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LEADING  CASES  IN  EQUITY. 


BASSET  V.  NOSWORTHY. 


Ter77i.  mi.  25  Car    2,  Anno  1673. 
[reported  rep.   temp,  finch,   102.  J 

Purchase  for  valuable  Consideration  without  Notice. — A  hill  xvas 
filed  by  an  heir-at  law  against  a  person  claiming  as  purchaser 
from  the  devisee  under  the  will  of  his  ancestor  to  discover  a  revo- 
cation of  the  ivill.  The  defendant  pleaded  that  he  tvas  a  pur- 
chaser for  valuable  consideration,  bond  fide,  without  notice  of 
any  revocation,  and  the  plea  was  allowed,  and  upon  proof  of  it, 
the  hill  tvas  dismissed. 

Though  lands  by  the  falling  in  of  several  lives  prove  to  be  of  much 
gi-eater  value  than  they  were  at  the  time  of  the  purchase,  if  tlie 
consideration  be  such  as  will  make  the  defendant  a  purchaser 
ivithin  the  stat.  27  Eliz.,  he  tvill  be  considered  as  a  purchaser  for 
valuable  consideratioti ;  for  the  question  is,  not  whether  the  con- 
sideration be  adequate  but  ivhether  it  be  valuable. 

The  plaintiff,  Sir  William  Bassett,  entitled  himself,  as  son  and  heir 
of  Elizabeth  Seymour,  who  was  the  only  daughter  and  heir  of  Sir 
Joseph  Killegrew,  who  was  brother  and  heir  of  Sir  Henry  Kille- 
grew,  whose  estate  the  lands  in  the  bill  mentioned  formerly  were; 
the  defendant's  title  being  under  (as  the  plaintiff  alleged)  a  pre- 
tended purchase  of  these  lands  at  Drury  House,  and  under  the  will 
of  Sir  Henry  Killegrew,  the  purchase  being  from  Jane  Davis 
(afterwards  the  wife  of  Mr.  Berkley)  and  from  *  Henry  Hill,  [  *  2] 
the  pretended  natural  son  of  the  said  Sir  Henry  Killegrew,  of 
which  will  the  plaintiff  alleged  there  was  a  revocation  by  some  sub- 
sequent deed  or  will;  and   for  a  discovery  thereof,  and  what  Mr. 
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Nosworthy  really  paid  for  the  purchase,  and  what  deeds  and  writ- 
ings  he  had,  and  to  set  aside  the  incumbrances  which  he  had  bought 
to  protect  his  purchase,  and  that  Mrs.  Seymour  might  try  her  title 
at  law,  upon  the  supposed  revocation  against  the  title  of  the  de- 
fendant, as  a  purchaser  under  the  said  will,  the  now  plaintiffs  ex- 
hibited this  bill  (a). 

To  which  the  defendant  pleaded  a  dismission  of  a  bill  in  the 
Court  of  Exchequer  (6),  signed  and  enrolled,  which  bill  was  there 
brought  for  the  same  matter  as  in  this  bill,  and  fully  examined  and 
dismissed  upon  a  full  hearing,  but  without  prejudice,  and  the  dis- 
mission duly  signed  and  enrolled. 

The  defendant  further  pleaded  that  he  was  a  purchaser  for  a  valu- 
ble  consideration,  bona  fide  paid,  tvithout  notice  of  any  revocation. 

This  cause  being  heard  by  the  Lord  Keeper  Bridgman,  he  ordered 
precedents  to  be  searched,  where  a  plaintiff,  after  a  dismission  of  his 
bill  on  a  judicial  and  formal  hearing,  and  a  full  examination  of  wit- 
nesses in  one  Court  of  equity,  and  that  without  prejudice,  had  ever 
been  admitted  in  another  Court  of  equity,  to  examine  new  wit- 
nesses to  the  same  matter  formerly  in  issue  and  examined  (c). 

Afterwards  there  being  several  orders  made  in  this  cause,  and 
one  by  which  the  plea  was  overruled  (d),  the  cause  now  came  on  to 
be  heard. 

Lord  Keeper  Finch  (e),  having  read  the  articles  for  the  defend- 
ant's purchase,   and   the  conveyances,   leases,   fine,   and  recovery, 
which  appeared  to  be  made  before  any  purchase,  at  Drury  House, 
and  having  considered  the  whole  matter,  was  of  opinion  that  the 
Court  had  gone  much  out  of  the  way,  and  that  the  cause  had  been 
perplexed  with  several  extraordinary  orders  and  not  according 
[  *  3  ]  to  the  usual  course  of  proceedings;  and  therefore  it  *  was  to 
be  brought  back  to  that  state  where  it  first  went  wrong. 
Whereupon  he  discharged  all  former  orders  for  examining  wit- 

(a)  A  bill  of  revivor. 

(b)  See  Seymour  v.  Nosworthy,  Hard.  374,  upon  an  issue  directed  by  the 
Court  of  Exchequer,  whether  the  will  of  Sir  Henry  Killegrew  was  revoked  or 
not,  Mich.  16,  Car.  2. 

(e)  Seymour  v.  Nosworthy,  before  Lord  Keeper  Bridgman  and  Justice  More- 
ton,  1  Ch.  Ca.  155,  where,  however,  the  name  of  the  case  is  omitted,  and  the 
cause  is  said  to  have  been  on  demurrer;  whereas  it  appears  from  other  parts  of 
the  report  to  have  been  on  a  plea. 

(d)  Seymour  v.  Nosworthy,  Mich.  Hil.  1669;  3  Ch.  Rep.  40;  Nels.  135;  Freem. 
Ch.  Eep.  128;  2  Eq.  Ca.  Ab.  69. 

(e)  Afterwards  Lord  Chancellor  and  Earl  of  Nottingham. 
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nesses  at  large,  and  confined  (/)  all  examinations  to  the  matter  of 
the  defendant's  plea,  which,  by  the  justice  of  a  Court  of  equity,  ought 
to  conclude  the  plaintiff,  unless  he  could  disprove  it.  And  a  bill  of 
the  same  nature  having  been  brought  in  the  Court  of  Exchequer,  and 
there,  after  full  examination,  dismissed,  it  seemed  very  hard  that  the 
dismission  was  without  prejudice,  because  no  cross  bill  can  or  ought 
to  be  received  after  publication,  to  examine  the  same  witnesses  again: 
for  that  might  be  a  means  to  introduce  subornation  and  perjury, 
even  by  the  order  of  this  Court,  and  no  precedents  can  be  found  to 
wari'ant  such  practice, 

Therefore  the  defendant  having  pleaded  this  dismission  in  bar  of 
any  further  examination,  and  that  he  is  a  purchaser  bond  fide,  ivith- 
out  notice  of  any  revocation,  and  afterwards  for  the  Court  to  save 
the  benefit  of  this  plea,  by  way  of  answer,  and  yet  to  allow  an  ex- 
amination to  the  whole  matter  which  had  been  pleaded  in  bar  to 
such  examination  (all  which  had  formerly  been  done  in  this  cause), 
was  in  effect  to  surprise  the  defendant,  and,  unawares,  to  draw  him 
off  from  that  which  was  his  most  material  defence. 

The  cause  being  then  set  right  before  the  Court  upon  the  trne 
merits  thereof,  there  were  only  two  points  which  were  considerable: 

1st,  What  the  law  of  this  Court  is  concerning  purchasers; 

2nd,  Whether  the  defendant  was  a  purchaser  within  that  law. 

A  purchaser  bond  fide,  without  notice  of  any  defect  in  his  title  at 
the  time  of  the  purchase  made,  may  lawfully  buy  in  a  statute,  mort- 
gage, or  any  other  incumbrance ;  and,  if  he  can  defend  himself  at 
laiv  by  any  such  incumbrances  bought  in,  his  adversary  ivill  never  be 
aided  in  a  Cotirt  of  equity  in  setting  them  aside ;  for  equity  will  not 
disarm  a  purchaser,  but  assist  him. — As  to  the  first  point,  a  pur- 
chaser bona  fide,  without  notice  of  any  defect  in  his  title  at  the  time 
of  the  purchase  made,  may  lawfully  buy  in  a  statute  or  mortgage, 
or  any  other  incumbrance;  and  if  he  can  defend  himself  at  law  by 
any  such  incumbrances  bought  in,  his  adversary  shall  never  be  aided 
in  a  Court  of  equity  by  setting  aside  such  incumbrances;  for 
equity  will  not  disarm  a  *  purchaser,  but  assist  him.  And  [  *  4  ] 
precedents  of  this  nature  are  very  ancient  and  numerous,  viz., 
where  the  Court  hath  refused  to  give  any  assistance  against  a  pur- 
chaser, either  to  an  heir,  or  to  a  widow,  or  to  the  fatherless,  or  to 
creditors,  or  even  to  one  purchaser  against  another. 

And  this  rule  in  a  Court  of  equity,  is  agreeable  to  the  wisdom  of 
(/)  "Confirmed,"  evidently  by  mistake  in  the  report. 
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the  common  law,  where  the  maxims  which  refer  to  descents,  discon- 
tinuances, nonclaims,  and  to  collateral  warranties,  are  only  the  wise 
arts  and  intentions  of  the  law  to  protect  the  possession,  and  to 
strengthen  tlie  rights  of  purchasers. 

As  to  the  second  point,  the  Court  declared,  thai  the  defendant  had 
sufficiently  proved  his  plea,  and  himself  to  be  a  purchaser  within  the 
protection  of  this  Court,  because  no  fraud  or  circumvention  appealed; 
and  it  was  evident  that  the  defendant  had  paid  several  great  sums 
to  discharge  statutes  which  encumbered  those  lands,  over  and  above 
what  was  paid  to  Mrs.  Jane  Berkley  for  her  estate  for  life  and  to 
Henry  Hill  for  his  reversion;  and  though  the  lands  were  proved  to 
be  of  much  greater  value  at  this  time,  by  the  falling  in  of  several 
lives  ttian  what  they  were  at  the  time  of  the  purchase,  yet  that  will 
not  alter  the  case  in  equity;  hecanse  in  purchases  the  question  is  not, 
ivhether  the  consideration  be  adequate,  but  ivhether  it  be  valuable  (g)  : 
for  if  it  be  such  a  consideration  as  vnll  matce  the  defendant  a  pur- 
chaser within  the  statute  21th  Eliz.  (h),  and  bring  him  ivithin  the 
protection  of  that  law,  he  ought  not  to  be  impeached  in  equity. 

And  since  Henry  Hill  had  nothing  to  subsist  on  during  his  minor- 
ity but  this  reversion,  and  being  a  bastard,  could  have  no  kindred 
by  the  law,  and  probably  but  few  friends,  there  was  some  hazard  of 
the  money  which  was  advanced  during  his  minority,  if  he  died  be- 
fore the  fine  and  recovery  suffered. 

Therefore,  the  Court  allowed  the  plea  and  dismissed  the  bill,  and 
suppressed  all  the  depositions  taken  in  this  cause  before  April  last, 
and  all  since,  but  only  such  which  relate  to  this  plea  of  this  defend- 
ant (i). 


[  *  5  ]  *  In  the  principal  case.  Lord  Nottingham  acted  upon  the 
well-known  rule,  that  equity  will  give  no  assistance — that  is, 
no  assistance  to  the  legal  title — against  a  bona  fide  purchaser  without 
notice  of  an  adverse  title,  and  his  statement  of  the  law  of  the  Court 
upon  the  subject  is  both  succicnt  and  accurate.  Lord  Rosslyn,  C, 
thus  comments  on  and  adopts  it:  "In  Bassett  v.  Nosworthy  (Ca.  t. 

(g)  See  Copis  v.  jVIiddleton,  2  Madd.  410.  432. 

[h)  In  the  report  by  mistake  cited  as  21  Eliz. 

{{)  Proceedings  were  afterwards  taken  at  law  in  this  long  contested  case.  See 
Kitchens  r..  Basset.  3  Mod.  203;  4  Jac.  2;  B.  R.  1688:  Salk.  592;  Trin.  5;  W.  & 
M.  B.  R.  1  Show.  537.  And  ultimately,  upon  a  .special  verdict  the  Court  was 
of  opinion  that  there  was  no  revocation;  and  upon  a  writ  of  error  the  judgment 
in  B.  R.  was  affirmed  by  the  House  of  Lords.  See  Sir  Edward  Hungerford  v. 
Nosworthy,  Show.  P.  C.  146;  and  see  1  Verr.  351. 
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Finch,  102),  which  produced  many  points,  the  plaintiff  took  up  the 
cause  as  heir  of  Lady  Seymour,  claiming  under  a  legal  title;  the  de- 
fendant setup  a  purchase  for  valuable  consideration  without  notice; 
Liord  Bridgman  had  overruled  the  plea,  in  consequence  of  which  a 
great  variety  of  proceedings  took  place  in  this  Court.  It  came 
before  Lord  NotUtighani.  He  reversed  Lord  Bridgman''s  order,  and 
suppressed  all  the  jiroceedings  that  took  place  in  consequence  of 
the  production  and  discovery.  2  Ves.  jun.  457:  and  see  Phillips 
v.  Phillips,  4  De  G.  F.  &  J.  216. 

The  plea  that  a  defendajit  is  a  purchaser  for  valuable  considera- 
tion without  notice  has  been  held  equally  good  whether  a  bill  were 
filed  for  relief  or  discovery. 

It  proceeded,  moreover,  upon  the  supposition  that  the  plaintiflp  had 
a  full  title  to  the  relief  he  ])rayed,  and  that  the  defendant  could  set 
"up  no  defence  in  bar  to  that  title,  but  that  the  defendant  having  an 
equal  title  to  the  protection  of  a  Court  of  equity  to  defend  his  pos- 
session as  the  plaintiff  had  to  the  assistance  of  the  Court  to  assert 
his  right,  the  Court  would  not  interfere  on  either  side.  This  was 
particularly  the  case  where  the  defendant  claimed  under  a  purchase 
or  mortgage  for  valuable  consideration  without  notice  of  the  plain- 
tifip's  title,  which  he  might  plead  in  bar  of  the  suit.      Mitf.  Plead.,  274. 

The  defence  of  being  purchasers  •  for  value  without  notice  has 
been  set  up  not  only  by  purchasers  strictly  so  called  and  mortgagees, 
but  also  by  lessees  {In  re  King^s  Leasehold  Estates,  16  L.  R.  Eq. 
525),  and  by  parties  claiming  under  a  settlement  made  previous  to 
and  in  consideration  of  marriage  {Harding  v.  Hardrett,  Rep.  t. 
Finch,  9;  and  see  Vane  v.  Vane,  8  L.  R.  Ch.  App.  383),  or  under 
a  post-nuptial  settlement  made  in  pursuance  of  an  agreement  en- 
tered into  before  marriage.     Lord  Keeper  v.  Wyld,  1  Vern.  139. 

The  defence  also  has  been  set  up  not  only  by  a  purchaser  without 
notice  obtaining  the  legal  estate  fi-om  a  person  affected  by  notice 
{Harrison  v.  B'orth,  Free.  Ch.  51,  1  Eq.  Ca.  Ab.  331,  pi.  6),  but  also 
by  a  purchaser  with  notice  obtaining  the  legal  estate  from  a  person 
who  acquired  it  without  notice.  Loivther  v.  Carlton,  2  Atk.  242, 
and  see  note  to  Le  Neve  v.  Le  Neve,  post,  p.  37,  and  cases  there 
cited.  [If  the  purchaser  without  notice  does  not  acquire  the  legal 
title  at  the  time  of  hie  purchase,  but  subsequently  gets  it,  he  is  en- 
titled to  avail  himself  of  it  as  a  defence  to  an  equity,  provided  he 
does  not  become  a  party  to  a  breach  of  trust,  because  the  equities 
between  both  parties  are  equal,  and  the  purchaser  should  not  be  de- 
prived of  the  advantage  he  has  obtained  at  law  by  superior  diligence 
and  activity:  See  Leach  v.  Ansbacher,  5  P.  F.  Smith,  85;  Carlisle 
V.  Jumper,  81  Ky.  282;  Zollman  v.  Moore,  21  Grat.  313;  Gibler  v. 
Trimble,  14  Ohio,  423;  Campbell  v.  Brachenridge,  8  Blackf.  471; 
Osborn  v.  Carr,  12  Conn.  195.] 

Where  the  consideration  is  valuable,  equity  has  never  in- 
quired whether  it  was  adequate;  because,  *  as  was  laid  down  [*6] 
in  the  principal  case,  "  the  question  is  not  whether  the  con- 
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sideration  be  adequate,  but  whether  it  be  valuable;  for  if  it  be  such 
a  consideration  as  will  make  the  defendant  a  purchaser  within  the 
statute  27  Eliz.  c.  4,  and  bring  him  within  the  protection  of  that 
law,  he  ought  not  to  be  impeached  in  equity."  More  v.  Mayhow,  1 
Ch.  Ca.  34;  Wagstaff  \.  Read,  2  Ch.  Ca.  156;  Bullock  v.  Sadlier, 
Amb.  764;  Mildmay  v.  Mildmay,  Amb.  767,  cited.  [Inadequacy  on 
consideration  will  not  ordinarily  be  sufiicient  to  set  a  transaction 
aside:  Cummings'  Appeal,  17  P.  F.  Smith,  404;  Lee  v.  Kirby,  104 
Mass.  420;  Bedel  v.  Loomis,  11  N.  H.  9;  Cribbins  t?.  Markwood,  13 
Grat.  495;  Weber  v.  Weitling,  3  C.  E.  Green,  441;  Hemingway  v. 
Coleman,  49  Conn.  390;  Butler  v.  Haskill,  4  Dess.  651;  White  v. 
Flora,  2  Tenn.  426.] 

.The  consideration  money,  moreover,  must  have  been  actually  paid; 
it  is  not  sufficient  that  it  was  merely  secured  to  be  paid.  Hardmg- 
ham  V.  Nlcholls,  3  Atk.  304;  Molony  v.  Kernan,  2  D.  &  War.  31. 
[Nor  is  a  recital  of  payment  in  the  deed  sufficient;  tliere  must  be 
an  actual  payment.] 

A  person  cinnot  be  held  to  be  purchaser  without  notice,  if  he  had 
notice  of  the  plaintiff's  claim  either  before  the  execution  of  the  pur- 
chase deed  or  the  payment  of  the  consideration:  for  if  he  had  notice 
before  either  the  execution  of  the  deed,  or  the  payment  of  the  con- 
sideration, he  would  be  bound  thereby.  Lady  Bodmin  v.  Vande- 
bendy,  1  Vern.  179;  Jones  v.  Thomas,  3  P.  Wms.  243;  Attorney- 
General  v.  Goiver,  2  Eq.  Ca.  Ab.  685,  pi.  11;  More  v.  Mayhou\  1  Ch. 
Ca.  34;  >SYo?-^  v.  Lord  Windsor,  2  Atk.  630. 

It  may  be  here  mentioned  that  the  defence  that  a  person  is  pur- 
chaser for  valuable  consideration  will  not  prevent  the  Court  from 
protecting  property  pending  litigation :  Greenslade  v.  Dare,  17  Beav. 
502;  ^OBeav.  284. 

This  defence  on  the  part  of  purchasers  has,  with  some  exceptions, 
been  set  up  in  four  classes  of  cases.  1st,  where  the  plaintifP  has  the 
legal  estate.  2ndly,  where  the  defendant,  one  of  several  purchasers 
or  incumbrancers,  has  got  in  the  legal  estate.  3rdly,  where  the 
legal  estate  is  outstanding.  4thly,  when  there  are  circumstances 
that  give  rise  to  an  equity  as  distinguished  from  an  equitable  estate. 
We  may  notice  this  also,  5thly,  how  the  defence  can  now  be  set  up; 
and,  6thly,  the  assistance  given  by  Courts  of  equity  to  bona  fide  pur- 
chasers. 

1.  Where  the  plaintiff  has  the  legal  estate.] — It  might  have  been 
supposed,  when  a  person  having  the  legal  estate,  and  whose  con- 
duct had  not  been  such  as  to  give  rise  to  any  equity  against  him, 
sought  the  aid  of  equity  against  a  bona  fide  purchaser  that  the 
Court  acting  up  to  the  maxim,  "  where  equities  are  equal,  the  law 
shall  prevail,''''  would,  whether  the  bill  were  for  discovery  or  relief, 
give  aid  against  the  purchaser.  The  authorities,  however,  have  de- 
termined otherwise  at  any  rate  in  those  cases  where  the  application 
was  made  to  the  auxiliary  jurisdiction  of  the  Court  of  Chancery. 
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In  the   principal  case,  it  will  be  observed,  the   plaintiff,  claiming 
under  a  legal  title  as  heir,  sought  the  assistance  of  the  Court; 
but  Lord  Nottingham  left  him  to  get  *  whatever  remedy  he   [  *  7  ] 
could  at  law.     See  Heath  v.  Crealock,  18  L.  R.  Eq.  215,  242; 
10  L.  R.  Ch.  App.  22,  34;  Re  Horlock,  2  Prob.  D.  243. 

Lord  Rosslyn  in  a  well-known  case  expressed  his  opinion  that 
the  plea  of  purchase  for  valuable  consideration  without  notice,  was 
a  shield  to  the  2)ossession,  and  that  he  found  it  very  difficult  to 
imagine  a  case  in  which  it  could  be  used  for  any  other  purpose  than 
to  defend  the  actual  jiossessiou :  Strode  v.  Blackburne,  3  Ves.  222. 

It  has,  however,been  clearly  settled  that  the  defence  of  being  a  pur- 
chaser for  value  without  notice  could  be  set  up  by  a  defendant  against 
a  plaintiff  in  possession  of  the  property  in  question,  under  a  legal 
title,  and  the  Court  of  Chancery  would  not  exercise  its  ordinary  juris- 
diction of  compelling  the  defendant  to  make  discovery,  or  deliver 
up  the  title  deeds  to  the  plaintifP,  but  would  leave  the  latter  to  his 
remedy  at  law  to  recover  the  deeds  or  their  value  in  detinue  ortro 
ver.  See  the  leading  case  of  Walwyn  v.  Lee,  9  Ves.  24  ;  there  a  ten- 
ant in  tail  in  possession  under  a  marriage  settlement,  filed  a  bill  for 
discovery  and  delivery  of  title-deeds  of  an  estate  which  had  been 
mortgaged  by  his  father,  who  was  tenant  for  life  under  a  settle- 
ment, and  a  private  Act  of  Parliament.  The  defendant  pleaded 
that  the  plaintiff's  father,  alleging  himself  to  be  seised  in  fee,  and 
being  in  actual  possession  of  the  premises  as  apparent  owner,  and 
being  also  in  actual  possession  of  the  title-deeds  relating  thereto,  as 
apparent  owner  thereof,  and  having  the  disposal  thereof,  executed 
the  several  mortgages  (stating  them)  under  which  the  defendant 
claimed,  and  averred  that  the  defendant,  and  the  other  mortgagees, 
through  whom  he  derived,  had  no  notice.  It  was  argued  for  the 
plaintiff,  that,  as  the  plaintiff  neither  was  in  possession,  nor  had 
the  means  of  procuring  it,  the  Court  ought  not  to  permit  him  to 
keep  the  deeds  for  the  sole  purpose  of  extortion.  Lord  Eldon, 
however,  clearly  overruling  Strode  v.  Blackburne,  allowed  the 
plea.  "This  bill,"  said  his  Lordship,  "is  filed  by  a  person  having 
got  possession.  If  the  principle  is,  that  this  Court  will  not  stir 
against  a  purchaser  for  valuable  consideration  without  notice,  what 
are  the  legal  rights  of  the  son,  tenant  in  tail,  when  his  father's  life 
estate  determines?  His  legal  rights  are,  that  he  shall  have  posses- 
sion of  the  estate  :  I  do  not  know  that  I  am  entitled  to  say,  of  the 
title-deeds,  but  that  he  shall  recover  in  trover  the  value  of  the  deeds, 
or  in  detinue,  in  which  the  judgment  is  for  the  deeds,  or  the  value. 
But,  without  attending  to  the  imperfection  of  the  law  in  such  ac- 
tions, which  is  probably  the  ground  of  the  jurisdiction  here  for  the 
specific  delivery  of  the  thing,  I  ivill  suppose  his  rigid  at  law  to 
he  the  specific  deliuery.  It  is  true,  he  is  not  *  seeking  in  equity  [  *  8  ] 
to  recover  possession  of  the  estate.  But  he  is  seeking  to 
recover  something,  which  he  cannot  recover  at  law,  the  value  of 
which  non  constat  he  can  recover  at  law  without  the  discovery  of 
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the  deeds.  Is  it  of  necessity,  then,  that  this  Court  must  hold  as 
against  a  purchaser  for  valuable  consideration  without  notice,  that,  if 
the  possession  of  the  estate  has  been  got  from  him,  the  possession  of 
the  deeds  shall  be  taken  out  of  his  hands  by  this  Court,  and  thrown 
in  to  the  person  who  has  got  from  him  the  possession  of  the  estate  ? 
I  do  not  go  further  to  consider,  whether  the  possession  can  be  for 
ever  withheld  from  him,  reserving  that,  and  doubting  whether,  upon 
the  argument  of  this  plea,  the  Court  has  any  right  to  discuss  that 
question,  or  to  take  upon  itself  to  say,  as  the  ground  upon  which  it 
is  in  this  state  of  things  to  proceed,  that  the  possession  may  be  for 
ever  withheld  from  him.  Is  it  not  worth  consideration,  whether 
the  very  principle  of  this  plea  is  not  this  :  '  I  have  honestly  and  bona 
fide  paid  for  this,  in  order  to  make  myself  the  owner  of  it,  and  you 
shall  have  no  information  from  me  as  to  the  perfection  or  imperfec- 
tion of  my  title,  until  you  deliver  me  from  the  peril  in  which  you 
state  I  have  placed  myself  in  the  article  of  purchasing  bona  fide;' 
"  Is  it  not  worth  consideration,  whether  every  plea  of  purchase 
for  valuable  consideration  without  notice  does  not  admit  that  the  de- 
fendant has  no  title?  If  he  has  a  good  title,  why  not  discover?  I  ap- 
prehend there  is  sufiicient  ground  for  saying,  a  man  who  has  honestly 
dealt  for  valuable  consideration  imthout  notice  shall  not  be  called 
upon,  by  confessions  icrung  from  his  conscience,  to  say  he  has  missed 
his  object  in  the  extent  in  ivhich  he  meant  to  acquire  it.  I  doubt, 
therefore,  the  argument  calling  upon  the  Court  to  presume  that  this 
man  can  bring  no  ejectment  ;  that,  if  he  did,  he  could  not  recover; 
that  he  has  not  now  the  legal  fee  ;  that  he  has  not  some  term  vested 
in  him  ;  that  he  may  not  be  able  to  procure  either  ;  and  presuming 
that,  at  the  hazard  of  preventing  him  from  doing  that  very  thing, 
if  he  is  at  this  moment  engaged  in  the  endeavour  to  do  it.  It  is 
asked  whether  the  Court  is  to  permit  extortion,  by  enabling  the  de- 
fendant to  withhold  the  deeds  from  the  owner?  Is  not  the  very 
doubt,  whether  this  Court  will  call  upon  the  defendant  to  admit  that 
the  plaintifP  is  the  owner  ?  Next,  the  possession  of  the  deeds  at  least 
is  a  thing  purchased  with  the  estate  ;  and  if  it  happens  that  the  pur- 
chase misses  its  object  to  this  extent,  that  the  purchaser  has  had  the 
possession  taken  from  him  without  the  assistance  of  this  Court,  is 

there  a  clear  principle,  that  therefore,  the  possession  of  the 
[  *9  ]   deeds  shall,  with  the  assistance  *  of  the  Court,  be  recovered 

by  that  person  who  so  obtained  possession  of  the  estate?  I 
am  not  sure  that  follows  as  a  principle  of  sound  equity,  if  the  prin- 
ciple of  the  Court  is,  that,  against  a  jnirchaser  for  valuable  consider- 
ation imthout  notice  this  Court  gives  no  assistance.  [A  valuable  con- 
sideration, is  money  or  marriage  or  the  like,  which  the  law  esteems 
an  equivalent  given  for  the  grant:  '2  Bl.  Com.  297.]  Feeling  this 
case  to  be  of  great  importance,  with  reference  to  the  transactions  of 
the  world,  especially  if  I  shall  be  compelled  to  infringe  upon  an  au- 
thority to  which  I  look  with  great  respect,  but  which  at  this  moment 
I  cannot  think  consistent  with  the  doctrine  of  this  Court  as  to  a  pur- 
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chaser  for  valuable  consideration  without  notice,  I  am  obliged  to  take 
80me  further  time."  The  plea  having  stood  a  considerable  time  for 
judgment  was  allowed.  See  also  Parker  v.  Blythmore,  Price,  Ch. 
58;  Burlace  v.  Cooke,  Freem.  Ch.  Ca.  24,  overruling  Rogers  v.  Seale, 
Freem.  Ch.  Ca.  84. 

The  subject  afterwards  met  with  full  consideration  by  Lord 
Chancellor  Sngden,  in  the  case  of  Joyce  v.  De  Moleyns,  2  J.  &  L. 
374,  where  the  doctrine  laid  down  in  Walwyn  v.  Lee  was  approved 
of  and  acted  upon. 

And  in  a  subsequent  case,  Lord  Chancellor  Sugden  said  that  in 
his  opinion,  whether  the  purchaser  has  the  legal  estate  or  only  an 
equitable  interest,  he  may,  by  way  of  defence,  avail  himself  of  the 
character  of  a  purchaser  without  notice,  and  is  entitled  to  have  the 
bill  dismissed  against  him,  though  the  next  hour  he  may  be  turned 
out  of  possession  by  the  legal  title.  See  also  Pay^ie  v.  Compton,  2 
Y.  &  C,  Exch,  Ca.  457;  Attorney- General  w.  Wilkins,  17  Beav.  285; 
Lanev.  Jackson,  20  Beav.  535;  Hope  v.  Liddel,  21  Beav.  183;  Penny 
V.  Watts,  1  Mac.  &  G.  150;  Gomm  v.  Parrott,  5  W.  R.  (C.  P.)  882, 
3  Jur.  N.  S.  1150,  where  this  doctrine  has  been  approved  of  and 
followed. 

And  the  rule  in  favour  of  purchasers  applies  to  personal  as  well 
as  to  real  estate:  Daicson  v.  Prince,  2  De  G.  &  Jo.  41. 

The  plea,  however,  of  purchase  for  value  without  notice  could  not 
be  set  up  by  a  purchaser  of  a  lease  under  a  condition  that  the  title 
of  the  vendor  was  not  to  be  inquired  into:  Rohson  v.  Flight,  34 
Beav.  110;  4  De  G.  Jo.  &  Sm.  608.  [In  order  that  a  person  may 
claim  protection  as  a  bond  fide  purchaser,  the  money  must  have 
actually  been  paid  and  the  conveyance  taken  before  notice  is  received ; 
See,  Lewis  v.  Phillips,  17  Ind.  108;  Rhodes  v.  Green,  36  Ind.  10; 
Patten  v.  Moore,  32  N.  H.  382;  Palmer  u.  WilHams.  24  Mich.  333.] 

Exception  tvhere  the  Court  of  Chancery  had  concurrent  jurisdic- 
tion.]— There  has  been  one  important  exception  to  the  rule  acted 
upon  in  the  principal  case,  for  it  has  been  held  that  it  does  not 
apply  where  the  Court  of  Chancery  has  exercised  a  legal  jurisdiction 
concurrently  with  X^ourts  of  law. 

Thus,  where  the  Court  of  Chancery  had  concurrent  jurisdiction 
with  the  Courts  of  law,  in  matters  of  dower  or  tithes,  it  has  refused 
to  allow  the  plea  of  purchase  for  value  without  notice. 

In  Williams  v.  Lambe,  3  Bro.  *  C.  C.  264,  a  widow  filed  [  *  10  ] 
a  bill  against  a  purchaser  from  her  husband,  claiming  her 
dower.  The  defendant  pleaded,  that  he  was  a  purchaser  of  the 
estate  (subject  to  a  mortgage),  for  valuable  consideration,  without 
notice  of  the  vendor  being  married.  Lord  Thurloiv,  however,  over- 
ruled the  plea,  observing,  that  the  only  question  was,  whether  a 
plea  of  purchase  without  notice  would  lie  against  a  bill  to  set  out 
dower;  he  thought,  where  a  party  in  pursuing  a  legal  title,  as  dower 
is,  that  plea  does  not  apply,  it  being  only  a  bar  to  an  equitable  not 
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to  a  legal  claim.  He  therefore  overruled  the  plea,  though  he  said 
he  could  not  see  how  the  plaintiff  could  proceed  without  making  the 
mortgagee  a  party,  as,  if  it  turned  out  that  the  mortgage  (being  in 
fee)  was  before  the  marriage,  there  would  be  an  end  to  her  title. 

So  in  Collins  v.  Archer,  1  Kuss.  &  My.  284.  There  a  rector,  in 
1811,  demised  his  rectory  to  A.  for  a  term  of  years,  to  secure  the  due 
payment  of  an  annuity.  In  1814  he  for  valuable  consideration 
demised  the  tithes  of  certain  lands  within  the  rectory  to  the 
occupier,  B.,  who,  at  the  time,  had  no  notice  of  the  prior  charge. 
The  annuity  fell  into  arrear  in  1816,  and  in  1817  the  rector  took  the 
benefit  of  the  Insolvent  Act.  B.  remained  in  the  occupation  of  the 
lands,  and  retained  the  tithes,  claiming  to  be  entitled  to  them  under 
the  deed  of  1814;  and  no  step  was  taken  to  enforce  payment  until 
1827,  when  A.  filed  against  him  a  bill  for  an  account;  in  answer  to 
which  B.  insisted  that  he  was  a  purchaser  for  valuable  considera- 
tion without  notice.  But  it  was  held  by  Sir  John  Leach,  M.  R.,  that 
the  defendant  ought  to  account  for  the  tithes  for  the  six  years  be- 
fore the  filing  of  the  bill.  "Following,"  said  his  Honor,  "the  case 
of  Williams  v.  Lambe,  and  the  general  principle  of  a  Court  of 
equity,  I  am  of  opinion  that  that  defence  is  of  no  avail  against  the 
legal  title."  [In  law,  the  legal  title  will  aways  prevail  and  in 
equity  the  legal  title  will  prevail  if  the  equities  are  equal:  Waites 
V.  Cooper,  24  Miss.  208;  Sergeant  v.  Ingersoll,  7  Barr,  340;  Flagg 
V.  Mann,  2  Sumn.  486;  Daniel  v.  Holligshead,  16  Ga.  196;  Brown 
V.  Wood,  6  Rich.  155;  Shirras  v.  Caig,  7  Cranch,  48.] 

Although  the  reasoning  upon  which  they  were  founded  according 
to  authorities  already  cited  was  erroneous,  the  decisions  in  the  cases 
of  Williams  v.  Lambe,  and  Collins  v.  Archer  appear  to  have  been 
right,  because,  to  use  the  words  of  Lord  Westbury,  C,  in  Phillips  v. 
Phillips,  4  De  G.  F.  &  J.  217,  "in  those  cases  a  Court  of  equity  was 
not  asked  to  give  to  the  plaintiff  any  equitable  as  distinguished 
from  legal  relief." 

Exception  ivhere  an  equitable  remedy  is  incidental  to  a  legal  right.~\ 
--The  principle,  moreover,  of  the  cases  that  decide,  that  the  defence 
of  being  a  pui'chaser  for  valuable  consideration  without  notice,  can 
be  made  by  persons  not  having  the  legal  estate,  is  not  applicable  to 

cases  where  a  legal  mortgagee  files  a  bill  of  foreclosure 
[  *  11  ]  against  a  subsequent  mortgagee  or  purchaser  who  *  has 

advanced  his  money  without  notice  of  the  prior  incumbrance. 
^ee  Finch  Y.  Shaic,  and  Colyerv.  Finch,  19  Beav.  500;  there  Finch, 
the  plaintifP  in  the  first  suit  in  1842,  became  first  legal  mortgagee 
of  an  estate  of  the  defendant  Shaw,  and  Colyer,  the  plaintiff  in  the 
second  suit,  became  purchaser  of  the  estate  in  1849.  It  was  held 
by  Sir  John  Romilly,  M.  R.,  that  Colyer  could  not  set  up  as  a  de- 
fence to  a  bill  of  foreclosure  by  the  first  mortgagee,  that  he  was  a 
purchaser  for  valuable  consideration  without  notice  of  the  mortgage. 
His  Honor,  after  stating  that  he  had  no  doubt  as  to  the  propriety 
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of  the  decisions  with  respect  to  purchasers  for  valuable  considera- 
tion without   notice,   observed,   "It  would  be   a  new   and  a   very 
dangerous  doctrine,  to  say,  that  where  a  person  has  mortgaged,  pro- 
perty to  one,  and  given  him  a  legal  mortgage,  and  has  afterwards 
mortgaged    the   same  property  to    a    second,    concealing    the    ex- 
istence of   the  first  mortgage,   the   first   mortgagee   is  to  be    de- 
prived   of   his    ordinary    rights  in    this   Court,    incidental  to   his 
mortgage.     I  have  found  no  case  that  leads  to  that  conclusion,  and 
on  the  contrary,  it  appears  to  me  inconsistent  with  the  whole  doc- 
trine of  this  Court  relating  to  tacking."     .     .     .     And  after  observ- 
ingr  that  there  were  several  cases  upon  the  subject,  which  might 
require  some  nicety  of  distinction  to  reconcile  precisely,  and  notic- 
ing the  cases  of  Williams  v.  Lambe  (3  Bro.  C.  C.  204)  and  Collins 
V.  Archer   (1  Russ.  &  My.  284),  his  Honor  added,   "The  distinc- 
tion I  apprehend  to  be  this: — if  the  suit  be  for  the  enforcement  of 
a  legal  claim  for  the  establishment  of  a  legal  right,  then,  although 
this  Court  may  have  jurisdiction  in  the  matter,  it  will  not  interfere 
against  a  purchaser  for  valuable  consideration  without  notice,  but 
leave  the  parties  to  law;  if  on  the  other  hand,  the  legal  title  is  per- 
fectly clear,  and  attached  to  that  legal  title  there  is  an  equitable 
remedy,  or  an  equitable  right  which  can  only  be  enforced  in  this 
Court,  I  have  not  found  any  case,  nor  am  I  aware  of  any,  where 
this  Court  will  refuse  to  enforce  the  equitable  remedy  which  is  in- 
cidental to  the  legal  right."     The  case  of  Colyer  v.   Finch  was  on 
appeal  affirmed  by  the  House  of  Lords  (5  H.  L.   Cas.  905);  and 
Lord  Cranworth,  C.,  observed  that  the  reasons  of  the  Master  of  the 
Eolls   were  no  doubt  perfectly  satisf actor}-,    but  that   he   should 
proceed  on  a  shorter  ground,  "For  the  purpose,"  said  his  Lordship, 
"of  the  question,  whether  the  Court  would  interfere  against  a  pur- 
chaser for  valuable  consideration  without  notice,  a  foreclosure  is 
not  relief  at  all.     The  mortgagee  who  seeks  foreclosure  stands  in 
such  a  position  to  the  mortgagor,  or  the  purchaser  from  the 
mortgagor  for  *  valuable  consideration  without  notice,  that  [  ■^  12  ] 
that   purchaser  can   at   any  time   file  a   bill  to  redeem  the 
mortgage;   and  that  being  so,  it  would  be  most  unjust  if  there  was 
not  a  correlative  right  on  the  part  of  the  mortgagee  to   say,  'You 
shall  redeem  now,  or  you  shall   never  redeem.'     Therefore  I  think 
that  is  a  ground  which  entirely  puts  an    end  to  all   questions  as  to 
Mr.  Finch's  suit,  and  that  he  would  be  entitled,  unless  so  far  as  it 
is  interfering  with  the  other  suit,  to   the  decree  which  the   Master 
of    the    Rolls    has   given    him  :  namely    the   ordinary,  foreclosure 
decree."      See  also  Burlace  v.  Cooke.  Freem.  Ch.  Ca.  24,  ante,  p.  9. 
But  although  a  legal  mortgagee  is  entitled  to  an  order  for  fore- 
closure  against  a  purchaser  for  value  without   notice,  he  will  not 
be  entitled  to  an  order  for  the  delivery  of  the  title  deeds  (Heath  v. 
Crealock,  10  L.  R.  Ch.  App.  22.  varving  the  decision  of  Bacon,  Y.- 
C,  reported  18  L.  R.  Eq.  215;   Waldy  v.  Gray.  20  L.  R.  Eq.  238; 
Heath  v.  Picgh,  6  Q.  B.  D.  345;  affirmed  7  App.  Ca.  235,  nom.  Piigh 
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V.  Heath),  nor  will  the  Court  in  such  a  case  under  15  &  16  Vict.  c. 
86,  s.  48,  order  a  sale  instead  of  a  foreclosure,  because  a  Court  of 
equity  is  not  in  the  habit  of  ordering  a  sale  unless  it  can  go  on 
and  complete  the  sale  in  every  necessary  way,  giving  possession 
and  insuring  that  -the  title  deeds  shall  be  handed  over,  and  in  such 
a  case  as  against  purchasers  for  value  without  notice,  the  Court  can- 
not do  either  the  one  or  the  other,  lb.  See  also  Head  v.  Egerton, 
3  P.  Wms.  280,  but  see  now,  Manners  v.  Mew,  29  Ch.  D,  725. 

The  defence  that  he  is  a  purchaser  for  value  without  notice  can- 
not be  set  up  by  a  person,  against  a  prior  incumbrance,  in  respect 
of  an  interest  which  he  took  originally  subject  to  such  incumbrance. 
Thus,  where  the  owner  of  land,  after  disposing  of  his  estate,  de- 
posits the  title  deeds  with  his  solicitor,  the  latter  cannot  set  up  such 
defence,  because  he  could  only  take  svich  interest  as  the  depositor 
could  confer  upon  him,  and  that  would  be  subject  to  the  incum- 
brance. Smith  V.  Chichester,  2  Dru.  &  War.  393,  overruling  Ber- 
nard  v.  Drought,  1  Mol.  38. 

As  the  defence  of  purchase  for  valuable  consideration  without 
notice  in  the  first  class  of  cases  before  considered,  assumes  that  the 
defendant  has  no  defence  at  law,  the  question  may  now  be  raised 
whether  under  the  Judicature  Acts,  by  which  every  judge  of  the 
High  Court  of  Justice  must  recognise  and  give  effect  to  all  legal 
claims  and  demands,  estates  and  titles  (36  &  37  Vict.  c.  66,  s.  24, 
subs.  5,  Judicature  Act,  1873),  the  Chancery,  as  well  as  every  other 
division  of  the  Court,  ought  not  to  decide  every  case  upon  its  actual 
merits  irrespective  of  such  defence.  If,  however,  it  should 
[  *  13]  be  held  that,  under  the  2d  subsection  of  s.  24  *  of  36  &  37 
Vict.  c.  66,  a  defendant  may  set  up  by  way  of  equitable  de- 
fence, in  every  division  of  the  Court,  the  defence  that  he  is  a  pur- 
chaser for  value  without  notice,  the  plaintiff,  by  a  species  of  legis- 
lative side-wind,  will  have  been  deprived  of  the  means  of  enforcing 
rights;  which  formerly  c  concessis  he  had,  and  might  enforce  at  law. 
[It  is  a  well  settled  rule  that  a  man  who  is  a  purchaser  with  notice, 
may  protect  himself,  under  the  first  purchaser.  The  reason  is  to 
prevent  the  stagnation  of  property,  and  because  the  first  pur- 
chaser, being  entitled  to  hold  and  enjoy,  must  be  equally  entitled 
to  sell  See  opinion  by  Chancellor  Kent,  in  Bumpus  v.  Platner,  1 
Johns.  Ch.  213;  see,  also,  Ashoton's  Appeal,  23  P.  F.  Smith,  153; 
Church  r.  Kuland,  14  P.  F.  Smith,  444;  Troy  City  Bankr.  Wilcox, 
24  Wis.  671.] 

These  observations  have  been  confirmed  in  a  recent  case,  where 
it  was  held  that  since  the  Judicature  Act,  the  Chancery  Division 
has  jurisdiction  on  the  application  of  the  legal  owner  of  title  deeds 
to  order  them  to  be  delivpred  up  by  a  purchaser  for  value  without 
notice.  See /w  re  Cooper,  20  Ch.  D.  611;  in  that  case  the  legal 
owners  of  an  estate  took  proceedings  in  the  Chancery  Division 
against  mortgagees  under  a  forged  deed  praying  amongst  other 
things  for  the  delivery  up  of  the  deeds;  the  mortgagees  set  up  by 
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way  of  defence  that  they  were  purchasers  for  valuable  consideration 
without  notice.  Kay,  J.,  however,  ordered  the  delivery  up  of  the 
deeds,  observing,  "  I  ara  rightly  reminded  that  I  am  not  adminis- 
tering equity  only.  ...  If  there  could  be  any  ground  for  the 
defendant's  ui'ging  a  Court  of  equity  to  leave  the  plaintiffs  to  their 
legal  remedy  as  to  the  deeds,  I  am  to  give  that  legal  remedy  also. 
I  must  therefore  order  that  the  title  deeds  should  be  delivered  up." 
See  ib.  p.  625.     See  also  Manners  v.  Mew,  29  Ch.  D.  725. 

See  and  CQnsider  Re  Horlock,  2  Prob.  D.  243;  General  Finance 
Comioany  v.  Liberator  Building  Society,  10  Ch.  D.  15. 

2.  Where  a  defendant,  one  of  several  purchasers  or  incumbrancers, 
has  got  in  the  legal  estate.^ — The  second  class  of  cases  is  where  one 
of  several  purchasers  or  incumbrancers,  each  claiming  in  equity,  and 
one  who  is  later  or  last  in  time  succeeds  in  obtaining  an  outstand- 
ing legal  estate,  not  held  upon  existing  trusts,  or  a  judgment  or  any 
other  legal  advantage,  the  possession  of  which  may  be  a  protection 
to  himself  or  an  embarrassment  to  other  claimants.  He  will  not  be 
deprived  of  this  advantage  by  a  Court  of  equity.  To  a  bill  filed 
against  him  for  this  purpose  by  a  prior  purchaser  or  incumbrancer, 
the  defendant  may  maintain  the  plea  of  a  purchase  for  valuable 
consideration  without  notice,  for  the  principle  is,  that  a  Court  of 
equity  will  not  disarm  a  purchaser — that  is,  will  not  take  from  him 
the  shield  of  any  legal  advantage.  This  is  the  common  doctrine  of 
the  tabula  in  naufragio.  Per  Lord  Westbury,  C,  in  Phillips  v. 
Phillips,  4  De  G.  F.  &  Jo.  208;  31  L.  J.  Ch.  (N.  S.)  321.  [Carlisle 
V.  Jumper,  81  Ky.  282;  Zollman  i\  Moore,  21  Grat.  313;  Baggarly 
V.  Gaither,  2  Jones'  Eq.  120;  Leach  v.  Ansbacher,  5  P.  F.  Smith, 
85;  Campbell  v.  Prackenridge,  8  Blackf.  471.] 

Nothing  in  effect  can  be  clearer  than  that  a  purchaser  for  valu- 
able consideration,  without  notice  of  a  prior  equitable  right,  obtain- 
ing the  legal  estate  at  the  time  of  his  purchase  is  entitled  to 
priority  in  *  equity,  as  well  as  at  law,  according  to  the  well-  [  *  14  ] 
known  maxim,  tvhere  equities  are  equal  the  laiv  shall  j^revail. 
Pitcher  v.  Raiuliris,  7  L.  R.  Ch.  App.  259. 

Moreover  where  a  man  who  has  bona  fide  paid  money  without 
notice  of  any  other  title,  though  at  the  time  of  the  payment  he  as 
purchaser  gets  nothing  but  an  equitable  title,  he  may  afterwards 
get  in  a  legal  title  if  he  can,  and  may  hold  it,  though  during  the  in- 
terval between  the  payment  and  the  getting  in  the  legal  title  hemav 
have  had  notice  of  some  prior  dealing  inconsistent  with  the  good 
faith  of  the  dealing  with  himself  (Blackwood  v.  London  Chartered 
Bank  of  Australia,  5  L.  R.  P.  C.  C.  Ill),  and  the  Court  of  equity 
will  not  prevent  his  protecting  himself  by  means  of  the  legal  title 
he  has  so  acquired,  against  a  person  claiming  under  a  prior  equita- 
ble title,  because,  as  the  equities  of  both  parties  are  equal,  there  is 
no  reason  why  the  purchaser  should  be  deprived  of  the  advantage 
he  has  obtained  at  law  by  his  superior  activity  or  diligence.     See 
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Goleborn  v.  Alcock,  ^  Sim.  552;  Marsh  v.  Lee,  ante,  vol  i.,  p.  699, 
and  note.  [Colesbui^:  t'.  Dart,  58  Ala.  573;  Dillaye  v.  Commercial 
Bank,  51  N.  Y.  345;  Filby  v.  Miller,  1  Casey,  264;  Owings  v.  Mason, 
2  A.  K.  Marsh,  384;  Tompkins  v.  Powell,  6  Leigh,  576;  Curtis  v. 
Lanier,  6  Munf.  42;  Holmes  v.  Stout,  3  Green  Ch.  492;  City  Council 
V.  Paige,  Spear  Ch.  159;  Hamilton  v.  Life  Ins.  Co.,  3  Tenn.  Ch.  124.] 

And  it  is  clear  that  a  purchaser  who  pays,  and  procures  the  legal 
estate,  from,  an  unsatisfied  mortgagee,  may  hold  it  as  against  all 
mesne  incumbrances  of  which  he  had  no  notice,  before  he  completed 
his  purchase  even  if  that  were  done  pendente  lite,  provided  it  were 
done  before  a  decree  to  settle  priorities:  Bates  v.  Johnson,  Johns. 
304;  Prosser  v.  Rice,  28  Beav.  68;  Young  v.  Young,  3  L.  R.  Eq. 
801;  Pease  v.  Jackson,  3  L.  R.  Ch.  App.  576;  Marsh  v.  Lee,  ante, 
vol.  i.,  p.  699,  and  note. 

To  so  great  an  extent  has  equity  favoured  purchasers  bona  fide 
without  notice,  that  it  appears  by  Culpepper's  case,  Freem.  Ch.  Rep. 
123,  cited,  that  where  a  man  had  bought  gavelkind  land  of  the 
eldest  son,  and  paid  his  purchase-money  without  knowledge  that  it 
was  gavelkind,  and  afterwards  for  a  song  bought  in  the  titles  of 
the  younger  brothers,  who  "ft^ere  ignorant  of  their  titles,  it  was  yet 
held,  that  they  could  not  be  relieved  afterwards  in  equity;  for  it 
was  said  that  the  purchaser,  having  honestly  paid  his  money  with- 
out notice,  might  use  what  means  he  could  to  fortify  his  title. 

In  Sir  John  Fagg's  case,  1  Vern.  52,  cited,  "a  purchaser  came  into 
a  man's  study,  and  there  laid  hands  on  a  statute  that  woiild  have 
fallen  on. his  estate,  and  put  it  in  his  pocket;  and  in  that  case,  he 
having  thereby  obtained  an  advantage  in  law,  though  so  unfairly 
and  by  so  ill  a  practice,  the  Court  would  not  take  that  advantage 
from  him;"  S.  C,  nom.  Sherly  v.  Fagg,  1  Ch.  Ca.  68:  and  in  Har- 
court  V.  Knotvel,  cited  2  Vern.  159,  a  purchaser  was  allowed 
[  *  15  ]  to  take  advantage  of  a  release  obtained  from  the  grantee  *of 
a  rent-charge  without  consideration,  and  by  fraud.  And 
see  Siddon  v.  Charnells,  Bunb.  298.  These,  howevei",  are  extreme 
cases,  showing,  indeed,  how  partial  equity  was  to  purchasers,  but 
extending  the  doctrine  of  protection  to  them  farther  than  it  would 
be  carried  at  the  present  day:  see  Carter  v.  Carter,  3  K.  &  J.  617, 
636,  637. 

Where  the  asserted  equitable  title  of  the  purchaser,  who  had  got 
in  the  legal  estate,  depended  upon  a  forged  will,  he  was  held  enti- 
tled to  the  protection  of  the  Court.  See  Jones  v.  Powles,  3  My.  & 
K.  581:  in  that  case  a  person  advanced  money  upon  the  mortgage 
of  an  estate,  claimed  by  the  mortgagor  who  was  in  possession,  un- 
der a  will,  which  ultimately  turned  out  to  be  forged,  and  got  a  con- 
veyance of  the  legal  estate,  then  outstanding,  in  a  mortgagee, 
whose  debt  had  beto  satisfied.  Upon  a  bill  being  filed  by  the  heir- 
ess-at-law,  it  was  held,  by  Sir  John  Leach,  M.  R.,  that  the  mort- 
gagee, being  a  purchaser  without  notice  of  the  plaintiff's  title,  could 
protect  herself  by  the  legal  estate.  "I ,  am  of  opinion,"  said  his 
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Honor,  "that  the  protection  of  the  legal  estate  is  to  be  extended, 
not  merely  to  cases  in  which  the  title  of  the  purchaser  for  valuable 
consideration  without  notice  is  impeachable  by  reason  of  a  secret 
act  done,  but  also  to  cases  in  which  it  is  impeached  by  reason  o-f 
the  falsehood  of  a  fact  of  title  asserted  by  the  vendor,  or  those  un- 
der whom  he  claims,  where  such  asserted  title  is  clothed  with  pos- 
session, and  the  falsehood  of  the  fact  asserted  could  not  have  been 
detected  by  reasonable  diligence."     See  1  J.  &  L.  264. 

The  result  was  the  same  where  the  asserted  equitable  title  de- 
pended upon  a  misrepresentation  of  facts  by  the  party  in  possession 
suppressing  a  will,  and  claiming  to  be  heir-at-law.  Thus  in  the 
more  recent  case  of  Youny  v.  Young,  3  L.  R.  Eq.  801,  a  testator, 
in  1832,  devised  his  estate  (which  was  then  subject  to  a  mortgage 
to  one  Talford),  to  his  wife  for  life,  and  then  to  his  children.  The 
will  was  never  proved,  and  no  notice  of  it  was  entered  on  the  Court 
roll.  The  widow  emigrated  in  1845,  leaving  her  eldest  son  in  pos- 
session of  the  estate  as  her  agent.  In  1851,  the  son,  falsely  repre- 
senting himself  to  be  in  possession  of  the  estate  as  heir  of  his  father, 
procured  a  further  advance  upon  mortgage  of  the  estate,  from  W. 
Longrigg,  who  paid  off  the  first  mortgage  to  Talford,  in  whom  the 
legal  estate  was  vested  by  customary  grant  and  admittance,  and 
having  taken  a  grant  of  the  estate  from  Talford  and  the  son,  was, 
thereupon,  admitted  tenant  of  the  property.  Longrigg,  when  he 
advanced  the  money  was  in  perfect  ignorance  of  the  existence  of 
the  will,  and  believed  that  the  son  was  the  owner  of  the 
estate,  as  *heir  of  his  father.  The  widow  having  died,  it  [  *  16  ] 
was  held  by  Sir  R.  Malins,  V.-C,  that  Longrigg  having 
the  legal  estate,  without  notice  of  any  adverse  title,  was  entitled  to 
be  protected  against  the  rights  of  the  children,  and  to  tack  his  fur- 
ther advance.  "Here,"  said  his  Honor,  "the  heir-at-law  was  in 
possession,  and  seems  to  have  represented  that  he  was  in  posses- 
sion as  heir,  which  is  equivalent  to  a  representation  that  there  was 
no  will,  and,  being  in  such  possession,  he  applies  for  a  further  ad- 
vance.#  The  will  was  not  proved,  and  there  was  no  entry  of  it  on 
the  Court  rolls;  consequently,  there  can  be  no  negligence  attribu- 
table to  Mr.  Longrigg,  and  I  must  consider  that  he  has  all  the 
rights  that  a  purchaser  for  valuable  consideration  would  have." 

Although  the  decisions  are  conflicting,  the  better  opinion  seems 
to  be  that  a  purchaser  will  not  be  presumed  to  have  notice  of  a 
trust  merely  because  he  gets  the  legal  estate  through  an  instrument 
of  whose  existence  he  was  not  aware  when  he  took  his  conveyance, 
although  upon  the  face  of  such  instrument  the  trust  is  disclosed, 
and  it  follows,  therefore,  that  in  such  a  case  he  may  successfully 
defend  himself  as  a  purchaser  for  value  without  notice.  See  Pil- 
cher  V.  Rmclins,  7  L.  R.  Ch.  App.  259.  There  three  trustees  of  a 
marriage  settlement  advanced  the  trust-money  to  Eawlins  upon 
the  security  of  a  mortgage  in  fee  of  certain  property,  the  mortgage 
deed  disclosing  the  fact  that  the  sum  advanced   uxis  trust-money. 
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Two  of  the  trustees  died,  and  Rawlins,  who  had  been  a  solicitor,  by 
connivance  with*  the  surviving  trustee,  who  was  a  solicitor,  and  had 
got  the  title  deeds,  made  out  an  abstract  of  title  earlier  than  the 
mortgage,  thus  showing  a  title  in  fee  simple  in  himself.  The  sur- 
viving trustee  of  the  settlement  afterwards  reconveyed  part  of  tfie 
property  to  Rawlins  in  consideration  of  a  sum  of  money.  Rawlins 
then  conveyed  that  part  of  the  property  to  new  mortgagees,  con- 
cealiny  with  the  connivmice  of  the  surviving  trustee,  both  the  prior 
vwrfgage  and  the  re-conveyance.  Upon  a  bill  being  filed  by  the 
cestui  que  trusts  under  the  settlement  against  the  surviving  trustee 
and  the  second  mortgagees,  the  latter  pleaded  that  they  were  pur- 
chasers for  value  without  notice.  It  was  held  by  the  Court  of  Ap- 
peal in^Chancery  (Lord  Hatherley,  C,  James,  L.  J.,  and  Mellish, 
L.  J.),  reversing  the  decree  of  Lord  Romilly,  M.  R.  (reported  11  L. 
R.  Eq.  53),  which  followed  the  decision  of  Carter  v.  Carter  (3  K. 
&  J.  617),  that  the  plea  ought  to  be  allowed,  and  that  the  Court 
could  not  interfere  to  take  away  the  legal  estate  which  passed  to 
the  new  mortgagees  under  the  conveyance.  The  case  of 
[  *  17  ]  Carter  v.  Carter,  3  K.  &  J.  617,  may  be  *considered  to  be 
overruled,  and  see  Monckton  v.  Braddell,  7  I.  R.  Eq.  30; 
Neivman  v.  Newman,  28  Ch.  D.  674. 

And  not  only  where  the  purchaser  has  actually  obtained,  but 
where  he  has  the  best  right  to  call  for  the  legal  estate,  will  he  be 
entitled  to  the  protection  of  equity,  as,  for  instance,  when  he  has  a 
declaration  of  trust  in  his  favour:  Willoughby  v.  Willoughby,  1  T. 
R.  763;  'Blake  v.  Sir  Edward  Htmgerford,  Prec.  Ch.  158;  Charlton 
V.  Low,  3  P.  W-ms.  328;  Ex  j^arte  Knott,  11  Ves.  609;  Shine  v. 
Gough,  1  Ball.  &  B.  436;  Bowen  v.  Evans,  1  J.  &  L.  264:  Tildesley 
V.  Lodge,  3  Sm.  &  G.  543.  And  see  ayite,  vol.  i.  p.  718,  and  cases 
there  cited. 

But  though  a  purchaser  bona  fide  without  notice  may,  after  no- 
tice, obtain  the  legal  estate,  buy  in  an  incumbrance,  or  lay  hold  on 
any  plank  to  protect  himself,  "yet  he  cannot  protect  himself  by  tak- 
ing a  conveyance  from  a  trustee  after  he  had  notice  of  the  triXst ;  for 
by  taking  a  conveyance,  with  notice  of  the  trust,  he  himself  becomes 
the  trustee,  and  must  not,  to  get  a  plank  to  save  himself,  be  guilty 
of  a  breach  of  trust"  {Saunders  v.  Dehew,  2  Vern.  271;  S.  C,  nom., 
Sanders  v.  Deligyie  &  Barnes,  Freem.  C.  C.  123;  Allen  v.  Knight, 
5  Hare,  272;  affirmed  by  Lord  Cottenham  on  appeal,  11  Jur.  527; 
Baillie  v.  M^Kewaii,  35  Beav.  177,  Mumford  v.  Stohivasser,  18  L.  R. 
Eq.  556) ;  and  a  trustee  for  successive  incumbrancers  cannot  by  con- 
veying the  legal  estates  to  one  of  them  give  him  priority  over  the 
other:  Sharpies  v.  Adams,  32  Beav.  213;  Collyer  v.  Finch,  19 Beav. 
500;  5  Ho.  Lo.  Ca.  905.  See  also  Maxfield  v.  Burton,  17  L.  R.  Eq.  15, 
19,  and  the  observations  therein  on  Sharpies  v.  Adams;  Monckton 
V.  Braddell,  7  I.  Rep.  Eq.  30,  reversing  ,S'.  C,  6  L  Rep.  Eq.  352; 
Harpham  v.  Shacklock,  19  Ch.  D.  207.  [If  the  legal  estate  is  in 
neither  the  plaintiff  nor  the  defendant,  and  neither  has  a  right  to 
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call  it  in,  but  it  is  outstanding  in  a  third  person,  encumbrancers 
will  take  in  order  of  time,  and  the  defence  of  a  purchaser  for  value 
cannot  be  made:  Downer  v.  The  Bank,  89  Vt.  25.  If  the  equities 
are  not  equal  the  rule  qui  prior  est  teniporo  potrior  est  jure  will  pre- 
vail:    Bisph.  Eq.  Sec.  264;  Judson  v.  Corcoran,  17  How.  612.] 

The  principal  upon  which  these  cases  proceed  does  not  appear  to 
have  been  observed  in  some  of  the  old  cases,  in  which  a  trustee  of 
a  term  to  attend  the  inheritance  was  allowed  to  assign  in  such  a 
manner  as  to  give  preference.  Those  were  really  cases  of  construc- 
tive notice  because  the  person  taking  the  assignment  must  have 
known  that  the  person  assigning  was  trustee  for  someone  per  Sir 
G.  Jessel,  M.  K.,  in  Mimiford  v.  Stohwasser,  18  L.  E.  Eq.  562,  and 
see  Pilcher  v.  RaivUns,  7  L.  R.  Ch.  App.  259 

In  the  converse  case  of  a  trustee  knowing  that  he  was  a  trustee 
assigning,  without  receiving  value  at  the  same  time,  the  legal  estate 
to  a  person  who  did  not  know  that  he  was  a  trustee,  that  person  hav- 
ing previously  acquired  an  equitable  interest,  Sir  G.  Jessel,  M.  R., 
has  said  that  he  would  hold  that  such  person  being  the 
second  equitable  incumbrancer  or  the  *  purchaser  of  the  [  *  18] 
equity  did  not  thereby  gain  priority.  Mumford  v.  Stoh- 
ivasser,  18  L.  R.  Eq.  563. 

But  as  the  iirst  mortgagee  is  not  a  trustee  for  the  second,  although 
he  have  notice  of  his  mortgage,  a  third  mortgagee  advancing  his 
money  without  notice  of  the  second  may  gain  priority  over  it  by 
taking  a  conveyance  of  the  first:  Peacock  v.  Burt,  4  L.  J.  N.  S.  Ch, 
33  (Coote,  Mortg.  Append.)  But  the  doctrine  of  this  case  will 
not  be  extended:  West  London  Commercial  Bank  v.  Reliance  Per- 
manent Building  Society,  29  Ch.  D.  954. 

It  has  been  observed  by  a  learned  judge  that  there  does  not  ap- 
pear to  be  any  case  in  which  a  purchaser  obtaining  a  conveyance  of 
a  mere  dry  trust  estate  from  a  trustee  of  a  satisfied  term,  or  fi'om 
a  mortgagee  whose  mortgage  has  been  satisfied  (such  trustee  or 
mortgagee  having  at  the  time  when  he  made  the  conveyance,  notice 
of  an  intervening  charge  or  trust),  has  been  held  entitled  to  pro- 
tect himself  from  such  charge  or  trust  by  means  of  the  legal  estate 
which  he  has  so  obtained.  Per  Sir  W.  P.  TVood,  V.-C,  in  Carter 
v.  Carter,  3  K.  &  J.  640. 

In  a  more  recent  case,  however,  where  the  case  of  Carter  v.  Carter, 
3  K.  &  J.  640,  may  be  considered  to  be  overruled,  it  has  on  the 
other  hand  been  laid  down  in  the  Court  of  Appeal  that  where  a 
trustee,  in  breach  of  trust,  conveys  away  a  legal  estate  which  he 
possesses,  and  that  legal  estate  comes  into  the  possession  of  a  pur- 
chaser for  valuable  considei'ation  without  notice,  that  purchaser  can 
hold  the  property  against  the  cestius  que  trusts  who  were  defrauded 
by  the  conveyance  of  the  trustee;  and  that  it  makes  no  difference 
whatever  that  if  the  purchaser  is  challenged  in  a  Court  of  law,  and 
an  action  of  ejectment  is  brought  against  him,  he  may  have  to  rely 
upon  some  deed  which   was  in  fact  concealed  from  him,  and    of 
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which  he  had   neither  knowledge  nor  means   of  knowledge.     Per 
Mellish,  L.  J.,  in  Filcher  v.  Raivlins,  7  L.  R.  Ch.  App.  274. 

A  pnrchaser  however,  without  notice  cannot  avail  himself  of   the 
legal  estate,  which,  by  the  fraud  of  another,  has  been  obtained  from 
the  holder,  for  the  protection  of  the  purchaser,  but  has  not  actually 
been  conveyed  to  him.     See  Eyre  v.  Burmester,  10  Ho.  Lo.  Ca.  90. 
In  that  case  Eyre  was  the  holder  of  a  mortgage  on  lands   given    to 
him  by  John  Sadleir,  who  was  largely  his  debtor.     John   Sadlier 
afterwards  mortgaged  these  lands  to  the  directors  of  a  banking 
company  as  security  for  some  fresh  advances.     Before  these  ad- 
vances were  actually  made,  the  solicitor  for  the  directors  discovered 
that  the  lands  had  been  previously   mortgaged   to  Eyre.     The  di- 
rectors refused  to  complete  the  transaction  with  John  Sadleir  unless 
Eyre's  interest  in  the  lands  was  released.     John  Sadleir  represent- 
ed to  them  that  it  would  be  easy  to   procure   the  release,  as  Eyre's 
mortgage  was  only  a  collateral  security,  and  he  appled  to 
[  *  19  ]   *  Eyre,  who  consented  to  give  the  release  on  getting  proper 
securities  in  substitution  for  the  mortgage.     By  deeds  duly 
executed  between  Eyre  and  John   Sadleir,  the  latter  pretended  to 
give  substituted  securities,  among  others,  railway  shares  and  a  pro- 
missory note.     The  release  was  executed  by  Eyre.    The  substituted 
securities,  the  shares  and  the  note,  proved  to  be  forgeries.      It  was 
held  by  the  House   of  Lords,  reversing   the    decree   of  the   Lord 
Chancellor  of  Ireland,  that  Eyre  had  not,  by  executing  the  release, 
lost  his  right  against  the  mortgaged  lands,  the  release  having   been 
obtained  from  him  by  fraud,  that  even  if  John  Sadleir  had  convey- 
ed the  released  lands  to  the  directors,  they  could  only  have  claimed 
under  him  against  Eyre,  and  that  the  release,  valid  against  John 
Sadleir  and  those  who  claimed  under  him,  was  invalid  as  against 
Eyre,  who  claimed  not  only  not  under  John  Sadleir,  but  against  him, 
by  a  title  paramount.     See   also  Heath  v.  Crealock,  10  L.  R.  Ch. 
App.  22,  34.     [After  a  purchase  is  once  made  from  a  trustee  with 
notice  of  the  trust,  the  person  taking  the  title  cannot  bar  the  cestui 
que  trust  by  buying  in  other  interests,  or  levying  a  fine,  or  obtain- 
ing a  judgment  or  by  procuring  the  assignment  to  himself  of  out- 
standing mortgages  or  terms.] 

It  may  be  here  mentioned  that  an  attempt  was  made  to  abolish 
the  doctrine  of  tacking  by  Sect.  7  of  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict,  c."  78)  repealed  by  the  Land  Transfer  Act, 
1875  (38  &  39  Vict.  c.  87),  except  as  to  anything  duly  done  there- 
under.    See  note  to  Marsh  v.  Lee,  vol.  i.  p.  701. 

But  recently  under  the  Yorkshire  Registries  Act,  1884  (47  &  48 
Vict.  c.  54),  it  is  enacted  that  "in  any  case  in  which  priority  or  protec- 
tion might  but  for  this  Act  have  been  given  or  allowed  to  any  estate 
or  interest  being  protected  by  or  tacked  to  any  legal  or  other  estate 
or  interest  in  such  lands,  no  such  priority  or  protectioii  shall,  after 
the  commencement  of  this  Act,  be  so  given  or  allowed  to  any  estate 
or  interest  in  lands  within  the  three  Ridings,  except  as  against  any 
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estate  or  interest  which  shall  have  existed  prior  to  such  commence- 
ment, and  full  effect  shall  be  given  in  every  Court  to  this  present 
provision,  although  the  party  claiming  such  priority  or  protection 
as  aforesaid,  shall  claim  as  a  purchaser  for  valuable  consideration 
and  without  notice.     Sect.  16. 

3.  Where  the  legal  estate  is  outstanding. ^^ — The  defence  of  a  per- 
son being  a  purchaser  for  valuable  consideration  without  notice, 
cannot,  where  the  legal  estate  is  outstanding,  be  used  by  a  person 
having  equal  equities  against  an  equitable  incumbrancer,  who  is 
prior  to  him  in  point  of  date.  See  Phillips  v.  Phillips,  4  De  G.  F. 
&  Jo.  208;  31  L.  J.  Ch.  (N.  S.)  325;  8  Jur.  (N.  S.)  145.  There,  A. 
being  entitled  to  the  equity  of  redemption  in  certain  lands,  by  a  deed 
of  family  arrangement  dated  in  February,  1820,  granted  to  his 
brother  B.  an  annuity  of  101.  charged  on  those  lands,  and 
payable  on  the  death  of  his  mother,  *C.  By  a  settlement  [  *  20  ] 
made  on  his  marriage  in  May,  1821,  A.  settled  the  above 
lands,  subject  to  the  mortgage  existing  thereon,  and  he  at  the  same 
time  covenanted  that  they  were  not  otherwise  incumbered.  A.  died 
in  1825,  and  C.  died  in  1839.  The  first  payment  of  the  annuity 
became  due  in  March,  1840.  In  1859  B.  filed  a  bill  against  those 
claiming  under  the  settlement  for  payment  of  the  annuity.  The 
defendants  set  up  orally  at  the  bar  the  defence,  that  they  were  pur- 
chasers for  valuable  consideration  without  notice  of  B.'s  annuity. 
It  was  held  by  Lord  Westbury,  C,  that  even  assuming  such  defence 
could  be  set  up  orally  at  the  hearidg  (but  which  he  held  could  not), 
it  was  not  available,  inasmuch  as  the  defendant  was  only  the  pur- 
chaser of  an  equitable  interest.  "I  take  it,"  said  his  Lordship,  "to 
be  a  clear  proposition,  that  every  conveyance  of  an  equitable  inter- 
est is  an  innocent  conveyance,  that  is  to  say,  the  grant  of  a  person 
entitled  merely  in  equity  passes  only  that  which  he  is  justly  enti- 
tled to,  and  no  more.  If,  therefore,  a  person  seised  of  an  equitable 
estate  (the  legal  estate  being  outstanding),  makes  an  assurance  by 
way  of  mortgage,  or  grants  an  annuity  and  afterwards  conveys  the 
whole  estate  to  a  purchaser,  he  can  only  grant  to  the  purchaser  that 
which  he  has,  namely,  the  estate  subject  to  the  annuity  or  mortgage, 
and  no  more.  The  subsequent  grantee  takes  only  that  which  is  left 
in  the  grantor.  Hence  grantees  and  incumbrancers  claiming  in 
equity  take  and  are  ranked  according  to  the  dates  of  their  securi- 
ties, and  the  maxim  applies  qui  prior  est  in  tempore  piotior  est  in 
jure.  The  first  grantee  is  potior,  that  is  potentior.  He  has  a  better 
and  superior,  because  a  prior,  equity.  The  first  grantee  has  a  right 
to  be  paid  first,  and  it  is  quite  immaterial  whether  the  subsequent 
incumbrancers  at  the  time  they  took  their  securities  and  paid  their 
money  had  notice  of  the  first  incumbrance  or  not.  These  ele- 
mentary rules  are  recognised  in  the  case  of  Brace  v.  The  Duchess  of 
Marlborough  (2  P.  Wms.  491);  and  they  are  further  illustrated  by 
the  familiar  doctrine  of  this  Court  as  to  the  tacking  securities.     It 
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is  well  known  that  if  there  are  three  incumbrancers,  and  the  third 
incumbrancer  at  the   time  of  his  incumbrance  and  payment  of  his 
money  had  no  notice  of  the  second  incumbrance,  then,  if  the  first 
mortgagee  or  incumbrancer  has  the  legal  estate,  and  the  third  pays 
him  ofP  and  takes  an  assignment  of  his  securities  and  a  conveyance 
of  the  legal  estate,  he  is  entitled  to  tack  his  third  mortgage  to  the 
first  mortgage  he  has  acquired,  and  to  exclude  the  intermediate  in- 
cumbrancer.    But  this  doctrine  is  limited  to  the  caSe  where 
[  *  21  ]  the  first  mortgagee  *hasthe  legal  title;  for  if  the  first  mort- 
gagee has  not  the  legal  title,  the  third  mortgagee,  by  pay- 
ment off  of  the  first,  acquires  no  priority  over  the  second.     Now 
the  defence  of  a  purchaser  for  valuable  consideration  is  the  creature 
of  the  Court  of  equity,  and  it  can  never  be  used  in  a  manner  at 
variance  with  the  elementary  rules  which  have  been  already  stated. 
...  It  was  indeed  said  at  the  bar  that  the  defendants  being  in 
possession  had  a  legal  advantage  in  respect  of  that  possession  of 
which  they  ought  not.  to  be  deprived.     But  that  is  to  confound  the 
subject  of    adjudication  with  the  means  of  determining  it.     The 
possession  is  the  thing  which  is  the  subject  of  controversy,  and  it  is 
to  be  awarded  by  the  Court  to  one  or  to  the  other.     But  the  subject 
of  controversy,  and  the  means  of  determining  the  right  to  that  sub- 
ject, are  perfectly  different.     The   argument,  in  fact,  amounts  to 
this:     'I  ought  not  to  be  deprived  of  possession,  because  I  have 
possession.'     The  purchaser  will  not  be  deprived  of  anything  that 
gives  him  the  legal  right  to  the  possession,  but  the  possession  itself 
must  not  be  confounded  with  the  right  to  it.     The  case,  therefore, 
that  I  have  to  decide  is  the  ordinary  case  of  a  person  claiming  un- 
der an  innocent  equitable  conveyance  that  interest  which  existed  in 
the  grantor  at  the  time  when  that  conveyance  was  made.     But,  as  I 
have  already  said,  that  interest  was  diminished  by  the  estate  that  had 
been  previously  granted  to  the  annuitant,  and  as  there  was  no  ground 
whatever  for  pretending  that  the  deed  creating  the  annunity  was  a 
voluntary  deed,  so  there  is  no  ground  whatever  for  contending  that 
the  estate  of  the  person  taking  under  the  subsequent  marriage  set- 
tlement is  not  to  be  treated  by  this  Court,  being  an  equitable  estate, 
as  subject  to  the  antecedent  annuity,   just  as  effectually  as   if  the 
annuity  itself  had  been  noticed  and  excepted  out  of  the  operation 
of  the  subsequent  instrument.     I  have  no  difficulty  in  holding  that 
the  plea  of  purchase  for  valuable  consideration  is,  upon  principle, 
not  at  all  applicable  to  the  case  before  me,  even  if  I  could  take  no- 
tice of  it  as  having  been  rightly  and  regularly  raised."     See,  also, 
Vorley  v.  Cooke,  1  Giff.  230;  Parker  v.  Clarke,  30  Beav.  54. 

Upon  the  same  principal  in  Cave  v.  Cave,  15  Ch.  D.  639,  a  trus- 
tee made  use  of  trust  funds  in  purchasing  an  estate  which  was  con- 
veyed to  his  brother,  upon  which  money  was  raised,  first  by  a  legal 
and  afterwards  by  equitable  mortgages.  It  was  held  by  Fry,  J.,  that 
the  claim  of  the  cestui  que  trust  against  the  estate,  was  an  equitable 
estate  or  interest  of  the  same  description  as  that  of  the  equitable 
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mortgagee's,  and  he  concluded  that  it  came  within    the    case    of 

Phillips  V.  Phillips,  (4  D  G.  F.  &  J.  208)  and  was  therefore 

*  entitled  to  i:)riorty  according  to  its  date.  [  *  22] 

The  case,  however,  of  Phillip)s  v.  Phillijjs  has  been  strongly 
disapproved  of  by  Lord  St.  Leonards,  who  observes  that  "  till  the 
case  of  Phillips  v.  Phillips,  the  validity  of  the  defence   against  an 
equitable  title  appears  not  to  have  been  questioned."     V.  &  P  798, 
14th  ed. 

Where,  moreover,  in  consequence  of  a  fund  being  in  Court  {Stack- 
house  V.  Countess  of  Jersey,  1  J.  &  H,  721),  or  in  consequence  of 
the  legal  estate  being  outstanding  in  a  trustee,  and  the  beneficial  in- 
terest being  claimed  by  several  adverse  but  equally  innocent  pur- 
chasers for  value  without  notice,  the  Court  is  called  upon  to  declare, 
and  does  declare,  the  right  to  the  fund  or  estate  in  question,  in  such 
cases  as  the  Court  is  called  upon  to  make,  and  does  make,  a  3ecree 
against  some  one  or  more  of  such  purchasers  for  value,  such  a  de- 
cree would  be  obviously  incomplete  in  a  material  particular  if,  while 
declaring  the  plaintiff  to  be  absolutely  entitled  to  the  whole  bene- 
ficial interest  in  the  estate,  it  left  the  title-deeds  in  the  possession 
of  one  of  the  defendants,  claiming  to  hold  them  under  an  adverse 
title  which  the  same  decree  declared  to  have  no  foundation;  the 
Court,  therefore  will,  in  such  cases,  order  the  delivery  up  of  the  title 
deeds.  Per  Lord  Hatherley,  L.  C,  in  Neivton  v.  Neivton,  4  L.  R. 
Ch.  App.  144.  Suppose  the  owner  of  an  equitable  estate  for  value 
conveys  the  whole  estate  to  A.,  and  then  does  the  same  to  B.,  and 
again  conveys  the  whole  estate  to  C,  for  valuable  consideration,  hav- 
ing in  fact,  nothing  whatever  to  convey  to  B.  or  to  C;  then  neither 
B.  nor  C.  can  hold  the  title  deeds  of  the  property  against  A.  But 
the  Court  will,  on  declaring  who  is  the  real  owner,  declare  that  B. 
or  C.  shall  deliver  up  to  A.  the  title  deeds  belonging  to  that  estate, 
of  which  A.  is  the  sole  and  exclusive  owner.  Per  Lord  Eoniilly, 
M.  K,  in  Newton  v.  Neivton,  6  L.  R.  Eq.,141,  S.  C,  4L.  R.  Ch.  App. 
144;  see  also  Eraser  v.  Jones,  17  L.  J.  Ch.  (N.  S.)  353. 

Where,  however,  the  person  creating  a  charge  in  favour  of  a  sub- 
sequent claimant,  had  any  interest  whatever,  in  the  subject  matter 
which  he  proposed  to  charge,  then  the  person  in  whose  favour  he 
has  created  this  latter  incumbrance,  and  who  has  got  possession  of 
the  title-deeds  belonging  to  the  estate,  may  hold  them  till  he  is  re- 
deemed or  foreclosed;  and  in  such  cases  the  Court  will  not  go  into 
the  question  of  the  greater  or  lesser  amount  of  the  prior  charge,  but 
if  he  had  a  beneficial  interest  in  the  property,  or  a  right  to  redeem 
it,  that  is  sufficient  to  give  the  last  incumbrancer  a  right  to  hold  the 
deeds.  For  instance,  if  the  equitable  owner  of  an  estate  creates  a 
first  charge  on  it  in  favour  of  A.,  and  a  second  in  favour  of 
B.,  and  *  a  third  in  favour  of  C.  to  whom  he  delivers  up  the  [  *  23  J 
custody  of  the  title  deeds,  whether  this  order  of  priorities 
is  originally  undisputed,  or  whether  it  is  settled  by  the  decree  of 
the  Court,  C.  cannot  be  compelled  to  deliver  up  the  title  deeds  until 
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be  is  foreclosed  or  redeemed,  because  there  is  a  possibility  of  inter- 
est in  the  estate  remaining  to  him  after  payment  of  A.  and  B.  Per 
Lord  Romilly,  M.  R.,  in  Newton  v.  Newton,  0  L.  R.  Eq.  141:  see 
also  Thorpe  v.  Holdsivorth,  7  L.  R.  Eq.  139. 

Where  a  trustee  has  made  good  a  breach  of  tr^t  with  regard  to 
one  trust  fund,  by  the  application  for  that  purpose  of  funds  belong- 
ing to  another  trust,  the  cestuis  que  trustent  of  the  first  fund  v/ill 
be  considered  as  purchasers  for  value  without  notice,  and  the  cestuis 
que  trustent  of  the  second  fund  will  not  be  able  to  reclaim  any  part 
of  it  so  applied  in  making  good  the  breach  of  trust.  Thus,  in 
Thorndike  v.  Hunt,  3  De  G.  &  Jo.  563,  a  trustee  of  two  difPerent 
settlements,  having  applied  to  his  own  use  funds  subject  to  one  of 
the  settlements,  replaced  it  by  funds  which,  under  a  power  of  at- 
torney from  his  co-trustee  under  the  other,  he  transferred  into  the 
names  of  himself  and  his  co-trustee  in  the  former.  In  a  suit  in  re- 
spect of  breaches  of  trust  of  the  former  settlement,  the  trustees  of 
it  transferred  the  fund  thus  replaced  into  Court  on  a  motion.  It 
was  held  by  the  Lords  Justices,  reversing  the  decision  of  Sir  John 
Romilly,  M.  R.,  that  the  transfer  was  equivalent  to  an  alienation  for 
value  without  notice,  and  that  the  cestuis  que  trustent  under  the 
other  settlement  could  not  follow  the  trust  fund.  See  also  Case  v. 
James,  29  Beav.  512;  3  De  G.  F.  &  J.  256. 

It  seems,  however,  that  a  person  cannot  plead  that  he  is  a  pur- 
chaser for  valuable  consideration  without  notice,  where  he  purchases 
and  pays  the  purchase-money  to  a  pretended  agent  of  an  apparent 
owner,  without  his  authority,  the  apparent  owner  being  merely  a 
grantee  under  a  fraudulent  deed,  who  had  never  been  in  possession: 
Ogilvie  v.  Jeaffreson,  2  Gifi.  353,  380.  See  also  Netcton  v.  Newton, 
6  L.  R.  Eq.  135;  4  L.  R.  Ch.  App.  143. 

4.  Where  there  are  circumstances  tliat  give  rise  to  an  equity  as 
distinguished  from  an  equitable  estate.] — Where  an  equity  arises  to 
set  aside  a  deed  for  fraud  (Sturge  v.  Starr,  2  My.  &  K.  195),  or  in 
consequence  of  its  having  been  executed  by  parties  in  ignorance  of 
their  claims  (Maiden  v.  Menil,  2  Atk.  8;  Marshall  v.  Collett,  1  Y.  «fe 
C.  Ex.  Ca.  238),  or  through  accident  (Harvyx.  Woodhouse,  Sel.  Ch. 
Ca.  80),  or  to  correct  it  for  a  mistake  (Bell  v.  Cundall,  Amb.  101), 
and  the  purchaser  under  the  instrument  maintains  the  plea 
[  *  24  J  of  purchase  for  *  valuable  consideration  without  notice,  the 
Court  will  not  interfere.  See  Phillips  v.  Phillips,  4  De  G. 
F.  &  J.  208;  8  Jur.  N.  S.  145;  31  L.  J.  Ch.  N.  S.  321. 

It  is  clear,  moreover,  that  although  a  Court  of  equity  will  assist 
a  widow  by  putting  a  term  out  of  her  way,  where  third  parties  are 
not  interested,  it  Avill  not  give  that  assistance  against  a  purchaser: 
D'Arcy  v.  Blake,  2  S.  &  L.  388;  Lady  Radnor  v.  Vandehendy,  Prec. 
Ch.  65;  Show.  P.  C.  69;  and  see  Anderson  v.  Pignet,  8  L.  R.  Ch. 
App.,  reversing  S.  C,  11  L.  R.  Eq.  329. 

Nor  will  equity  interfere  against  a  piirchaser  for  value,  upon  the 
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ground  that  he  was  bound  to  see  that  the  whole  of  a  proceeding  at 
law,  under  which  the  vendor  or  lessor  held,  was  perfectly  regular, 
especially  where  the  purchaser  has  been  long  in  possession,  and  has 
expended  money  on  the  premises.     See  Baker  v.  Morgans,  2  Dow, 
326.     There  Baker,  in  1781,  by  an  ejectment  for  non-payment  of 
rent,  entered  upon  the  possession  of  a  widow,  tenant  for  life  of  a 
lease  for  lives  renewable  for  ever,  remainder  to  her  children,  who 
were  infants.     Baker  demised  part  of  the  premises  to  J.  C.  Beres- 
ford,  and  part  to  J.  Coghlan.     The  children,  in   1806,  long  after 
they  came  of  age,  filed  their  bill  for  relief  against  Baker,  Beresford, 
and  Coghlan;  but  it  was  held  by  the  House  of  Lords,  reversing  a 
decree  of  the  Irish  Court  of  Exchequer,  that  there  was  no  ground 
for  interference  in  equity.  Lord  Redesdale  observing,  that  the  chief 
question  as  to  the  interference  of  equity  in  such  cases,  had  come 
before  him  in  the  case  of  G'  Connors  v.  Lord  Bandon  (2  S.  h  L.  679) ; 
that  it  was  only  a  question  at  law,  and  that  the  length  of  time 
during  which  one  of  them  had  been  of  age  before  proceeding  com- 
menced, would  be  a  strong  objection,  even  at  law.      "He  could  not," 
he  added,  "dismiss  the  subject  without  adverting  to  the  situation  in 
which  Beresford  and  Coghlan  were  placed  by  the  decree.     It  was 
important  to  keep  in  view,  that  tbey  were  both  purchasers  for  val- 
uable consideration.      Both  had  taken  possession,   and  expended 
money  on  the  premises;  and  this  was  the  first  time  when  equity  had 
turned  a  purchaser  for  valuable  consideration  out  of  possession  when 
the  legal  title  was  in  him.     The  effect  of  turning  them  out  of  pos- 
session was  to  vest  a  right  of  action  in  them  against  Baker,  who 
would  thus  be  involved  in  difficulties  beyond  description.      Was  a 
purchaser  for  valuable  consideration  bound  to  see  that  the  whole  of 
a  proceeding  at  law  under  which  the  vendor  or  lessor  was  in  pos- 
session, was  perfectly  regular  ?    There  never  was  a  time  when  equity 
so  dealt  with  purchasers  for  valuable  consideration.     Even  if  this 
ground,  then,  was  tenable  as  against  Baker,  it  was  not  ten- 
able as  against  them.      *  But  there  was  nothing  here  to   [  *  25  ] 
warrant  the  plaintiffs  to  proceed  in  equity  in  any  way;  the 
proceeding,  if  any  were  competent,  must  be  at  law.     They  did  not 
state  that  they  wanted  any  necessary  instrument;  there  was  no  affi- 
davit to  the  bill  of  any  such   being  lost;  and   it  even  appeared  by 
their  own  showing,  that  they  had  evidence  to  proceed  by  ejectment, 
if  they  had  so  chosen.     Equity,  therefore,  could  not  interfere." 

In  many  other  respects  favour  was  shown  to  bona  fide  purchasers. 
Thus,  a  commission  of  bankruptcy  would  not  formerly  have  been 
superseded  for  fraud,  if  there  were  purchasers  under  it;  for,  under 
the  old  law,  a  commission  being  superseded,  all  fell  with  it.  Ex 
parte  Edwards,  10  Ves.  104;  Ex  parte  Leman,  13  Ves.  271;  Ex 
parte  Rawson,  1  Y.  &  B.  160;  Ex  parte  Latour,  1  M.  &  B.  89. 

5.  How  the  defence  can  now  be  set  up.] — The  defence  of  purchase 
for  valuable  consideration  can  now  no  longer  be  set  up  by  plea  (38 
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&  39  Vict.  c.  77,  Judicature  Act,  1875,  First  Sched.,  Order  XIX. 
Re  Horlock,  2  Prob.  D.  243),  or  by  demurrer  (Rules  of  Supreme 
Court,  1883,  Order  XXV.,  rule  1),  but  must  be  raised  according  to 
the  system  of  pleading  now  in  force. 

6.  Assistance  given  by  Courts  of  Equity  to  bonci  fide  purchasers.  \ — 
Equity  will  not  only  stand  neutral,  and  render  no  aid  against  a  pur- 
chaser, it  will  also,  as  laid  down  by  Lord  Nottingham  in  the  prin- 
cipal case,  assist  him.  Thus,  upon  the  application  of  a  bona  fide 
purchaser  without  notice,  ancient  statutes  (Pembroke  v.  Eyre,  Toth. 
158;  Burge  v.  Wolfe,  Toth,  160),  sleeping  mortgages,  or  incum- 
brances under  which  no  claim  has  for  a  long  time  been  made  (Rut- 
ter  V.  Bartley,  Toth.  160;  Abdy  \.  Loi-'eday,'Rep.  t.  Finch,  250;  Sib- 
son  V.  Fletcher,  1  Ch.  Rep.  59;  Lord  Dillon  v.  Costelloe,  2  Moll. 
512;  Wallace  v.  Lord  Donegal,  1  D.  &  Walsh,  461),  have  been  de- 
creed by  the  Court  to  be  delivered  up,  cancelled,  or  vacated. 

In  the  principal  case,  the  Lord  Keeper  justly  remarked,  that  the 
rule  by  which  a  Court  of  Equity  affords  protection  to  purchasers, 
is  agreeable  to  the  wisdom  of  the  common  law,  where  the  maxims 
which  refer  to  descents,  discontinuances,  non-claims,  and  collateral 
warranties,  were  only  the  wise  arte  and  intentions  of  the  law  to  pro- 
tect the  possession  and  strengthen  the  rights  of  purchasers.  The 
same  object  has  been  constantly  kept  in  view  by  the  Legislature,  by 
which  many  statutes  have  been  enacted  for  the  protection  and  relief 
of  purchasers. 

As  to  what  amounts  to  notice,  see  note  to  Le  Neve  v.  Le  Neve,  post, 
p.  87. 

\_Doct7'ine  of  Purchase  for  Valuable  Consideration  ivithout  Notice 
Restated. — If  a  man  holds  the  legal  title  to  an  estate,  but  his  con- 
science, is  afiected  with  a  trust  in  favour  of  another  he  may  sell  the 
estate,  and  if  the  person  who  buys  it  bond  fide  and  for  a  valuable 
consideration  has  no  notice  of  said  trust  he  takes  it  discharged  from 
the  same,  and  the  only  remedy  which  the  cestui  que  trust  has  is 
against  the  trustee.  But  if  on  the  other  hand  the  purchaser  has 
nptice  of  the  trust,  he  will  be  bound  by  it  and  will  hold  the  legal 
title  as  trustee  for  the  equitable  owner. 

A  person  in  order  to  claim  protection  as  a  bond  fide  purchaser 
without  noticej  must  have  actually  paid  the  money  and  taken  a  con- 
veyance of  the  property  before  he  received  notice  of  the  trust.  If 
he  pays  no  money  at  the  time  the  title  passes  he  has  no  equity  to 
set  up  against  the  equity  of  a  third  joarty,  and  if  he  has  notice  before 
he  pays  the  money,  he  pays  it  in  his  own  wrong. 

The  holder  of  a  legal  title  may  always  set  up  the  want  of  notice 
of  an  existing  equity  as  a  defence  to  its  assertion;  and  as  against 
him  a  Court  of  Chancery  will  grant  no  relief.  The  holder  of  an 
equitable  title  may  avail  himself  of  want  of  notice  as  a  defence,  and 
he  may  do  this  even  when  the  plaintiff  is  the  holder  at  the  legal  title.] 
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Dec.  Uh,   1747. 

[kepokted  amb.  436.] 

\8.  C.  3  Atk.  646;  1  Ves.  64.] 

Notice.] — Lands  in  register  county,  settled  by  a  deed  which  is  not 
registered,  are  settled  upon  a  second  marriage,  with  notice  of  the 
former  settlement,  and  the  second  settlement  is  registered  pursuant 
to  the  statute  1th  Anne,  c.  20.  The  former  settlement  shall  be  pre- 
ferred in  equity.  Notice  to  an  agent  or  trustee  is  notice  to  the 
principal. 

Lord  Chanoellok  Hardwicke. — The  bill  was  brought  by  the  plain- 
tiffs Peter  Le  Neve  and  Hugh  Pigot  and  Elizabeth  his  wife,  late 
Elizabeth  Le  Neve,  as  the  only  surviving  children  of  the  defendant 
Edward  Le  Neve,  by  Henrietta,  his  late  wife. 

The  end  of  the  bill,  in  general,  is,  to  have  the  execution  of  a 
trust  of  leasehold  estates  settled  upon  the  late  wife  of  Edward  Le 
Neve  and  the  issue  of  that  marriage,  by  articles  previous  to  the 
marriage,  dated  1st  July,  1718;  and  that  the  conveyances  made  by 
the  defendant  Edward  Le  Neve  and  the  defendent  Mary,  his  now  wife, 
to  trustees,  may  be  set  aside  and  delivered  up,  being  made  after 
notice  of  the  articles  of  the  Ist  of  July,  1718,  or  of  the  other  con- 
veyances made  in  pursuance  thereof;  and  to  have  the  leasehold  ex- 
onerated and  disincumbered. 

The  facts  are  that,  in  1718,  the  defendant  Edwen-d  Le  Neve  in- 
termarried with  his  first  wife,  Henrietta  Le  Neve,  who  had  a  con- 
siderable fortune;  and  articles  were  executed  previous  to  the  mar- 
riage, dated  the  1st  July,  1718,  whereby  the  father  of  Edward  in 
consideration  of  Henrietta's  fortune,  &c.,  covenanted  with  trustees 
to  convey  to  them  several  estates,  and  some  leasehold, 
amongst  *  the  rest,  near  Soho  Square,  in  the  county  of  [  *  27  ] 
Middlesex;  to  permit  Edward  Le  Neve  the  younger  to  re- 
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receive  the  rents  and  profits  during  his  own  life,  and  after  his  death 
to  pay  to  Henrietta  250Z.  a  year,  in  case  she  survived  Edw^ard ;  and, 
after  the  decease  of  Edward  and  Henrietta,  then  the  said  estates 
should  remain  to  their  issue  in  such  manner  as  Edward  the  younger 
should  by  will  or  otherwise  appoint;  and,  for  want  of  such  issue,  to 
the  use  of  Edward  Le  Neve  the  father,  and  his  hejrs. 

The  16th  June,  1719,  a  settlement  was  made  in  pursuance  of  the 

articles. 

The  marriage  took  effect;  and  Edward  and  Henrietta  had  issue, 
plaintiffs  Peter  and  Elizabeth.  Henrietta  died  July,  1740,  leaving 
no  other  children. 

Twenty- five  years  after  the  first  marriage,  Edward  Le  Neve  en- 
tered into  a  treaty  of  marriage  with  the  defendant  Mary,  and  by 
articles  dated  the  16th  of  November,  1743,  previous  to  the  marriage, 
Edward,  in  consideration  of  such  marriage,  covenanted  with  the 
trustees,  the  defendants  Dandridge  and  Norton,  to  convey  these 
very  leasehold  estates  near  Soho  Square  to  them,  their  executors, 
&c.,  within  three  months  after  the  marriage,  in  trust  to  pay  to  the 
defendant  Mary,  out  of  the  rents  of  these  messuages,  in  case  she 
survived  him,  a  clear  annuity  of  150?.  for  her  life,  for  her  jointure,  &c. 

The  marriage  took  effect,  and  three  months  after,  on  the  20th  of 
January,  1744,  a  settlement  was  made  pursuant  to  the  articles. 

The  settled  estate,  being  houses  in  Middlesex,  was  subject  to  the 
Register  Act,  the  7th  Anne,  cap.  20. 

The  second  articles  and   settlement  were  registered,  but  not  the 

first.  '     ,., 

Edward  has  mortgaged  the  house  likewise. 

The  bill  is  brought  in  order  to  set  the  second  articles  and  settle- 
ment out  of  the  way,  and  that  they  may  be  postponed  to  the  first 
articles  and  settlement;  upon  this  equity,  that  the  defendant  Mary 

Le  Neve  had  notice  of  them, 
r  *  28  ]       *The  counsel  for  the  plaintiffs  admit  Ihat  the  registering 
of  the  second  articles    and  settlement  has,  in  point  of  law, 
affected  the  leasehold  estates,  as  the  7th  Anne,  c.  20,  gives  the  legal 
estate  where  the  effect  of  the  registering  has  placed  it. 

The  question  is.  Whether  equity  will  enable  the  children  of  the 
first  marriage  to  get  the  better  of  the  defendant's  legal  right?  And 
this  will  depend  upon  the  question  of  notice: — 

1st,  Whether  it  appears  sufficiently  that  Joseph  Norton  was  at- 
torney for  the  defendant  Mary  in  the  transaction  of  her  marriage  ? 
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2ndly,  Whether  Norton  himself  had  sufficient  notice  of  the  first 
articles  and  settlement  ? 

3rdly,  Whether  that  will  aflPect  Mary  as  a  purchaser,  and   post- 
pone her  articles  and  settlement,  notwithstanding  the  Register  Act? 

First,  it  will  depend  on  the  answer  of  the  defendant  Mary. 

She  has  in  general  denied  any  notice  of  the  first  articles  and  set- 
tlement till  six  months  after  the  marriage,  and  says,  "that  the  de 
fendant  Joseph  Norton  was  so  far  from  being  employed  as  solici- 
tor for  her,  in  transacting  the  business  of  the  marriage  articles  and 
settlement,  that  he  had  been  for  a  considerable  time  before  em- 
ployed as  attorney  for  the  defendant  Edward  Le  Neve,  her  husband* 
that,  being  at  the  time  of  the  marriage  concerned  for  her  husband 
she  was  thereupon  induced  to  place  confidence  in  him,  and  her  hus- 
band assured  her  he  would  take  care  there  should  be  a  handsome 
provision  made  for  her,  and  recommended  Norton  as  a  proper  person 
to  prepare  the  deeds  whereby  such  settlement  was  to  be  made  upon 
her,  to  which  she  constented:  and  that  Norton  assured  her  that  he 
had  taken  care  to  secure  for  her  150^.  a  year  by  way  of  jointure, 
and  did  not  then,  or  at  any  time  before  her  intended  marriage,  give 
her  any  notice  of  any  former  settlement." 

It  is  insisted  by  the  defendant  Mary's  counsel,  that  Joseph 
Norton  was  not  her  attorney  or  agent,  but  her  *husband'8,   [*29] 
and  that  the  attorney  for  one  party  having  notice  will   not 
affect  her  with  notice. 

Where  the  same  counsel  or  agent  is  employed  on  both  sides,  each  side 
is  affected  with  the  notice  ivhich  that  agent  or  counsel  has. — I  am  of 
opinion  she  has  admitted  enough  on  her  side  to  make  him  attorney  or 
agent  for  her.  If  she  placed  confidence  in  Joseph  Norton,  no  matter 
on  whose  recommendation, — if  she  relied  enough  on  her  husband  to 
take  his  recommendation,  it  is  sufficient ;  or  otherwise  it  would  be 
mischievous  and  inconvenient  if  this  Court  was  to  take  into  their 
consideration  from  whom  the  recommendation  comes  ;  for  in  pur- 
chases, and  more  especially  in  mortgages,  very  frequently  the  same 
counsel  and  agents  are  employed  on  both  sides,  and  therefore  each 
side  is  affected  with  notice  as  much  as  if  different  counsel  and  ao-ents 
had  been  employed. 

It  is  material  to  see  how  far  the  cases  have  gone  on  this  point. 
Two  have  been  cited  :  Brotherton  v.  Hatt,  2  Vern.  574,  and  Jennings 
V.  Moore,  Blincorne  (a)  and  Others,  2  Vern.  609.      [S.  C,  2  Bro.  P. 
(a)  Nom.  Blenkarne  v.  Jennens. 
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C.  278,  Tom],  ed.]  The  first  was  shortly  this  : — A.  makes  three  sev- 
eral mortgages  to  B.,  C,  and  D.,  and  in  the  last  mortgage  B.  is  a 
party,  and  agrees,  after  he  is  paid  he  will  stand  a  trustee  for  D. 
Decreed,  that  C.  shall  be  paid  before  D.,  for,  all  the  securities  being 
transacted  by  the  same  scrivener,  notice  to  him  was  notice  to  D. 

See  how  far  this  goes  : — the  same  scriveners  were  witnesses,  and 
engrossed  all  the  securities,  and  were  in  the  nature  of  agents  for  all 
the  lenders,  and  very  likely  for  the  borrower  himself  ;  and  notwith- 
standing it  does  not  appear  Mrs.  Hatt  had  personal  notice,  "yet  no- 
tice to  the  agent  is  notice  to  the  party,  and,  consequently,  they  that 
lend  last  must  come  last,  having  notice  of  what  was  before  lent;  and 
if  any  one  after  notice  lend  more  money  although  he  should  obtain 
the  legal  estate,  yet  he  would  in  equity  stand  affected  with  the  no- 
tice, and  be  bound  thereby." 

The  second  case  was  no  more  than  this  : — Blincorne  having  notice 
of  an  incumbrance,  purchases  in  the  name  of  Moore,  and  then  agrees 
that  Moore  shall  be  the  purchaser,  and  he  accordingly  pays 
[  *80  ]  the  purchase-money  *  without  notice  of  the  incumbrance. 
Though  Moore  did  not  employ  Blincorne,  nor  know  any- 
thing of  the  purchase  till  after  it  was  made,  yet  Moore  approving  of 
it  afterwards  made  Blincorne  his  agent  ab  initio,  and  therefore 
shall  be  affected  with  the  notice  to  Blincorne. 

The  last  goes  a  great  way  :  for  Moore  knew  nothing  of  the  trans- 
action, and  yet  the  Court  held,  that  his  approving  it  afterwards  made 
Blincorne  his  agent  ab  initio.  This  carries  it  further  than  the  pres- 
ent case  ;  but  the  first  is  a  clear  authority. 

These  eases,  therefore,  sufficiently  prove,  that  it  is  not  at  all  ma- 
terial to  the  plaintiffs  on  whose  advice  or  recommendation  the  de- 
fendant Mary  intrusted  Norton  ;  nor  does  it  make  any  difference  that 
it  is  the  recommendation  of  the  husband  any  more  than  of  any  other 
person. 

The  second  consideration  is  (as  it  appears  clearly  that  Norton 
was  employed  for  defendant  Mary),  whether  there  is  sufficient  evi- 
dence of  notice  to  him? 

The  testimony  of  one  loitness  cannot  x)revail  against  a  clear  denial 
in  the  answer  (East  India  Company  v.  Donald,  9  Ves.  275) ;  hut  where 
the  answer  is  not  a  positive  denial  of  the  same  fact,  it  is  different 
(Hughes  V.  Garner,  2  Y.  &  C.  Exch.  Ca.  328).  But  the  Court  has 
made  a  decree  on  the  testimony  of  one  ivitness,  uncontradicted  by  the 
answer. — An  objection  has  been  taken  by  defendant  Mary's  eoun- 
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sel,  that,  as  notice  hath  been  denied  by  her  answer,  if  it  be  sworn 
to  by  one  witness  only,  that  being  but  oath  against  oath,  cannot 
prevail  to  establish  the  fact. 

The  general  rule,  to  be  sure,  is  so,  but  if  admits  of  this  distinc- 
tion :— where  the  denial  of  a  defendant  is  clear,  it  has  been  adhered 
to  ;  but  where  the  answer  is  not  a  positive  denial  of  the  same  fact, 
but  only  as  to  part,  as  in  the  present  case,  as  to  the  notice  to  herself 
only,  it  makes  a  difference. 

And  there  are  many  cases  where  the  Court,  upon  the  testimony 
of  one  witness,  whose  credit  is  unimpeached,  and  what  he  swears  is 
uncontradicted  by  the  answer,  have  decreed  upon  this  single  evi- 
dence. 

The  defendant  Mary  denies  notice  to  herself  ;  but  whether  there 
was  notice  to  another  person,  her  agent,  she  passes  by  without  giv- 
ing any  answer. 

This  is  a  denial,  indeed,  as  to  herself,  but  it  is  at  the  same  time 
what  is  called  at  law  a  negative  pregnant,  that  there  was  notice  to 
her  agent. 

As  to  the  evidence  of  notice  to  Norton,  it  is  extremely 
*  strong;  for  he  swears  that  he  had  notice  of  the  first  arti-  [  *  31  ] 
cles  sometime  before  the  second  marrige,  and  that  he  had 
then  a  cojjy  thereof  from  the  defendant  Edward  Le  Neve,  in  order  to 
take  counseVs  opmion  thereon,  how  to  secure  against  the  effect  of 
them,  and  to  contrive  in  what  manner  they  might  get  the  better  of  these 
articles  ;  and,  therefore,  as  to  Norton,  there  cannot  be  a  stronger 
notice. 

The  third  and  last  general  question  is,  whether  the  notice  to  Nor- 
ton will  afPect  the  defendant  Mary,  as  a  purchaser,  and  postpone 
her  articles  and  settlement,  notwithstanding  the  Eegister  Act? 

This  depends  on  two  things: — 

1st,  Whether  any  notice  whatsoever  would  be  sufficient  to  take 
from  the  defendant  the  benefit  of  the  Eegister  Act  ? 

2nd,  Whether  personal  notice  to  the  defendant  Mary  is  requisite 
to  postpone  her?— or  whether  notice  to  her  agent  is  sufficient  to  do 
it  likewise  ? 

As  to  the  1st,  it  is  a  question  of  great  extent  and  consequence. 

The  preamble  of  the  statute  of  the  7th  Anne,  c.  20,  is  in  sub- 
stance:—"Whereas,  by  the  difiPerent  and  secret  ways  of  conveying 
lands,  &c.,  such  as  are  ill-disposed  hare  it  in  their  power  to  com- 
mit   frauds,    and    frequently    do     so,     by   means    whereof   several 
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persons  have  been  undone  in  their  purchases  and  mortgages,  hy 
prior  and  secret  conveyances,  and  fraudulent  incumbrances."  Then 
comes  the  enacting  clause: — "That  a  memorial  of  all  deeds  and  con- 
veyances which,  after  the  27th  of  September,  1709,  shall  be  made 
and  executed,  and  of  all  wills  and  devises  in  writing,  whereby  any 
honours,  manors,  lands,  &c.,  in  the  county  of  Middlesex,  may  be 
any  way  afPected  in  law  or  equity,  may  be  registered  in  such  man- 
ner as  is  after  directed;  and  that  every  such  deed  or  conveyance  that 
shall,  at  any  time  after,  &c.,  be  made  and  executed,  shall  be  adjudg- 
ed fraudulent  and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  unless  such  memorial  be 
.[  *  32  ]  registered  as  by  this  Act  is  directed,  *  before  the  registering 
of  the  memorial  of  deed  or  conveyance  under  which  such 
subsequent  purchaser  or  mortgagee  shall  claim,"  &c. 

What  appears,  by  the  preamble,  to  be  the  intention  of  the  Act? 

The  intent  of  the  Registry  Act  is  to  secure  against  prior  secret  con- 
veyances and  fraudulent  incumbrances. — When  a  purchaser  who  reg- 
isters has  no  notice  of  a  prior  unregistered  conveyance,  his  convey- 
ance shall  prevail ;  contra,  if  he  has  notice. — The  Registry  Act  gives 
the  legal  estate  according  to  priority  of  registration,  but  leaves  open 
an  equity  to  a  prior  unregistered  purchaser. — Construction  of  the  Act 
of  Enrolments  (27  Hen.  8). — Plainly,  to  secure  subsequent  pur- 
chasers and  mortgagees  against  prior  secret  conveyances  and  fraudu- 
lent incumbrances. 

Where  a  person  had  no  notice  of  a  prior  conveyance,  there  the 
registering  his  subsequent  conveyance  shall  prevail  against  the 
prior;  but  if  he  had  notice  of  a  prior  conveyance,  then  that  was 
not  a  secret  conveyance  by  which  he  could  be  prejudiced. 

The  enacting  clause  says  that  every  such  deed  shall  be  void  against 
any  subsequent  purchaser  or  mortgagee,  unless  the  memorial  thereof 
be  registered,  &c. ;  that  is,  it  gives  him  the  legal  estate,  but  it  does 
not  say  that  such  subsequent  purchaser  is  not  left  open  to  any 
equity  which  a  prior  purchaser  or  incumbrancer  may  have;  for  he 
can  be  in  no  danger  when  he  knows  of  another  incambrance,  be- 
cause he  might  then  have  stopped  his  hand  from  proceeding. 

This  case  has  been  very  properly  compared  to  cases  on  the  27 
Hen.  8,  c.  16,  for  enrolment  of  bargains  and  sales. 

That  Act  is  formed  pretty  much  in  the  same  manner  with  this. 

The  words  of  the  enacting  clause: — "That  from,  &c.,  no  manors 
lands,  tenements,  &c.,  shall  pass,  alter,  or  change  from  one  to 
114 


I 


LE  NEVE  V.  LE  NEVE.  *  33 

another,  whereby  any  estate  of  inheritance  or  freehold  shall  be 
made,  or  take  effect  in  any  person  or  persons,  or  any  use  thereof  to 
be  made  thereof,  by  reason  only  of  any  bargain  and  sale  thereof, 
except  the  same  bargain  and  sale  be  by  writing,  indented,  sealed] 
and  inrolled  in  one  of  the  King's  Courts  of  Records  at  Westmin- 
ster, or  else  within  the  same  county,  &c.,  where  the  same  manors, 
&c,  so  bargained  and  sold  do  lie,  &c. ;  and  the  same  inrolment  to' 
be  had  and  made  within  six  months  next  after  the  date  of  the  same 
writings,  indented,  &c.,  nor  any  use  shall  pass  thereof  from  one  to 
another." 

*  What  is  the  meaning  of  this  ?  f  *  33  1 

Before  the  making  of  the  Act,  any  paper  writing  passed 
the  use  from  the  bargainer  to  the  bargainee,  whereby  great  mischief 
arose;  for,  it  entangled   the  purchasers,  affected  and   injured  the 
Crown,  and  was  contrary  to  the  rule  of  law,  which  required  noto- 
riety in  purchases  by  feoffment  and  livery,  &c. 

//  a  subsequent  bargainee  is  affected  with  notice  of  a  prior,  he  is 
as  much  affected  as  if  the  prior  purchase  had  been  by  feoffment, 
(&c.— But  what  has  been  the  construction  of  this  statute  ever  since? 
\Vhy,  if  a  subsequent  bargainee  has  notice  of  a  prior,  he  is  equally 
affected  with  that  notice  as  if  the  prior  purchase  had  been  a  con- 
veyance by  feoffment  and  livery,  &c. 

Operution  of  the  Registry  Act  and  the  Act  of  Enrolment  the 
same.— The  operation  of  both  Acts  of   Parliament   and  the   con- 
struction of  them  is  the  same;  and  it  would  be  a  most  mischievous 
thing  if  a  person,  taking  that  advantage  of  the  legal  form  ap- 
pointed by  an  Act  of  Parliament,  might  under  that  protect  himself 
against  a  person  who  had  a  prior  equity,  of  which  he  had  notice. 
The  cases  put  by  the  Attorney-General  are  very  material:— 
"Suppose,"  said  he,  "the  defendant  Mary  had,  by  lettei  of  attor- 
ney, empowered  Norton  to  transact  the  affair  with  her  husband,  and 
he  by  means  of  this  agency  comes  to  the  knowledge  of  the  prior 
articles  and  settlement,  would  not  this  affect  the  principal  ?     Or  sup- 
•pose  a  purchaser  of  lands  in  a  register  county  orders  his  attorney  to 
register  it,  and  he  neglects  to  do  it,  and  then  buys  the  estate  himself, 
and  registers  his  own  conyeyance,  shall  this  be  allowed  to  prevail  ?  "' 
It  certainly  shall  not;  for  such  a  purchaser  is  out  of  the  conse- 
quences which    the    Register  Act  guards    against,  of    imposition 
from  a  prior  secret  conyeyance,  as  he  had  personal  knowledge  of 
the  first 
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There  have  been  three  cases  on  the  Kegiste.    '-^ct. 

1st,  Lx)rd  Fwhes  v.  Denniston,  4  Bro.  P.  C.  189,  Toml.  ed. 

2nd,  Blades  v.  Blades,  1  Eq.  Ca.  Abr.  358,  pi.  12. 

3rd,     Cheval  v.  Nichols,  lOth  December,  1725,  in  the  Exchequer, 
1  Stra.  664. 
[  *  34  ]        *  The  first  (b)  arose  originally  in  Ireland,  where  there  is  a 
general  Register  Act,  and  heard  on  appeal  to  the  House  of 
Xiords,  in  England,  22nd  and  23rd  February,  1772. 

The  Earl  of  Granard,  father  of  Lord  Forbes,  was  seised  of  a  large 
estate  of  which  he  was  tenant  for  life,  with  remainder  to  his  first 
and  every  other  son  in  tail,  and  had  a  power  of  leasing  for  lives  at 
the  best  rent. 

The  Register  Act  in  Ireland  passed  the  6th  Anne,  c.  2,  Ir. ;  Lord 
Granard  granted  a  lease  for  three  lives  at  the  rent  of  SOl.  a  year, 
which  was  not  registered. 

His  Lordship  being  greatly  in  debt,  came  to  an  agreement  with 
Lord  Forbes,  his  eldest  son,  by  the  agency  of  Mr.  Steward,  to  take 
upon  him  the  payment  of  certain  debts  of  his  father,  and  so  secure 
a  jointure  to  his  mother-in-law,  and  an  annuity  to  his  father. 

The  estate  was  conveyed  to  Mr.  Justice  Doyne  and  Mr.  Justice 
Nutt,  as  trustees,  during  the  life  of  the  father. 

Mr.  Steward  had  notice  of  this  lease  during  the  treaty  between 
Lord  Granard  and  Lord  Forbes. 

The  conveyance  to  the  trustees  being  registered,  they  brought  an 
ejectment  against  the  lessee  of  the  leasehold  estate :  and  it  was  heard 
before  Lord  Middleton,  Lord  Chancellor  of  Ireland,  in  February, 
1721,  who  then  made  a  declaration  rather  than  a  decree,  that  the 
conveyance  was  void  as  against  the  lessee.  It  came  on  again 
before  him  the  17th  of  February,  1721,  and  he  then  determined, 
there  was  full  notice  of  the  lease  to  Lord  Forbes,  and  awarded 
a  perpetual  injunction  from  time  to  time. 

The  judgment  of  the  House  of  Lords  was,  That  the  said  decree  be 
reversed,  and  that  ail  proceedings  at  law  of  the  appellants  against  the 
respondent  should,  during  the  Life  of  Lord  Granard,  be  stayed,  on 
lessee's  paying  the  rents,  performing  the  covenants,  &c. ;  but  that 
after  the  death  of  Lord  Granard,  Lord  Forbes,  might  be  at  liberty 
to  try  the  tenant's  right  to  the  lease. 

The  decree  was  reversed,  not  because  Lord  Middleton  had  pro- 
ceeded on  a  wrong  principle,  but  had  drawn  a  wrong  inference 
(6)  Lord  Forbes  v.  Denniston. 
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from  it;  for  Lord  Forbes  did  not  insist  *  merely  on  the  [  *  85  ] 
register,  buttbiat  the  lease  was  made  contrary  to  the  power; 
and  therefore  the  Lord  Chancellor  of  Ireland  was  mistaken,  and 
wrong  in  decreeing  the  lease  to  be  good  in  every  respect:  and  the 
House  of  Lords  set  the  decree  right  only  as  to  this  particular  part, 
that,  after  the  death  of  Lord  Granard,  the  estate  determined;  and 
therefore  left  it  open  to  Lord  Foi'bes  to  dispute  whether  it  was  a 
lease  pursuant  to  the  power,  but  gave  no  relief  as  to  the  Register 
Act. 

The  case  of  Blades  v.  Blades  (c)  came  before  Lord  Chancellor 
King,  2nd  May,  1727. 

William  Blades,  in  1716,  devised  certain  lands  to  his  wife  for  her 
life,  and  after  her  death  to  his  nine  children.  The  wife  enters,  but 
does  not  register  the  will.  The  heir-at-law  mortgages  the  estate, 
and  has  it  registered,  and,  upon  a  bill  brought  against  him,  denies 
notice  of  the  will.  But  it  was  proved  in  evidence  that  he  had  notice: 
and  the  Court  said,  that,  having  notice  of  the  first  purchase  (though 
it  was  not  registered),  bound  him;  and  that  getting  his  own  pur- 
chase first  registered  was  a  fraud;  the  design  of  those  Acts  being 
only  to  give  parties  notice  who  might  otherwise  without  such  regis- 
try be  in  danger  of  being  imposed  on  by  a  prior  purchase  or  mort- 
gage, which  they  are  in  no  danger  of  when  they  have  any  notice 
thereof  in  any  manner,  though  not  by  the  registry ;  and  that  they 
would  never  suffer  any  Act  of  Parliament  made  to  prevent  fraud  to 
be  a  protection  to  fraud;  and  therefore  decreed  for  plaintiff,  looking 
upon  the  transaction  between  the  heir-at-law  and  mortgagee  to  be  col- 
lusive. 

I  mention  this,  not  only  as  a  material  authority,  but  as  determined 
by  Lord  King,  who,  we  all  know,  was  as  willing  to  adhere  to  the 
common  law  as  any  judge  that  ever  sat  here. 

The  other  case,  of  Cheval  v.  Nichols  (d),  was  in  the  Court  of  Ex- 
chequer, the  10th  of  December,  1725,  before  Lord  Chief  Baron  Gil- 
bert, and  is  a  clear  authority  for  giving  relief  against  the  Register 
Act  upon  an  equity  of  notice.  But  then  there  were  charges 
of  fraudulent  *  circumstances  besides,  and  therefore  not  so  [  *  36  ] 
similar  to  the  present. 

Consider,  therefore,  what  is  the  ground  of  all  this,  and  particularly 
of  those  cases  which  went  on  the  foundation  of  notice  to  the  agent. 

(c)  1  Eq.  Ca.  Ab.  358,  pi.  12. 

(d)  1  Stra.  664. 
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The  ground  of  it  is  plainly  this:  That  the  taking  of  a  legal  estate 
after  notice  of  a  prior  right,  makes  a  person  a  mala  fide  purchaser; 
and  not,  that  he  is  not  a  purchaser  for  a  valuable  consideration  in 
every  other  respect.  This  is  a  species  of  fraud  and  dolus  malus  it- 
self: for  he  tnew  the  first  purchaser  had  the  clear  right  of  the  es- 
tate, and  after  knowing  that,  he  takes  away  the  right  of  another  per- 
son by  getting  the  legal  estate. 

Roman  laic  of  ^^dolus  malus." — And  this  exactly  agrees  with  the 
definition  of  the  civil  law  of  dolus  malus,  Dig.-  Lib.  4,  tit.  3,  §  2. : 
*^Dolum  malum  Servius  quidem  ita  definit,  machinationem  qiiandam 
alterius  decipiendi  causd,  cum  aliud  simulatur,  et  aliud  agitur, 
Labeo  autem,  posse  et  sine  simulatione  id  ugi  ut  quis  circumveniatur  : 
posse  et  sine  dolo  malo  aliud  agi,  aliud  simulari :  sicuti  faciunt,  qui 
per  ejusmodi  dissimulationem  deserviant  et  tueriturvel  sua  vel  aliena. 
Jtaque  ipse  sic  definiit  dolum  malum  esse  omnem  calliditatem  falla- 
ciam  machinationem  ad  circumveniendum,  fallendum,  decipiendum 
alteram  adhibitam.     Labeonis  definitio  vera  est." 

Now,  if  a  person  does  not  stop  his  hand,  but  gets  the  legal  estate 
•when  he  knew  the  right  was  in  another,  machinatur  ad  circumvenien- 
dum. It  is  a  maxim,  too,  in  our  law,  that  fraus  et  dolus  neminipat- 
rocinari  debent.     Vide  Co.,  3  Kep.  78,  7  Rep.  38. 

Fraud  or  mala  fides  is  the  ground  which  governs  in  cases  of  notice. 
— Fraud,  or  mala  fides,  therefore,  is  the  true  ground  on  which  the 
Court  is  governed  in  the  cases  of  notice;  and  it  is  a  consequence  of 
the  decision  of  the  former  question  that  notice  to  the  agent  is  suf- 
ficient; for  if  the  ground  is  the  fraud,  or  mala  fides,  of  the  party, 
then  it  is  all  one  whether  by  the  party  himself  or  his  agent:  still  it 
is  a  machinatio  ad  circumveniendum,  and  the  putting  a  copy  of  the 
first  articles  and  settlement  into  Norton^s  hands,  to  take  the  opinion 
of  counsel  in  what  manner  they  could  be  set  aside,  is  a  contrivance 

to  circumvent. 
[  *  37  ]       *It  has  been  said,  if  this  woman  has  been  imposed  on  by 
her  husband,  she,  instead  of  cheating,  has  been  cheated. 

Of  two  innocent  parties,  the  person  employing  the  party  commit- 
ting a  fraud,  and  not  the  person  who  is  a  mere  stranger  to  him, 
should  suffer.— But,  tben,  who  ought  tosufPer? — the  person  intrust- 
ing an  agent,  or  a  stranger  who  did  not  employ  him?  He,  cer- 
tainly, who  trusts  most  ought  to  sufPer  most. 

Mrs.  Hatt,  the  third  mortgagee  in  the  case  in  2  Vern.  574,  men- 
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tioned  before,  was  imposed  upon;  and  so  was  Moore,  in  the  other 
case  reported  there  (e),  clearly  imposed  on:  and  yet,  if  this  was  to 
be  any  excuse,  it  would  make  all  the  cases  of  notice  very  precarious ; 
for  it  seldom  happens  but  the  agent  has  imposed  on  his  principal; 
and  notwithstanding  that,  the  person  trusting  ought  to  suffer  for 
his  ill-placed  confidence. 

Notice  to  a7i  agent  is  notice  to  the  principal. — Therefore,  in  both 
respects,  as  agent  and  trustee,  notice  to  Joseph  Norton  is  notice  to 
defendant  Mary  likewise.  And  as  to  the  Registry  Act,  here  is  suf- 
ficient equity  in  the  plaintiff  to  postpone  the  second  articles  and 
settlement,  notwithstanding  those  only  have  been  registered.  And 
decreed  accordingly. 


No  equitable  doctrine  is  better  established  than  that  so  clearly 
and  forcibly  laid  down  by  Lord  Hardivicke  in  the  principal  case, 
viz. :  that  the  person  who  purchases  an  estate  {although  for  valuable 
consideration)  after  notice  of  a  prior  equitable  right,  makes  himself 
a  mala  fide  purchaser,  and  luill  not  be  enabled,  by  getting  in  the  le- 
gal estate,  to  defeat  such  prior  equitable  interest,  but  will  be  held  a 
trustee  for  the  benefit  of  the  person  whose  right  he  sought  to  de- 
feat. [The  pleadings  and  evidence  in  reference  to  notice  must  be 
clear  and  definite:  Nantz  v.  McPherson,  7  T.  B.  Mon,  597;  Hal- 
stead  V.  Bank,  4  J.  J.  Marsh,  554;  Dillard  v.  Crocker,  1  Spear's 
Eq.  20;  Alexander  v.  Pendleton,  8  Cranch,  462.]  "If,"  says  his 
Lordship,  "a  person  does  not  stop  his  hand,  but  gets  the  legal 
estate,  when  he  knew  the  right  in  equity  was  in  another,  machin- 
atur  ad  circumveniendum ;  and  it  is  a  maxim  in  our  law,  that /raits 
et  dolus  nemini  patrocinari  debent.  Fraud  or  mala  fides,  there- 
fore, is  the  true  ground  oa  which  the  Court  is  governed  in  cases  of 
notice."  Northern  Counties  of  England  Fire  Insurance  Co.  v. 
Whipp,  26  Ch.  D.  487. 

It  may  be  laid  down  as  a  general  rule,  that  a  purchaser,  with 
notice  of  a  right  in  another,  is  in  equity  liable,  to  the  same  extent, 
and  in  the  same  manner,  as  the  person  from  whom  he  made  the  pur-- 
chase.     For  instance,  if  a  person  contracts  to  sell  an  estate,  or  to 
grant  leases  thereof,  a  purchaser,  with  notice  of  such  contracts,  is 
liable  to  the  same  equity,  stands  in  the  same  place,  and  is 
bound  to  do  that  which  *the  vendor,  whom  he  represents,  [  *  38  ] 
would  be  bound  to  do  by  decree.     Thus,  in  an  early  case, 
A.  contracted  with  B.  to  purchase  lands  of  him;   and  afterwards  C, 
on  behalf  of  his  son,  purchased  the  same  lands,  and  took  a  convey- 
ance from  B.  to  his  (C.'s)  son  in  fee.    On  a  bill  by  A.  to  be  relieved 

(e)  Jennings  v.  Moore,  2  Vern.  609. 
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against  this  conveyance,  the  son  pleaded  himself  to  be  a  purchaser 
bona  fide,  without  any  notice  of  B.'s  contract  with  the  plaintiff, 
and  without  any  trust  for  his  father.  But,  it  appearing  that  C, 
the  father,  had  notice  of  the  plaintiff's  contract  before  he  purchased 
for  his  son,  the  Court  decreed  in  favour  of  the  plaintifP:  Merryw. 
Abney,  1  Ch.  Ca.  38.  See  also  Ferrars  v.  Cherry,  2  Vern.  384; 
Jackson'' s  case,  Lane,  60;  Earl  Brooke  v.  Bulkeley,  2  Ves.  498; 
Daniels  v.  Davison,  16  Ves.  249;  Crofton  v.  Ormshy,  2  S.  &  L. 
583;  Kennedy  v.  Daly,  1  S.  &  L.  355;  Field  v.  Boland,  1  D.  & 
"Walsh,  37;  Potter  \.  Sanders,  6  Hare,  1. 

Upon  the  same  principle,  an  estate  in  the  hands  of  a  subsequent 
purchaser,  or  mortgagee,  with  notice  of  a  prior  defective  mortgage 
will  be  bound  by  it.  Thus,  in  a  case  where  a  person  lent  money  on 
a  surrender  of  copyholds  which  became  void  for  want  of  present- 
ment, and  afterwards  another  person  purchased  the  same  lands 
from  the  mortgagor,  with  notice  of  the  prior  surrender,  and  took  a 
surrender  and  was  admitted,  the  Court  decreed  the  subsequent  pur- 
chaser either  to  pay  the  mortgagee  his  money,  or  to  surrender  to 
him  the  legal  estate;  Jennings  v.  Moore,  2  Vern.  609;  *S.  C,  2  Bro. 
P.  C.  278;  Toml.  ed. 

So  also,  a  purchaser  or  mortgagee  of  the  legal  estate,  with  no- 
tice of  an  equitable  mortgage  by  deposit  of  title  deeds,  will  be  held 
a  trustee  for  the  eqiiitable  mortgagee  to  the  amount  of  his  charge: 
Birch  V.  Ellames,  2  Anst.  427. 

A  purchaser  also  having  notice  of  an  equitable  lien  for  unpaid 
purchase-money  will  be  bound  by  it:  Mackreth\.  Syminons,  15  Ves. 
349;  ante,  vol.  i.  p.  387;   Grant  v.  Mills,  2  V.  &  B.  306. 

And  a  purchaser  with  notice  of  a  trust  will  be  bound  in  the  same 
manner  as  the  person  from  whom  he  purchased:  Dunbar  v.  Treden 
nick,  2  Ball  &  B.  319;  Pawlett  v.  Attorney -General,  Hard.  465; 
Burgess  v.  Wheate,  1  Eden,  195;  Boveyx.  Smith,  1  Vern,  149;  Man- 
sell  V.  Mansell,  2  P.  Wms.  681;  Phayre  v.  Peree,  3  Dow,  129; 
Adair  v.  Shaiv,  1  S.  &  L.  262;  Wigg  v.  Wigg,  1  Atk.  382;  Mead  v. 
Lord  Orrery,  3  Atk.  238;  Mackreth  v.  Syrmnons,  15  Ves.  350;  Saun- 
ders V.  Deheiv,  2  Vern.  271,  and  see  ante  p.  17. 

Although  at  law,  a  second  conveyance  of  property  in  a  register 
county,  even  with  notice  of  the  first,  if   first  registered  would  gain 
priority  (Doe  v.  Allsop,  5  B.  &  Aid.    142),  nevertheless,  in 
[  *  39  ]  equity,  ^registration  is   no  protection  against  an  unregis- 
tered  assurance,  of  which  the  party  claiming  under  the 
registered  instrument    had  notice  prior  to  the   completion  of  his 
purchase  or    security:   Cheval  v.    Nichols,   1  Stra.   664;  Blades  v. 
Blades,  1  Eq.  Ca.  Ab.  358;  Sheldon  v.    Cox,  Arab.    624.     [In  the 
United    States  the   rule  is  the  same    as    in  England,  that    actual 
knowledge  of   a  prior  unrecorded  deed  will  operate  to  postpone  the 
subsequent  purchaser:     Nice's  Appeal,  4  P.  F.  Smith,  200;  Hamil- 
ton V.    Nutt,  34  Conn.  501;  Ohio  Ins.  Co.  v.  Ledyard,  8  Ala.  866; 
Gibbes  v.  Cobb,  7  Rich.  Eq.   54;  Jackson  v.  Leek,  19  Wend.   339; 
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Ownes  V.  Miller,  29  Md.   144;  Vanmeter  v.  McFacldin,  8  B.  Mon. 
442;  Porter  v.  Cole,  4  Me.    20;  Pike  v.  Armstead,  1  Dev.  Eq.  110.] 

la  the  principal  case,  a  registered  conveyance  in  a  register  county 
— Middlesex — was  postponed  to  an  unregistered  conveyance,  of 
which  the  purchaser  had  notice.  The  decisions  on  this  subject,  ac- 
cordino"  to  a  very  eminent  judge,  seem  to  have  carried  the  doctrine 
of  equity  with  respect  to  notice  to  a  great  length,  and  even  to  have 
infringed  upon  the  policy  of  the  Registration  Acts.  (As  to  Middle- 
sex, 7  Anne,  c.  20;  Yorkshire,  West  Riding,  2  &  3  Anne,  c.  4.  West 
Riding,  6  Anne,  c.  20,  and  5  Anne,  c.  18,  Ruffhead;  East-Riding 
and  Kingston- on-Hull,  6  Anne,  c.  62  (c.  35  in  Ruffhead);  North- 
Riding,  8  Geo.  II.,  c.  6.)  "It  has,"  says  Sir  William  Grant,  M.R., 
"  been  much  doubted  whether  Courts  ought  ever  to  have  suffered 
the  question  of  notice  to  be  agitated  as  against  a  party  who  has 
duly  registered  his  conveyance;  but  they  have  said,  'We  cannot  per- 
mit fraud  to  prevail;  and  it  shall  only  be  in  cases  where  the  notice 
is  so  clearly  proved  as  to  make  it  fraudulent  in  the  purchaser  to 
take  and  register  a  conveyance  in  prejudice  to  the  known  title  of 
another,  that  we  will  suffer  the  registered  deed  to  be  affected.'  " 
Wyatt  V.  Barwell,  19  Ves.  439;  and  see  Chadivick  v.  Turner,  34 
Beav.  634;  1  L.  R.  Ch.  App.  310;  Neve  v.  Pennell,  2  Hem.  &  Mill. 
170;  Rolland  v.  Hart,  6  L.  R.  Ch.  App.  678;  Majoribanks  v.  Hov- 
enden,  Dru.  Cb.  Rep.  t.  Sug.  11,  22.  However,  Le  Neve  v.  Le  Neve 
has  been  always  considered  a  binding  authority.  See  Co.  Litt.  290 
b.,  n.  13;  Ford  v.  White,  16  Beav.  120,  123,  124;  Benham  v.  Keane, 
IJ.  &  H.  685,  701,  3  De  G.  F.  &  Jo.  318. 

And  upon  the  same  principle  it  has  been  held  that  an  annuity 
deed  not  registered  under  18  &  19  Vict.  c.  15  s.  12,  has  equitable 
priority  over  any  purchaser  or  mortgagee  from  the  grantor  having 
notice  of  the  annuity.  Greaves  v.  Tofield  (14  Ch.  D.  563,  575),  and 
also  over  his  trustee  in  bankruptcy:  lb. 

But  the  Courts,  upon  the  principle  laid  down  by  Grant,  M.  R., 
in  Wyatt  v.  Barwell,  19  Ves.  432,  have  held  that  there  must  be 
actual  notice  clearly  proved  implying  fraud  in  the  person  register- 
ing the  second  conveyance,  to  deprive  him  of  priority  thereby  gained 
over  the  first  conveyance,  and  that  mere  suspicion  of  fraud  (Hine 
V.  Dodd,  2  Atk.  275);  a  mere  assertion  by  a  third  person  that  some 
other  person  has  a  title,  (Jolland  v.  Stainbridge,  3  Ves.  478);  or 
mere  constructive  notice,  which  in  other  cases  may  arise 
*from  not  inquiring  after  or  getting  in  title  deeds  {Chad-  [  *  40] 
nnckw.  Turner,  1  L.  R.  Ch.  App.  310;  Russell\.  Cashell,!  L.  R. 
Ho.  Lo.  145,  cited;  Agra  Bank  (Limited)  v.  Barry,  6  I.  Rep.  Eq. 
128,  7  L.  R.  Ho.  Lo.  135;  Reilly  v.  Garnett,  7  I.  R.  Eq.  1;  over- 
ruling Wormald  v.  Maitland,  35  L.  J.  Ch.  69,  13  W.  R.  (V.-C.  S.) 
832;  Re  Allen's  Estates,  1  I.  R.  Eq.  455;  see  post,  p.  41),  will  not 
have  the  same  effect  as  actual  notice  to  the  party  himself  or  to  his 
solicitor  or  agent  as  in  the  principal  case  (see  ante,  p.  31)  against  a 
registered  deed.     Sheldon  v.  Cox,  Amb.  624;  Nixon  v.  Hamilton,  2 
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Dr.  &  Wal.  364;  Lenehan  v.  McCabe,  2  Ir.  Eq.  Rep.  342;  RafcUffe 
V.  Barnard,  6  L.  R.  Ch.  App.  652. 

Where  a  person  has  taken  a  conveyance  for  valuable  consideration 
without  notice  of  a  prior  unregistered  deed,  he  may,  upon  acquiring 
subsequent  notice,  gain  priority  by  registering  his  conveyance  lirst. 
Elsey  V.  Lutyens,  8  Hare,  159. 

So  likewise  a  subsequent  incumbrancer  who,  at  the  time  of  taking 
his  security,  has  no  notice  of  the  prior  incumbrance,  may  by  prop- 
erly registering  his  security,  though  after  notice,  obtain  priority 
over  the  prior  incumbrancer,  if  the  security  of  the  latter  be  defec- 
tively registered:  Essex  v.  Baugh,  1  Y.  &  C.  C.  C.  620. 

A.nd  a  mere  agreement  for  a  mortgage  or  equitable  mortgage 
which  it  has  been  decided  requires  registration  (Neve  v.  Pennell,  2 
H.  &  M.  170),  entered  into  or  made  without  notice  of  a  prior  equi- 
table mortgage,  will,  if  registered  before  it,  gain  priority.  See  In 
re  Wight's  Mortgage  Tmist,  16  L.  R.  Eq.  41 ;  Moore  v.  Culverhouse, 
27  Beav.  689;  overruling  Wright  v.  Stanfield,  27  Beav.  8;  and  see 
Credland  v.  Potter,  18  L.  R.  Eq.  351,  10  L.  R.  Ch.  App.  8;  under 
the  Yorkshire  Registry  Act,  2  &  3  Anne,  c.  4. 

Under  the  English  Acts  before  referred  to,  registration  is  not  of 
itself  notice,  so  that  a  prior  equitable  incumbrance  will  not,  although 
registered,  affect  a  subsequent  purchaser  without  notice  who  has 
obtained  the  legal  estate,  and  will  therefore  be  entitled  to  priority: 
Morecock  v.  Dickens,  Amb.  678;  Re  Russell  Road  Purchase  Monies, 
12  L.  R.  Eq.  78,  86;  Kettleivell  v.  Watson,  26  Ch.  D.  501,  reversing 
S.  C.  21  Ch.  D.  685.  The  local  Registry  Acts  were  intended  to  ap- 
ply only  to  dealings  at  law  or  in  equity  with  the  land  itself.  Ac- 
cordingly an  incumbrancer  upon  a  share  of  the  proceeds  of  real 
estate  in  Middlesex  devised  on  trust  for  sale  obtains  no  priority 
over  other  encumbrancers  on  such  share,  by  registering  his  mort- 
gage deed,  and  the  priorities  of  such  incumbrancers  rank  according 
to  the  dates,  &c.  of  their  respective  notices  to  the  trustees:  Arden 
V.  Arden,  29  Ch.  D.  702. 

There  is,  however,  a  material  difference  between  the  Register  Act 
of  Ireland  and  the  Register  Acts  of  England.  By  the  Irish  Regis- 
tration Act,  6  Anne,  c.  2,  Ir.,  an  absolute  priority  is  expressly  given 
to  the  instruments  first  registered,  so  that  a  subsequent  purchaser 
for  value  having  the  legal  estate,  although  he  has  not  notice  of  an 
equitable  estate  previously  registered,  will  be  bound  by,  and  com- 
pelled to  give  effect  to  it,  under  the  words  of  the  Act,  and 
[*41]  not  upon  the  ground  *  of  implied  notice  from  registration, 
as  registration  of  itself  is  no  more  notice  under  the  Irish 
than  under  any  English  Act.  See  Bushell  v.  Biishell,  1  S.  &  L.  98; 
Latouche  v.  Lord  Dunsany,  Id.  159,  160;  Drew  v.  Lord  Norbiiry,  9 
Ir.  Eq.  Rep.  171;  3  J.  &  L.  267:  Thompson  v.  Simpson,  1  Dru.  & 
War.  459;  Mill  v.  Hill,  15  Ir.  Eq.  Rep.  107;  3  H.  L.  Cas.  828; 
Hunter  v.  Kennedy,  1  Ir.  Ch.  Rep.  148;  Corbett  v.  De  Cantillon,  5 
Ir.  Ch.  Rep.  126;  Re  Driscoll,  1  I.  R.  Eq.  285. 
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But  notwithstanding  the  apparent  stringency  of  the  Irish  Act,  if 
a  person  in  Ireland  registers  a  deed,  and  if  at  the  time  he  so  regis- 
ters the  deed  either  he  himself,  or  his  agent,  whose  knowledge  is  the 
knowledge  of  his  principal,  has  notice  of  an  earlier  deed,  which 
though  executed  is  not  registered,  the  registration  which  he  actually 
efPects  will  not  give  him  priority  over  that  earlier  deed.  Per  Lord 
Cairns,  C,  in  Agra  Bank  Limited  v.  Ban^y,  7  L.  R.  Ho.  Lo.  148. 
See  also  Loi^d  Forbes  v.  Denniston,  4  Bro.  P.  C.  189,  Toml.  ed. 

But  as  in  the  case  of  the  English  Registration  Acts,  mere  con- 
structive notice  will  not  have  the  same  efPect  as  actual  notice  against 
a  registered  deed.  See  Agra  Bank  Limited  v.  Barry,  6  Ir.  Rep.  Eq. 
128,  7  L.  R.  Ho.  Lo.  136;  In  re  M' Kinney,  6  L  R.  Eq.445;  Coates 
V.  Kenna,  6  I.  R.  Eq.  401;  Bushell  v.  Bushell,  1  S.  &  L.  103. 

[If  a  deed  is  recorded  in  ttie  wrong  state  or  county  the  record  will 
not  operate  as  notice:  Crosby  v.  Huston,  1  Texas,  203;  Lewis  v. 
Baird,  3  McLean,  56;  Astor  v.  Wells,  4  Wheat  on,  446.  The  record 
is  notice  only  to  those  who  claim  title  under  the  same  grantor:  Til- 
ton  V.  Hunter,  24  Me.  29;  Crockett  v.  Maquire,  10  Mo.  34;  Woods 
V.  Farmere,  7  W^atts,  382;  Liby  v.  Wolf,  10  Ohio,  83;  Bates  v.  Nor- 
cross,  14  Pick.  224;  George  v.  Wood,  9  Allen,  80.] 

Under  the  English  Registration  Acts  a  first  mortgagee  who  has 
registered  his  mortgage,  may  tack  a  subsequeat  advance  if  he  has 
no  actual  notice  of  an  intermediate  equitable  incumbrance.  See 
Bedford  v.  Bacchus,  2  Eq.  Ca.  Ab.  615;  Amb.  680,  cited.  There  a 
first  mortgagee  of  lands  in  Middlesex  having  registered  his  mort- 
gage, lent  a  further  sum,  without  actual  notice  of  a  second  mortgage, 
which  had  been  registered.  It  was  held  by  Lord  King,  C,  that  the 
first  mortgagee  ought  not  to  be  affected  by  constructive  notice  of  the 
second  mortgage,  and  that  the  rule  of  equity  took  place,  and  the  first 
mortgagee  was  entitled  to  be  paid  his  whole  money  before  the  second 
mortgage.  See  also  Wrightson  v.  Hudson,  2  Eq.  Ca.  Ap.  609;  In  re 
Russell  Road  Purchase  Moneys,  12  L.  R.  Eq.  78,  83. 

Under  the  Irish  Act,  however,  the  doctrine  of  tacking  has  no  ap- 
plication as  under  the  English  Acts,  since  absolute  priority  is  given 
to  the  mesne  incumbrancer  who  registers  over  a  subsequent  advance 
by  a  first  registered  mortgagee  without  notice:  Bushell y.  Bushell,  1 
S.  &  L.  90;  Latouche  v.  Dunsany,  lb.  137.  And  see  Carlisle  v. 
Whaley,  2  L.  R.  Ho.  Lo.  391. 

The  operation  of  the  English  Local  Registry  Acts  has  been  par- 
tially limited  by  the  Land  Transfer  Act,  1875  (38  &  39  Vict. 
c.  87)  which  enacts  that  any  land  situate  within  the  juris- 
diction of  *  any  of  the  English  local  registries  (Middlesex  [  *  42  ] 
and  Yorkshire)  shall  if  registered  under  that  Act,  from  and 
after  the  date  of  the  registration  thereof,  be  exempt  from  such  juris- 
diction, and  no  document  relating  to  any  such  registered  land  exe- 
cuted, and  no  testamentary  instrument  relating  to  any  such  regis 
tered  land  coming  into  operation  subsequently  to  such  date  as  last 
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aforesaid,  shall  be  required  to  be  registered  in  any  of  the  said  local 

registries.     Sect.  127.  ^  /      or.x      n  x-        4-     4-1. 

The  Recristration  Acts  before  mentioned  (p.  39)  relating  to  the 
three  Yorkshire  Ridings  have  been  repealed  by  the  Yorkshire  Regis- 
tries  Act,  1884  (47  &  48  Vict.  c.  54),  which  gives  to  assurances  and 
wills  priority  according  to  the  date  of  registration,  which  will  not  be 
lost  by  reason  of  actual  or  constructive  notice,  except  in  cases  of  ac- 
tual fraud.  See  Sect.  14,  Whereby  it  is  enacted  that  "subject  to  the 
provisions  of  this  Act,  all  assurances  entitled  to  be  registered  under 
this  Act  shall  have  priority  according  to  the  date  of  registration 
thereof,  and  not  according  to  the  date  of  such  assurances,  or  of  the 
execution  thereof,  and  every  will  registered  under  this  Act  shall  have 
priority  according  to  the  date  of  the  death  of  the  testator,  if  the  date 
of  registration  thereof  be  within,  or  under  this  Act  to  be  deemed 
within,  a  period  of  sis  months  after  the  death  of  the  testator,  or  ac- 
cording to  the  date  of  registration  thereof,  if  such  registration  be 
not  within,  or  under  this  Act  to  be  deemed  to  be  within,  such  period 
of  six  months:  Provided  that  nothing  in  this  Act  shall  interfere  with 
the  priorities  as  between  themselves  of  any  assurances  or  wills,  the 
dates  of  registration  of  which  may  be  identical. 

"All  priorities  given  by  this  Act  shall  have  full  effect  in  all  courts 
except  in  cases  of  actual  fraud,  and  all  persons  claiming  thereunder 
any  legal  or  equitable  interests  shall  be  entitled  to  corr^ponding 
priorities,  and  no  such  person  shall  lose  any  such  priority  merely  in 
consequence  of  his  having  been  affected  iciih  actual  or  constructive 
notice,  except  in  cases  of  actual  fraud;  but  nothing  in  this  section 
contained  shall  operate  to  confer  upon  any  person  claiming  without 
valuable  consideration  under  any  person  any  further  priority  or  pro- 
tection than  would  belong  to  the  person  under  whom  he  claims;  and 
any  disposition  of  land  or  charge  on  land,  which  unregistered  would 
be  fraudulent  and  void,  shall,  notwithstanding  registration,  be  fraud- 
ulent and  void  in  like  manner." 

Registration,  moreover,  is  to  be  actual  notice.     See  Sect.  15,  which 
enacts  that  "  the  registration  of  any  instrument  under  this  Act  shall 
be  deemed  to  constitute  actual  notice  of  such   instrument, 
[  *  43  ]   and  of  the  fact  of  such  registration,  *  to  all  persons  and  for 
all  purposes  whatsoever."     This  act  has  been  partially  re- 
pealed and  amended  by  48  Vict.  c.  4,  and  48  &  49  Vict.  c.  26. 

Tacking,  moreover,  is  not  allowe4  under  Sect.  16.  See  ante,  p.  19. 
It  has  been  long  since  settled,  that  if  a  person  purchases  for  val- 
uable consideration  with  notice,  from  a  person  who  bought  without 
notice,  he  may  shelter  himself  under  the  first  purchaser,  for  other- 
wise, a  bona  fide  purchaser  would  be  unable  to  deal  with  his  pro- 
perty, and  the  sale  of  estates  would  be  very  much  clogged:  Lowther 
V.  Carlton,  2  Atk.  242. 

If,  moreover,  a  person  who  has  notice  sells  to   a  bona   fide  pur- 
chaser for  a  valuable  consideration,  without  notice,  the   latter   may 
protect  his  title.     See  Harrison  v.  Forth,  Prec.  Ch.  51,  the  leading 
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case  npon  both  branches  of  this  doctrine.  There  A.  purchased  an 
estate,  with  notice  of  an  incumbrance,  or  that  it  was  redeemable, 
and  then  sold  toB.,  who  had  no  notice;  who  afterwards  sold  it  to 
C,  who  had  notice;  the  Master  of  the  Rolls  held  that  the  first  no- 
tice to  A.,  the  first  purchaser,  was  thereby  revived,  and  that  C,  the 
last  purchaser,  should  be  liable  to  the  incumbrance  or  redemption 
as  if  it  had  never  been  in  the  hands  of  one  who  had  no  notice;  but 
afterwards,  on  appeal  to  Lord  Keeper  Somers,  it  being  urged,  that, 
in  such  case,  an  innocent  purchaser  without  notice  might  be  forced 
to  keep  his  estate  and  could  not  sell  it,  and  should  be  accountable 
for  all  the  profits  received  ab  initio,  his  Lordship  held,  that  though 
A.  and  C.  had  notice,  yet  if  B.  had  no  notice,  the  plaintiff  could  not 
be  relieved  against  the  defendant  C.  The  doctrine  laid  down  in 
this  case  has  ever  since  been  adhered  to  (see  Brandlyn  v.  Ord,  1 
West  Rep.  512;  S.  C,  1  Atk.  571;  Loivther  v.  Carlton,  2  Atk.  242; 
Fervars  v.  Cherry,  2  Vern.  383;  Merlins  v.  JolUffe,  Amb.  313;  Sweet 
V.  Southcote,  2  Bro.  C.  C.  66;  M' Queen  v.  Farquhar,  11  Ves.  467, 478,) 
without  exception,  even  in  the  case  of  charity.  Att.-Gen.  v.  Wil- 
kins,  17  Beav.  293;  but  see  East  Grinstead  case,  Duke  64,  ed.  1676. 

Since,  however,  as  a  general  rule  persons  taking  equitable  inter- 
ests take  subject  to  all  the  equities  affecting  them,  an  equitable  in- 
cumbrancer on  property,  who  has  distinct  notice  of  a  prior  incum- 
brance, cannot  by  concealing  his  knowledge  from  a  party  claiming 
under  him,  make  his  security  more  extensive,  or  give  a  better  right 
to  his  assignee  than  that  which  he  himself  possesses.  [Any  pur- 
chaser taking  from  one  who  is  relieved  of  any  equities  attaching 
to  an  estate,  likewise  is  free  from  them:  Fletcher  v.  Peck,  6  Cranch, 
87;  Boynton  v.  Rees,  8  Pick.  329;  Church  v.  Ruland,  64  Pa.  St. 
441.]  Thus,  in  Ford  v.  JVliite,  16  Beav.  120,  property  in  Middlesex 
was  mortgaged  to  A.,  and  afterwards  to  B.,  and  subsequently  to  C. 
with  notice  of  B.'s  incumbrance.  C.  registered  his  mortgage  before 
B.,  and  afterwards  assigned  to  D.,  who  had  no  notice  of  B.'s  mort- 
gage. It  was  held  by  Sir  John  Romilly,  M.  R.,  that  as  C.'s 
*  interest  was  equitable,  he  could  not,  by  assigning  it  toD.  [  *  44  ] 
without  notice,  put  him  in  a  better  situation  than  himself, 
and  consequently  that  D.  was  not  entitled  to  priority  over  B. 

Moreover,  if  a  trustee  conveys  to  a  person  who  has  no  notice  of 
the  trust,  and  then  takes  a  reconveyance,  he  having  notice  of  the 
trust,  it  attaches  to  him:  Kennedy  v.  Daly,  1  S.  &  L.  379. 

A  purchaser  for  valuable  consideration  of  an  estate,  even  with 
notice  of  a  voluntary  settlement,  will  not  be  affected  by  it:  Buckle 
V.  Mitchell,  18  Ves.  100;  ante,  vol.  i.  p.  335. 

The  vendor  of  land  who  has  contracted  to  sell  it,  may  convey  to 
the  purchaser,  and  receive  the  balance  of  the  purchase- money, 
without  regard  to  the  receipt  of  a  notice  that  the  purchaser  had 
agreed  to  assign  the  contract  to  secure  sums  of  money  advanced  to 
him.  See  M'Creight  v.  Foster,  5  L.  R.  Ch.  App.  604;  affirmed 
Dom.  Proc.  nom.     Shaw  v.  Foster,  5  L.  R.  Ho.  Lo.  321. 
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The  same  principle  applies  when  the  purchaser  has  before  com- 
pletion agreed  to  sell  the  estate,  and  has  received  part  of  the  pur- 
chase-money.     Crabtree  v.  Poole,  12  L.  R.  Eq.  13 

As  to  the  time  of  7iotice  being  had.^ — Notice  before  actual  pay- 
ment of  the  purchase-money,«even  although  it  may  have  been  se- 
cured or  before  a  conveyance  is  actually  executed,  will  be  binding 
in  the  same  manner  as  notice  had  before  the  contract;  for,  although 
the  purchaser  had  no  remedy  at  law  against  the  payment  of  the 
money  for  which  he  gave  his  security,  yet  he  would  be  entitled  to 
relief  in  equity,  on  bringing  his  bill  and"  showing  that  though  he 
has  given  a  security  for  his  purchase-money,  yet  he  had  since  had 
notice  of  an  incumbrance;  under  which  circumstances  the  Court 
would  stop  payment  of  the  money  due  on  the  security:  Tourville  v. 
Naish,  3  P.  Wms.  307;  Story  v.  Lord  Windsor,  2  Atk.  630;  Moore 
v.  Mayhoiv,  1  Ch.  Ca.  34;  Jones  v.  Stanley,  2  Eq.  Ca.  Ab.  685,  pi. 
9.  So,  where  notice  is  had  before  the  execution  of  the  conveyance, 
or  its  due  acknowledgement  by  a  married  woman  (Sharpe  v.  Foy,  4 
L.  R.  Ch.  App.  35,  37),  it  is  equally  binding,  although  the  pur- 
chase-money may  have  been  paid  before  notice:  Wigg  v.  Wigg,  1 
Atk.  382, 384;  and  see  Rayne  v.  Baker,  1  Gifp.  241;  llldesley  v.  Lodge, 
3  Sm.  &  G.  543. 

Next,  as  to  what  constitutes  notice.] — Notice  is  either  actual  or 
constructive. 

I.  As  to  actual  notice,  which  may  be  either  written  or  verbal,  it 
will  be  unnecessary-  to  say  anything  except  this:  that  mere  vague 
reports  from  strangers,  or  mere  general  assertions  that  some  other 
persons  claim  a  title,  are  not  sufficient  to  affect  a  person 
[  *45  ]  *  with  actual  notice  (Wildgoose  v.  Way  land,  Gouldsb.  147, 
pi.  67 ;  Jolland  v.  Stainbridge,  3  Ves.  478 ;  Fry  v.  Porter,  1 
Mod.  300 ;  Butcher  v.  Stapely,  1  Vern.  363).  Such  notice,  in  order  to 
be  binding,  must  proceed  from  some  person  interested  in  the  pro- 
perty: Barnhart  v.  Greenshields,  9  Moore's  P.  C.  C.  36;  The  Natal 
Land,&c.,  Company  w.  Good,  2  L.  R.  P.  C.  121,  129.  [Williamson 
V.  Brown,  15  N.  Y.  354;  Lamont  v.  Stinson,  5  "Wis.  443;  Butler?;. 
Stevens,  26  Me.  484;  City  Council  v.  Page,  1  Spear's  Eq.  159.] 

Notice,  moreover,  in  order  to  afifect  a  person  must  be  given  or  re- 
ceived during  the  course  of  or  close  upon  a  transaction,  and  not  at 
a  time  long  antecedent  thereto.  Thus,  "if  a  man  purchase  an  estate 
under  a  deed,  which  happens  to  relate  also  to  other  lands  not  com- 
prised in  that  purchase,  and  afterwards  purchases  other  lands  to 
which  an  apparent  title  is  made,  independent  of  that  deed,  the 
former  notice  of  the  deed  will  not  of  itself  affect  him  in  the  second 
transaction;  for  he  was  not  bound  to  carry  in  his  recollection  those 
parts  of  a  deed  which  had  no  relation  to  the  particular  purchase  he 
was  then  about,  nor  to  take  notice  of  more  cf  the  deed  than  affected 
his  then  purchase:  per  Lord  Redesdale  in  Hamilton  v.  Royse,  2  S. 
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&  L.  327.  ["Notice  need  not  come  from  a  party  or  his  agent,  bnt  it 
is  sufficient  if  it  be  derived  aliunde,  provided  it  be  of  a  kind  likely 
to  gain  credit:"  2  Story's  Eq.  Sec.  400,  b;  Cox  v.  Milner,  23  111. 
476;  Butcher  v.  Yocum,  11  P.  F.  Smith,  170;  Curtis  v.  Mundy,  3 
Met.  407.] 

II.  As  to  constructive  notice. — Constructive  notice  is  defined  to 
be  in  its  nature  no  more  than  evidence  of  notice,  the  presumption 
of  which  is  so  violent,  that  the  Court  will  not  even  allow  of  its  being 
controverted:  per  Eyre,  C.  B.,  in  Plumb  v.  Fluitt,  2  Anst.  438;  and 
see  Kennedy  v.  Green,  3  My.  &  K.  719.  It  is  by  no  means  an  easy 
matter  to  say  what -amounts  to  constructive  notice;  for  much  de- 
pends upon  the  circumstances  of  each  particular  case,  and  the  posi- 
tion of  the  persons  concerned  in  it.  [McCray  v.  Clark,  1  Norris, 
461;  Bell  v.  Twilight,  2  Foster,  500;  Rogers  v.  Jones,  8  N.  H.  270; 
Cresson  v.  Miller,  2  Watts,  274.] 

It  is  proposed  to  consider  the  decisions  as  to  constructive  notice 
as  arising,  1st,  from  negligence  or  fraud;  2nd,  from  recitals  or 
reference;  3rd,  from  tenancy;  4th,  from  the  relation  between  the 
parties,  as  principal  and  agent,  or  solicitor  and  client;  5th,  from 
matter  of  record.  First,  however,  premising  that  the  law,  as  laid 
down  by  the  decisions,  has  been  to  a  certain  extent  restricted  bv 
the  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  whereby  it  is 
enacted  by  Sect.  3,  (1),  that  "a  purchaser  Bhall  not  be  prejudicially 
affected  by  notice  of  any  instrument,  fact  or  thing,  unless:  (i.)  It 
is  within  his  own  knowledge,  or  would  have  come  to  his  own  knowl- 
edge if  such  inquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him;  or  (ii. )  In  the  same  transac- 
tion with  respect  to  which  a  question  of  notice  to  the  purchaser 
arises,  it  has  come  to  the  knowledge  of  his  counsel,  as  such,  or  of 
his  solicitor,  or  other  agent,  as  such,  or  would  have  come  to 
the  knowledge  of  his  solicitor,  or  other  agent,  as  *  such,  if  [  *  46  ] 
such  inquiries  and  inspections i  had  been  made  as  ought 
reasonably  to  have  been  made  by  the  solicitor  or  other  agent.  (2) 
This  section  shall  not  exempt  a  purchaser  from  any  liability  under, 
or  any  obligation  to  perform  or  observe,  any  covenant,  condition, 
provision,  or  restriction  contained  in  any  instrument  under  which 
his  title  is  derived,  mediately  or  immediately;  and  such  liability  or 
obligation  may  be  enforced  in  the  same  manner  and  to  the  same 
extent  as  if  this  section  had  not  been  enacted.  (3)  A  purchaser 
shall  not  by  reason  of  anything  in  this  section  be  affected  by  notice 
in  any  case  where  he  would  not  have  been  so  affected  if  the  section 
had  not  been  enacted.  (4)  This  section  applies  to  purchases  made 
either  before  or  after  the  commencement  of  this  Act;  save,  that 
where  an  action  is  pending  at  the  Commencement  of  this  Act,  the 
rights  of  the  parties  shall  not  be  affected  by  this  section." 

1.    Constructive  notice   by  negligence  in  not  making   inquiries,  or 
fraud.^ — Whatever  is  sufficient  to  put  a  person  upon  inquiry  is  good 

127 


*  47  •  LE  NEVK  V.  LE  NEVE. 

notice;  that  is,  where  a  man  has  sufficient  information  to  lead  him 
to  a  fact,  he  shall  be  deemed  conusant  of  it.  Thus,  if  a  man  knows 
that  the  legal  estate  is  in  a  third  person  at  the  time  he  purchases, 
he  is  bound  to  take  notice  of  what  the  trusts  is:  Anon.  Freem.  Ch. 
Ca.  137,  c.  171.  [Notice  by  possesion  has  been  termed  in  many 
decisions  to  be  constructive  notice:  Patten  v.  Moore,  32  N.  H.  384; 
Scroggins  v  McDougald,  8  Ala.  385;  Williams  v.  Sprigg,  6  Ohio 
(N.  S  ),  585;  Hackwith  v.  Damron,  1  Mon.  328.  The  better  opinion 
now  seems  to  be  that  notice  by  possession  is  implied  or  presumptive 
notice:  Bispham's  Eq.  Sec.  268;  Williamson  v.  Brown,  16  N.  Y. 
355;  Flagg  v.  Mann,  2  Sumn.  556.] 

The  state  of  the  property  may  be  such  as  to  put  a  purchaser  upon 
inquiry.  Thus  the  purchaser  of  a  house  has  been  held  to  have 
notice  of  an  agreement  to  grant  an  eesement  for  the  passage  of 
smoke  to  an  adjoining  owner,  from  the  mere  fact  of  there  being 
fourteen  chimney-pots  on  the  top  of  the  house,  whereas  there  were 
only  twelve  flues  in  the  house,  Hercey  v.  Smith,  22  Beav.  299,  dis- 
approved of  by  Lord  St.  Leonards.  Sug.  V.  &  P.  14  Ed.  p.  765. 
[Constructive  notice,  says  Perry  on  Trusts,  Sec.  222,  is  a  legal  pre- 
sumption of  notice  unless  controlled,  and  in  most  cases  is  not  sus- 
ceptible of  rebuttal,  even  by  evidence  that  in  fact  there  was  no 
actual  knowledge:  Farnsworth  v.  Child,  4  Mass.  637;  Griffith  v. 
Griffith,  1  Hoff.  153.] 

Upon  the  same  principle  it  was  held  that  the  purchaser  of  land 
below  the  level  of  the  sea,  was  bound  to  inquire  how  all  sea-walls, 
necessary  for  the  protection  of  the  property  against  the  encroach- 
ments of  the  sea,  were  maintained  and  had  therefore,  constructive 
notice  of  all  provisions  for  such  purpose:  Morland  v.  Cook,  6  L.  R. 
Eq.  252.  So  where  a  mortgagee  of  a  burial  ground  had  notice  of 
the  purposes  to  which  it  was  devoted,  he  was  held  to  be  bound  by 
rights  of  burial  temporary  or  in  perpetuity  granted  by  the  mort- 
gagor while  in  possession:  Moreland  v.  Richardson,  24  Beav.  33. 
So  the  existence  of  an  archway  at  the  time  of  the  purchase  was  held 
to  be  sufficient  to  affect  the  purchaser  with  constructive  notice  of 
a  right  of  way  thereunder:  Davies  v.  Sear,  7  L.  R.  Eq.  427. 

The  existence  of  windows  was,  according  to  a  dictum  of  Lord 
Chelmsford,  held  to  be  constructive  notice  of  a  right  of 
[  *  47  ]  access  of  *  light  to  them  {Miles  v.  Tohin,  16  W.  E.  465. )  It 
was  held,  however,  in  the  recent  case  of  Allen  v.  Seckham, 
11  Ch.  D.  790,  reversing  the  decision  of  Hall,  V.-C,  and  dissenting 
from  the  dicta  of  Lord  Chelmsford,  that  the  mere  fact  of  their  being 
windows  in  an  adjoining  house  which  overlook  a  purchased  property, 
is  not  constructive  notice  of  any  agreement  giving  a  right  to  the 
access  of  light  to  them,  because  windows  are  frequently  made  in 
situations  where  they  are  liable  to  be  obstructed,  the  owner  being 
in  hopes  of  coming  to  some  arrangement  about  lights,  or  being  dis- 
posed to  take  his  chance  of  acquiring  a  right  by  lapse  of  time. 

Notice  that  the  title  deeds  are  in  another  man'' s  jiossession  may  be 
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held  to  be  notice  of  any  claim  which  he  has  upon  the  estate, 
especially  if  the  person  having  such  notice  appears  studiously  to 
have  avoided  inquiry  for  what  purposes  they  were  deposited,  or  the 
conveyance  to  him  is  to  secure  an  antecedent  debt :  Birch  v.  El- 
lames,  2  Anst.  427;  Hiern  v.  ^/^7Z,  13  Ves.  114;  Dryden  v.  Frost,  3 
My.  &  Cr.  670,  673;  Maxfield  v.  Burton,  17  L.  E.  Eq.  15.  [Where 
it  is  the  duty  of  a  person  to  demand  the  production  of  title  deeds, 
he  will  be  held  to  have  notice  of  all  the  facts  of  which  the  produc- 
tion would  have  informed  him:  Kellogg  v.  Smith,  26  N.  Y.  18; 
George  v.  Kent,  7  Allen,  16.] 

But  notice  that  the  solicitor  of  the  vendor  or  mortgagor  has  pos  ■ 
session  of  the  title  deeds,  is  not  notice  of  an  equitable  mortgage  of 
such  solicitor  :  Bozon  v.  Williams,  3  Y.  &  J.  150;  but  see  Richards 
V.  Platel,  Cr.  &  Ph.  79. 

The  mere  absence  however  of  the  title  deeds  has  never  been  held 
sufficient  per  se  to  aflPect  a  party  with  notice,  if  he  has  bona  fide  in- 
quired for  the  deeds,  and  a  reasonable  excuse  has  been  given  for  the 
non-delivery  of  them  ;  for  in  that  case  the  Court  cannot  impute 
fraud,  or  gross  or  wilful  negligence  to  him  (Phimb  v.  Flititt,  2  Anst. 
432;  Evans  Y.  Bicknell,  6  Ves.  174;  Ex  parte  Hardy,  2D.  &  C.  393; 
Farrow  v.  Rees,  4  Beav.  18;  Hewitt  v.  Loosemore,  9  Hare,  449,  458; 
Finch  V.  Shaw,  19  Beav.  500;  S.  C.,nom.,  Colyer  v.  Finch,  5  H.  L. 
Cas.  905 ;  Joyies  v.  Williams,  24  Beav.  47 ;  Roberts  v.  Croft,  24  Beav. 
223,  2  De  G.  &  Jo.  1 ;  Perry  Herrick  v.  Attwood,  2  De  G.  &  Jo.  37 ; 
Carter  v.  Carter,  3  K.  &  J.  646;  Hnnt  v.  Elmes,  28  Beav.  631;  2  De 
G.  F.  &  Jo.  578;  Espin  v.  Pemberton,  4  Drew  333;  3  De  G.  &  Jo. 
547;  Atterbiiry  .v.  Wallis,  8  De  G.  Mac.  &  G.  454;  Hopgood  v. 
Ernest,  3  De  G.  Jo.  &  Sm.  116;  13  W.  R.  (L.  J.)  1004;  Hipkins 
V.  Amery,  2  Giff.  292;  Doivle  v.  Saunders,  2'B.em.  &Mill.  242;  Dixon 
V.  Muckleston,  8  L.  R.  Ch.  App.  155;  and  in  such  case  the  person 
having  the  legal  estate,  as  for  instance  a  first  mortgagee  will  be  en- 
titled to  have  the  title  deeds  delivered  to  him  by  a  second  mort- 
gagee, though  without  notice  of  the  first  mortgage  :  Manners  v. 
Mew,  29  Ch.  D.  725,  W.  N.  May  2,  1885,  p.  91. 

But  the  Court  will  impute  fraud,  or  gross  and  wilful  neg- 
ligence to  a  person  dealing  respecting  an  *  estate,  and  not  [  *  48  ] 
obtaining  possession  of  the  title  deeds,  if  he  omits  all  in 
quiries  as  to  them,  or  neglects  to  call  for  an  abstract  of  title,  and 
will  hold  him  to  have  notice  of  those  circumstances  which,  had  he 
not  neglected  his  duty,  would  have  come  to  his  knowledge  :'  Worth- 
ington  v.  Morgan,  16  Sim.  547;  Hewitt  v.  Loosemore,  9  Hare,  458; 
Finch  V.  Shaiv,  19  Beav.  511;  Allen  v.  Knight,  5  Hare,  272;  11  Jur. 
527;  Ladbroke  v.  Lee,  4  De  G.  &  Sm.  106;  Broadbent  v.  Barlow,  3 
De  G.  F.  &  J.  570,  and  see  note  to  Russell  v.  Russell,  vol.  i.  p.  794; 
Whitbread  Y.Jordan,  1  Y.  &C.,  Exch.  Ca.  303;  Jones  v.  Williams, 
24  Beav.  47;  Peto  v.  Hammond,  30  Beav.  495;  and  see  Jo7ies  v. 
Smith,  1  Hare,  64;  1  Ph.  255;  Spencer  v.  Clarke,  9  Ch.  D.  137;  In  re 
Morgan,  18  Ch.  D.  98;  Lloyd's  Banking  Co.  v.  Jones,  29  Ch.  D.  221. 
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The  cases  which  have  arisen  on  the  conduct  of  a  party  in  not  ob- 
taining possession  of  the  title  deeds,  have  been  ranged  by  Fry,  L.J., 
in  the  following  classes,  (1)  Where  the  legal  mortgagee  or  pur- 
chaser has  made  no  inquiry  for  the  title  deeds,  and  has  been  post- 
poned, either  to  a  prior  equitable  estate  ( Worthington  v.  Morgan,  16 
Sim.  547),  or  to  a  subsequent  equitable  owner  who  used  diligence  in 
inquiring  for  the  title  deeds  :   Clarke  v.  Palmer,  21  Ch.  D.  124. 

And  if  a  trustee  of  a  settlement  neglects  to  inquire  after  the  title 
deeds,  not  only  will  he  be  prevented  from  availing  himself  of  his 
legal  title  over  an  equitable  mortgagee  by  deposit  of  the  title  deeds, 
but  his  cestui  que  trusts,  even  though  infants,  will  be  in  no  better 
position  than  their  trustee  :  Lloyd's  Banking  Co.  v.  Jones,  W.  N. 
1885,  March  14,  p.  55. 

(2)  Where  the  legal  mortgagee  has  made  inquiry  for  the  deeds, 
and  has  received  a  reasonable  excuse  for  their  non-delivery,  in  that 
case  he  will  not  lose  his  priority  :  Barnett  v.  Weston,  12  Ves.  130; 
Hewitt  V.  Loosemore,  9  Hare,  449;  Agra  Bank  v.  Barry,  7  L.  R.  Ho. 
Lo.  135. 

(3)  Where  a  legal  mortgagee  has  received par#  of  the  deeds  only, 
if  he  did  so  under  a  reasonable  belief  that  he  was  receiving  all,  he 
will  not  lose  his  priority  :  Hunt  v.  Elmes,  2  De  G.  F.  &  J.  578;  Rat- 
cliffe  V.  Barnard,  6  L.  R.  Ch.  App.  652;  Colyer  v.  Finch,  5  Ho.  Lo. 
Ca.  905;  Northern  Counties  of  England  Fire  Insurance  Co.  v.  Whipj), 
26  Ch.  D.  492. 

(4)  Where  the  legal  mortgagee  has  left  the  deeds  in  the  hands  of 
the  mortgagor,  with  authority  to  deal  with  them  for  the  purpose  of 
his  raising  money  on  the  security  of  the  estate ,  and  he  has  exceeded 
the  collateral  instructions  given  to  him,  the  legal  mortgagee  will  be 
postponed  :  Perry-Herrick  v.  Attivood,  2  De  G.  &  Jo.  21.  "  This 
case,"  observes  Fry,  L.  J.  in  his  very  able  and  instructive  judg- 
ment, "was  decided  not  on  the  ground  that  the  legal  mort- 

[  *  49  ]  gagees  had  been  guilty  of  fraud,  but  on  *  the  ground  that 
as  they  had  left  the  deeds  in  the  hands  of  the  mortgagor  for 
the  purpose  of  raising  money,  they  could  not  insist,  as  against  those 
who  in  reliance  on  the  deeds  lent  their  money,  that  the  mortgagor 
had  exceeded  his  authority  : "  Northern  Counties  of  England  Fire 
Insurance  Co.  v.  Whipp,  26  Ch.  D.  492. 

The  cases  where  the  mortgagee,  having  received  the  deeds,  has 
subsequently  parted  with  them,  or  suffered  them  to  fall  into  the 
hands  of  the  mortgagor,  will  be  found  according  to  Fry,  L.  J.,  to 
fall  into  the  following  classes: 

(1)  W^here  the  title  deeds  have  been  lent  by  the  legal  mortgagee 
to  the  mortgagor,  upon  a  reasonable  representation  made  by  him 
as  to  the  object  in  borrowing  them,  and  the  legal  mortgagee  has 
retained  his  priority  over  the  subsequent  equities:  Northern  Coun- 
ties of  England  Fire  Insurance  Company  v.  Whipp,  26  Ch.  D.  942; 
Peter  v.  Russell,  or  Thatched  House  Case,  1  Eq.  Ca.  Ab.  321 ;  Mar- 
tinez V.  Cooper,  2  Russ.  198. 
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(2)  Where  the  legal  mortgagee  has  returned  the  deeds  to  the 
mortgagor  for  the  express  purpose  of  raising  money  on  them,  though 
with  the  expectation  that  he  would  disclose  the  existence  of  the 
prior  security  to  any  second  mortgagee,  and  in  such  cases  the  Court, 
has  on  the  ground  of  authority,  postponed  the  legal  to  the  equit- 
able estate:  see  Briggs  v.  Jones,  10  L.  R.  Eq.  92,  which  proceeds 
on  the  same  principle  as  Perry-Herrick  v.  Attwood,  2  De  G.  & 
Jo.  21. 

The  legal  mortgagee  will  not  be  postponed  to  a  subsequent 
equitable  mortgagee  on  the  ground  of  any  mere  carelessness  or 
want  of  prudence  on  the  part  of  the  legal  mortgagee.  See  Northern 
Counties  of  Ejigland  Fire  Insurance  Co.  v.  Whipp,  26  Ch.  D.  482; 
there  C,  the  manager  of  a  joint- stock  company,  executed  a  legal 
mortgage  to  the  company  of  his  own  freehold  estate,  and  handed 
over  the  title  deeds  to  them.  The  deeds  were  placed  in  a  safe  of 
the  company  which  had  only  one  lock,  having  duplicate  keys,  one 
of  which  was  intrusted  to  C.  as  manager.  Sometime  afterwards 
C.  took  out  of  the  safe  the  deeds,  except  the  mortgage,  and  handed 
them  to  W.  to  whom  at  the  same  time  he  executed  a  mortgage  for 
money  advanced  to  him  by  her,  without  notice  of  the  company's 
security.  It  was  held  by  the  Court  of  Appeal,  reversing  the  deci- 
sion of  the  Vice-Chancellor  of  the  Court  of  the  County  Palatine 
of  Lancaster,  that  the  mortgage  of  the  company  had  priority  over 
the  mortgage  to  W. 

Moreover,  a  lessee  (Feildon  v.  Slater,  1  L.  R.  Eq.  523),  sub-lessee 
(Parker  v.  Whyte,  1  H.  &  M.  167),  or  tenant  from  year  to  year 
(Wilson  v.  Hart,  1  L.  R.  Ch.  App.  463;  lb.  2  H.  &  M.  551),  has 
constructive  notice  of  his  lessor's  title,  and  if  he  enters 
without  *  inquiries,  he  will  be  taken  to  have  notice  of  that  [  *  50] 
which  he  would  have  found  out  if  he  had  made  such  in- 
quiries: and  see  Clements  v.  Welles,  1  L.  R.  Eq.  200;  35  Beav.  513; 
Patman  v.  Harland,  17  Ch.  D.  353. 

The  following  summary  of  the  law,  by  Lord  Justice  Turner,  is 
both  clear  and  accurate:  "It  cannot,  I  think,  be  denied  that,  gen- 
erally speaking,  a  purchaser  or  mortgagee  is  bound  to  inquire  into 
the  title  of  his  vendor,  or  mortgagor,  and  will  be  affected  with  no- 
tice of  what  appears  upon  the  title  if  he  does  not  so  inquire;  nor 
can  it,  I  think,  be  disputed  that  this  rule  applies  to  a  purchaser  or 
mortgagee  of  leasehold  estates,  as  much  as  it  applies  to  a  purchaser 
or  mortgagee  of  freehold  estates,  or  that  it  applies  equally  to  a  ten- 
ant for  a  term  of  years;  and  I  cannot  see  my  way  to  hold  that  a  rule 
which  applies  in  all  these  cases,  onght  not  to  be  held  to  apply  in 
the  case  of  a  tenant  from  year  to  year.  The  difference  in  the  cases 
seems  to  me  to  be  only  in  the  quantum  of  injury  which  falls  upon 
the  party  to  whom  the  rule  is  applied."  Wilson  v.  Hart,  1  L.  R. 
Ch.  App.  467.  [As  to  whether  constructive  notice  of  a  prior  unre- 
corded deed  will  postpone  a  subsequent  purchaser,  although  he  has 
registered  his  deed,  is  not  uniformly  settled  throughout  the  United 
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States.  In  Maine  and  Massachusetts  actual  notice  is  required  by 
statute:  Glass  v.  Hulbert,  102  Mass.  34;  Boggs  v.  Anderson,  50 
Me.  161. 

In  New  York  and  Maryland  constructive  notice  is  sufficient: 
Tuttle  V.  Jackson,  6  Wend.  213;  Price  v.  McDonald,  1  Md.  414. 
As  to  the  rule  in  Pennsylvania:  See  Eandall  t'.  Silverthorn,  4  Barr, 
173;  Patton  v.  The  Borough,  4  Wright,  206.  In  California,  see 
Mahony  v.  Middleton,  41  Cal.  41.] 

By  section  2,  sub-s.  1  of  the  Vendor  and  Purchaser  Act,  1874, 
(37  &  38  Vict.,  c.  78)  "Under  a  contract  to  grant  or  assign  a  term 
of  years,  whether  derived  or  to  be  derived  out  of  a  freehold  or 
leasehold  estate,  the  intended  lessee  or  assign  shall  not  be  entitled 
to  call  for  the  title  to  the  freehold."  It  has  been  decided  that  the 
rule  that  a  lessee  has  constructive  notice  of  his  lessor's  title  has  not 
been  altered  by  this  subsection,  and  that  a  lessee  is  now  in  the 
same  position  with  regard  to  notice  as  if  he  had,  before  the  Act, 
stipulated  not  to  inquire  into  the  lessor's  title:  Fatmany.  Haitian, 
17  Ch.  D.  353. 

And  section  3  of  the  Conveyancing  and  Law  of  Property  Act, 
1882  (45  &  46  Vict.,  c  39),  as  to  notice  makes  no  alteration  in  this 
respect.  See  the  Conveyancing  Acts,  by  Wolstenholme  &  Turner, 
p.  12,  3d  ed. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.,  c.  41)  sect.  3:  (1)  "Under  a  contract  to  sell  and  assign  a  term 
of  years  derived  out  of  a  leasehold  interest  in  land,  the  intended 
assign  shall  not  have  a  right  to  call  for  the  title  to  the  leasehold 
reversion." 

This  is  supplementary  to  s.  2,  rule  1,  of  Vendor  and  Purchaser 
Act,  1874,  and  (following  that  Act)  does  not  apply  to  a  lease  for 
lives.  It  places  the  title  to  an  underlease,  in  regard  to  showing 
the  lessor's  title,  on  the  same  footing  as  the  title,  to  a  lease  from  a 
freeholder,  and  the  under  lessee  has  in  like  manner  constructive  no- 
tice of  his  under-lessor's  title.  Patman  v.  Harland,  17  Ch.  D. 
353.     The  Conveyancing  Acts,  by  Wolstenholme  &  Turner,  p.   19, 

3rd  ed. 
[  *  51  ]       Special  conditions  of  sale,  *  limiting  the  extent  of  title, 
will  be  no  excuse  for  a  purchaser  not  insisting  on  the  produc- 
tion of  a  deed  beyond  those  limits,  of  which  he  has  notice:  Peto  v. 
Hammond,  30  Beav.  495. 

Anything  out  of  the  ordinary  course,  such  as  the  unusual  position 
of  the  indorsed  receipt,  may  be  held  to  affect  a  person  with  notice 
of  a  fraud  affecting  the  deed,  as  it  ought  to  have  induced  his  soli- 
citor to  have  made  further  inquiries,  which  would  have  led  to  its 
discovery,  Kennedy  v.  Gi^een,  3  My.  &  K.  699;  Robinson  v.  Briggs, 
1  Sm.  &  G.  188. 

If,  however,  the  peculiarity  in  a  deed  is  not  in  any  way  connected 
with  the  circumstances  under  which  the  deed  might  be  set  aside,  it 
will  not  affect  a  purchaser  with  notice  of  such  circumstances.   Thus, 
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the  absence  in  a  deed  of  the  receipt  for  the  consideration,  although 
it  was  formerly  notice  of  its  non- payment,  was  not  constructive 
notice  of  other  irregularities  in  the  transaction,  as  notice  that  the 
grantor  was  of  unsound  mind,  or  that  he  was  induced  to  execute  the 
deed  under  undue  influence,  Gh^eenslade  v.  Dare,  20  Beav.  284 
[Possession  has  been  held  to  be  sufficient  notice  of  an  unrecorded 
deed,  in  Landes  v.  Brant,  10  Howard,  348;  Buck  v.  Holloway,  2  J. 
J.  Marsh,  178;  Morrison  v.  Kelley,  22  111.  610;  Talbert -y.  Singleton, 
42  Gal.  390;  Webster  v.  Maddox,  6  Me.  256;  Hopkins  v.  Garrard, 
7  B.  Mon.  312.] 

But  now,  under  the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41)  "a  receipt  for  consideration  money  or  securi- 
ties in  the  body  of  a  deed  shall  be  a  sufficient  discharge  for  the  same 
to  the  person  paying  or  delivering  the  same,  without  any  further 
receipt  for  the  same  being  endorsed  on  the  deed."     Sect.  54,  subs.  1. 

And  a  receipt  for  consideration  money  or  other  consideration  in 
the  body  of  a  deed  or  indorsed  thereon,  shall,  in  favour  of  a  subse- 
quent purchaser,  not  having  notice  that  the  money  or  other  consid- 
eration, thereby  acknowledged  to  be  received,  was  not  in  fact  paid 
or  given,  wholly  or  in  part,  be  sufficient  evidence  of  the  payment  or 
giving  of  the  whole  amount  thereof."  [A  purchaser  for  a  valuable 
consideration,  without  notice  of  a  prior  equitable  right,  obtaining 
the  legal  estate  at  the  time  of  his  purchase,  is  entitled  to  priority 
both  in  equity  and  at  law:  Colesbury  v.  Dart,  58  Ala.  573;  Dielaye 
V.  Bank,  51  N.  Y.  345;  Tomkins  v.  Powell.  6  Leigh,  576;  Hamilton 
V.  Ins.  Co.,  3  Tenn.  Ch.  124;  Dan  i;.  McKnight,  6  Halst.  385;  Fulby 
V.  Miller,  1  Casey,  264;  Owings  v.  Mason,  2  A.  K.  Marsh,  384;  Al 
exander  v.  Pendleton,  8  Cranch,  462.]  Sect.  55,  subs.  1.  Both 
these  sections  apply  only  to  deeds  executed  after  the  commencement 
of  this  Act  (i.  e.,  from  and  immediately  after  31st  Dec.  1881 ). 
Subss.  2  of  sects.  54  &  55. 

Upon  the  same  principle,  although  a  purchaser  who  omits  to  call 
for  the  title  deeds  will  be  affected  with  the  knowledge  which  he 
might  have  obtained  by  inquiry,  that  they  were  in  the  possession 
of  some  holder  for  value,  he  will  not  be  affected  with  the  knowledge 
of  a  fi-aud  committed  by  the  person  of  whom  he  was  bound  to  make 
the  inquiry:  Hipkins  v.  Ainertj,  2  Giff.  292,  301. 

Nor  will  a  purchaser  be  affected  with  notice  of  a  prior  equitable 
mortgage,  by  his  knowledge  that  the  title  deeds  were  in  the  pos- 
session of  the  equitable  mortgagee,  if  the  latter  by  reason  of  his 
being  the  largest  co-owner  of  the  property  was  the  person  who, 
independent  of  the  mortgage,  was  intitled  to  their  cus- 
*  tody.     Ex  parte  Hardy,  2  D.  &  C.  393,  394.  [  *  52  ] 

A  director  of  a  company  is  not  bound  to  examine  entries  in 
any  of  the  company's  books;  hence  it  has  been  held  that  in  the  absence 
of  actual  fraud  on  his  part,  the  doctrine  of  constructive  notice  ought 
not  to  be  extended  so  as  to  impute  to  him  a  knowledge  of  the  con- 
tents of  the  books,  and  thus  render  him  liable  equally  with  co-di- 
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rectors  guilty  of  fraud.     In  re  Denham  &  Co.,  25  Ch.  D.  752,  and 
cases  there  cited. 

2.  Constructive  notice  by  recital  or  reference.^ — Where  the  pur- 
chaser cannot  make  out  a  title  but  by  a  deed,  which  leads  him  to 
another  fact,  the  purchaser  stiall  not  be  a  purchaser  without  notice 
of  that  fact,  but  shall  be  presumed  cognisant  thereof;  for  it  is  crassa 
negligentia  that  he  sought  not  after  it:  Moore  v.  Bennett,  2  Ch.  Ca. 
246;  Bacon  v.  Bacon,  Tothill,  133;  and  it  is  immaterial  whether  the 
deed  leads  him  to  the  knowledge  of  that  fact  by  description  of  the 
parties,  in  recital,  or  otherwise.  [See  George  v.  Kent,  7  Allen,  16; 
Kellogg  V.  Smith,  26  N.  Y.  18.]  Thus,  in  Bisco  v.  Earl  of  Ban- 
bury, 1  Ch.  Ca.  287,  a  party  purchased  with  actual  notice  of  a  spe- 
cific mortgage.  The  deed  creating  this  mortgage  referred  to  other 
incumbrances.  The  question  was,  whether  the  purchaser  was  to  be 
affected  with  notice  of  the  incumbrances  which  the  deed  creating 
the  mortgage  disclosed.  The  language  of  the  Lord  Chancellor,  in 
that  case,  lays  down  an  important  and  well-established  rule,  namely, 
"that  the  purchaser  could  not  be  ignorant  of  the  mortgage,  and 
ought  to  have  seen  that,  and  that  would  have  led  him  to  the  other 
deeds,  in  which,  pursued  from  one  to  another,  the  whole  case  must 
have  been  discovered  to  him."  So,  in  Coppin  v.  Fernyhough.  2 
Bro.  C.  C.  291,  the  mortgagee  of  a  lease  which  recited  the  surrender 
of  a  former  lease,  which  was  in  consideration  of  the  surrender  of 
the  former  lease  in  which  the  plaintiflp's  title  appeared,  was  held  to 
have  notice  of  that  title.  This  case  decides,  in  efiFect,  that  a  pur- 
chaser who  has  actual  notice  of  one  instrument  affecting  an  estate, 
has  constructive  notice  of  all  other  instrument  to  which  an  exami- 
nation of  the  first  could  have  led  him.  And  see  Nixon  v.  Robinson, 
2  J.  &  L.  14;  Roddy  v.  Williams,  3  J.  &  L.  1;  Hope  v.  Liddell,  21 
Beav.  183;  Barber  v.  Brown,  3  Jur.  N.  S.  18. 

So,  Id  Davies  v.  Thomas,  2  Y.  &  C,  Exch.  Ca.  234,  the  purchaser 
had  actual  notice  that  the  property  in  question  was  affected  by  a 
marriage  settlement,  and  this  settlement,  when  referred  to,  gave 
notice  of  a  will.  The  Court  decided  that  the  purchaser  bad  notice 
of  the  will.  This  case,  however,  has  been  questioned.  See  vol.  i., 
p.  387.  In  Eyre  v.  Dolphin,  2  Ball  &  B.  290,  the  tenant 
[  *  53  ]  for  life  under  a  settlement  *  renewed  a  lease  of  the  settled 
property  in  his  own  name,  and  for  his  own  benefit.  The 
Court  held,  that  he  was  a  trustee  of  the  renewed  lease  for  the  parties 
interested  under  the  settlement.  The  Court  also  held  (a  point 
upon  which  there  could  be  no  doubt),  that  a  purchaser  from  the 
tenant  for  life,  with  actual  notice  of  the  above  facts,  could  be  in  no 
better  position  than  the  tenant  for  life  himself.  See  also  Parker 
V.  Brooke,  9  Ves.  583. 

Notice  of  a  trust  is  notice  of  all  the  particulars  of  the  trust.  [The 
notice  of  the  trust  may  be  either  to  the  purchaser  himself,  or  to  his 
agent,  counsel  or  attorney.  The  rule  generally  is,  that  notice  to  an 
134 


LE  NEVE  V.  LE  NEVE.  *  54 

agent  is  notice  to  his  principal:  Westerwelt  v.  Hofif,  2  Sandf.  98; 
Jackson  v.  Leek,  19  Wend.  339;  Bank  of  the  U.  S.  v.  Davis,  2  Hill. 
451;  Aster  v.  Wells,  4  Wheat  on,  466.  But  he  must  be  an  a^ent  in 
the  strict  sense  of  the  word:  Bank  v.  Payne,  25  Conn.  444;  Fulton 
Bank  v.  Canal  Co.,  4  Paige,  127.]  Thus  in  Malpas  v.  Ackland,  3 
Kuss.  273,  the  lessee  accepted  a  lease  of  the  premises,  and  the  lease 
contained  a  recital,  that  Hannam,  one  of  the  parties  to  the  lease,  was 
seised  to  him  and  his  heirs  of  the  leasehold  premises,  "upon  trust 
for  the  use  and  behoof  of  W\  Malpas  and  Susannah  his  wife,  and 
George  Colman  (three  other  parties  to  the  lease);  for  such  estates 
in  possession,  reversion,  or  remainder,  as  they  become  entitled  to 
after  the  decease  of  Mary  Colman,  and  that  the  trust  had  devolved 
on  Hannam."  The  Court  held,  that  the  lessee  was  aftected  with  no- 
tice of  the  trust,  whatever  that  trust  might  be. 

A  person  moreover  who  takes  land  with  notice  of  a  restrictive  cov- 
enant, that  is,  a  covenant  to  use  or  not  to  use  lands  in  a  particular 
manner  by  the  late  or  former  owner,  will  be  bound  by  it.  See  Tulk 
V.  Moxhmj,  2  Ph.  774;  Doherty  v.  Allman,  3  App.  Cas.  709,  719;  un- 
less the  person  entitled  to  the  benefit  of  the  restrictive  covenant, 
by  his  conduct  or  omissions,  has  put  himself  in  such  an  altered  rela- 
tion to  the  person  bound  by  it,  as  makes  it  manifestly  unjust  for  him 
to  ask  a  Court  to  insist  on  its  enforcement  by  injunction,  as  for  in- 
stance where  by  his  conduct  an  alteration  takes  place  in  the  charac- 
ter of  the  neighbourhood  so  as  to  render  the  enforcement  of  the  re- 
strictive covenant  inequitable  (Sayers  v.  Collyer,  28  Ch.  D.  103; 
Duke  of  Bedford  v.  Trustees  of  the  British  Museum,  2  My.  &  K.  552); 
or  he  has  acquiesced  in  the  breach  of  the  contract,  Sayers  y.  Collyer. 
28  Ch.  D.  103. 

Where  however  the  covenant  is  not  restrictive — where  for  instance 
the  covenant  is  to  build  and  repair  buildings,  a  purchaser  even  with 
notice  will  not  be  bound  thereby.  Haywood  v.  Brxinsivick  Perma- 
nent Building  Society,  8  Q.  B.  D.  403 ;  London  and  South  Western 
Railway  Com2Jany  v.  Gomm,  20  Ch.  D.  562. 

Notice  of  a  post-nuptial  settlement  has  been  held  to  be  notice  of 
an  agreement  for  a  settlement  before  marriage,  although  not  recited. 
See  Ferrars  v.  Cherry,  2  Vern.  383.  There  the  defendant  purchased 
an  estate,  with  notice  of  a  post-nuptial  settlement,  which 
comprised  the  estate  in  dispute;  it  was  argued  in  his  *behalf,  [  *  54  ] 
that  there  was  no  recital  of  the  articles  for  a  settlement  en- 
tered into  before  the  marriage;  and  that,  for  aught  appeared  to  the  de- 
fendant, the  deed  was  fraudulent  as  against  a  purchaser;  but  the 
Court  held,  that  he  ought  to  have  inquired  of  the  wife's  relations, 
who  were  parties  to  the  deed,  whether  it  was  voluntary  or  made 
pursuant  to  an  agreement  before  marriage,  and,  having  notice  of 
the  deed,  must  purchase  at  his  peril,  and  be  bound  by  the  effect  and 
consequence  of  the  deed.  See  Raithby's  note  on  this  case,  2  Vern. 
384,  3rd  ed. 

A  i^urchaser  will  have  notice  of  a  will,  by  the  concurrence  in  his 
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conveyance  of  persons  interested  under  that  title  as  devisees.     Bur- 
goyne  v.  Hatton,  Barn.  Ch.  Rep.  237. 

The  circumstance,  moreover,  that,  upon  a  renewal  of  a  lease,  the 
lessors  are  not  the  same  persons  who  were  lessors  in  the  original 
lease,  is  one  which  ought  to  lead  the  lessee  to  inquire  into  their  title, 
and  is  sufficient  to  fix  him  with  notice  of  a  trust:  Attorney -General 
v.  Hall,  16  Beav.  388;  sed  vide  Hoivarth  v.  Deane,  1  Eden,  355. 
So,  the  fact  of  a  married  woman  being  party  to  an  under-lease  has 
been  held  notice  of  her  title:  Steedman  v.  Poole,  6  Hare,  193;  16  L. 
J.  N.  S.  Ch.  348.     See  also,  Cesser  v.  ColUnge,  3  My.  &  K.  283. 

A  purchaser  with  notice  of  a  deed  forming  part  of  the  chain  of 
title  of  a  vendor  or  lessor,  and  therefore  necessarily  afPecting  the 
property,  has  constructive  notice  of  and  is  bound  by  its  contents,  and 
is  not  protected  from  the  consequences  of  not  looking  at  the  deed, 
even  by  the  most  express  representation  on  the  part  of  the  vendor 
or  lessor  that  it  contains  nothing  in  any  way  affecting  the  title. 
Thus,  notice  of  a  lease  necessarily  imparts  notice  of  the  covenants  . 
restrictive  or  otherwise  contained  in  it:  (Taylor  v.  Stibbert,  2  Ves. 
jun.  437;  see  also  Hall  v.  Smith,  14  Ves.  426;  Pope  v.  Garland,  4 
Y.  &  C.  394;  Walter  v.  Maunde,  1  J.  &  W.  181;  Spim7ier  v.  Walsh, 
10  Ir.  Eq.  Rep.  386,  400;  Tannery.  Florence,  1  Ch.  Ca.  259;  Leivis 
V.  Bond,  18  Beav.  85;  Wilbraham  v.  Livesey,  lb.  206;  Cesser  \.  Col- 
Unge, 3  M.  &  K.  282;  Martin  v.  Cotter,  3  J.  &  L.  506;  Grosvenory. 
Green,  5  Jur.  N.  S.  117;  Vignolles  v.  Boiven,  12  Ir..  Eq.  Rep.  194; 
Vaughan  v.  Magill,  lb.  200;  Stewart  v.  Marquis  of  Conyngham,  1  Ir. 
Ch.  Rep.  207,  534;  Smith  \.  Capron,  7  Hare.  191;  Drysdalev.  Mace, 
2  Sm.  &  G.  225;  Cox  v.  Coventon,  31  Beav.  379;  Clements  v.  Welles, 
1  L.  R.  Eq.  200,  35  Beav.  513;  Patman  v.  Harland,  17  Ch.  D.  353); 
unless  there  be  misrepresentation  on  the  part  of  the  vendor,  for  "mis- 
representation is  not  got  rid  of  by  constructive  notice,"   per  Sir  G. 

Jessel,  M.  R.,  in  Jones  v.  Rimyner,  14  Ch.  D.  588,  590. 
[  *  55  ]  In  cases,  however,  where  specific  *  performance  of  a  con- 
tract is  sought  to  be  enforced,  the  rule  that  notice  of  a  lease 
will  affect  the  purchaser  with  notice  of  the  covenants  contained  in 
it,  is  not  of  universal  application,  for  there  may  have  been  such  a 
degree  of  misrepresentation  in  the  particulars  of  sale,  as  for  instance 
when  a  lease  contains  unusual  covenants,  as  may  induce  the  Court 
to  refuse  its  assistance.  "I  can  imagine,"  said  Lord  Chancellor  Sug- 
den,  "a  covenant  in  a  lease,  which  would  so  deteriorate  the  property 
as  to  destroy  the  interest  of  the  seller  in  it;  and  the  particulars  might 
state  some  of  the  covenants,  and  omit  that.  Such  a  description 
might  amount  to  fraud  in  the  sale.  I  agree  that  if  a  purchaser  had 
notice  that  the  property  was  held  under  a  lease,  he  cannot  object  that 
he  had  no  notice  of  any  particular  covenant  therein  contained.  He 
must  look  closely,  and  be  active,  in  order  to  ascertain  whether  there 
is  any  such  as  would  materially  prejudice  him.  The  rule  perhaps 
has  been  carried  a  little  too  far.  It  is  a  question  of  bona  fides. 
Where  the  purchaser  has  completed  his  purchase  the  7'ule  is  right;  but 
136 


LE  NEVE  V.  LE  NEVE.  *  56 

ivhere  the  purchaser  is  only  bidding  for  something,  and  has  not  been 
informed  of  the  obligations  to  which  he  will  be  liable  in  becoming 
the  purchaser,  it  is  always  a  question  of  bona  fides:"  Martin  v.  Cotter, 
3  J .  &  L.  506.  And  see  Bessonet  v.  Robins,  Sausse  &  So.  142 ;  Van 
V.  Corpe,  3  My.  &  K.  269,  277;  Pope  v.  Garland,  4  Y.  &  C.  401; 
Flight  V.  Barton,  3  My.  &  K.  282;  Darlington  v.  Hamilton,  Kay,  550. 

Upon  the  same  principle  it  was  held  by  Sir  John  Romilly,  M.  R., 
in  Wilbrahani  v.  Livesey,  18  Beav.  206,  that  although  a  person  who 
contracts  for  a  lease  from  another,  with  the  knowledge  that  he 
holds  under  a  leasehold  title,  has  notice  of  the  ordinary  covenants 
in  the  original  lease,  he  will  not  be  held  to  have  notice  of  peculiar 
and  unusual  covenants.  "In  this  case,"  said  his  Honor,  "though 
there  is  distinct  notice  that  the  plaintiff  was  lessee,  there  was  no 
notice  except  of  ordinary  and  usual  covenants,  and  covenants  in  re- 
straint of  trade  are  not  usual  covenants,  although  in  some  locali- 
ties they  are  common.  The  case  might  be  varied  by  the  particular 
situation  of  the  property,  as  if  a  house  were  situated  in  Grosvenor 
Square,  I  do  not  say,  that  a  covenant  against  converting  the  house 
into  a  shop  would  be  unusual;  but  it  cannot  be  said  that  a  cove- 
nant in  restraint  of  trade,  in  a  situation  where  trade  is  usually  car- 
ried on,  is  a  usual  and  ordinary  covenant."  See  also  Hyde  \.War- 
den,  3  Ex.  D.  72;  Brookes  v.  Drysdale,  3  C.  P.  D.  52;  Wilmott  v. 
Barber,  15  Ch.  D.  96. 

Notice  of  an  intention  to  prepare  a  deed  will  not,  it  seems,  be  no- 
tice of  the  deed  if  afterwards  executed.  Thus,  in  Cothay 
v.  Sydenham,  2  Bro.  C.  C.  391,  a  ^purchaser  had  notice  [  *  56  ] 
that  a  draft  of  a  deed  was  prepared,  but  not  that  a  deed  was 
executed ;  audit  was  held  that  he  was  not  bound  by  notice  of  the  deed, 
although  in  fact  it  was  executed.  "If,"  said  Lord  Thurloiv,  "the  no- 
tice had  been  of  a  deed  actually  executed,  it  certainly  would  do,  but 
where  the  notice  is  not  of  a  deed,  but  only  of  an  intention  to  exe- 
cute a  deed,  it  is  otherwise;  there  is  no  case  or  reasoning  which 
goes  so  far  as  to  say  that  a  purchaser  shall  be  affected  by  notice  of 
a  deed  in  contemplation."  See  comments  on  this  case,  in  Williams 
V.  Williams,  17  Ch.  D.  442—444. 

Although,  as  we  have  already  seen,  where  a  party  has  notice  of 
a  deed,  which  from  the  nature  of  it  must  affect  the  property,  or  is 
told  at  the  time  that  it  does  affect  it,  he  is  considered  to  have  no- 
tice of  the  contents  of  that  deed  and  of  all  other  deeds  to  which  it 
refers;  nevertheless  where  a  party  has  notice  of  a  deed  which  does 
not  necessarily  affect  the  property,  and  is  told,  that  in  fact  it  does 
not  affect  it,  but  relates  to  some  other  property,  and  such  party  acts 
fairly  in  the  transaction,  believing  the  representation  to  be  true,  he 
will  not  be  fixed  with  notice  of  the  contents  of  the  instrument. 
Thus,  in  Jones  v.  Smith,  1  Hare  43,  Smith,  before  advancing  money 
on  a  mortgage,  inquired  of  Jones  the  mortgagor  and  his  wife, 
whether  any  settlement  had  been  made  upon  their  man-iage;  and 
was    informed    that    a  settlement    had    been    made,  but    of    the 

137 


*  57  LE  NEVE  V.  LE  NEVE. 

mfe's  fai'tune  only,  and  that  it  did  not  include  the  husband'' s  estate, 
which  was  proposed  as  the  security;  and  he  afterwards  advanced 
the  mortgage  money  without  having  seen  the  settlement  or  known 
its  contents,  Upon  the  security  of  a  term  prior  in  date  to  the  settle- 
ment. It  was  held,  by  Sir  J.  Wigram,  V.-C,  that  the  mortgagee 
was  not,  under  the  circumstances,  affected  with  constructive  no- 
tice of  the  contents  of  the  settlement,  or  of  the  fact  that  the  set- 
tlement comprised  the  husband's  estate.  "This  case,"  said  his 
Honor,  "cannot  be  brought  within  the  scope  of  the  authorities 
which  at  once  establish  and  limit  the  cases  to  which  the  doctrine  of 
constructive  notice  is  applied.  For,  first,  it  is  iucontrovertably 
clear,  that  Smith  had  not  actual  notice  of  the  mortgaged  property 
being  ia  any  way  affected  by  the  plaintiff's  interest.  The  contrary 
of  this  has  not  been  suggested,  and  the  point,  therefore,  requires  no 
observation.  Therefore,  secondly,  if  Smith's  estate  is  to  be  aff"ected 
by  the  plaintiff's  claim,  it  must  be  upon  the  ground  of  his  having 
purposely  avoided  inquiry,  in  order  to  avoid  discovery.  But  is 
such  a  supposition  consistent  with  a  singlo  fact  in  this  case?  His 
debt  was  not  like  that  of  Boulnbis,  in   Whitbread  v.  Jordan,  (1  Y. 

&  C.  Exch.    Ca.   303),  an  antecedent  debt,  for  which  he 
[  *  57  ]  might  be  glad  to  get  any  security.     *The   advance  of  his 

money  was  contemporaneous  with  the  mortgage  which  se 
cures  it.  His  mortgagor  was  a  needy  man,  and  the  evidence  proves 
that  Smith,  at  the  time  for  treating  for  the  first  mortgage,  so  con- 
sidered him.  The  letter  of  October,  1826,  which  the  plaintiff  has 
put  in  evidence,  suggests  the  fraud  which  was  practiced  upon  Smith; 
and  the  evidence  of  Sarah  Jones  proves  the  suggestions  in  that  let- 
ter to  be  true.  Where  is  the  ground  for  questioning  the  honesty 
and  bona  fides  of  Smith,  even  if  his  caution  could  be  successfully 
impeached?  How  can  anything,  exceeding  want  of  caution,  be  im- 
puted to  the  man  who  parts  with  his  money  upon  the  bare  faith  of 
a  security,  without  any  assignable  motive?  The  only  knowledge 
Smith  had  was,  that  there  was  a  settlement.  But  the  contempo- 
raneous assertion  respecting  that  settlement  was,  that  it  related  to 
other  property  than  the  husband's.  A  simple  denial  by  Jones  and 
his  wife,  that  there  was  any  settlement  affecting  Jones'  property, 
would  clearly  have  made  Smith  safe.  How  can  it  be  argued  that 
such  denial  is  qualified  by  the  statement  that  there  is  a  settlement 
relating  to  other  property?  Nay,  more,  is  not  the  appai-ent  can- 
dour of  that  statement  calculated  rather  to  inspire  confidence  than 
to  excite  suspicion  and  lay  a  foundation  for  inquiry?  If  Smith 
was  bound  to  inquire  after  one  deed  of  which  he  was  told  nothing, 
except  that  it  did  not  relate  to  Jones'  estate,  why,  upon  the  same 
principle,  should  he  not  be  bound  to  examine  any  other  deed,  of 
the  mere  existence  of  which  ho  had  notice?  If  notice  of  the  ex- 
istence of  a  settlement,  declared  not  to  affect  the  husband's  estate, 
is  to  put  a  purchaser  upon  inquiry,  only  because  it  may  by  possi- 
bility affect  it,  how  can  the  plaintiff  stop  short  of  the  conclusion, 
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that  marriage  alone  should  be  constructive  notice  of  any  settlement 
that  may  have  been  executed?  And  why,  upon  the  same  principle, 
should  not  every  man  who  deals  with  his  neighbour,  without  know- 
ing he  is  married,  be  affected  with  notice  of  his  marriage,  (if  any), 
and  thence  with  notice  of  the  contents  of  the  settlement  ?  The 
basis  of  the  plaintiff's  argument  is  this:  that  a  purchaser  is  imper- 
atively bound  to  inquire,  wherever  he  has  notice  of  a  fact  which  by 

bare  possibility  may  affect  the  subject  of  his  purchase 

The  affairs  of  mankind  cannot  be  carried  on  with  ordinary  security, 
if  a  doctrine  like  that  of  constructive  notice  is  to  be  refined  upon 
until  it  is  extended  to  cases  like  the  present.  I  should  myself  in- 
cline to  limit  the  cases  to  which  the  doctrine  is  applied,  rather  than 
to  extend  them,  were  it  not  that  the  principle  upon  which  these 
cases  are  decided,  is  sound  in  itself,  and  that  it  is  better  to  carry 
out  a  sound  principle  to  its  just  limits,  even  at  the  occa- 
sional ^expense  of  individual  hardship,  than  render  the  law  [  *  58  J 
uncertain  and  fluctuating,  by  arbitrarily  refusing  to  apply 
an  acknowledged  principle  to  cases  within  its  range."  This  case, 
on  appeal,  was  affirmed  by  Lord  Lyndhurst,  1  Ph.  244.  See  also, 
Allen  V.  Knight,  5  Hare,  272,  11  Jur.  527;  Bird\.  Fox,  11  Hare, 
40;  Ware  v.  Lord  Egmont,  4  De  G.  Mac.  &  G.  460,  473,  474; 
Coles  V.  Sims,  5  De  G.  Mac.  &  G.  1;  Williams  v.  Williams,  17  Ch. 
D.  437;  Patmanv.  Harland,  17  Ch.  D.  356;  Carter  v.  Williams, 
9  L.  R.  Eq.  678;  Banco  De  Lima  v.  Anglo- Peruvian  Bank,  8  Ch. 
D.  120;  Harrymanv.  Collins,  18  Beav.  11;  Re  Brighfs  Trusts,  21 
Beav.  430. 

The  same  principle  is  applicable  as  between  vendor  and  purchaser 
in  cases  of  sales  of  property;  thus,  although  where  a  deed  is  sim- 
ply referred  to  in  particulars  of  sale,  without  mentioning  its  con- 
tents, and  the  deed  can  be  examined  by  the  purchaser,  he  will  be 
bound  by  everything  contained  in  the  deed;  yet  if  the  vendor,  in- 
stead of  referring  the  purchaser  to  the  deed  to  ascertain  its  con- 
tents, himself  states  what  the  contents  are,  the  purchaser  is  not 
bound  to  examine  the  deed,  but  may  reasonably  trust  to  the  repre- 
sentation of  it  contained  in  the  particulars  of  sale,  as  being  the  cor- 
rect statement  of  its  contents:  Cox  v.  Coventon,  31  Beav.  378,  and 
see  Grosvenor  v.  Gh-een,  28  L.  J.  Ch.  (N.  S.)  173. 

Whether  a  purchaser  from  an  heir-at-law,  with  notice  of  a  will 
by  the  ancestor,  under  whom  the  heir  claimed,  would  be  affected 
with  notice  of  the  contents  of  that  will,  although  he  was  ignorant 
of  such  contents,  and  even  misled  by  the  heir  at  the  time  of  his  pur- 
chase, must,  it  seems,  depend  upon  circumstances.  If  the  testator 
had  been  long  dead,  and  the  heir  long  in  possession,  and  the  other 
circumstances  of  the  case  such  as  to  leave  the  purchaser  in  credit 
for  perfect  good  faith,  a  Court  of  equity  would  not  interfere  against 
the  legal  title,  only  because  the  purchaser  had  notice  of  a  will,  re- 
specting which  he  was  misled.  If  the  death  of  the  testator  were  re- 
cent, other  considerations  might  arise  affecting  the  purchaser  with 
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the  imputation  of  a  fraudnlent  blindness.  Per  Sir  James  Wigram, 
V.-C,  in  Jones  v.  Smith,  1  Hare,  60;  and  see  West  v.  Reid,  2  Hare, 
257;  Jones  v.  Williams,  24  Beav.  47;  sed  vide  Broadbent  v.  Barlow, 
3  De  G.  F.  &  J.  570;  7  Jur.  N.  S.  478;  Burgoyne  v.  Hatton,  Barn. 
Ch.  Rep.  237. 

The  purchaser  of  the  estate  of  an  insolvent  debtor  from  his  as- 
signees, at  a  sale  by  auction;  will  not  be  affected  by  constractive  no- 
tice of  circumstances  of  negligence  on  the  part  of  the  assignees  in 
conducting  the  sale, — such  circumstances  being  entirely  collateral 
to  any  question  of  title:  Borrell  v.  Dann,  5  Hare,  440.  [In  regard 
to  notice  to  a  judgment  creditor,  or  a  creditor  who  had  derived  his 
title  under  levy  of  execution.     See,   Ludwig  v.  Ziegler,  21  P.  F. 

Smith,  450;  Hart  v.  Bank,  33  Vt.  252.] 
[  *  59  ]  *  The  purchaser  of  a  charity  lease  takes  with  notice  of 
the  facts  thereon,  showing  its  equitable  invalidity  (Attor- 
ney-General V.  Pargeter,  6  Beav.  150;  Attorney  General  v.  Pilgrim, 
12  Beav.  57).  Secus,  where  the  facts  depend  on  circumstances  de- 
hors the  lease.  Attorney- General  y.  Backhouse,  17  Ves.  293;  3  Ridg. 
P.  C.  512.       '  • 

It  has  been  held  that  where  a  purchaser  takes  with  notice  of 
an  instrument,  he  takes  with  notice  of  whatever  equity  affects  the 
property  under  that  instrument.  See  Hamilton  v.  Royse,  2  S.  &  L. 
315;  there  an  estate  subject  to  judgments  was  settled  by  A.  the 
owner,  in  consideration  of  an  estate  conveyed  to  him  in  fee  :  it  was 
held  by  Lord  Redesdale,  C,  that  the  latter  estate  was  subject  in 
equity  to  the  judgments  which  were  at  law  a  charge  upon  the  for- 
mer, and  that  a  purchaser  of  the  estate  from  A.  with  notice  of  the 
settlement,  was  liable  to  the  judgments  although  he  had  not  notice 
of  the  particular  judgments.  His  Lordship  said  that  a  purchaser 
took  subject  to  all  the  equities  to  which  the  vendor  was  subject,  and 
of  which  the  purchaser  had  notice.  That  the  purchaser  took  under 
the  settlement,  and  without  it  had  no  title  ;  consequently  he  took 
with  notice  of  that  settlement,  and  taking  with  notice  thereof  he 
took  with  notice  of  a  clear  equity  against  the  estate  which  he  had 
purchased,  that  is,  that  whatever  incumbrances  affected  the  estate 
put  into  settlement,  were  to  be  made  good  out  of  the  purchased  es- 
tate, which  having  been  given  as  part  of  the  consideration  for  the 
settlement  of  the  other  estate,  must  in  the  hands  of  the  vendor  be 
liable  to  that  equity.  It  did  not  follow  that  he  had  notice  of  this 
particular  incumbrance,  but  he  had  notice  that  the  lands  put  into 
settlement  were  to  be  indemnified  out  of  the  lands  he  had  pur- 
chased against  any  incumbrance  affecting  such  settled  estates,  and 
created  by  the  vendor.  That  this  was  an  equity,  of  which  every 
purchaser  under  a  settlement  must  have  notice  ;  as  it  was  a  clear 
rule  that  a  man  could  not  claim  under  a  deed  and  avoid  the  deed  ; 
that  he  must  submit  to  the  whole,  and  he  had  notice  of  everything 
of  which  the  vendor  had  notice. 

This  case,  however,  has  been  disapproved  of  by  Lord  St.  Leon- 
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ards,  who  observes  that  it  was  an  opinion  not  intended  to  decide  the 
case,  although  it  was  acquiesced  in,  and  that  it  carried  the  rule  much 
further  than  was  warranted  either  by  principle  or  authoi'ity.  3  Sug. 
V.  &  P.  475, 10th  ed.,  and  see  Averall  v.  Wade,  LI.  &  G.  C  t.  Sugd. 
252;  Sug.  V.  &  P.  776.  14th  ed. 

The  mere  execution  of  a  deed  by  a  witness  will  not,  it  seems,  ac- 
cording to  the  better  opinion,  fix  the  witness  with  notice  of  the 
provisions  in  a  deed  ;  for,  as  observed  by  Lord  Thurloiv, 
"  a  witness  in  practice  is  not  privy  to  *  the  contents  of  a  [  *  60  ] 
deed  :  "  Beckett  v.  Cordleij,  1  Bro.  C.  C.  357  ;  Welford  v. 
Beezeley,  1  Ves.  6;  Colman  v.  Sarrel,  1  Ves.  Jun.  55  ;  Biddulph  v. 
St.  John,  2  S.  &  L.  532;  RancUffe  v.  Parkyns,  6  Dow,  224;  sed  vide 
Mocatta  v.  Murgatroyd,  1  P.  Wms.  392. 

It  seems  that  a  purchaser  is  bound  by  notice  of  articles  for  a  set- 
tlement, although  the  construction  thereof  is  dubious.  See  vol.  i.  p. 
51,  52  :  and  SenJiouse  v.  Earle,  Amb.  285;  Davies  v.  Davies,  4  Beav. 
84;  Tliompson  v.  Simpson,  1  D.  &  W.  491 ;  Abbott  v.  Geraghty,  4  Ir. 
Ch.  Rep.  15,  24,  25. 

A  general  recital  in  a  deed,  that  there  were  mortgages  on  the  es- 
tate, was  held  to  affect  parties  claiming  under  the  deed  with  no- 
tice :  Farrow  v.  Rees,  4  Beav.  18;  Lacey  v.  Ingle,  2  Ph.  C.  C.  413; 
Gibson  \.  Ingo,  6  Hare,  124;  and  see  Eland  \.  Eland,  1  Beav.  235. 

If  a  man  agrees  to  purchase  under  the  limitations  in  a  deed,  which 
makes  it  necessary  upon  that  transaction  for  him  to  look  into  that 
deed,  and  the  deed  contains  recitals  of  judgments  affecting  the  lands 
he  has  so  agreed  to  purchase,  he  is  bound  by  those  judgments  ;  for 
he  had  a  right  to  see  the  whole  deed  under  which  he  purchased,  and 
therefore  must  be  taken  to  have  seen  the  whole,  and  must  conse- 
quently be  presumed  to  have  taken  notice  of  everything  contained 
in  it  affecting  his  purchase  :  Hamilton  v.  Royse,  2  S.  &  L.  327 ;  and 
see  Mertins  v.  JoLliffe,  Amb.  311.  See  also  and  consider  Ingram  v. 
Pelham,  Amb.  153. 

And  a  purchaser  will  be  affected  with  notice  of  incumbrances  by 
a  recital  which  describes  them  inaccurately.  Thus,  in  Taylor  v. 
Baker,  5  Price,  306,  a  person  had  made  an  equitable  mortgage  to 
A.,  and  afterwards  giving  a  security  to  another  person,  stated  that 
lie  had  given  a  judgment  of  warrant  of  attorney  to  A.  for  money 
borrowed  of  him  ;  and  this  was  held  to  be  sufficient  notice  of  the 
mortgage. 

So,  inaccurate  recitals  of  an  instrument,  as  a  will,  affect  a  pur- 
chaser with  notice  of  its  true  contents  :  Hope  v.  Liddell,  21  Beav. 
183;  and  a  recital  that  a  person  was  seised  "  for  the  term  of  his  life 
with  the  power  of  jointuring"  was  held  to  affect  a  purchaser  with 
notice  of  the  settlement  :  Btiry  v.  Bury,  3  Sug.  V.  &  P.  append, 
xxviii.  lOth  ed. 

Upon  the  same  principle  was  decided  the  well-known  case  oi  Penny 
V.  Watts,  1  Hall  &  T.  266;  1  Mac.  &  G.  150.  There,  on  the  marri- 
age of  the  defendant  with  A.,  who,  under  the  will  of  her  former  hus- 
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band,  was  entitled  to  certain  real  estates,  charged  with  a  legacy  of 
2000Z.,  payable  to  B.,  a  feme  sole,  the  defendant  had  notice  that  B., 
while  sole,  had  released  this  legacy  to  A.,  and  that  A.  had  in  con- 
sequence devised  to  B.  a  certain  part  of  the  real  estates  ;  it 
[  *  61  ]  *  was  held  by  Lord  Cottenham,  reversing  the  decision  of  Sir 
J.  L.  Knight  Bruce,  Vs-C,  (reported  2  De  G.  &  Sin.  501),  that 
the  knowledge  of  these  facts  rendered  it  incumbent  on  the  defendant 
to  have  made  further  inquiries,  and  affected  him  with  constructive 
notice  of  an  equitable  title  acquired  by  the  husband  of  B.,  under  a 
subsequent  agreement  with  A.  to  have  the  devised  estate  conveyed 
to  him.  And  see  Heathorn  v.  Darling,  1  Moo.  P.  C.  C.  5  ;  Ladbroke 
V.  Lee,  4  De  G.  &  S.  106;   Tildesleij  v.  Lodge,  3  Sm.  &  Giff.  543. 

Upon  the  same  principle  it  was  held  that  notice  of  a  charge  to  an 
indefinite  amount,  although  the  notice  was  inaccurate  as  to  the  par- 
ticulars or  extent  of  the  charge,  was  sufficient  to  put  upon  inquiry  a 
party  dealing  for  the  property  subject  to  the  charge;  and  though 
the  actual  charge  afterwards  appeared  to  be  incorrectly  described  in 
the  notice,  it  was  nevertheless  sufficient,  as  a  ground  for  giving 
priority  for  the  true  amount  of  the  charge,  as  against  the  party  who 
received  the  incorrect  notice,  but  made  no  inquiry:  Gibson  v.  Ingo, 
6  Hare,  112,  124.  And  see  G-urney  v.  Lord  Oranmore,  5  Ir.  Ch.  Rep. 
436 ;  Jones  v.  Williams,  24  Beav.  47 ;  Armstrong  v.  Lyn,  9  I.  R.  Eq. 
186. 

With  reference  to  the  case  of  Penny  v.  Watts,  it  must  be  remarked, 
that  it  has  been  considered  as  having  carried  the  doctrine  of  notice 
too  far  (Sugd.  V.  &  P.  766,  14th  ed.)  And  in  a  case  in  Ireland, 
Lord  Chancellor  Brady,  said,  that  it  seemed  to  require  much  ex- 
amination before  it  could  be  received  as  established  law.  Abbott  v. 
Geraghty,  4  Ir.  Ch.  Rep.  23.  And  in  another  case,  a  purchaser  was 
held  not  to  be  fixed  with  notice  of  a  deed  by  evidence  that  he  had 
notice  of  an  annuity  created  by  that  deed,  which,  from  the  notice 
given  of  its  existence,  appeared  to  have  expired  many  years  before 
the  purchase:  Stephenson  v.  Royce,  5  Ir.  Ch.  Rep.  401. 

And  it  has  been  moreover  held,  that  if  a  man  in  purchasing  or 
taking  a  mortgage  over  a  large  estate  as  to  which  the  title  is  furnish- 
ed to  him,  chooses,  as  to  a  small  portion,  to  be  content  with  a  short 
title,  he  will  not  as  to  all  the  rest  of  the  estate  be  afPected  with 
notice  of  something  which  he  might  have  found  out  if  he  had  in- 
vestigated the  earlier  title  to  the  small  portion.  Per  Lord  Hatherley, 
L.  C,  in  Hunter  v.  IFaZfers,  7L.  R.  Ch.  App.  83. 

In  a  recent  case  it  has  been  laid  down  that  what  may  be  sufficient 
to  give  constructive  notice  to  an  actual  trustee  is  not  sufficient  to 
raise  a  constructive  trust  in  a  third  party.  See  Williams  v.  Williams, 
17  Ch.  D.  437.  [If  a  purchaser  knows,  or  has  notice  that  a  sale  is 
fraudulent  or  collusive,  his  title  will  not  be  allowed  to  prevail  against 
the  interests  of  the  cestui  que  trust:  Swink  -v.  Snodgrass,  17  Ala. 
653;  Graff  u  Castleman,  5  Rand.  204.] 

When,  according  to  a  very  convenient  practice,  a  mortgage  is 
142 


LE  NEVE  V.  LE  NEVE.  *  63 

made  to  trustees,  to  keep  the  trusts  off  the  face  of  the  mort- 
gage *  deed,  and  to  introduce  a  recital  that  the  persons  who  [  *  G2  ] 
are  in  fact  the  trustees,  are  entitled  to  the  money  on  a  joint 
account,  the  Court  always  refuses  to  make  an  inquiry  into  the  trusts, 
and  a  purchaser  can  fully  rely  on  the  recital,  and  will  not  be  treated 
as  having  had  notice  of  the  trusts,  or  that  the  mortgage  money  be- 
longed to  anyone  else.  In  re  Harman  and  Uxbridge  and  Rickmaiis- 
worth  Raihvay  Co.,  24  Ch.  D.  720,  726. 

By  recent  legislation  in  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  the  doctrine  of  constructive  notice 
by  recital  or  reference  is  very  considerably  circumscribed.  It  is 
thereby  enacted  that  "a  purchaser  of  any  property  shall  not  require ' 
the  production,  or  any  abstract  or  copy  of  any  deed,  will,  or  other 
document,  dated  or  made  before  the  time  prescribed  by  law,  or 
stipulated  for  commencement  of  the  title,  even  though  the  same 
creates  a  power  subsequently  exercised  by  an  instrument  abstracted 
in  the  abstract  furnished  to  the  purchaser;  nor  shall  he  require  any 
information,  or  make  any  requisition,  objection,  or  inquiry  with 
respect  to  any  such  deed,  will,  or  document,  or  the  title  prior  to  that 
time,  notwithstanding  that  any  such  deed,  will,  or  other  document 
or  that  prior  title  is  recited,  covenanted  to  be  produced  or  noticed; 
and  he  shall  assume,  unless  the  contrary  appears,  that  the  recitals 
contained  in  the  abstracted  instruments,  of  any  deed,  will,  or  other 
document,  forming  part  of  that  prior  title,  are  correct,  and  give  all 
the  material  contents  of  the  deed,  will,  or  other  document  so  recited, 
and  that  every  document  so  recited  was  duly  executed  by  all  neces- 
sary parties,  and  perfected,  if,  and  as  required,  by  fine,  recovery, 
acknowledgment,  inrolment,  or  otherwise."     Sect.  3  (3). 

Under  sect.  1  of  the  Vendor  and  Pvirchaser  Act,  1874,  in  the 
absence  of  stipulation  to  the  contrary,  the  root  of  the  title  to  lands 
or  hereditaments  ought  to  be  shown  for  forty  years,  but  an  earlier 
title  may  be  required  in  those  cases  where  an  earlier  title  than  sixty 
years  could  have  been  required  before  that  Act.  As,  for  instance, 
when  the  first  abstracted  instrument  is  a  will  containing  only  a 
general  devise,  and  seisin  is  not  proved  {Parr  v.  Lovegrove,  4  Drew. 
170),  or  a  mere  voluntary  deed  (Marsh  v.  Earl  Granville,  W.  N. 
1882,  p.  157). 

In  consequence  of  subs.  3,  sect.  3,  of  the  Conveyancing  and  Law 
and  Property  Act,  1881,  a  purchaser  in  the  absence  of  stipulation 
will  not  be  entitled  to  require  the  production  of  all  documents  recited 
or  noticed,  dated,  or  made  before  the  time  prescribed  by  law  (i.  e., 
forty  years),  or  stipulated  for  the  commencement  of  the  title,  and 
notwithstanding  the  doctrine  that  notice  of  a  document  is  notice  of 
its  contents,  he  will  be  protected  by  acting  on  this  subsection. 

*He  will  not,  however,  be  protected  if  the  earlier  title  ap-   [  *  63  ] 
pears  on  the  abstract  (Sellick  v.  Trevor,  11  M.  &  W.722),  or 
has  been  accidentally  disclosed  by  the  vendor  (Smith  v.  Robinson,  13 
Ch.  D.  148).     The  purchaser  moreover  still  retains  full  power  not- 
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withstanding  the  provisions  of  subs.  3,  to  object  to  the  earlier  title 
if  he  can  show  it  to  be  bad  or  defective  aliunde :  Darlington  v.  Hawi- 
ilton,  Kay,  550;  Waddell  v.  Wolfe,  9  L.  K.  Q.  B.  515;  Harnett  v. 
Baker,  20  L.  R.  Eq.  50;  Jones  v.  Clifford,  3  Ch.  D.  779;  In  re  Ban- 
ister, Broad  v.  Munton,  12  Ch.  D.  131.  See  also  subs.  11.  The  Con- 
veyancing Acts,  by  Wolstenhelme  &  Turner,  3rd  ed.  p.  20 

3.  Constructive  notice  by  occupation  or  tenancy.'] — As  a  general 
rule  if  a  person  purchases  an  estate  which  he  knows  to  be  in  the  oc- 
cupation of  another  than  the  vendor,  he  is  bound  by  all  the  equities 
which  the  party  in  such  occupation  may  have  in  the  land;  for  pos- 
"  session  is  prima  facie  seisin,  and  the  purchaser  has,  therefore,  actual 
notice  of  a  fact  by  which  the  property  is  aii'ected,  and  he  is  bound  to 
ascertain  the  truth.  Thus,  if  a  person  purchases  property  in  the 
occupation  of  one  whom  he  supposes  to  be  only  a  tenant  from  year 
to  year,  he  will  be  held  to  have  notice  of  a  lease  under  which  he  holds, 
and  of  the  contents  of  it:  Taylor  v.  Stibbert,  2  Ves.  jun.  437,  440. 
And  see  Jones  v.  Smith,  1  Hare,  60;  Holmes  v.  Powell,  8  De  G.  Mac. 
&  G.  572;  MumfordY.  StoJuvasser,  18  L.  R.  Eq.  556;  Carraly.  Keays, 
8  L.  R.  Eq.  97;  Reilhj  v.  Garnetf,  7  I.  R.  Eq.  1. 

[Blackstone  says,  possession  is  notice:  2  Blks.  Com.  341.  The 
doctrine  appears  to  be,  that  when  a  person  is  in  peaceable  posses- 
sion of  a  corporeal  hereditament,  he  is  entitled  to  impute  knowledge 
of  that  possession  to  all  who  attempt  to  purchase,  or  secure  any  in- 
terest ia  that  property  which  conflicts  with  his  title,  and  any  person 
who  .knows  that  another  is  in  possession  of  property,  cannot  be 
heard  to  deny  having  notice  of  the  title  under  which  the  person  in 
possession  claims. 

The  above  was  recognized  in  Billington  v.  Welsh,  5  Binney,  129; 
and  in  all  the  State  and  Federal  Courts  where  the  question  has  come 
up,  it  has  been  treated  as  a  fundamental  principle  by  which  the 
acquisition  and  enjoyment  of  real  property  is  controlled:  Money  v. 
Ricketts,  62  Miss.  209;  Leach  v.  Ansbocher,  5  P.  F.  Smith,  85; 
Warren  v.  Richmond,  53  111.  22;  Kecknie  v.  Hoskins,  23  Me.  230; 
Landes  v.  Brant,  10  How.  375;  Disbrow  v.  Jones,  Harr.  48;  Glide- 
well  V.  Spraugh,  26  Ind.  319;  Hubbard  v.  Long,  20  Iowa,  149;  Mc- 
Kinzie  v.  Perrill,  15  Ohio,  162;  Hughes  t;.  United  States,  4  Wallace, 
232;  Chesterman  v.  Gardner,  5  Johns.  Ch.  32.] 

And  the  rule  extends  not  only  to  interests  connected  with  the  ten- 
ancy of  the  occupier,  but  also  to  interests  which  he  may  have  under 
collateral  agreements.  Thus,  if  the  tenant  in  possession  has  entered 
into  a  contract  for  the  purchase  of  the  estate,  a  subsequent  purchaser 
will  be  held  to  liave  had  constructive  notice  of  the  contract,  as  he 
was  bound  to  make  inquiry  from  the  tenant  which  would  have  led 
him  to  a  knowledge  of  it  {Daniels  v.  Davison,  16  Ves.  249;  S.  C.  17 
Ves.  438;  Douglas  v.  Witterwi'onge,  16  Ves.  254,  cited;  Lewis  v. 
Bond,  18  Beav.  85 ;  Wilbraham  v.  Livesey,  lb.  206 ;  and  see  Crofton 
V.  Ormsby,  2  S.  &  L.  583;  Aleuxv.  Malthy,  2  Swanst.  281;  Powells. 
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Dillon,  2  Ball  .&  B.  416;  Bailey  v.  Richardson,  9  Hare,  734,  and  the 
comments  thereon  in  Barnhart  v.  Greenshields,  9  Moore,  P.  C.  C.  33, 
34;  Thomas  v.  Davies,  9  W.  R.  (V.-C.  S.)  831);  even  although  the 
interests  which  the  tenant  may  have  were  posterior  to  the  lease  under 
which  he  held:   Allen  v.  Anthony,  1  Mer.  282. 

So,  likewise,  were  two  persons  who  are  tenants  in  common  of  prop- 
erty are  carrying  on  business  upon  it,  as  their  possession 
will  be  constructive  notice  of  the  title  *  of  the  partnership.  [  *  64  ] 
See  Cavander  v.  Bulteel,  9  L.  E.  Ch.  App.  79.  There  Bew- 
lay  and  the  plaintiff,  who  were  tenants  in  common  in  fee  in  equal 
shares  of  certain  property,  entered  into  a  partnerehip,  and  it  was 
agreed  by  the  articles  that  the  premises  should  be  partnership  prop- 
erty. The  business  of  the  partnership  was  carried  on  there.  Sub- 
sequently, in  order  to  secure  a  private  debt,  Bewlay  mortgaged  his 
moiety  of  the  property  to  the  defendants,  who  knew  that  the  proj)- 
erty  ivas  the  place  of  business  of  the  firm.  Some  years  afterwards 
Bewlay  absconded,  and  the  plaintiff  was  obliged  to  pay  the  debts  of 
the  firm,  all  of  which  had  been  contracted  since  the  mortgage,  and 
a  large  balance  thus  became  due  to  him.  It  was  held  by  the  Lords 
Justices,  reversing  the  decision  of  Sir  J.  Wickens,  V.-C,  that,  as  the 
mortgagees,  when  they  took  their  security,  knew  that  the  firm  was 
in  possession  of  the  property,  they  had  constructive  notice  of  the  title 
of  the  partnership,  and  that  their  claim  must  be  postponed  to  that 
of  the  plaintiff. 

Although  the  case  of  Daniels  v.  Davison  (16  Ves.  249)  has  been 
followed,  it  has  always  been  considered  an  extreme  case,  beyond 
which  the  doctrine  ought  not  to  be  extended.  Accordingly  it  was 
said  by  Lord  Cottenham,  then  Master  of  the  Rolls,  that  "although 
it  is  true  that  where  a  tenant  is  in  possession  of  the  premises,  a  pm-- 
chaser  has  implied  notice  of  the  nature  of  his  title;  yet,  if  at  the 
time  of  the  purchase,  the  tenant  in  possession  was  not  the  original 
lessee,  but  merely  held  tinder  a  derivative  lease,  and  had  no  knowl- 
edge of  the  covenant  contained  in  the  original  lease,  it  had  never 
been  considered  want  of  due  diligence  in  the  purchaser,  which  was 
to  fix  him  with  implied  notice,  if  he  did  not  pursue  his  inquiries 
through  every  derivative  lessee,  until  he  arrived  at  the  person  entitled 
to  the  original  lease,  which  could  alone  convey  to  him  information 
of  the  covenant:"  Hanhury  v.  Litchfield,  2  Mv.  &  K.  633;  Jones  v. 
Smith,  1  Hare,  62.  And,  in  Penny  v.  Watts,2  De  G.  &  Sm.  150;  1 
Mac.  &  G.  150:  1  Hall  &  T.  266,  it  seems  to  have  been  considered 
doubtful  whether  the  mere  occupation  by  a  person  of  property  would 
be  notice  of  an  agreement  not  connected  with  his  occupation.  And 
see  Nelthorpe  v.  Holgate,  1  Coll.  203. 

The  doctrine,  moreover,  laid  down  in  Daniels  v.  Davison  is  not  ap- 
plicable as  between  vendor  and  purchaser  whilst  the  matter  rests  in 
contract. 

In  other  words  although  a  purchaser  who  has  completed  his  con- 
tract by  taking  a  conveyance,  is,  according  to  the  authorities,  bound 
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by  the  equities,  which  the  occupier  may  have  in  the  land,  he  cannot 
be  compelled  by  the  vendor  to  complete  a  contract  which  he 
[  *65  ]   had  entered  into  in  ignorance  of  *  those  equities,  upon  the 
ground  that  he  had  constructive  notice  thereof  from  know- 
ing who  was  in  occupation:   Caballero  v.  Henty,  9  L.  R.  Ch.  App. 

447. 

It  is  true  that  Lord  Romilly,  M.  R.,  in  James  v.  Lichfield,  9  L 
R.  Eq.  51,  where  a  vendor  contracted  to  sell  certain  property,  which 
the  purchaser  knew  to  be  in  the  occupation  of  a  tenant,  held  that 
the  purchaser  was  thereby  afFected  with  notice  of  an  agreement  for 
a  lease  which  the  tenant  had,  and  refused  to  make  a  decree  for  spe- 
cific performance  upon  a  bill  filed  by  the  purchaser  unless  be  elect- 
ed to  take  the  property  without  compensation  in  respect  of  the 
agreement  for  a  lease,  as  his  Lordship  considered  that  the  duty  to 
inquire  as  to  the  interest  of  the  tenant  in  possession  applied  to  the 
case  between  vendor  and  purchaser,  as  well  as  between  purchaser 
and  tenant,  and  that  no  distinction  could  be  properly  drawn  in  a 
Court  of  equity,  on  the  ground  that  the  matter  rested  in  contract, 
and  that  the  conveyance  of  the  legal  estate  had  not  been  made  to 
the  purchaser.  This  decision,  moreover,  was  followed  in  the  Court 
of  Common  Pleas  in  Phillips  v.  Miller^  9  L.  R.  C.  P.  196. 

These  two  cases,  however,  must  be  considered  as  ovei-ruled  by  the 
case  of  Caballero  v.  Henty,  9  L.  R.  Ch.  App.  447.     There  the  con- 
ditions of  sale  of  a  public-house  stated  that  it  was  in  the  occupa- 
tion of  a  tenant.     A  brewer,  intending  to  use  the  public-house  for 
the  sale  of  his  beer,  agreed  to  buy  it.     He  afterwards  learnt  that  it 
was  under  lease  to  another  brewer  for  a  term,  of  which  eight  years 
were  unexpired.     It  was  held  by  the  Lords   Justices,  afl&rming   the 
decision  of  Sir  G.  Jessel,  M.  R.,  that  the  purchaser  was  not  bound 
to  ascertain  from  the  tenant  the  terms  of  his  tenancy,  and  that  in 
such  a   case  the  vendor  could  not  enforce  specific  performance. 
"There  is  no  pretence,"  said  James,  L.  J.,  "for  the  case  made  by  the 
plaintiff,  that  a  person  who  wants  to  buy  such  property,  and   has 
notice  of  the  occupation  of  the  tenant,  is  bound  to  go   and  inquire 
of  the  tenant  what  is  the  nature  of  his  tenancy.      For  this  propo- 
sition James  v.  Lichfield  (9  L.  R.  Eq.  51 )  was  cited  as  an  authority. 
In  that  case  there  certainly  are  some  dicta  which  nearly  go  to  that 
extent,  and  which  support  the  notion  that  the   doctrine   of  Daniels 
V.  Davison  (16  Ves.  249)  applies  as  between  vendor  and  purchaser, 
and  whilst  the  matter  still  restg   in  contract.     It  is  not  necessary 
now  to  deal  with  that  case,  but  I  am  not  at  present  prepared  to  as- 
sent to  any  such  propositions.      The  doctrine  in  question  seems   to 
me  to  refer  to  equities  between  the  purchaser  and  the  tenant  when 
the  legal  estate  has  passed,  and  to  have  nothing  to  do  with 
[  *  66  ]  the  rights  and  *  liabilities  of  vendors    and  purchasers  be- 
tween themselves.     If  there  is  anything   in  the   nature   of 
the  tenancies  which  affects  the  property  sold,  the  vendor  is  bound 
to  tell  the  purchaser,  and  to  let  bim  know  what  it  is  which  is  being 
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sold;  and  the  vendor  cannot  afterwards  say  to  the  purchaser,  'If  you 
had  gone  to  the  tenant  and  inquired  you  would  have  found  out  all 
about  it.'  During  the  argument,  I  referred  to  a  passage  in  Sugden's 
Vendo7^s  and  Purchasers  (7th  ed.  p.  745;  14th  ed.  p.  774),  which 
seems  to  show  that  a  purchaser  is  not  bound  to  STO  to  the  tenant  to 
inquire.  At  all  events  the  vendor  cannot  enforce  such  an  agree- 
ment as  this."  See  Martyr  v.  Lawrence,  2  De  G.  Jo.  &  Sm.  261; 
Hughes  v.  Jones,  3  De  G.  F.  &  Jo.  307.  See  also  cases  cited,  ante, 
p.  54. 

Notice,  however,  that  an  occupier  holds  as  tenant  of  a  particular 
person  is  notice  of  the  title  of  the  latter.  Bailey  v.  Richardson,  9 
Hare,  734.  So  also  notice  that  the  tenants  paid  their  rents  to  any- 
one is  notice  of  the  instument  under  which  they  were  compelled  to 
pay  them,  and  of  the  rights  of  all  parties  thereunder.  Knight  v. 
Boivyer,  2  De  G.  &  Jo.  421;  23  Beav.  609.  See  also  Attorney -Gen- 
eral V.  Stephens,  1  K.  &  J.  750,  reversed  on  other  points,  0  De  G. 
Mac.  &  G.  111. 

Where  a  man  is  of  right  in  possession  of  a  corporeal  heredita- 
ment, he  is  entitled  to  impute  knowledge  of  that  possession  to  all 
who  deal  for  any  interest  in  the  property,  and  persons  so  dealing 
cannot  be  heard  to  deny  notice  of  the  title  under  which  the  posses- 
sion is  held,  nor  is  it  necessary  that  such  possession  should  be  con- 
tinually visible  or  actively  asserted.  See  Holmes  v.  Poivell,  8  De 
G.  Mac.  &  G.  572.  There  the  purchasers  of  mines  took  possession 
under  the  agreement  for  purchase  without  any  conveyance.  After- 
wards a  person  purchased  the  land  without  any  exception  of  the 
mines.  It  was  held  by  the  Lords  Justices  of  the  Court  of  Appeal, 
affirming  the  decision  of  Sir  John  Stuart,  V.-C,  that  the  piirchaser 
of  the  land  took  with  notice  of  the  agreement,  and  was  bound  spe- 
cifically to  perform  it.  But  see  the  remark  of  James,  L.  J.,  in  Ca- 
vander  v.  Bulteel,  9  L.  B.  Eq.  82. 

The  possession,  however,  by  a  vendor  of  an  estate  which  he  has 
sold  will  not  be  constructive  notice  of  any  lien  he  may  have  for  un- 
paid purchase-money,  if  he  has  signed  the  usual  receipt  on  the  con- 
veyance for  the  whole  purchase-money;  for,  after  that,  no  man 
could  be  expected  to  inquire  whether  the  purchase-money  had  been 
paid:  White  v.  Wakefield,  7  Sim.  401.  And  see  Bice  v.  Bice,  2 
Drew.  1;  Miiir  v.  Jolly,  26  Beav.  143;  TlYZsow  v.  Keating,  4  De  G.  & 
Jo.  588;  and  the  note  to  Machreth  v.  Symmons,  vol.  i.  p.  387. 

*  Notice  of  a  tenancy  will  not,  it  seems,  afFect  a  purchaser  [  *  67  ] 
with  constructive  notice  of  the  lessor's  title  (per  Wigram, 
V.-C,  in  Jones  v.  Smith,  1  Hare,  63);  nor  will  a  purchaser  bona 
fide  and  without  notice  be  atfected  by  the  mere  circumstance  of  the 
vendor  having  been  out  of  possession  many  years:  Oxwith  v. 
Pliimer,  Bac.  Abr.,  tit.  "Mortgage"  (E.),  sect.  3;  S.  C,  2  Vern.  636; 
S.  C,  Gilb.  Eq.  Rep.  13;  and  see  the  remarks  on  this  casein  Barn- 
hart  V.  Greeyishields,  9  Moore's  P.  C.  C.  34,  35;  and  in  the  Attor- 
ney-General V.  Backhouse,  17  Ves.  293,  where  the  question  arose  upon 
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the  validity  of  a  lease  of  charity-lands.  Lord  Eldo7i,  speaking  of 
the  position  of  the  assignee  of  the  lease,  said,  "Though  the  pur- 
chaser of  a  lease  has  never  been  considered  as  a  purchaser  for  valu- 
able consideration  without  notice,  to  the  extent  of  not  being  bound 
to  know  from  whom  the  lessor  derived  his  title,  I  am  not  aware  of 
any  case  that  has  gone  the  length  that  he  is  to  take  notice  of  all 
those  circumstances  under  which  the  lessor  derived  that  title." 

If  the  possession  is  vacant,  the  purchaser  is  not  bound  to  inquire 
as  to  the  title  of  the  last  occupier,  and  will,  therefore,  not  have  con- 
structive notice  of  the  information  he  might  have  obtained  by  such 
inquiry:  Miles  v.  Langley,  1  Euss.  &  My.  39,  2  Russ.  &  My.  626; 
see  also  Jones  v.  Smith,  8  Hare,  62;  Martyr  v.  Lmarence,  2  De  G. 
Jo.  &  Sm.  261;  Hughes  v.  Jones,  3  De  G.  F.  &  J.  307. 

4.  Constructive  notice  between  principal  and  agent] — It  is  clear, 
as  is  laid  down  in  the  principal  case,  that  notice  to  an  agent,  attor- 
ney, or  counsel  of  a  purchaser,  is  constructive  notice  to  their  prin- 
cipal; for,  if  it  were  otherwise,  it  would  cause  great  inconvenience, 
and  notice  would  be  avoided  in  every  case  by  employing  agents: 
Sheldon  v.  Cox,  2  Eden,  228;  Newstead  v.  Searless,  1  Atk.  265; 
Tunstall  v.  Trappes,  3  Sim.  301;  Dryden  v.  Frost,  3  M.  &  C.  670; 
Lenehanv.  M'Cabe,  2  Ir.  Eq.  Rep.  342;  Richards  v.  Gledstanes, 
3Giff.  298;  Atterbury  Y.Wallis,  8  De  G.  Mac.  &  G.  454;  Vane  v. 
Vane,  8  L.  R.  Ch.  App.  383;  Bradley  v.  Riches,  9  Ch.  D.  189. 
[Jackson  v.  Leek,  19  Wend.  339;  Jackson  v.  Sharh,  9  Johns,  163; 
Astor  V.  Wells,  4  Wheat.  466.  He  must,  however,  be  an  agent  in 
the  strict  sense  of  the  word:  Winchester  v.  R.  R.  Co.,  4  Md.  231; 
Bank  v.  Payne,  25  Conn.  444.] 

The  same  rule  applies  if,  as  in  the  principal  case,  they  are  con- 
cerned for  both  vendor  and  purchaser  in  the  same  transaction 
{Sheldon  v.  Cox,  2  Eden,  224:;'  Fuller  \.  Bennet,  2  Hare,  402;  M'- 
Mahon  v.  M'Elroy,  5  I.  R.  Eq.  1);  even  if  they  be  themselves  the 
vendors,  (Majoribanks  \.  Hovenden,  6  Ir.  Eq.  Rep.  238;  Dru.  11; 
Atkins  V.  Delmege,  12  Ir.  Eq.  Rep.  1;  Twycross  v.  Moore,  13  Ir.  Eq. 
Rep.  250;  Robinson  v.  Briggs,  1  Sm.  &  Giff.  188;  Tucker  v.  Henzil, 
4  Ir.  Ch.  Rep.  513;  Speyicer  v.  Topham,  2  Jur.  N.  S.  865;  In  re 
Rorke,  13  Ir.  Ch.  R.  273;  14  Ir.  Ch.  Rep.  442),  or  when  the 
[  *  68  j  same  solicitor  *  acts  both  for  the  mortgagor  and  mortgagee 
{Tweedale  v.  Tweedale,  23  Beav.  341). 

The  mere  fact,  however,  of  the  mortgagor  being  a  solicitor  and 
himself  preparing  the  deed,  and  of  the  mortgagee  employing  no 
independent  professional  adviser,  has  been  held  insufficient  to  fix 
the  latter  with  notice  of  a  prior  incumbrance  known  only  to  the 
solictor.     Espin  v.  Pemberton,  4  Drew.  333;  3  De  G.  &  Jo.  547. 

Notice  to  a  solicitor  in  the  country  is  notice  to  a  person  acting  in 

a  cause  by  his  town  agent  ( Norms  \.  Le  Neve,  3  Atk.  26);  and  notice 

is  binding  even  upon  infants,  where  a  sale  is  made  under  a  decree 

of  the  Court  {Toulmin  v.  Steere,  3  Mer.  210;  or  although  the  con- 
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veyancG  is  made  to  a  third  person  ( Coote  v.  Mammon,  5  Bro.  P.  C. 
355,  Toml.  ed.). 

And  where  moneys  which  foi-med  part  of  a  larger  sum  placed  by 
a  client  in  the  hands  of  his  solicitor  for  the  purposes  of  investment, 
were  lent  by  him  on  the  security  of  a  mortgage  in  which  he  had 
affected  to  act  as  principal,  the  client  was  held  to  be  bound  by  the 
notice  of  all  the  circumstances  which  came  within  the  solicitor's 
knowledge:  Spaight  v.  Cowne,  1  H.  &  M.  359. 

However,  notice  to  counsel,  agents,  or  solicitors  must,  in  order  to 
afPect  their  employer,  have  been  given  or  imparted  to  them  in  the 
same  transaction;  for,  if  the  law  were  otherwise,  "it  would,"  as  ob- 
served by  Lord  Ha7-divicke^  "make  purchasers  and  mortgagees'  titles 
depend  altogether  on  the  memory  of  their  counsellors  and  agents, 
and  oblige  them  to  apply  to  persons  of  less  eminence  as  counsel,  as 
not  being  so  likely  to  have  notice  of  former  transactions:"  War- 
rick V.  Warrick,  3  Atk.  294;  Fitzgerald  v.  Falconberge,  Fitzgibb. 
207;  Worsley  v.  Earl  of  Scarborough,  3  Atk.  392;  Steed  v.  Whita- 
ker,  Barnard.  Ch.  Rep.  220;  Hi7ie  v.  Dodd,  2  Atk.  275;  Ashley  v. 
Bailey,  2  Ves.  368;  Lowther  v.  Carlton,  2  Atk.  242;  Fuller  v.  Ben- 
net,  2  Hare,  394;  Tylee  v.  Webb,  6  Beav.  552;  S.  C,  14  Beav.  14: 
Finch  V.  Shaw,  19  Beav.  500;  5  H.  L.  Cas.  905;  In  re  Smallman^s 
Estate,  2  I  R.  Eq.  34. 

The  same  exception  seems  to  apply,  even  if  the  notice  is  personal: 
as,  "if  a  man  purchase  an  estate  under  a  deed,  which  happens  to 
relate  also  toother  lands  not  comprised  in  that  purchase,  and  after- 
wards purchases  the  other  lands  to  which  an  apparent  title  is  made, 
independent  of  that  deed,  the  former  notice  of  the  deed  will  not  of 
itself  affect  him  in  the  second  transaction;  for  he  was  not  bound  to 
carry  in  his  recollection  those  parts  of  a  deed  which  had  no  rela- 
tion to  the  particular  purchase  he  was  then  about,  nor  to  take  notice 
of  more  of  the  deed  than  affected  his  then  purchase."  Per  Lord 
Redesdale  in  Hamilton  v.  Royse,  2  S.  &  L.  327. 

*In  some  cases  the  doctrine  of  notice  to  counsel,  agents,  [  *  69  ] 
or  solicitors,  which  Lord  Hardioicke  held  must,  in  order  to 
bind  their  employers,  be  in  the  same  transaction,  was  rather 
dangerously  extended  by  subsequent  judges,  and  Lord  Langdale  in 
Hargreaves  v.  Rothwell,  1  Kee.  159,  laid  it  down  that  where  one 
transaction  is  closely  followed  by,  and  connected  with  another:  or 
where  it  is  clear  that  a  previous  transaction  is  present  to  the  mind 
of  the  solicitor  when  engaged  in  another  transaction,  there  is  no 
ground  for  the  distinction  by  which  the  rule  that  notice  to  the 
solicitor  is  notice  to  the  client,  has  been  restricted  to  the  same  trans- 
action. And  see  Brotherton  v.  Halt,  2  Vern.  574;  Mountford  v. 
Scott,  T.  &R.  274;  and  see  Winter  v.  Lord  Anson,  3  Russ.  488,  493; 
Lenehan  v.  M'Cabe,  2  Ir.  Eq.  Rep.  342;  Nixon  v.  Hamilton,  2  D. 
&  Walsh,  364;  Perkins  v.  Bradley,  1  Hare,  "219;  Majoribanks  v. 
Hovenden,  6  Ir.  Eq.  Rep.  238;  M'Mahon\.  M'Elroy,  5  L  R.  Eq.  1; 
Fuller  V.  Benett,  2  flare,  394;   Wilde  v.  Gibson,  1  Ho.  Lo.  Ca.  605; 
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Get^ard  v.  O'Reilly,  3  D.  &  War.  414.  [The  notice  if  given  to  an 
agent,  must  be  an  agent  for  the  purpose  of  the  purchase:  the  notice 
must  also  be  given  to  him  while  he  is  engaged  in  the  transaction, 
because  notice  to  agents  generally  without  reference  to  the  particular 
business  in  hand  is  not  binding  upon  the  principal:  See  Ross  v. 
Horton,  2  Cushman,  591;  Bank  v.  Aymar,  3  Hill,  362.  ] 

Now,  however,  subs,  (ii),  sect.  3  of  the  Conveyancing  Act,  1882 
(ante,  p.  45),  restores  the  law  as  laid  down  by  Lord  Hardivicke  in 
Warrick  v.  Warrick,  3  Atk.  294,  restricting  the  effect  of  notice  to 
cqy.nsel,  agent,  or  solicitors,  to  that  which  has  come  to  their  know- 
ledge in  the  same  transaction. 

In  oi'der  to  affect  a  person  with  constructive  notice  of  facts  with- 
in the  knowledge  of  his  solicitor,  it  is  necessary  not  only  that  the 
knowledge  should  be  derived  from  the  same  transaction,  but  it 
must  be  material  to  that  transaction,  and  such  as  it  was  the  duty  of 
the  agent  to  communicate.  See  Wyllie  v.  Pollen,  Z2  L.  J.  Ch.  (N. 
S.)  782,  where  it  was  held  by  Lord  Westhury,  C,  that  the  transferee 
of  a  mortgage  would  not  be  affected  by  the  knowledge  of  the  solicitor 
acting  for  him  in  the  transfer  of  an  incumbrance  subsequent  to  the 
original  mortgage,  so  as  to  prevent  him  from  making  further 
advances,  such  knowledge  not  being  material  to  the  business  of  the 
transfer. 

The  circumstance  of  only  one  solicitor  acting  in  a  transaction 
does  not  necessarily  constitute  him  the  solicitor  of  both  parties,  so 
as  to  affect  one  with  notice  of  facts  known  to  the  others.  Perry  v. 
Roll,  2  De  G.  F.  &  Jo.  38. 

The  employment  of  a  solicitor  to  do  a  merely  ministerial  act, 
such  as  the  procuring  the  execution  of  a  deed,  does  not  constitute 
him  solicitor  to  the  party  executing  the  deed  so  as  to  affect  him  with 
constructive  knowledge  of  matters  within  the  knowledge  of  the  so 

licitor:  Wijllie  \.  Pollen,  32  L.  J.  Ch.  (N.  S.)  782. 
[  *  70  ]  Where  a  solicitor  acting  for  *  both  parties,  has  notice  of 
a  document,  and  with  the  consent  of  one  of  such  parties 
conceals  his  knowledge  from  the  other  party,  the  latter  party  will 
not  be  affected  with  constructive  notice  of  such  document:  Sharpe 
v.  Foy,  4  L.  R.  Ch.  App.  35. 

And  where  a  solicitor,  employed  by  both  parties,  is  himself  the 
author  of  a  fraud,  although  the  solicitor  had  actual  and  full  notice 
of  his  own  fraud,  his  employer  will  not  be  constructively  affected 
thereby,  as  the  law  cannot  presume  that  the  solicitor  would  make  a 
disclosure  of  such  fraud  to  his  employer:  Kennedy  v.  Gh^een,  3  My. 
&  K.  G99.  And  see  Jones  v.  Smith,  1  Ph.  256;  Neeson  v.  Clarkson, 
2  Hare,  163,  Frail  v.  Ellis,  16  Beav.  350;  Hiorns  \.  Holton,  16 
Beav  259;  Greenslade  v.  Dare,  20  Beav.  284,  291;  Spencer  v.  Top- 
ham,  2  Jur.  N.  S.  865;  Robinson  v  Briggs,  1  Sm.  &  Giff.  188  ; 
Hewitt  V.  Loosemore,  9  Hare,  449,  455;  Thompson  \.  CarticHght,  33 
Beav.  178;  2  De  G.  Jo.  &  Sm,  10;  Ogilvie  v.  Jeaffreson,  2  Giff.  353; 
In  re  Europeaii  Bank,  5  L.  K.  Ch.  App.  358;  Sunkey  v.  Alexander, 
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9  I.  R.  Eq.  259;  also  Waldy  v.  Gray,  20  L.  R.  Eq.  238;  Cave  v. 
Cave,  15  Ch.  D.  639.  In  re  Lord  Southampton's  Estate,  16  Ch.  D. 
178. 

The  principle,  however,  laid  down  in  Kennedy  v.  Greeyi,  has  been 
held  not  to  apply  unless  it  be  made  out  that  a  distinct  fraud  was 
intended  in  the  very  transaction,  so  as  to  make  it  necessary  for  the 
solicitor  to  conceal  the  facts  from  his  client  in  order  to  defraud  him. 
See  Atterbury  v.  Wallis,  8  De  G.  Mac.  &  G.  454;  where  a  solicitor 
took  a  mortgage  of  an  equity  of  redemption  and  sub-mortgaged  it. 
Soon  afterwards  he  and  the  first  mortgagee  and  the  mortgagor 
joined  in  a  new  mortgage  of  part  of  the  property,  he  acting  as  the 
solicitor  for  all  the  parties  to  the  transaction,  and  suppressing  all 
mention  of  the  sub  mortgage.  It  was  held  by  the  Lords  vTustices 
of  the  Court  of  Appeal,  that  the  new  mortgagee  was  affected  by  the 
solicitor's  knowledge  of  the  sub-mortgage  (his  conduct  not  excluding 
the  effect  of  such  notice),  and  took  subject  to  it,  except  to  the  extent 
of  the  money  paid  by  him  in  satisfaction  of  the  first  mortgage. 

In  this  case  it  will  be  observed  that  the  submortgasfe  was  not  of 
itself  a  fraud,  which  it  was  necessary  to  conceal  from  the  new  mort- 
gagee, who  might  have  been  willing  to  have  advanced  his  money 
subject  thereto,  hence  it  was  not  sufiicient  of  itself  to  rebut  the 
ordinary  presumption  of  disclosure  by  the  solicitor  so  as  to  affect 
his  client  with  notice.  See  also  Hewitt  v.  Loosemore,  9  Hare,  449; 
Rolland  v.  Hart,  6  L.  R.  Ch.  App.  678.  So  in  Bradley  v.  Riches, 
9  Ch.  D.  189,  the  plaintiflf  had  lent  money  to.  a  solicitor  on 
the  security  of  the  deposit  of  title  *  deeds  of  land  in  [*71] 
Middlesex  with  a  letter  charging  the  land,  the  legal  estate 
in  which  was  outstanding.  The  solicitor  afterwards,  by  way  of 
security  for  money  due  to  a  client,  made  a  mortgage  of  the  land  to 
the  client,  which  mortgage  was  registered.  It  was  held  by  Fry,  J., 
that  the  client  must  be  presumed  to  have  had  notice  of  the  plain- 
tiff's charge,  which,  therefore,  though  unregistered,  retained  priority. 
But  see  Thompson  v.  Cartwright,  33  Beav.  178;  2  De  G.  J.  &  Sm. 
10.  [Notice  to  a  husband  is  not  notice  to  his  wife,  unless  he  is  her 
agent  and  is  engaged  upon  the  business  when  he  receives  the 
notice:  Perry  on  Trusts,  Sec.  222;  Snyder  v.  Sponable,  1  Hill,  567, 
7  Hill,  424.] 

And  it  has  been  decided,  that  a  client  will  be  affected  with  con- 
structive notice  of  a  trust,  the  existence  of  which  is  known  to  his 
solicitor,  even  although  the  solicitor  may  have  committed  a  fraud 
in  relation  to  that  trust.     Boursot  v.  Savage,  2  L.  R.  Eq.  134. 

TJue  mere  fact  of  two  companies  having  the  same  solicitor,  or  some 
directors  in  common,  does  not  affect  each  company  with  notice  of 
everything  that  is  done  by  the  other:  In  re  Marseilles  Extension 
Railway  Company,  7  L.  R.  Ch.  App.  161 ;  and  see  In  re  European 
Bank,  5  L.  R.  Ch.  App.  358. 

As  to  constructive  notice  in  dealings  with  executors,  administra- 
tors, and  trustees,  see  noiQio  Elliott  \.  Merryman,  vol.  i.  p.  106 — 118. 
•     '  1.51 
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5.  As  to  constructive  notice  by  record.'] — A  public  Act  of  Parlia- 
ment is  of  itself  full  notice,  but  not  a  private  Act  (Earl  of  Ponifret 
V.  Lord  Windsor,  2  Ves.  480);  nor,  it  seems,  is  a  private  Act  made 
a  public  one,  Hesse  v.  Stevenson,  3  Bos.  &  Pull.  565,  578;  Attorney- 
General  V.  Marrett,  10  Ir.  Eq.  Rep.  167. 

Nor  will  an  act  (Wilkes  y.^Bodington,  2  Vern.  599;  Collet  v.  De 
Gols,  Ca.  t.  Talb.  65;  Ex  parte  Knott,  11  Ves.  609;  but  see  1  S.  & 
L.  152;  Ex  parte  Herbert,  13  Ves.  183)  or  commission  (Hitchcock 
V.  Sedgwick,  2  Vern.  156;  reversed  Dom.  Proc,  House  of  Lords 
Journ.,  vol.  14,  p.  601;  3  My.  &  K.  591;  Soxverby  v.  Brooks,  4  B. 
&  Aid.  523;  In  re  Barr's  Trusts,  4  K.  &  J.  219)  of  bankruptcy  of 
itself  amount  to  notice. 

With  regard  to  the  protection  given  by  recent  Bankruptcy  Acts 
to  parties  dealing  with  bankrupts,  see  12  &  13  Vict.  c.  106,  s.  133 
(repealed  by  32  &  33  Vict.  c.  83);  32  &  33  Vict.  c.  71,  ss.  94,  95 
(repealed  by  46  &  47  Vict.  c.  52);  and  sect.  49  of  46  &  47  Vict.  c. 
52. 

It  may  be  here  mentioned  that  it  has  been  held  that  as  a  debtor 
who  had  filed  a  petition  for  liquidation  in  bankruptcy,  and  had  ef- 
fected a  composition  with  his  creditors,  has  complete  dominion  over 
his  property,  a  purchaser  or  mortgagee  thereof  is  not  bound  to  in- 
quire as  to  the  payment  of  instalments  under  the  composition  (In 
re  Kearley  and  Clayton'' s  Contract,  7  Ch.  D.  615;  Ex  parte  Hoare, 
16  L.  R.  Eq.  625,  628;  Ex  parte  Jones,  10  L.  R.  Ch. 
[  *72  ]  *  App.  663,  665;  Ex  part  Burrell,  1  Ch.  D.  537,  553).  So 
it  has  been  held  that  an  assignment  of  the  debts  due  to  the 
firm  in  liquidation  to  a  person  advancing  money  will  be  valid;  (Ex 
parte  Allard,  16  Ch.  D.  505);  but  not  an  assignment  thereof  for  tne 
purpose  of  indemnifying  a  surety  for  an  instalment  of  the  composi- 
tion (lb). 

Although  the  contrary  has  been  held  (Pearce  v.  Neivlyn,  3  Madd. 
189),  it  appears  to  be  now  settled  that  Court  rolls  of  a  manor  do  not 
give  constructive  notice  of  their  contents  (Bugden  v.  Bignold,  2  Y. 
&  C.  C.  C.  377).  But  persons  dealing  with  copyhold  tenants  ought 
to  ascertain  the  customs  of  the  manor,  inasmuch  as  they  will  be 
bound  by  them,  as  for  instance,  as  to  what  is  limit  to  the  length  of 
a  lease  (Hanbury  v.  Litchfield,  2  My.  &  K.  629);  or  as  to  there  be- 
ing no  limit  to  the  time  for  presenting  surrenders  made  out  of  Court 
(Horlock  V.  Priestly,  2  Sim.  75),  by  the  custom  of  the  manor. 

And  a  search  of  the  Rolls  will  not  protect  a  purchaser  who  neg- 
lects to  inquire  for  the  copies  of  Court  Rolls:  Whitbread  v.  Jordan, 
1  Y.  &  C.  Exch.  303. 

The  registration  of  deeds,  with  the  exception  hereafter  mentioned, 
will  not  of  itself  be  notice  so  as  to  afFect  a  purchaser  taking  the  legal 
estate:  (Bushell  v.  Bushell.  1  S.  &  L.  103;  Ford  v.  White,  16  Beav. 
120);  but  if  a  purchaser  search  the  register  he  will  be  presumed  to 
have  notice,  unless  the  presumption  be  rebutted  by  his  showing  that 
the  search  was  made  for  a  period  only  in  which  those  registered 
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deeds  are  not  included:  Hodgson  v.  Dean,  2  S.  &  S.  221;  and  see 
Lane  v.  Jackson,  20  Beav,  535.  [The  doctrine  of  constructive  notice 
by  registration  depends  both  in  England  and  the  United  States, 
upon  statute,  and  the  registration  of  an  instrument  is  notice  of  its 
contents:  Bancroft  r\  Consen,  13  Allen,  50.] 

Under  the  Yorkshire  Kegistration  Act,  1884  (47  &  48  Vict.  c.  54), 
however,  registration  of  an  instrument  constitutes  actual  notice  to 
all  persons,  and  for  all  purposes  whatsoever  (sect.  15,  ante,  p.  42). 

In  like  manner  under  the  old  law,  a  judgment  though  docketed 
(ChurchilY.  Ch^ove,  1  Ch.  Ca.  35;  Freem.  Ch.  Ca.  176;  Lane  v.  Jack- 
son, 26  Beav.  535);  or  though  registered  under  1  &  2  Vict.  c.  110, 
8.  13,  would  not  be  notice  of  itself. 

But  if  search  has  been  made  for  judgments,  notice  might  be  pre- 
sumed {Procter  v.  Cooper,  2  Drew.  1;  18  Jur.  444;  1  Jur.  N.  S. 
149);  at  any  rate  where  a  general  search  is  either  admitted  or 
proved  {Hodgson  v.  Dean,  2  S.  &  S.  222;  Ford  v.  White,  16  Beav. 
120;  Lane  v.  Jackson,  20  Beav.  535;  Rolland  v.  Hart,  6  L.  R.  Ch. 
App.  p.  678.  And  see  Wrightson  v.  Hudson,  2  Eq.  Ca.  Ab.  pi.  7, 
609;  Bushell  v.  Bushell,  1  S.  &  L.  90);  but  if  the  search  has  been 
made  only  from  a  certain  date,  notice  of  the  earlier  contents  of  the 
Registry  will  not  be  presumed  {lb.). 

*  A  purchaser  or  mortgagee,  however,  is  not  bound  to  [*73j 
search  the  Registry:  Lane  v.  Jackson,  20  Beav.  535. 

It  seems,  however,  that  a  title  depending  on  the  fact  of  the  ven- 
dor having  been  a  purchaser  without  notice  of  a  registered  judg- 
ment, cannot  be  forced  upon  a  purchaser  {Freer  v.  Hesse,  4  De  G. 
Mac.  &  G.  495;  and  see  The  Governors  of  the  Gh^ey  Coat  Hosjyital 
V.  The  Westminster  Lnjyrovement  Commissioners,  1  De  G.  &  Jo. 
531 ;  Knight  v  Pocock,  24  Beav.  436. 

Under  the  old  law,  however,  a  purchaser  would  be  bound  by  a 
judgment,  even  though  not  docketed,  if  he  had  notice  of  it:  Davis 
v.  Strathmore,  16  Ves.  419. 

Under  more  recent  law,  no  judgment,  decree  or  order  of  a  Court 
of  equity,  rule  of  S3ommon  law  or  order  in  bankruptcy  or  lunacy, 
eue?i  tvith  notice  thereof,  aliunde  affects  any  lands  as  to  a  purchaser, 
mortgagee,  or  creditor,  unless  it  be  duly  registered  (3  &  4  Vict. 
c,  82,  s.  2),  and  it  be  shown  that  the  register  was  searched:  Proc- 
ter V.  Cooper,  2  Drew.  1;  2  &  3  Vict.  c.  11,  s.  5. 

The  law  with  regard  to  the  registration  of  annuities  is  similar, 
see  18  &  19  Vict.  c.  15,  s.  12,  and  Lee  v.  Green,  6  De  G.  Mac.  &  G. 
155,  168;  Greaves  v.  Tofield,  14  Ch.  D.  563. 

The  registration,  moreover,  of  judgments,  decrees,  orders,  and 
rules,  under  1  &  2  Vict.  c.  110,  is. by  another  Act  made  null  and 
void  as  against  purchasers,  mortgagees,  and  creditors,  after  the  ex- 
piration of  five  years  from  the  date  of  the  entry  thereof,  unless  re- 
registered within  five  years  prior  to  the  execution  of  the  instrument 
vesting  or  transferring  the  legal  or  equitable  state  or  interest  in  or 
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to  such  purchaser  or  mortgagee  or  as  to  creditors,  within  five  years 
before  the  right  of  such  creditors  accrued.     2  &  3  Vict.  c.  11,  s.  4. 

The  object  of  this  Act  was  to  make  five  years'  search  a  complete 
protection  to  a  person  about  to  become  a  purchaser,  mortgagee,  or 
creditor. 

If  the  judgment  be  not  re-registered  before  the  expiration  of 
every  five  years,  and  there  is  an  interval  before  re-registration,  the 
result  will'be  as  follows:  the  registration  will  be  binding  as  against 
purchasers,  mortgagees,  or  creditors  becoming  such  during  the  ex- 
istence of  the  first,  or  any  subsequent  registration,  but  neither  the 
first  nor  any  subsequent  registration  will  be  binding  as  against  pur- 
chasers, mortgagees,  or  creditors  becoming  such  during  the  inter- 
vals between  the  first  and  every  subsequent  registration  not  duly 
made  at  the  expiration  of  five  years  from  the  commencement  of 
the  previous  registrations.  See  18  &  19  Yict.  c.  15,  s.  6;  Beavan 
V.  The  Earl  of  Oxfo7'd,  6  De  G.  Mac.  &  G.  492 ;  Hickson  v. 
[*74]  Collis,  1  J.  &  L.  94,  *  113;  Sugd.  V.  &  P.  426,  13th  ed.; 
Benham  v.  Keane,  1  J.  &  H.  685,  3  De  G.  F.  &  J.  318; 
Shaiv  V.  Neale,  20  Beav.  157;  S.  C,  6  Ho.  Lo.  Ca.  581;  in  re  Lord- 
Kensington,  Bacon  v.  Ford,  29  Ch.  D.  527.  And  re- registration  is 
equally  necessary  as  to  judgments  removed  from  the  inferior  courts 
(18  &  19  Vict.  c.  15,  8.  7),  and  as  to  judgments  in  the  counties  pala- 
tine (16.  s.  3). 

The  creditors  mentioned  in  section  4  of  2  &  3  Vict.  c.  11,  are 
those  who  have  some  interest  in  the  lands,  as,  for  instance,  by  vir- 
tue of  a  decree  directing  a  sale  thereof:  Simpson  v.  Morley,  2  K. 
&  J.  71.  Creditors,  for  instance,  of  a  deceased  debtor  have  no  such 
interest  against  his  leaseholds  (lb.),  even  under  a  decree,  unless 
the  specific  leaseholds  are  directed  to  be  sold  for  their  benefit  (/ 6.). 

The  law,  moreover,  has  by  two  other  statutes  been  made  more  fa- 
vourable to  purchasers,  and  mortgagees.  First,  by  23  &  24  Vict.  c. 
38,  which  enacts  that  no  judgment,  statute,  or  recognisance  entered 
up  after  the  23d  July,  1860,  shall  affect  any  land  of  whatever  ten- 
ure as  to  a  bona  fide  purchaser  for  valuable  consideration,  or  a 
mortgagee,  although  with  notice,  unless  before  the  execution  of  the 
conveyance  or  mortgage,  and  payment  of  the  purchase  or  mortgage 
money,  a  xvi^it  of  execution  be  registered  and  issued  within  three  cal- 
endar months  from  the  time  of  the  registering  (Sect.  1). 

Secondly,  by  the  Law  of  Judgments  Amendment  Act  (27  &  28 
Vict.  c.  112),  whereby  it  is  enacted  that  no  judgment,  statute,  or  re- 
cognisance to  be  entered  up  after  the  passing  of  that  Act  (29th 
July,  1864)  shall  affect  any  land  (of  whatever  tenure)  until  such 
land  shall  have  been  actually  delivered  in  execution  by  virtue  of  a 
xvrit  of  elegit  or  other  laivfal  aidhority,  in  pursuance  of  such  judg- 
ment, statute,  or  recognisance  (sect.  1).  "Writs  of  execution,  or 
other  process  of  execution  of  any  such  judgment,  statute,  or  recog- 
nisance must  be  registered  in  manner  prescribed  by  23  &  24  Vict. 
c.  38  (sect.  3);  and  the  creditor  to  whom  land  is  delivered  in  exe- 
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cution  tvhile  the  registry  of  the  xcrit  continues  in  force  is  entitled  to 
obtain  a  summary  order  from  the  Court  of  Chancery  for  sale  (sect. 
4).  Other  creditors  on  judgment,  statute  or  recognisance,  having 
a  charge  on  the  land,  must  be  served  with  notice  of  the  sale,  and 
the  persons  entitled  to  the  proceeds  of  the  sale  are  to  be  paid  ac- 
cording to  their  priorities  (sect.  5):  and  every  person  claiming  any 
interest  in  such  land  through  or  under  the  debtor,  by  any  means 
subsequent  to  the  delivery  of  such  land  in  execution  as  aforesaid, 
will  be  bound  by  the  order  for  sale,  and  by  all  proceedings  conse- 
quent thereon  (sect.  6) 

As  the  re-registration  of  the  writ  is  not  provided  for  by 
23  &  *24  Vict.  c.  38,  the  meaning  of  the  qualifying  ex-  [  *  75  ] 
pression  in  the  4th  section,  limiting  the  time  for  the  cred- 
itor to  obtain  an  order  to  the  continuance  in  force  of  the  registry  of 
the  writ  is  somewhat  obscure,  and  no  light  seems  as  yet  to  have 
been  thrown  upon  it  by  any  judicial  exposition.  See  Dart,  485, 
5th  ed. 

As  to  the  re-registration  of  Crown  debts,  see  22  &  23  Vict.  c. 
35,  s.  22;  and  34  and  35  Vict.  c.  72  (An  Act  for  the  further  Pro- 
tection of  Purchasers  against  Crown  debts,  Ireland),  partially  re- 
pealing 7&  8  Vict.  c.  90  (Ireland  Statute  Law  Revision  Act,  1873). 

By  the  Judgment  Extension  Act,  1868  (31  &  32  Vict.  c.  54), 
where  a  judgment  has  been  obtained  in  the  Courts  of  Westminster, 
a  certificate  thereof  registered  in  Ireland,  and  vice  versa,  shall  have 
the  effect  of  a  judgment  of  the  Court  in  which  it  is  so  registered 
(sect.  1). 

Where  a  judgment  has  been  obtained  in  the  Courts  of  West- 
minster or  Dublin,  a  certificate  thereof  registered  in  Scotland  shall 
have  the  effect  of  a  decree  of  the  Court  of  Session  (sect.  2).  Where 
a  decree  has  been  obtained  in  the  Court  of  Session  a  certificate  of 
an  extract  thereof,  registered  at  Westminster  or  Dublin,  shall  have 
the  effect  of  a  judgment  of  the  Court  in  which  it  is  registered  (lb.). 

And  for  further  information  on  the  subject,  see  Prideaux  on  Judg- 
ments and  Crown  Debts,  6th  ed. ;  1  Prideaux's  Precedents  on  Con- 
veyancing, 4th  ed.,  p.  130. 

As  to  the  effect  of  judgments  registered  under  the  provisions  of 
the  Irish  Acts,  3  &  4  Vict.  c.  105,  and  13  &  14  Vict.  c.  29,  see  Eyre 
V.  McDowell,  9  Ho.  Lo.  Ca.  619,  and  the  cases  there  cited.  See  also 
11  «fe  12  Vict.  c.  120;  34  &  35  Vict.  c.  72. 

Lis  pendens,  which  formerly  took  effect  upon  the  filing  of  the 
bill  by  relation  back  to  the  service  of  the  subpoena  {Anon.  1  Vern. 
318),  and  which  takes  effect  now,  it  is  presumed,  from  the  service 
of  the  writ  in  an  action,  which  *is  now  the  commencement  of  pro- 
ceedings (Rules  of  Sviprerae  Court,  1883,  Order  2,  Rule  1),  affects  a 
person  who  purchases  from  a  party  during  the  pendency  of  a  suit, 
so  that  he  is  bound  by  the  decree  that  may  be  made  against  the 
person  from  whom  he  derives  his  title.  The  Bishop  of  Winchester 
V.  Paine,  11  Ves.  197;  Kino  v.  Rudkin,  6  Ch.  D.  160,  162. 
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It  should  always  be  borne  in  mind  in  considering  this  subject, 
that  the  doctrine  to  the  eftect  of  lis  pendens  on  the  title  of  an  alienee 
is  founded,  not  on  any  principles  of  Courts  of  equity  with  regard 
to  notice,  but  on  the  ground  that  it  is  necessary  to  the  administra- 
tion of  justice  that  the  decision  of  the  Court  in  a  suit  should 
[  *  76  ]  be  binding  not  only  on  *the  litigant  parties,  but  on  those 
who  derive  title  from  them  pendente  lite,  whether  with  no- 
tice of  the  suit  or  not.  If  this  were  not  so,  there  could  be  no  cer- 
tainty that  the  litigation  would  ever  come  to  an  end.  A  mortgage 
or  sale  made  before  a  final  decree  to  a  person  who  had  no  notice  of 
the  pending  proceedings  would  always  render  a  new  suit  necessary, 
and  so  interminable  litigation  might  be  the  consequence:  Bellamy 
V.  Sabine,  1  De  G.  &  Jo.  578.  But  in  a  recent  case  a  person  pur- 
chasing pendente  lite  was  made  party  as  a  defendant,  he  submitting 
to  be  bound:  Kino  v.  Rudkin,  6  Ch.  D.  160,  162.  [The  principal 
qualification  of  the  doctrine  of  lis  pendens  is  that  the  specific  pro- 
perty must  be  pointed  out  and  sufficiently  described  by  the  pro- 
ceedings, and  it  is  notice  only  in  relation  to  that  particular  prop- 
erty: Lewis  V.  Mew,  Stob.  Eq.  180;  Miller  v.  Slayter,  2  Wallace, 
237;  Green  v.  Slayter,  4  Johns.  Ch.  38. 

The  suit  must  he  pending ;  after  decree  it  is  not  constructive  no- 
tice: Hill  on  Trustees,  511;  Haughwout  v.  Murphy,  7  C.  E.  Green, 
531.] 

Nov/,  however,  lis  pendens  will  not  affect  a  purchaser  or  mortga- ' 
gee,  without  express  notice,  unless  it  be  properly  registered,  but 
even  if  it  be  not  registered,  he  will  be  affected  by  express  notice  (2 
&  3  Vict.  c.  11,  8.  7),  and  this  provision  was  extended  to  Special 
Cases,  by  13  &  14  Vict.  c.  35,  s.  17;  Rules  of  the  Supreme  Court, 
1883,  Order  34;  and  was  extended  to  common  law  and  Equity 
courts  of  Counties  Palatine,  by  18  &  19  Vict.  c.  15,  s.  3.  See  in 
Ireland  7  &  8  Vict.  c.  90,  s.  10;  11  &  12  Vict.  c.  120,  s  12;  13  & 
14  Vict.  c.  29,  s.  5. 

The  provisions,  moreover,  with  regard  to  the  re- registering  of 
judgments  every  five  years  extend  to  every  case  of  lis  pendens  reg- 
istered under  the  Act  2  &  3  Vict.  c.  11,  s.  7. 

The  question  has  been  raised  how  far  a  purchaser  from  a  de- 
fendant pendente  lite  is  affected  by  the  right  of  another  defendant 
in  the  same  suit.  It  seems  where  a  person,  without  notice  of  a  suit, 
purchases  from  one  of  the  defendants  property  which  is  the  subject 
of  it,  he  is  not,  in  consequence  of  the  pendency  of  the  suit,  affected 
by  an  equitable  title  of  an  another  defendant  which  appears  on  the 
face  of  the  proceedings,  but  of  which  he  has  no  notice,  and  to  which 
it  is  not  necessary  for  any  of  the  purposes  of  the  suit  to  give  effect: 
Bellamy  v.  Sabine,  1  De  G.  &  Jo.  566. 

Where,  however,  the  suit  is  such  that  an  adjudication  will  take 

place  between  defendants  with  regard  to  the  subject-matter  of  the 

suit,  an  alienee  from  one  of  the  defendants  will   be  affected  by  the 

lis  pendens  if  duly  registered.      See   Tyler  v.    Thomas,  25  Beav.  47. 
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Pending  litigation  not  only  cannot  the  defendant  affect  the  rights 
of  the  plaintiif  to  the  property  in  dispute,  but  the  same  principle 
is  applicable  against  a  plaintiff,  so  as  to  prevent  him  from  alienat- 
ing to  the  predjudice  of  the  defendant,  where,  from  the  nature  of 
the  suit,  he  may  have  in  the  result  a  right  against  the  plaintiff,  as 
on  a  bill  by  a  devisee  to  establish  a  will  against  an  heir,  if  in  the 
result  the  devise  is  declared  void,  the  heir  is  not  to  be  predjudiced 
by  the  alienation  of  the  devisee  (plaintiff)  pendente  lite: 
*  Bellamy  v.  Sabine,  1  De  G.  &  Jo.  580;  and  see  Garth  v.  [  *  77  ] 
Ward,  2  Atk.  174 

A  lis  pendens  is  applicable  to  property  in  relation  to  which  a  di- 
rect question  is  raised  in  the  suit.  Where,  for  instance,  devisees 
filed  a  bill  to  establish  a  will  against  an  heir  at  law  in  possession, 
the  estates  devised  by  the  will  would  be  affected  by  the  lis  pendens, 
and  a  purchaser  either  from  the  devisees  or  heir  at  law  would  be 
bound  by  \i{Garth  v.  Ward,  2  Atk.  175).  So  in  the  case  of  a  mort- 
gagor who  filed  a  bill  for  redemption  of  a  mortgage,  if  during  such 
suit  he  should  assign  the  equity  of  redemption,  and  in  the  final  hear- 
ing of  the  cause  there  should  be  a  decree  against  a  mortgagor,  the 
assignee  of  the  equity  of  redemption  would  be  bound  by  the  decree. 
Ih.  See  also  The  Bishop  of  Winchester  \.  Paine,  11  Ves.  194.  [The 
doctrine  of  lis  pendens  is  based  upon  the  theory  that  "  legal  pro- 
ceeding during  their  continuance  are  publicly  known  throughout 
the  realm  :"  Adams  on  Equity,  157.  The  doctrine  has  generally 
been  adopted  in  this  country,  both  in  the  Courts  of  Equity  and  law: 
Edwards  v.  Banksmith,  35  Ga.  213;  Hurlbutt  v.  Butenop,  27  Cal. 
50;  Jackson  v.  Warren,  32  111.  331;  Snively  v.  Hitechew,  9  P.  F. 
Smith,  49;  Haven  v.  Adams,  8  Allen,  363;  Parsons  v.  Hoyt,  24 
Iowa,  151;  Green  v.  White,  7  Blackf.  242;  Owinga  v.  Myers,  3 
Bibb,  279.] 

And  an  assignee  will  be  equally  affected  where  he  enters  into  the 
contract  before  the  commencement  of  the  suit,  and  it  is  completed 
afterwards:  Norris  \ .  Lord  Dudley  Stuart,  16  Beav.  359,363. 

A  general  bill  for  the  account  of  personal  estate  or  of  real  or  per- 
sonal estate,  both  consisting  of  various  parts,  has  been  held  not  to 
create  such  a  lisj^endens  as  would  affect  a  purchaser  from  a  devisee: 
Walker  v.  Flamstead,  2  Ld.  Ken.,  2nd  part,  57,  59.  So  likewise 
where  there  had  been  a  decree  for  general  administration,  but  with- 
out any  injunction  or  the  appointment  of  a  receiver,  the  power  of 
the  executor  to  deal  with  the  assets  was  held  not  to  be  taken  away, 
and  a  purchaser  froni  him  not  to  be  afi'ected  by  the  doctrine  of  lis 
pendens  :  Ben^y  v.  Gibbons,  8  L.  R.  Ch.  App.  747.  [Lis  pendens 
applies  only  to  purchasers  from  a  party  to  the  suit,  of  the  property 
in  controversy,  and  has  no  reference  to  third  persons  whose  interest 
ended  before  the  beginning  of  the  action  :  French  v.  The  Loyal 
Co.,  5  Leigh,  627;  Clarkson  v.  Morgan,  6  B.  Mon.  441;  Parks  v. 
Jackson,  n  Wend.  442.] 

But  in  the  case  of  proceedings  charging  a  particular  estate  with 
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a  particular  trust  it  is  otherwise:  Walker  v.  Flanistead,  2  Ld.  Ken., 
2nd  part,  60.  Or,  in  other  words,  some  specific  claim  must  have  been 
made  in  the  suit  to  the  particular  subject  sought  to  be  affected  by 
lis  pendens:  Reed  v.  Freer,  13  L.  J.  (Ch.)417;  Holt  y.  Deivell,4: 
Hare,  446.     And  see  Mead  v.  Lord  Orrery,  3  Atk.  213. 

Thus  if  money  be  secured  tipon  an  estate,  and  there  is  a  question 
depending  in  the  Court  upon  the  right  of  or  about  that  money,  but 
no  question  relating  to  the  estate  upon  which  it  is  secured  (being 
wholly  a  collateral  matter),  a  purchaser  of  the  estate  pending  that 
suit  will  not,  it  seems,  be  affected  with  notice  by  such  implication  as 
the  law  creates  by  the  pendency  of  a  suit  :  Worsley  v.  The  Earl  of 
Scarborough,  3  Atk.  392.  So  a  suit  to  carry  out  the  trusts  of  a  deed 
by  which  a  legacy  passed  by  a  general  assignment,  but  in  which  no 
specific  claim  was  made  to  the  legacy,  was  held  not  to  be  notice  of  the 
assignment  :     Houlditch  v.  Wallace,  5  C.  &  F.  629;  Holt  v.  Dewell, 

4  Hare,  446. 
[  *  78  ]  In  an  ordinary  case  of  a  *  partnership  suit,  where  the 
whole  accounts  of  the  partnership  are  to  be  taken,  and  a  de- 
cree is  made  against  a  defendant,  and  he  does  not  pay  the  money, 
there  may  be  means  of  enforcing  that  decree  against  his  real  estate, 
but  there  cannot  be  any  registration  as  a  lis  j^endens  of  a  mere  part- 
nership suit  so  as  to  affect  the  real  estate  of  one  of  the  partners. 
Per  Turner,  L.  J.,  in  In  re  Earned'' s  Banking  Company,  Ex  parte 
Thornton,  2  L.  R.  Ch.  App.  176. 

Moreover,  in  the  case  of  administering  real  and  personal  estate, 
where  the  plaintiff  wishes  to  take  proceedings  against  a  debtor  to 
the  estate,  he  cannot  register  the  original  suit  against  the  debtor  to 
the  estate,  but  he  must  institute  a  new  suit  against  the  debtor,  and 
then  register  as  lis  j)endens  the  new  suit  which  has  been  instituted 
against  him.  Per  Turner,  L.  J.,  In  re  Barried's  Banking  Company, 
Ex  parte  Thornton,  2  L.  R.  Ch.  App.  177. 

Upon  the  same  principle,  the  registration  of  a  petition  for  the 
winding  up  of  a  company  as  a  lis  x^endens  against  individual  con- 
tributories  has  been  held  not  to  be  authorised  by  the  114th  section 
of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89).  See  In  re  Bar- 
ned'' s  Banking  Company,  Ex  parte  Thornton,  2  L.  R.  Ch.  171.  For 
a  lis  pendens  being  a  technical  expression  well  known,  it  is  clear  that 
it  always  implies  a  right  or  claim  to  charge  some  specific  property, 
whereas  there  is  not  in  a  winding-up  petition,  or  springing  out- of  it, 
any  claim  to  a  charge  upon  specific  property  of  individual  contribu- 
tories.     Ih.     178. 

The  natural  meaning  of  the  114th  section  of  the  Companies  Act, 
1862,  is  this,  that  where  the  Act  of  Parliament  speaks  of  a  petition 
for  winding  up  a  company,  and  declares  that  the  petition  shall  con- 
stitute a  lis  pendens,  it  is  assumed  that  the  proceeding  is  against  the 
company,  and  the  declaration  is  that  the  proceeding  shall  be  a  lis 
pendens  against  the  company.  Ih.  179,  per  Cairns,  L.  J. 
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The  1114th  section  of  25  &  26  Vict.  c.  89,  has  been  repealed  by 
30  &  31  Vict.  c.  47,  from  and  after  the  15th  of  July,  3867. 

It  has  been  laid  down  that  a  purchaser  will  not  be  bound  by  all 
equities  arising  out  of  matters  in  question  in  the  suit :  Shalcross  v. 
Dixon,  7  L.  J.  N.  S.  (Ch.)  180.  In  the  case,  however,  of  Jennings 
V.  Bond,  2  Jo.  &  L.  720,  there  was  a  suit  by  a  judgment  creditor  for 
an  account  of  the  testator's  real  and  personal  estate,  and  payment  of 
his  debts.  The  life  estate  of  an  executor  in  lands  subject  to  the 
judgment,  being  liable  to  recoup  asse'ts  of  the  testator,  the  executor 
having  mortgaged  his  life  interest  after  the  institution  of  the  suit,  it 
it  was  heH  that  the  mortgagee  was  afPected  by  the  lis  pendens.  See 
also  Drew  v.   Earl  of  Norbury,  3  Jo.  &  L.  267. 

Although  a  final  decree  is  not,  *  after  the  determination  [  *  79  ] 
of  the  suit,  binding  upon  a  purchaser  {Worsley  v.  Earl  of 
Scarborough,  Atk.  392),  a  decree  which  is  not  final,  or  not  such  as  puts 
a  conclusion  to  the  matters  in  question,  as  a  decree  to  account,  will 
be  binding  upon  him  :  Worsley  v.  The  Earl  of  Scarborough,  3  Atk. 
392;  Higgins  v.  Shaw,  2  Dru.  &  War.  356. 

Where  there  has  not  been  a  close  and  continued  prosecution  of 
a  suit,  a  bona  fide  purchaser  will  not  be  afPected  by  the  lis  pendens. 
See  Kinsman  v.  Kinsman,  1  Russ.  &  My.  607.     Preston  v.  Tubbin, 

1  Vern.  286;  Culpepper  v.  Asto7i,  2  Ch.  Ca.  115;  Sorrel  v.  Carpenter, 

2  P.  Wms.  482 ;  Walker  v.  Smalwood,  Amb.  676 ;  Garth  v.  Ward,  2 
Atk.  175.  Sed  vide  Martin  v.  Stiles,  11  Ves.  200,  cited  S.  C.  nom. 
Style  V.  Martin,  1  Ch.  Ca.  1 50,  and  the  remarks  thereon,  3  Sug.  V. 
&  P.  459,  10th  ed. 

Lord  Redesdale  appears  to  have  held,  that  although  a  bill  is  dis- 
missed, yet  a  party  purchasing  after  the  dismissal  was  a  purchaser 
pendente  lite,  if  an  appeal  was  afterwards  brought  in  the  House  of 
Lords,  since  it  was  still  a  question  whether  the  bill  was  rightly  dis- 
missed [Gore  v.  Stacpoole,  1  Dow,  31).  Lord  St.  Leonards,  how- 
ever, remarks  that  this  "would  seem  to  be  carrying  the  doctrine  too 
far."     See  3  Sug.  V.  &  P.  459,  460,  lOth  ed. 

As  a  lis  pendens  is  only  a  general  notice  of  an  equity  to  all  the 
world,  it  cannot  effect  any  particular  person  with  a  fraud,  unless 
there  was  a  special  notice  of  the  title  in  dispute  to  that  person.  Per 
Lord  Hardivicke,  C,  in  Mead  v.  Lord  Orrery,  3  Atk.  243. 

A  lis  pendens,  moreover,  is  not  notice  for  the  purpose  of  post- 
poning a  registered  deed,  as  that  can  only  be  effected  by  actual  no- 
tice clearly  proved.  Wyatt  v.  Barnvell,  19  Ves.  439.  See  and  con- 
sider Jennings  v.  Bond,  2  J.  &  L.  720. 

A  registered  lis  pendens  does  not  create  a  charge  or  a  lien  on 
property,  nor  does  it  excuse  a  purchaser  from  completing  his  con- 
tract, but  it  merely  puts  him  upon  inquiry  into  the  validity  of  the 
plaintiff's  claim.     Bull  v.  Hutchens,  32  Beav.  615. 

A  purchaser  for  valuable  consideration  from  the  settlor,  who  has 
made  a  voluntary  settlement,  will  not  be  affected  by  a  suit  praying 
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an  execution  of  the  trusts  of  the  settlement.    Metcalfe  v.  Pulvertoft, 
1  V.  &  B.  180,  and  see  Bey f us  v.  Bullock,  1  L.  R.  Eq.  391. 

As  the  relief  sought  by  the  doctrine  of  lis  pendens  against  a  bona 
Me  purchaser  for  valae  without  actual  notice  has  been  considered 
a  hard  case,  in  a  Court  of  Equity,  the  Court,  where  the  plaintiff 
had  some  defect  in  his  proof ^ refused  to  give  him  leave  to  amend  or 
to  make  any  fresh  proof  after  publication.  Sorrell  v.  Carpenter,  2 
P.  Wms.  483. 

As  to  the  registration,  and  re-registration   of  any  order 
[  *  80]   made  with  resoect  to  powers  conferred  *  by  sect.  63  of  the 
Settled  Land  Act  of  1882,  see  Settled  Land  Act,  1884,  47 
&  48  Vict.  c.  187,  sect.  7,  (v.)  (vi.). 

As  a  registered  lis  pendens  could  not  be  vacated  without  the  con- 
sent of  the  person  by  whom  it  was  registered,  and  such  consent  was 
sometimes  withheld,  although  the  suit  or  proceeding  was  at  an  end 
or  was  not  being  bona  fide  prosecuted,  it  has  been  enacted  "that  the 
Court  before  whom  the  property  sought  to  be  bound  is  in  litigation 
may,  upon' the  determination  of  the  lis  pendens,  or  during  the  pen- 
dency thereof,  where  the  Court  shall  be  satisfied  that  the  litigation 
is  not  prosecuted  bona  fide,  make  an  order,  if  it  shall  see  fit,  for  the 
vacating  of  the  registration  without  the  consent  of  the  party  who 
registered  it,  and  may,  in  the  discretion  of  the  Court,  direct  the 
party  on  whose  behalf  the  registration  was  made  to  pay  all  the  costs 
and  expenses  occasioned  by  the  registration  or  the  vacating  thereof." 
30  &  31  Vict.  c.  47,  s.  2,  see  Schofield  v.  Schofield,  W.  N.  1885,  May 
16,  p.  104. 

And  upon  an  application  to  vacate  the  registration,  the  Court  may 
make  an  order  nisi,  the  plaintiffs  to  show  cause  within  a  week  why 
the  order  should  not  be  made  absolute  (Pooley  v.  Bosanquet,  7  Ch. 
D.  541),  or  if  the  plaintifi  have  given  notice  of  appeal,  the  motion 
may  be  ordered  to  stand  over  generally,  to  see  whether  the  appeal 
will  be  really  prosecuted:   Clutton  v.  Lee,  lb.  n. 

As  to  the  liability  of  a  solicitor  for  neglecting  to  register  a  lis 
pendens,  see  Plant  v.  Pearman,  41  L.  J.  Q.  B.  (N.  S,)  .200;  20  W. 
R.  (Q.  B.)  314. 

Requisition  to  Central  Office  of  Supreme  Court  as  to  searches  for 
entries  of  judgments,  deeds,  or  other  matters  or  documents.] — It  has 
been  recently  enacted  by  the  Conveyancing  Act,  1882  (45  &  46 
Vict.  c.  39),  sect.  2  (1),  that  where  any  person  requires,  for  the  pur- 
poses of  this  section,  search  to  be  made  in  the  Central  Office  of  the 
Supreme  Court  of  Judicature  for  entries  of  judgments,  deeds,  or 
other  matters  or  documents,  whereof  entries  are  required  or  allowed 
to  be  made  in  that  office  by  any  Act  described  in  Part  L  of  the  First 
Schedule  to  the  Conveyancing  Act  of  1881  (viz.,  1  &  2  Vict.  c.  110. 
— An  Act  for  abolishing  arrest  on  mesne  process,  &c. ;  2  &  3  Vict. 
c.  11. — An  Act  for  the  better  protection  of  purchasers  against  jttdg- 
ments,  crown  debts,  lis  -pendens,  and  fiats  in  bankruptcy;  18  &  19 
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Tict.  c.  15. — An  Act  for  the  better  protection  of  purchasers  against 
judgments,  crown  debts,  cases  of  lis  pendens,  and  life  annuities  or 
renr-charges;  22  &  23  Vict.  c.  35. — An  Act  to  further  amend  the 
law  of  property,  and  to  relieve  trustees;  23  &  24  Vict.  c.  115. — An 
Act  to  simplify  and  amend  the  practice  as  to  the  entry  of  satisfac- 
tion on  crown  debts  and  on  judgments;  27  &  28  Vict.  c.  112. 
* — An  Act  to  amend  the  law  relating  to  future  judgments,  [  *81] 
statutes  and  recognizances;  28  &  29  Vict.  c.  104; — The 
Crown  Suits,  &c.  Acts,  1805;  31  &  32  Vict.  c.  54.— The  Judgments 
Extension  Act,  1868),  or  by  any  other  Act,  he  may  deliver  in  the 
office  a  requisition  in  this  behalf,  referring  to  this  section.  (1.)  The 
proper  officer  is  then  to  make  a  search  and  file  a  certificate  of  the 
result,  whereof  an  office  copy  is  to  be  evidence;  (2.)  and  in  favour 
of  a  purchaser  is  to  be  conclusive  affirmatively  or  negatively.  (3.) 
The  requisition  must  be  in  writing  specifying  name  against  which 
search  is  to  be  made  and  other  particulars,  to  the  satisfaction  of  the 
proper  officer.  (4.)  According  to  general  rules.  (5.)  Officer  in  the 
office  acting  fraudulently,  or  in  collusion,  or  with  wilful  negligence, 
to  be  guilty  of  a  misdemeanour.  (6.)  Any  -person,  however,  may 
make  an  independent  search.  (7.)  A  solicitor  obtaining  an  office 
copy  certificate  of  result  of  search  is  not  to  be  answerable  for  any 
loss  that  may  arise  from  error  in  the  certificate.  (8.)  Where  a  soli- 
citor is  acting  for  trustees,  executors,  agents,  or  other  persons  in  a 
fiduciary  position,  these  persons  also  shall  not  be  so  answerable. 
(9. )  And  where  such  persons  obtain  such  an  office  copy  without  a 
solicitor,  they  shall  be  protected  in  like  manner.  (10.)  Nothing 
under  the  section  is  to  apply  to  deeds  enrolled  under  the  Fines  and 
Recoveries  Act,  or  under  any  other  Act,  or  under  any  statutory  rule 
(11),  nor  does  the  section  extend  to  Ireland  (12). 

As  to  searches  to  be  made  by  a  purchaser,  see  Dart.,  V.  &  P.,  vol. 
i.,  p.  455,  5th  ed. ;  the  Conveyancing  Acts  by  Wolstenholme  and 
Turner,  3rd  ed.,  p.  133. 

\_Doctrine  of  Notice  Restated. — -Notice  may  be  either  actual  or 
constructive.  Actual  notice  exists  when  knowledge  is  actually 
brought  home  to  the  party  to  be  affected  by  it.  It  must  consist  of 
some  certain  and  direct  information,  as  distinguished  from  vague 
rumors.  The  Court,  in  Flagg  v.  Mann,  2  Summ  556,  suggested  the 
division  of  actual  notice  into  direct  or  positive  notice,  and  indirect, 
implied  or  presumptive  notice. 

Actual  notice  also  embraces  all  degrees  and  grades  of  evidence, 
from  the  clearest  and  most  positive  proof  to  the  sliglitest  circum- 
stance from  which  knowledge  may  be  inferred. 

Constructive  notice  exists  when  the  party,  by  any  circumstance 
whatever,  is  put  upon  his  inquiry,  or  when  certain  acts  have  been 
done  which  the  party  interested  is  presumed  to  have  knowledge  of 
on  grounds  of  public  policy. 

Vice  Chancellor  Wigram  in  Jones  v.  Smith,  1  Hare,  43,  divided 
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constructive  notice  into,  first,  cases  in  which  the  party  charged  has 
had  actual  notice  that  the  property  in  dispute  was  charged  or  in 
some  way  efPected,  and  the  Court  has  thereupon,  bound  him  with 
constructive  notice  of  facts  and  instruments,  to  a  knowledge  of 
which  he  would  have  been  led  by  an  inquiry  after  the  charge  of  en- 
cumbrance, affecting  the  property,  of  which  he  had  actual  notice; 
and  secondly,  cases  in  which  the  Court  has  been  satisfied  from  the 
evidence,  that  the  party  charged  had  designedly  abstained  from  in- 
quiry for  the  very  purpose  of  avoiding  notice. 

The  constructive  notice  given  by  the  recording  of  a  deed  is  some- 
time" called  record  notice. 

The  doctrine  of  lis  pendens  is  one  by  which  a  suit  in  a  Court  bf 
Chancery  is  duly  prosecuted  in  good  faith  and  followed  by  a  decree, 
and  is  constructive  notice  to  all  persons  who  acquire  or  attempt  to 
acquire  from  a  defendant  pendente  lite,  any  interest  in  the  property 
which  is  the  source  of  the  litigation.  The  doctrine  in  this  country 
is  founded  on  the  opinion  of  Chancellor  Kent,  in  Murray  u  Ballon, 
1  Johns.  Ch.  566  (1815),  and  which  has  generally  been  adopted 
throughout  the  United  States.  As  stated  in  the  leading  case  the 
only  persons  entitled  to  avail  themselves  of  want  of  notice  as  a  de- 
fence, are  hond  fide  purchasers  for  a  valuable  consideration.] 


[*82]  *  ALDRICH  v.  COOPER. 

DURHAM  V.  LANCASTER. 
DURHAM  V.  ARMSTRONG. 


Nov.  24,   Dec.  7,  8,  10,   1802 ;  April  26,   1803. 
[reported  8  VES.   382. J 

Marshalling.] — Mortgagee  of  freehold  and  copyhold  estates,  also  a 
specialty  creditor,  having  exhausted  the  personal  assets,  simple 
contract  creditors  are  entitled  to  stand  in  his  place  against  both 
the  freehold  and  the  copyhold  estates,  so  far  as  the  personal 
estate  has  been  taken  away  from  them  by  such  specialty  creditor. 

Mortgage  of  freehold  estate,  loith  a  covenant  for  better  securing  the 
payment,  to  procure  admission  to  and  to  surrender  a  copyhold 
estate,  and  in  the  meantime  to  stand  seised  in  trust  for  the  mort- 
gagee. A  primary  mortgage  of  both  estates ;  and  the  freehold 
not  first  applicable. 
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Ik  these  causes  the  usual  decree  was  made  for  an  account  of  what 
was  due  to  the  plaintiff  Aldrich,  a  simple  contract  creditor  of  the 
intestate  John  Cooper,  and  all  other  creditors;  and,  in  case  the 
creditors  by  specialty  should  exhaust  any  part  of  the  personal  estate, 
it  was  declared,  that  the  simple  contract  creditors  were  entitled  to 
stand  in  their  place,  &c. 

The  Master's  report  stated,  that  the  testator  died  seised  of  free- 
hold estates  of  inheritance,  subject  to  a  mortgage  made  by  the  in- 
testate, by  indentures  dated  the  6th  of  October,  1791,  for  1300^.; 
by  which  indentures  also,  for  better  securing  the  payment,  he  cove- 
nanted with  the  mortgagee  to  procure  himself  to  be  admitted  to 
copyhold  estates,  and  that  he  would  surrender  them  to  the 
mortgagee;  and  that  *until  such  surrender,  he  would  stand  [*83] 
seised  of  the  premises  in  trust  for  the  mortgagee. 

The  intestate  died  in  Jane,  1792,  not  having  been  admitted  to  the 
copyhold  estates,  leaving  five  sisters  his  coheiresses-at  law,  who,  in 
September,  1792,  were  admitted  to  the  copyhold  estates  as  coheir- 
esses of  the  intestate,  and  immediately  afterwards  surrendered  to  the 
mortgagee  for  securing  what  was  dvie  upon  the  mortgage  and  two 
bonds  by  the  intestate  to  the  mortgagee.  The  widow  of  the  intes- 
tate took  out  administration,  and  paid  out  of  the  personal  estate  767Z. 
in  part  of  the  mortgage  and  bonds.  The  personal  estate  being  ex- 
hausted, when  the  cause  came  on  for  further  directions,  a  question 
arose,  whether  the  creditors  by  simple  contract  were  entitled  to  stand 
in  the  place  of  the  specialty  creditors  in  respect  of  ivhat  they  had 
drawn  from  the  personal  estate,  against  the  copyhold  as  well  as  the 
freehold  estates. 

Mr.  Romilly,  for  the  plaintiflP,  said,  that,  if  the  question  as  against 
the  copyhold  estate  could  be  considered  open,  the  principle  is,  that 
where  a  creditor,  who  has  two  funds,  chooses'to  resort  to  the  only 
fund  upon  which  other  creditors  can  go,  they  shall  stand  in  his  place 
for  so  much,  against  the  fund  to  which  they  otherwise  could  not  have 
access;  but  he  admitted  this  case  could  not  be  distinguished  from 
Robinson  v.  Tonge  (a). 

Mr.  Pigott,  for  the  coheiresses,  relied  upon  the  circumstance,  that 
the  only  act  as  to  the  copyhold  estate  Avas  the  covenant  for  farther 
security  to  be  admitted,  and  to  surrender  to  the  mortgagee,  and  in 
the  meantime  to  stand  seised  in  trust  for  him;  showing  the  intention, 

(a)  Stated  in  Mr.  Cox's  note,  1  P.  Wms.  680,  edit.  5. 
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that  the  freehold  estate  should  be  first  applied  as  the  primary  fund 
— the  copyhold  being  only  a  subsidiary  security. 

LoBD  Chancellor  Eldon. — The  words  "  for  better  securing  the 
payment,"  are  not  thrown  in  for  the  purpose  of  making  the  freehold 
estate  applicable  first;  but  the  common  form  of  a  mortgage  of  free- 
hold and  copyhold  estates  is  to  make  the  freehold  liable,  with 
[  *  84  j  a  *  covenant  to  surrender  the  copyhold,  in  order  to  save  the 
fine. 

It  is  necessary  to  look  into  the  case  that  has  been  cited.  Freehold 
estates  are  not  assets  for  simple  contract  debts  (6);  and  I  should 
have  thought  the  same  reasoning  that  governs  that  case  would  have 
applied  to  this. 


1802.  Dec.  7,  8. — Mr.  Romilly  and  Mr.  Stratford  for  the  plain- 
tiffs.— The  case  before  Lord  Hardwicke  certainly  cannot  be  distin- 
guished from  this:  but  it  is  impossible  to  support  that  case  upon  the 
principles  upon  which  the  Court  has  always  acted  as  to  marshalling 
assets.  That  case  is  not  reported  upon  this  point,  except  in  Mr.  Cox's 
note,  though  it  is  in  several  books  upon  others;  nor  has  the  point  been 
before  the  Court  in  any  other  case,  nor  the  ground  taken  by  Lord 
Hardivicke  ever  acted  upon  in  any  other  instance.  The  principle  as 
to  marshalling  assets  is  stated  in  Lanoy  v.  The  Duke  of  Athol  (c), 
viz.,  that  if  a  creditor  has  two  funds,  he  shall  take  his  satisfaction, 
out  of  that  fund  upon  which  another  creditor  has  no  lien.  If  it  is 
sufficient  to  say,  the  creditor  disappointed  had  no  claim  in  law  or 
equity  upon  the  fund,  that  would  be  an  answer  in  every  case.  In 
the  instance  of  a  simple  contract  creditor,  disappointed  by  the  spe- 
cialty creditors  taking  payment  out  of  the  personal  estate,  he  has 
no  claim  in  law  or  equity  upon  the  real  estate.  So  a  legatee,  where 
the  creditors  exhaust  the  personal  estate,  has  no  claim  but  what  the 
testator  gives  him.  In  Lanoy  v.  The  Duke  of  Athol,  the  case  is  put 
of  a  mortgage  of  two  estates,  and  a  subsequent  mortgage  of  one  of 
them  to  another  person;  if  that  estate  is  insufficient  to  pay  both,  the 
first  mortgagee  shall  be  compelled  to  take  satisfaction  out  of  the  other 
estate,  in  order  to  leave  to  the  second  mortgagee  that  upon  which 
alone  he  can  go.  The  same  argument  would  occur,  that  the  second 
mortgagee  had  contracted  only  for  a  security  upon  the  one  estate, 

(6)  But  see  now  3  &  4  Will.  4,  c.  104. 

(c)  2  Atk.  446. 
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and  had  no  claim  upon  the  other.  So  a  widow  is  entitled  to  her  par- 
aphernalia, though  not  against  creditors;  but  if  a  mortgagee 
chooses  to  take  them  in  satisfaction  of  *  his  debt  by  bond  or  [  *85] 
covenant,  a  Court  of  equity  will  ascertain  the  value,  and 
make  her  a  creditor  for  that  upon  the  mortgaged  estate:  Tipping  y. 
Tipping  (d).  Upon  what  -ground,  if  Robinson  v.  Tonge  is  right,  can 
she  stand  as  a  mortgagee  upon  the  real  estate  ?  The  distinction  is 
clear,  upon  Lutkins  v.  Leigh  (e),  and  Forrester  v.  Lord  Leigh  (/), 
that,  though  the  Court  will  marshal  for  legatees  against  a  descended 
estate,  they  will  not  against  a  devised  estate;  but  they  shall  stand 
in  the  place  of  a  mortgagee  for  what  he  takes  out  of  the  personal  es- 
tate. It  would  be  very  extraordinary  if  the  Court  would  marshal  by 
placing  a  legatee  in  the  situation  of  a  moi'tgagee  against  the  copy- 
hold estate,  and  would  not  do  that  for  creditors. 

Mr.  Pigott  and  Mr.  Fonblanque  for  the  defendants. — These  are 
the  copyhold  estates  of  an  intestate:  no  intention  is  demonstrated 
to  subject  them  to  debts  by  any  testamentary  disposition.  They  are 
not  assets,  either  at  law  or  in  equity:  not  liable  to  debts  farther 
than  by  express  contract.  Robinson  v.  Tonge  is  not  inconsistent 
with  the  cases,  considering  the  subjects. to  which  they  apply.  Mar- 
shalling is  confined  to  assets,  and  goes  no  farther  than  the  jurisdic- 
tion over  them.  Copyhold  estate  is  not  a  subject  of  that  jurisdic- 
tion, specialty  creditors  having  no  claim  upon  that,  as  they  have 
upon  freehold  estate  (g),  which  therefore  is  marshalled.  The  dis- 
tinction is,  that  the  specialty  creditors  have  resort  to  the  one  fund, 
and  not  to  the  other.  To  the  effect  of  making  the  copyhold  estate 
bear  its  proportion  of  the  mortgage,  the  heir  is  bound  by  Robinson 
V.  Tonge ;  but  the  Court  will  not  go  farther  than  to  prevent  an  election 
to  the  prejudice  of  other  claims  upon  the  freehold  estate.  It  is 
safer  to  adhere  to  a  case  so  precisely  in  point,  than  to  unsettle  this 
question  after  such  a  length  of  time,  because  in  other  cases  there  is 
an  apparent  contrariety  of  principle.  There  is  no  case  in  which 
that  has  been  brought  again  before  the  Court,  much  less  has  that 
authority  been  impugned.  In  all  the  cases  that  have  been  put,  the 
Court  was  applying  the  principle  of  marshalling  assets.  That 
phrase  implies   an  equitable    arrangement    of   two    funds   of    the 

{d)  1  P.  Wins.  729. 
{(■)  Ca.  t.  Talb.  54. 
(/)  Amb.  171. 

{{))  Copyhold  as  well  as  freehold  estates  are  not  liable  to  the  payment  of  debts 
both  by  specialty  and  simple  contract.     See  3  &  4  Will.  4,  c.  104. 
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[  *  86  ]  description  of  assets.     *  This  sort  of  case  must  have  arisen 
repeatedly;  and  yet  there  is  no  instance  of  a  determination 
the  other  way,  which  is  evidence  of  the  general  understanding. 

'  Mr.  Romilly,  in  reply. — Robinson  v.  Tonge  is  certainly  a  very 
great  authority;  but  it  is  to-be  observed,  that  it  was  decided  soon 
after  Lord  Hardwicke  got  the  Great  Seal;  and  as  to  the  length  of 
time,  and  the  acquiescence  under  it  for  seventy  years,  during  sixty 
years,  of  that  time  it  was  utterly  unknown.  Mr.  Cox,  when  he  pub- 
lished his  first  edition  of  Peere  Williams,  had  not  found  that  case, 
and  it  was  not  published  till  1793.  There  is  no  instance  of  its 
having  been  admitted  or  cited  as  an  authority.  No  case  corres- 
ponding with  it  can  be  found;  neither  can  I  show  one  overruling 
it.  There  is  complete  silence  on  both  sides;  but  that  is  in  favour 
of  the  plaintiff,  as  it  is  not  probable  that  a  note  would  be  taken 
of  a  decision  establishing  no  new  doctrine,  but  merely  following 
an  established  rule.  So,  it  must  be  supposed  there  have  been  many 
instances  of  marshalling  against  copyhold  estate.  It  is  objected, 
that  marshalling  is  merely  a  distribution  of  the  different  assets 
by  such  an  arrangement  as  will  satisfy  all  the  creditors,  and  that 
copyhold  estate  is  not  assets.  But  that  which  is  c'dWeH  marshalling 
is  merely  that  rule  with  respect  to  the  two  funds,  stated  by  Lord 
Hardwicke  in  Lanoy  v.  The  Duke  of  Athol,  and  is  called  marshalling 
assets,  merely  as  being  generally  applied  to  a  case  of  assets.  But 
the  doctrine  is  applied  to  other  cases,  where  the  parties  are  living, 
as  the  case  mentioned  in  Lanoy  v.  The  Duke  of  Athol,  of  the  two  mort- 
gages. So,  where  the  Crown,  by  an  extent,  has  taken  a  mortgaged 
estate,  and  deprived  the  mortgagee  of  his  security,  the  Court  of  Ex- 
chequer has  marshalled  in  his  favour  by  letting  him  stand  in  the 
place  of  the  Crown  upon  other  funds  not  comprised  in  his  mortgage. 
Another  instance  is  the  case  of  a  surety,  who  is  put  in  the  place  of 
the  creditor  against  the  other  securities,  though  he  has  no  charge 
against  them.  That  is  the  common  equity:  Tynt  v.  Tynt  (h),  and 
Dering  v.  Lord  Winchelsea  (^);  in  which  each  surety  had 
[  *  87  ]  given  a  *  distinct  security.  The  same  principle  is  applied 
in  all  these  cases. 
But  can  these  copyhold  estates  be  said,  in  any  just  sense,  not  to 
be  assets?  In  other  cases,  the  Court  does  not  proceed  against  as- 
sets.    Real  estate  is  not  assets  for  payment  of  simple  contract  debts. 

(h)  2  P.  Wms.  542. 

(i)  1  Cox.  318;  ante,  Vol.  1,  p.  114. 
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It  must  be  contended,  that  even  if  the  debtor  makes  the  copyhold 
estate  assets,  the  Court  cannot  marshal.  Suppose  he  surrendered 
to  the  use  of  his  will,  and  devised  it  for  payment  of  specialty  debts, 
can  there  be  a  doubt  that,  if  the  specialty  creditors  chose  to  take 
satisfaction  out  of  the  personal  estate,  the  simple  contract  creditors 
would  be  put  in  their  place  ?  Why  should  they  not,  then,  where 
he  has  made  the  copyhold  estate  a  fund  for  the  payment  of  this 
debt  by  his  deed? 

Lord  Chancellor  Eldon. — I  cannot  yet  find  this  case  among  Lord 
Hardtmcke\s  notes.  I  feel  it  to  be  my  duty  to  understand  the  prin- 
ciple of  the  case  before  I  confirm  it,  or  to  decide  against  it  upon  a 
principle  stated  from  this  place  so  clear,  that  there  can  be  no  doubt 
upon  it.  I  was  surprised  at  the  case  when  it  was  stated.  Suppose 
there  was  no  freehold  estate,  but  there  was  a  copyhold  estate,  which 
the  owner  had  subjected  to  a  mortgage,  and  died,  it  is  clear  the 
mortgagee,  having  two  funds,  might,  if  he  pleased,  resort  to  the 
copyhold  estate.  But  would  this  Coxirt  compel  him  to  resort  to  it? 
If  so,  the  Court  marshals  by  the  necessary  consequences  of  its  act. 
If  the  Court  would  not  compel  him,  it  is  not  clear  that  it  is  purely 
matter  of  his  will  whether  the  simple  contract  creditors  shall  be  paid 
or  not?  Instances  of  the  rule,  that  a  person,  having  a  double  fund^ 
shall  not,  by  his  option,  disappoint  another,  who  has  only  one. — - 
That,  at  least,  contradicts  all  the  authorities,  that  if  a  party  has 
two  funds  (not  applying  now  to  assets  particularly),  a  person  having 
an  interest  in  one  only  has  a  right  in  equity  to  compel  the  former 
to  resort  to  the  other,  if  that  is  necessary  for  the  satisfaction  of 
both.  I  never  understood,  that  if  A.  has  two  mortgages,  and  B. 
has  one,  the  right  of  B.  to  throw  A.  upon  the  security  which  B.  can- 
not touch,  depends  upon  the  circumstance  whether  it  is  a 
freehold  or  a  copyhold  *  mortgage.  It  does  not  depend  upon  [  *  88  ] 
assets  only:  a  species  of  marshalling  being  applied  in  other 
cases,  though  technically  we  do  not  apply  that  term  except  to  assets. 
So,  where  in  bankruptcy  the  Crown,  by  extent,  laying  hold  of  all  the 
property,  even  against  creditors,  the  Crown  has  been  confined  to 
such  property  as  would  leaye  the  securities  of  incumbrancers  effect- 
ual (A;).  So,  in  the  case  of  the  surety  (I),  it  is  not  by  force  of  the 
contract;  but  that  equity,  upon  which  it  is  considered  against  con- 

[k)   And  see  Sagitary  v.  Hyde,  1  Vem.  455. 

(?)  See  Bering  v.  Earl  of  Winchelsea,  ante,  Vol.  1  p.  114,  and  note. 
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science  that  the  holder  of  the  secuiities  should  use  them  to  the  pre- 
judice of  the  surety;  and  therefore  there  is  nothing  hard  in  the  act 
of  the  Court  placing  the  surety  exactly  in  the  situation  of  the  cred- 
itor. So,  a  surety  may  have  the  benefit  of  a  mortgage  of  a  copy- 
hold estate  exactly  as  of  freehold.  It  is  very  difficult  to  reconcile 
this  with  the  principle  of  all  those  cases  between  living  persons. 

So  also,  in  a  case  which  this  Court  calls  a  just  distribution  of  the 
efPects  of  a  deceased  person,  a  simple  contract  creditor  has  no  man- 
ner of  hold  upon  the  freehold  estate.  How,  then,  is  he  allowed  in 
this  Court  effectually  to  apply  it  for  his  satisfaction  ?  Not  upon 
the  ground  that  it  is  assets,  either  by  will  or  by  contract  inter  vivos: 
but  upon  the  groxmd,  that  the  specialty  or  mortgage  creditor,  hav- 
ing two  funds,  shall  not,  by  his  will,  resort  to  that,  by  going  to 
which  he  will  disappoint  as  just  a  creditor,  who  cannot  resort  to 
any  other.  The  principle  in  some  degree  is,  that  it  shall  not  depend 
upon  the  will  of  one  creditor  to  disappoint  another.  Then,  what  is 
the  distinction  as  to  the  copyhold  estate  ?  The  question  is,  whether 
the  debtor  has  not  subjected  the  copyhold  estate  to  the  extent  of 
the  mortgage  imposed  upon  it;  whether  he  has  not  decided  that  his 
property,  to  that  extent,  shall  be  liable  to  some  debt?  And  the 
Court  will  extract  this  farther  principle,  that  a  creditor  who  can 
make  it  liable  to  that  extent,  shall  not,  by  his  vnll,  defeat  another: 
the  former  having  two  funds,  the  latter  only  one.  The  principle  is 
farther  demonstrated  by  the  cases  of  contracts  by  specialty  that  do 
not  affect  the  real  estate;  as  a  bond,  not  mentioning  heirs; 
[  *89  ]  there,  according  to  Lord  Hardwicke,  *  there  is  no  marshall- 
ing, as  there  are  not  two  funds,  and  therefore  no  one  is  dis- 
appointed by  the  option  of  another;  the  act  of  the  creditor's  will 
necessarily  originating  out  of  the  security  he  has.  Robinson  v. 
Tonge,  to  a  certain  degree,  relieves  simple  contract  creditors.  The 
estate  is  charged  expressly  with  the  payment  of  that  debt:  and 
therefore,  if  the  freehold  and  copyhold  estates  go  to  different  heirs, 
that  charge  is  the  foundation  for  this  Court's  applying  the  principle 
of  contribution;  not  because  it  is  assets,  but  because  it  is  charged, 
not  being  assets.  The  effect  of  that,  as  to  simple  contract  cred- 
itors, is,  that  resort  may  be  given  to  them  upon  the  unexhausted 
part  of  the  freehold  estate,  as  the  specialty  creditors  are,  to  a  cer- 
tain degree,  thrown  upon  the  copyhold. 


Dec.   10. — Lord   Chancellor   Eldon. — I  have  looked  into  every 
168 


ALDRICU  V.  COOPER.  *  90 

book,  and  can  find  nothing  material  upon  this  point  either  in  print 
or  manuscript.  No  book  notices  that  there  was  any  such  point  in 
Robinson  v.  Tonge;  but  it  is  clear,  from  the  Registrar's  book,  by  the 
arrangement  of  the  decree,  that  the  point  must  have  occurred.  The 
specialty  creditors  insisted  that  they  had  a  right  to  have  the  whole 
copyhold  estate  applied  to  the  mortgage,  in  order  to  leave  the  free- 
hold estate  as  assets  for  debts.  Upon  that  case,  if  that  decision 
had  not  been  made,  I  should  have  thought  they  would  have  had  that 
right.  I  cannot  conceive  the  principle  upon  which  that  decision 
stands.  Mr.  Cox  had  it  from  a  bo'ok  of  Lord  Redesdale' s,  a  note- 
book of  Sir  Thomas  Seicell,  who,  I  have  no  doubt,  took  the  note 
himself,  and  preserved  it  as  a  special  case.  No  case,  therefore,  can 
be  entitled  to  more  respect.  The  difficulty  is  this: — Suppose  the 
personal  estate  to  be  1500Z.  and  simple  contract  debts  to  that  value, 
and  a  mortgage  of  that  amount  upon  freehold  and  copyhold  estates; 
the  mortgagee,  if  he  pleases,  may  call  for  payment  out  of  the  estate 
pledged.  It  is  clear,  if  no  third  persons  are  concerned  (m) 
the  Court  would  arrange  *  between  the  two  estates,  if  [  *  90  ] 
they  went  to  different  persons.  In  that  case,  if  no  third 
persons  were  concerned,  and  the  estates  were  of  equal  value,  that 
sum  would  be  divided  between  them,  and  the  simple  contract  cred- 
itors would  receive  the  whole  personal  estate.  If  the  mortgagee 
chose  to  exhaust  the  whole  personal  estate,  the  consequence,  if  that 
doctrine  is  right,  is,  that  the  simple  contract  creditors  would  stand 
in  his  place  against  the  freehold  estate  at  least,  for  the  proportion 
of  the  mortgage  that  estate  ought  to  bear.  Why  ?  That  is  not  the 
act  of  the  testator,  nor  of  the  law.  There  is  no  more  a  lien  for  them 
upon  the  freehold  estate  than  upon  the  copyhold.  Principle,  that 
a  creditor  having  two  funds,  shall  take  to  that  which,  paying  him, 
*  ivill  leave  another  fund  for  another  creditor.  But  the  Court  has 
said,  and  the  principle  is  repeated  very  distinctly  in  Attorney-Gen- 
eral V.  Tyndall  (n),  that  if  a  creditor  has  two  funds,  the  interest  of 
the  debtor  shall  not  be  regarded,  but  the  creditor  having  two  funds, 
shall  take  to  that  which,  paying  him,  will  leave  another  fund  for 
another  creditor.  If  that  is  so  as  to  simple  contract  creditors,  hav- 
ing no  connection  with  the  freehold  estate,  except  that  principle  of 
equity,  why  is  it  not  the  same  principle  to  apply  to  copyhold  estate? 


(m)  As  to  third   parties  being  concerned,  see  Averall   v.  Wade,  L.  &  G.  t. 
Sugd.  252;  Barnes  v.  Racster,  1  Y.  &  C.  C.  C.  401. 
(n)  Amb.  614. 
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Copyhold  estate  is  not  chargeable  (o)  with  debts;  neither  is  free- 
hold estate  chargeable  with  simple  contract  debts  {p):  but  this 
copyhold  estate  is  expressly  charged  with  a  debt:  and  if  freehold 
estate  is  applied  to  simple  contract  debts,  because  charged  with 
another  debt,  why  is  not  copyhold  estate  ? 


1803.  April  26. — Lord  Chancellor  Eldon. — This  instrument, 
as  far  as  it  respects  the  copyhold  estate,  is  certainly  an  inaccurate 
security:  for  the  mortgagor,  covenanting  to  procure  himself  to  be 
admitted  and  to  surrender,  and  in  the  meantime  to  stand  seised  to 
the  use  of  the  mortgagee,  not  being  himself  admitted,  could  not 
with  propriety  be  said  in  the  meantime  to  stand  seised,  as,  after 
admission,  in  a  sense,  he  might.  The  effect  of  the  deed  is  an 
agreement  in  equity,  pledging  the  copyhold  estate  for  the  pay- 
ment of  that  sum  together  with  the  freehold  estate;  and 
[*91  ]  I  state  *it  in  these  terms,  as  I  do  not  understand  it  to 
be  an  instrument  of  mortgage  of  the  freehold  estate, 
with  no  more  than  a  covenant  that,  if  the  freehold  estate  should 
be  deficient,  the  copyhold  should  be  a  security  in  aid;  but  I 
look  upon  it  as  giving  the  mortgagee  a  legal  estate  in  the  freehold 
and  an  equitable  estate  in  the  copyhold;  thereby  giving  him  re- 
course to  two  funds  for  the  payment  of  his  debt. 

The  question  is,  whether,  for  the  sake  (if  it  is  necessary)  of  dis- 
charging the  debts,  and  particularly  the  simple  contract  debts  of  the 
mortgagor,  the  Court  will  go  farther  than  it  appears  to  have  done 
in  a  case  which  I  found,  I  confess  very  much  to  my  surprise,  in  Mr. 
Cox's  note.  I  never  had  heard  of  it  before.  I  do  not  find,  either  in 
print  or  manuscript,  that  it  has  found  its  way  to  the  notice  of  the 
public,  except  through  the  channel  from  which  Mr.  Cox  derived  his  * 
information.  There  is  no  other  note  of  it.  Yet  there  is  no  doubt 
of  the  authenticity  of  that  note;  for  Mr.  Cox  has,  in  this,  as  in  all 
other  cases  (which  makes  his  work  of  so  much  value  in  the  library 
of  a  lawyer),  examined  the  Registrar's  book,  which  corresponds  with 
the  note.  At  the  same  time,  no  notice  is  taken  of  that  case,  or  any 
other  of  that  date,  in  Lord  Hardwicke's  notes.  In  fact,  however, 
the  records  of  the  Court  prove  that  there  was  such  a  case.  I  under- 
stand, by  the  note,  that  there  being  no  fund  but  the  freehold   and 

(o)  The  word  "charged"  in  the  report  is  evidently  used  by  mistake. 
Ip)  But  see  now  3  &  4  Will.  4,  c.    104,  rendering  freeholds  and  copyholds 
liable  to  all  debts. 
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copyhold  estates,  and  the  mortgage  creditor  having  both  those  es- 
tates in  his  mortgage,  it  was  desired  that  equity,  in  order  to  satisfy 
the  specialty  creditors,  would  require  him  to  take  his  satisfaction 
out  of  the  copyhold  estate  alone.  The  principle  stated  by  the  Court, 
in  answer,  that  copyhold  estates  are  not  liable,  either  in  law  or  equity, 
to  the  testator's  debts,  farther  than  he  subjected  them  thereto,  is  un- 
deniably true.  But  the  question  is,  how  it  is  to  be  applied,  when 
the  testator  has,  by  contract,  subjected  his  copyhold  estate  to  the 
whole  of  the  debt;  though  at  the  same  time  subjecting  an  estate  of 
another  species  also  to  the  whole  debt.  I  understand  the 
opinion  of  the  Court  to  have  been,  considering  it  a  *  due  ap-  [  *  92  ] 
plication  of  the  principle  stated  by  Mr.  Cox,  that  none  of 
the  rules  subject  any  fund  to  a  claim  to  which  it  was  not  before  sub- 
ject; but  they  only  take  care  that  the  election  of  one  claimant  shall 
not  prejudice  the  claims  of  others;  that  there  were  a  freehold  and 
copyhold  estate  both  liable  to  the  whole  mortgage  by  the  contract 
and  act  of  the  testator  in  his  life;  that  though  the  specialty  credit- 
ors could  not  be  wholly  paid,  unless  the  mortgage  was  thrown  upon 
the  copyhold  estate,  to  the  intent  that  the  freehold  might  be  open 
to  the  specialty  creditors,  yet  the  copyhold  shoiild  only  bear  its  pro- 
portion; that  is,  that  a  value  should  be  set  upon  each  estate;  and  if 
that  distribution  of  the  two  funds  left  any  specialty  creditor  unpaid, 
they  must  abide  by  the  loss.  It  is  quite  clear  this  case  is  by  no 
means  a  due  application  of  that  principle  stated  by  Mr.  Cox.  Both 
the  copyhold  and  the  freehold  estates  ivere  before  subject  to  the  claim ; 
and  the  converse  of  that  proposition  seems  in  some  degree  to  follow 
from  making  the  election  of  the  mortgagee  determine  how  far  the 
specialty  creditors  shall  or  shall  not  be  paid. 

I  have  had  an  opportunity  of  communicating  with  Lord  J^edesdoZe 
upon  this  case,  and  have  his  Lordship's  authority  to  say,  thfit  he 
can  reconcile  it  with  no  principle;  that  it  was  as  great  a  surprise 
upon  him  as  it  was  upon  me;  and  he  considers  it  as  a  case  standing 
altogether  by  itself,  and  not  reconcilable  to  the  principles  which  gov- 
ern the  Court  in  a  great  variety  of  other  instances.  I  have  also  the 
full  concurrence  of  Lord  RedesdaWs  opinion,  that  he  would  not  de- 
termine according  to  that  authority.  In  the  consideration  of  this 
subject,  the  word  "assets"  has  been  very  frequently  used.  But 
when  you  come  to  look  at  the  case  of  marshalling,  though  that  term 
so  frequently  occurs,  the  operation  is  upon  the  principle,  that  the 
party  has  a  double  fund.     Copyhold  estate  not  assets  for  specialty 
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debts,  not  even  debts  to  the  Crovni.  It  is  said  copyhold  estate  is  not 
assets.  Clearly  it  is  not  assets  for  specialty  debts,  not  even  for  the 
debts  of  the  Crown.  But  is  freehold  estate  assets  for  simple  con- 
tract debts?  It  is  not,  neither  in  law  nor  equity  (g).  Upon  what 
ground,  then,  does  the  Court  say,  in  given  cases,  simple  con- 
[  *  93  ]  tract  debts  shall  be  paid  out  of  *  the  real  estate  ?  Not  upon 
the  ground  of  assets;  but  upon  this,  that,  not  every  creditor 
has  a  pledge  of  land,  but  a  specialty  creditor  has  a  double  fund  to 
resort  to.  There  may  be  a  mortgage,  for  instance,  where  the  instru- 
ment in  none  of  its  parts  or  obligations  would  affect  the  heir. 
Though  he  has  a  pledge  of  the  land,  it  is  not  as  assets,  or  as  a  spe- 
cialty creditor.  But  if  he  has  a  bond  or  covenant  in  the  deed,  he  is 
a  specialty  creditor,  whose  demand  after  the  death  of  the  mortgagor 
would  affect  the  heir.  In  that  case,  then,  the  Court  says,  as  that 
specialty  creditor,  by  his  specialty  contract,  can  affect  the  land,  he 
has  two  funds:  the  freehold  and  the  personal  estate:  and  he  shall 
not  by  his  election  disappoint  the  natural  and  moral  equity  of  the 
creditor  by  simple  contract  to  be  paid  out  of  the  single  fund,  which 
his  debt  affects.  The  simple  contract  creditor,  therefore,  has  no 
more  in  law  any  claim  against  the  freehold  estate  than  the  specialty 
creditor  in  Robinson  v.  Tonge  had  upon  the  copyhold  estate.  But,, 
in  the  former  case,  the  Court  has  said,  the  caprice  or  election  of  a 
bond  creditor  shall  not  operate  to  the  prejudice  of  the  simple  con- 
tract creditor;  and  how  can  a  due  application  of  that  principle  be 
made,  if  it  is  not  applied  where  the  specialty  creditor  has  a  claim 
against  the  freehold  estate,  but  not  against  copyhold  estate  as  any 
creditor  of  any  sort,  but  both  estates  being  pledged  and  made  a 
double  fund  by  the  act  and  deed  and  contract  of  the  mortgagor  ? 

Instances  of  the  rule,  tliat  a  person,  having  a  double  fund^  shall 
not,  by  his  option,  disajjpoint  another  who  has  only  one  of  thein. 
Suppose  another  case:  two  estates  mortgaged  to  A.,  and  one  of 
them  mortgaged  to  B.  He  has  no  claim  under  the  deed  upon  the 
other  estate.  It  may  be  so  constructed  that  he  could  not  affect  that 
estate  after  the  death  of  the  mortgagor.  But  it  is  the  ordinary 
case  to  say,  a  person  having  two  funds  shall  not,  by  his  election, 
disappoint  the  party  having  only  one  fund;  and  equity,  to  satisfy 
both,  will  throw  him  who  has  two  funds  upon  that  which  can  be 
affected  by  him  only,  to  the  intent  that  the  only  fund  to  which  the 

{q)  Both  freehold  and  copyliold  estates  are  now  assets  for  the  payment  of  all 
debts.     See  ?,  &  4  Will  4,  c'  104. 
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other  has  access  may  remaia  clear  to  him.  This  has  been  carried 
to  a  great  extent  in  bankruptcy;  for  a  mortgagee,  whose 
interest  in  the  estate  was  *  affected  by  an  extent  of  the  [  *  94  ] 
Crown,  has  found  his  way,  even  in  a  question  with  the 
general  creditors,  to  this  relief;  that  he  was  held  entitled  to  stand 
in  the  place  of  the  Crown  as  to  those  securities,  which  he  could  not 
affect  per  directum,  because  the  Crown  afPected  those  in  pledge  to 
him  (r).  Another  case  may  be  put:  that  a  man  died,  having  no 
fund  but  a  freehold  and  a  copyhold  estate;  that  they  were  both 
comprehended  in  a  mortgage  to  A.,  and  the  freehold  estate  only  was 
mortgaged  to  B. ;  and  that  B.  was  not  only  a  mortgagee  of  the  free- 
hold estate,  but  also  a  specialty  creditor  by  a  covenant  or  a  bond. 
In  that  case,  as  well  as  in  this,  it  might  be  said  the  mortgagee  of 
both  estates  might,  if  he  thought  proper,  apply  to  the  freehold 
estate,  and  exhaust  the  whole  value  of  it.  The  other  would  then 
stand  as  a  naked  specialty  creditor,  the  fund  being  taken  out  of  his 
reach;  and  there  is  no  doubt  that,  being  both  a  specialty  creditor 
and  a  mortgagee  of  the  freehold  estate,  but  not  having  any  claim  as 
mortgagee  upon  the  copyhold  estate,  the  same  arrangement  would 
take  place,  that  he  in  equity  should  throw  the  prior  incumbrancer 
upon  the  estate  to  which  the  other  has  no  resort  (s). 

Right  of  legatees  to  stand  in  the  place  of  specialty  creditors,  paid 
out  of  the  personal  estate  against  estates  descended. — The  cases 
with  respect  to  creditors  and  other  classes  of  claimants  go  exactly 
the  same  length.  In  the  eases  of  legatees  against  assets  descended, 
a  legatee  has  not  so  strong  a  claim  to  this  species  of  equity  as  a 
creditor.  But  the  mere  bounty  of  the  testator  enables  the  legatee 
to  call  for  this  species  of  marshalling:  that,  if  those  creditors,  having 
a  right  to  go  to  the  real  estate  descended,  will  go  to  the  personal 
estate,  the  choice. of  the  creditors  shall  not  determine  whether  the 
legatees  shall  be  paid  or  not.  That  in  some  measure  is  upon  the 
doctrine  of  assets;  but  with  relation  to  the  fact  of  a  double  fund. 
Both  are  in  law  liable  to  the  creditors,  and  therefore  by  making  the 
option  to  go  against  the  one,  they  shall  not  disappoint  another 
person,  who  the  testator  intended  should  be  satisfied.  That  is  not 
so  strong  as  where  it  is  not  bounty,  but  the  party  has,  by  his  owu 
act  in  his  life,  made  liable  to  the  whole  of  the  debt  a  copy- 
hold estate,  now   in  law   liable,  *  and  who  having  also  a  [  *  95  ] 

(r)  And  see  Sagitary  v.  Hyde,  1  Vern.  455. 
(s)  See  Gwynne  v.  Edwards,  2  Russ.  289,  n. 
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freehold  estate,  must  be  understood  to  mean,  that  the  freehold  estate 
shall  be  liable  according  to  law  to  his  specialty  debts. 

Not  against  specific  devisees,  unless  devised  subject  to  debts,  or  a 
mortgage. — The  case  is  exactly  the  same  with  reference  to  the  dis- 
tinction taken,  that  where  lands  are  specifically  devised,  the  legatees 
shall  not  stand  in  the  place  of  the  creditors  against  the  devisees, 
for  that  is  upon  the  supposition  that  there  is  in  the  will  as  strong 
an  inclination  of  the  testator  in  favour  of  a  specific  devisee  as  a 
pecuniary  legatee,  and  therefore  there  shall  be  no  marshalling.  But 
if,  though  specifically  devised,  the  land  is  made  subject  to  all  debts, 
that  distinguishes  the  case;  for  there  is  a  double  fund;  and  as,  by 
that  denotation  of  intention,  the  creditor  has  a  double  fund, — the 
land  devised,  and  the  personal  estate, — he  shall  not  disappoint  the 
legatee  (t).  The  case  is  also  the  same,  where,  instead  of  the  case  of 
a  mere  specialty  creditor,  the  land  specifically  devised  is  subject  to 
a  mortgage  by  the  testator;  as  in  Lutkins  \.  Leigh  (u):  there  he 
shall  not  disappoint  the  legatee.  The  claim  to  pharaphernalia  not 
to  be  disapx)ointed  by  the  effect  of  the  option  of  a  creditor  having  a 
double  fund.  So  the  case  of  pharaphernalia  is  very  strong  for  this 
proposition,  that,  wherever  there  is  a  double  fund,  though  this  Court 
will  not  restrain  the  party,  yet  he  shall  not  so  operate  his  payment 
as  to  disappointment  another  claim,  whether  arising  by  the  law  or 
by  the  act  of  the  testator. 

The  conclusion  therefore  is,  that  the  case  of  Robinson  v.  Tonge 
is  not  reconcilable  with  the  general  classes  of  cases ;  and  therefore, 
if  it  is  necessary  for  the  payment  of  the  creditors,  that  the  mort- 
gagee should  be  compelled  to  take  his  satisfaction  out  of  the  copy- 
hold estate,  if  he  takes  it  out  of  the  freehold,  those  who  are  thereby 
disappointed  must  stand  in  his  place  as  to  the  copyhold  estate. 


Aldrich  v.  Cooper  is  generally  cited  as  the  leading  case  upon  the 
doctrine  of  marshalling,  which,  although,  in  consequence  of  legis- 
lative enactments,  not  so  frequently  called  into  exercise  as  in  former 
years,  is  still  of  considerable  importance,  and  forms  one  of  the  most 
useful  branches  of  equitable  jurisdiction:  Hanby  v.  Roberts,  Amb. 

127;  Tombs  v.  Roch,  2  Coll.  497;  Tidd  v.  Lister,  10  Hare, 
[  *  96  J  *  157;  Patersonx.  Scott,  1  De  G.  Mac.  &  G.  531.     It  depends 

upon  this  principle,  as  laid  down  by  Lord  Eldon  in  Aldrich 
V.  Cooper,  that  a  person  having  two  funds  to  satisfy  his  demands, 

(0  See  Paterson  v.  Scott,  1  De  G.  Mac.  &  G.  531. 
(m)  Ca.  t.  Talb.  54. 
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shall  not,  by  his  election,  disappoint  a  party  who  has  only  one  fund. 
[Ramsey's  Appeal,  2  Watte,  228;  Hannegan  v.  Hannah,  7  Blackf. 
355;  The  Planters' Bank,  1  Freem.  Ch.  574;  Cheesebrough  v.  Mil- 
lard, 1  Johns.  C.  R.  409.]  If,  therefore,  a  person,  having  a  claim 
upon  two  funds,  chooses  to  resort  to  the  only  fund  upon  which  an- 
other has  a  claim,  that  other  person  shall  stand  in  his  place  for  so 
much  against  the  fund,  to  which  otherwise  he  could  not  have  access ; 
the  object  of  the  Court  being,  that  every  claimant  shall  be  satisfied, 
as  far  as,  by  any  arrangement  consistent  with  the  nature  of  the  sev- 
eral claims,  the  property  which  they  seek  to  affect  can  be  applied  in 
satisfaction  of  such  claims.     See  Ex  parte  Kendall,  17  Ves.  520. 

Marshalling  will  not,  unless  founded  on  some  equity,  be  enforced 
between  persons,  unless  they  are  creditors  of  the  same  person,  and 
have  demands  against  funds  the  property  of  the  same  person.  "It 
was  never  said,  "observed  Lord  Eldon,  "that  if  I  have  a  demand 
against  A.  and  B.,  a  creditor  of  B.  shall  compel  me  to  go  against 

A.  without  more;  as  if  B.  himself  could  insist  that  A  ought  to  pay 
in  the  first  instance,  as  in  the  ordinary  case  of  drawer  and  acceptor, 
or  principal  and  surety,  to  the  intent  that  all  the  obligations  arising 
out  of  these  complicated  relations  may  be  satisfied;  but  if  I  have 
a  demand  against  both,  the  creditors  of  B.  have  no  right  to  compel 
me  to  seek  payment  from  A.,  if  not  founded  on  some  equity  giving 

B.  the  right,  for  his  own  sake,  to  compel  me  to  seek  payment  from 
A.:"  Ex  parte  Kendall,  17  Ves.  520.  [Throughout  the  United 
States  the  general  rule  is  that  the  right  of  marshalling  is  usually 
enforced  through  the  equities  of  subrogation  and  contribution. 
The  equity  of  marshalling  of  assets  cannot  be  used  to  prejudice 
those  who  have  an  equal  or  superior  equity  against  the  debtor.  See, 
American  Notes  to  Brett's  Lead.  Cas.  Mod.  Eq.  338.  ( Text  Book 
Series),  Johns  v.  Readon,  11  Md.  465;  Ayers  v.  Husted,  15  Conn. 
504;  Bruner's  Appeal,  7  W.  &  S.  269;  Reynolds  v.  Toker,  18 
Wendell,  591.] 

The  doctrine  of  marshalling,  moreover,  is  not  applicable  unless 
there  are  two  funds  already  in  existence  before  the  question  relating 
to  it  is  raised.  {In  re  Professioiial  Life  Assurance  Company,  3  L.  R. 
Eq.  668;  In  re  State  Fire  Insurance  Company,  1  H.  &  M.  457;  1  De 
G.  Jo.  &  Sm.  634;  In  re  International  Life  Assurance  Society,  2  Ch. 
D.  476.  And  there  must  moreover  be  two  funds  to  which  the  person 
against  whom  the  doctrine  of  marshalling  is  sought  to  be  established 
can  resort  to  upon  an  equal  footing,  but  it  does  apply  in  cases  to  which 
such  person  has  a  superior  right  of  lien  upon  one  fund.  Webb  v. 
Smith,  30  Ch.  D.  192,  199,  202,  203.  It  is  in  effect  no  more  than 
this,  that  *vhere  one  person  has  a  clear  right  to  resort  to  two 
funds,  and  another  person  has  a  right  to  resort  to  one  only  of 
two  funds,  the  latter  may  say  that  as  between  himself  and  the 
doable  creditor,  that  double  creditor  shall  be  first  to  exhaust  the 
security  upon  which  the  single  creditor  (if  I  may  so  call  him)  has 
no  claim.     But  it  would  be  utterly  impossible  to  apply  that  doc- 
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trine  to  a  case  where  the  single  creditor  is  in  truth  himself  bound 
to  the  party  entitled  to  the  other  security :  Dolphin  v.  Aylward,  4 
L.  R.,  Ho.  Lo.  Ca.  486,  505.  [If  a  creditor  who  has  two  funds 
for  the  payment  of  his  debt,  puts  one  of  the  funds  beyond  his 
reach,  with  the  full  knowledge  that  his  debt  cannot  be  paid  out  of 
the  other  funds  without  injury  to  the  rights  of  third  persons,  he 
will  be  restrained  from  coming  in  upon  the  second  fund:  Berry  v. 
The  Church,  7  Md.  564;  Parkman  v.  Welch,  19  Pick.  231;  Mount  v. 
Potts,  8  C.  E.  Green,  188.] 

It  is,  moreover,  essential  to  the  application  of  the  doctrine 
[*  97  ]  of  marshalling,  not  only  that  there  *  should  be  two  cred- 
itors of  the  same  person,  but  that  one  of  them  should  have 
two  funds  belonging  to  the  same  person  to  which  he  can  resort. 
Thus,  it  has  been  held  that  a  legatee  in  a  will  of  a  tenant  in  tail  of 
land  has  no  right  to  throw  judgment  creditors  of  the  testator,  whose 
judgments  attach  on  the  land  under  the  statute  3  &  4  Vict.  c.  105, 
s.  2*2,  exclusively  on  those  lands,  in  exoneration  of  his  general  as- 
sets. See  Douglas  v.  Cooksey,  2  I.  R.  Eq.  311.  There  a  testator 
seised  in  fee  simple  of  lands,  A.,  and  in  tail  of  lands,  B.,  by  his 
will,  left  an  annuity  charged  on  all  his  property.  A  judgment  cred- 
itor of  the  testator's,  whose  judgment  was  a  charge  on  the  estate 
of  which  the  testator  died  seised  in  fee,  and  also  by  the  statute  3  & 
4  Vict.  c.  105,  8.  22,  on  those  of  which  he  has  seised  in  tail,  sold 
first,  estate  A.,  which  was  insufficient  to  pay  him,  and  afterwards 
the  lands  of  B.  It  was  held  by  the  Master  of  the  Rolls  of  Ireland 
(Walsh)  that  the  annuitant  had  no  right  to  marshal  as  against  the 
remainderman  in  tail,  so  as  to  be  recouped  out  of  the  produce  of  the 
sale  of  B.  the  amount  paid  to  the  judgment  creditor  out  of  the  pro- 
duce of  the  sale  of  A.  "  To  authorise  marshalling,"  said  his  Honor, 
"it  is  obviously  necessary  not  only  that  a  claim  should  exist  against 
a  fund,  subject  in  common  with  another  fund  to  a  paramount  lia- 
bility; but  also  that  those  interested  in  that  other  fund  should  not 
have  a  right  to  throiv  the  liability  on  the  fund  of  the  claimant.  A 
man's  own  property — on  which  alone  his  legatees  can  claim — must 
be  applicable  to  his  debts  in  preference  to  the  property  of  another, 
against  which  the  statute  merely  gives  a  remedy.  The  case  is  much 
clearer  than  the  instance  of  an  estate  made  assets  by  the  exercise  of 
a  power,  as  in  Fleming  v.  Buchanan,  3  De  G.  Mac.  &  G.  976,  or  the 
instance  of  paraphernalia,  to  which  it  was  compared  in  argu- 
ment." See  also  In  re  International  Life  Assurance  Society,  2  Ch. 
D.  476. 

The  principle  of  marshalling  does  not  apply  as  between  mere 
volunteers:  Boazman  v.  Johnston,  3  Sim.  377;  sed  vide  Lomas  v. 
Wright,  2  My.  &  K.  769. 

And  the  Court  will  not  interfere  actively  against  the  volunteer  by 
marshalling  through  the  medium  of  a  person  (not  a  purchaser  for 
value)  claiming  only  through  him  who  created  the  voluntary  settle- 
ment: Dolphin  V.  Aylward,  4  L.  R.  Ho.  Lo.  486,  502. 
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It  may  here  be  mentioned  that  the  Court  will  marshal,  although 
the  right  to  marshal  may  not  be  distinctly  raised  by  the  pleadings: 
Gibbs  V.  Ougier,  12  Ves.  413. 

The  doctrine  of  marshalling  has  been  enforced,  not  only  by  Courts 
of  Equity,  but  also,  as   mentioned  in  the  principal  case, 
in  Bankruptcy  {Ex  parte  Stephetison,   *  1  De  Gex,  586;  [  *98  ] 
Ex  parte  Alston,  4  L.  K.  Ch.  App.  .168;  Ex  parte  Salting, 
In  re  Stratton,  25  Ch.  D.  148);    and  in   the  Court  of  Admiralty: 
The  Trident,  Sinison,  1  W.  Rob.  29,  35,  post,  p.  118,  119. 

It  is  proposed  in  this  note  to  consider  the  doctrine  of  marshal- 
ling, Ist,  as  exercised  in  the  administration  of  the  assets  of  a  de- 
ceased person;  2nd  as  between  persons  holding  securities;  and 
3rdly,  as  to  marshalling  in  the  Court  of  Admiralty. 

I.  As  to  marshalling  in  the  administration  of  asset s.'\ — 1st,  Mar- 
shalling between  creditors. — When  under  the  old  law  creditors  by 
simple  contract  had  no  claim  upon  real  assets,  unless  charged  with, 
or  devised  for,  the  payment  of  debts,  a  Court  of  Equity  would  com- 
pel speciality  creditors  who  might  resort,  in  the  first  instance,  to  the 
personal  estate,  in  priority  of  simple  contract  creditors,  and  to  the 
real  assets  in  conclusion  of  them,  to  recover  satisfaction,  in  the  first 
place  out  of  the  real  assets  as  far  as  they  went;  or,  if  the  specialty 
creditors  had  already  exhausted  the  personal  assets  in  payment  of 
their  claims,  the  simple  contract  creditors  would  be  put  to  stand  in 
their  place  against  the  real  assets,  whether  devised  or  descended,  as 
far  as  the  specialty  creditors  might  have  exhausted  the  personal  as- 
sets (Sagitary  v.  Hyde,  1  Vern.  455;  Neave  v.  Alderton,  1  Eq.  Ca. 
Abr.  144;  Wilson  v.  Fielding,  2  Vern.  768;  Galton  v.  Hancock,  2 
Atk.  436;  so  would  a  voluntary  specialty  creditor,  though  liable  to 
be  postponed  to  simple  contract  creditors:  Loma-s  v.  Wright,  2  My. 
&  K.  769. 

And  a  specialty  creditor,  to  whose  debt  copyholds  (previous  to  3 
&  4  Will.  3,  c.  104)  were  not  liable,  might  stand  in  the  place  of  a 
mortgagee  of  the  copyholds  who  was  paid  out  of  the  personal  estate: 
Gwynne  v.  Edwards,  2  Russ,  289,  n. ;  Greenwood  v.  Taylor,  1  Riiss. 
&  My.  187. 

But  simple  contract  creditors  were  not  entitled  to  have  a  larger 
fund  for  payment  of  their  debts  than  they  had  originally,  as  for  in- 
stance in  respect  of  the  interest  which  would  have  accrued  on  the 
specialty  debts  if  they  had  remained  unsatisfied.  See  Cradock  v. 
Piper,  15  Sim.  301.  [There  are  a  number  of  decisions  or  the  effect 
that  a  creditor  will  be  restrained  from  resorting  to  one  of  two 
sources  of  payment  and  compelled  to  look  to  the  other,  but  in  prac- 
tice the  rule  is  rarely  applied  except  under  some  peculiar  circum- 
stances, owing  to  the  fact  that  it  would  be  unjust  to  limit  the  rights 
of  a  creditor  who  has  taken  pains  to  obtain  ample  security,  espe- 
cially as  justice  can  generally  be  attained  by  the  application  of  the 
doctrine  of  Subrogation,  Bisp.  Eq.   Sec.  3-11;    Arna's  Appeal;    15 
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P.  F.  Smith,  74;  Moses  v.  Ranlet,  2  N.  H.  488;  West  v.  Bank  of 
Rutland,  19  Vt.  403;  Findlay  v.  Hosmer,  2  Conn.  350;  Evertson  v. 
Booth,  19  Johns  486.] 

Where,  however,  specialty  debts  of  a  deceased  person  had  been 
paid  out  of  his  personal  estate,  and  at  the  time  of  such  payment 
the  personal  estate  was  sufficient  also  to  pay  his  simple  contract 
debts,  and  the  executor  subsequently  committed  a  devastavit,  which 
rendered  the  personal  estate  insufficient  to  pay  simple  contract  cred- 
itors, it  was  held  by  Lord  Chancellor  Brady,  that  they  were  en- 
titled to  be  paid  out  of  the  real  estate  of  the  debtor,  to  the  extent 
to  which  the  personal  estate  had  been  applied  in  payment 
[  *99]  *of  the  specialty  debts:  Ellard  v.  Cooper,  1  Ir.  Ch.  Rep. 
370;  but  see  Kearnan  v.  Fitzsimon,  3.Ridg.  P.  C.  16. 

The  statutes  3  &  4  Will.  4,  c.  104,  rendering  freehold  and  copy- 
hold estates  liable  to  simple  contract  debts,  and  32  &  33  Vict.  c.  46, 
making  the  debts  by  simple  contract  of  persons  dying  on  or  after 
the  1st  of  Jan.  1872,  payable  pari  passu,  with  their  debts  by  spe- 
cialty, have  obviated  the  necessity  of  the  Court  retorting  to  the 
doctrine  of  marshalling,  for  enforcing  their  payment. 

The  principles  upon  which  the  Courts  act  in  cases  of  marshalling 
was  departed  from  in  the  case  of  a  mortgagee,  in  the  administration 
of  the  assets  of  a  deceased  mortgagor  in  Chancery.  There,  it  might 
have  been  supposed,  that  a  mortgagee  having  two  funds,  viz.,  the 
mortgaged  estate  and  the  general  assets,  would  as  against  the  general 
creditors  only  have  been  allowed  to  prove  against  the  latter  fund 
for  so  much  of  the  debt  as  the  mortgaged  estate  was  deficient  to 
pay;  and  this  was  so  decided  by  Sir  John  Leech,  M.  R.,  in  Green- 
wood V.  Taylor,  1  Russ.  &  My.  18^,  folloiving  the  rule  of  bankruptcy 
in  such  cases.  It  was  held,  however,  by  Lord  Cottenham,  in  Mason 
V.  Bogg,  2  My.  &  Cr.  448,  overruling  the  case  of  Greemvood  v.  Taylor, 
that  in  an  administration  suit  a  mortgagee  might  prove  his  whole 
debt  and  afterwards  realise  his  security  for  the  deficiency:  see  also 
Rome  V.  Young,  3  Y.  &  C.  Exch.  Ca.  194;  4  Y.  &  C.  Exch.  Ca.  204; 
Tipping  v.  Poiver,  1  Hare,  410;  King  v.  Smith,  2  Hare,  239;  Wick- 
enden  v.  Rayson,  6  De  G.  Mac.  &  G.  210;  Armstrong  v.  Stover,  14 
Beav.  535;  Tuckley  v.  Thompson,  1  J.  &  Hem.  130;  Cockerell  v. 
Dickens,  3  Mo.  P.  C.  C.  112;  Pinchard  v.  Fellows,  17  L.  R.  Eq. 
422;  Trower's  Prevalence  of  Equity,  1 — 6.  [Priority  will  some- 
times be  given  over  existing  mortgages,  to  claims  which  arise  under 
receivership,  and  also  to  claims  which  have  accrued  from  three  to 
six  months  prior  to  the  appointment  of  the  receiver;  claims  for  labor 
and  material  furnished  are  also  sometimes  preferred.  This  is  a 
doctrine  which  has  arisen  in  the  United  States  quite  recently,  but 
has  been  frequentlv  applied  within  the  last  ten  years.  See,  Union 
Trust  Co.  V.  Souther,  107  U.  S.  591;  Burnham  v.  Bown,  111  U.  S. 
776;  Union  Trust  Co.  v.  Illinois  Ry.,  117  U.  S.  434;  and  see  also 
High  on  Receivers,  Sec.  394  et  seq.  The  doctrine  as  above  stated 
is  generally  known  as  the  doctrine  in  Fosdick  r.  Schall,  99  U.  S. 
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235,  where  the  following  opinion  was  delivered  by  Chief  Justice 
Waite  and  which  forms  the  foundation  upon  which  the  doctrine  has 
been  placed. 

"When  Companies  become  pecuniarily  embarrassed,  it  frequently 
happens  that  debts  for  labor,  supplies,  equipment  and  improvements 
are  permitted  to  accumulate,  in  order  that  bonded  interest  may  be 
paid  and  a  disastrous  foreclosure  postponed,  if  not  altogether 
avoided.  In  this  way  the  daily  and  monthly  earnings,  which  ordi- 
narily should  go  to  pay  the  daily  and  monthly  expenses,  are  kept 
from  those  to  whom  in  equity  they  belong,  and  used  to  pay  the 
mortgage  debt.  The  income  out  of  which  the  mortgagee  is  to  be 
paid  is  the  net  income  obtained  by  deducting  from  the  gross  earn- 
ings what  is  required  for  necessary  operating  and  managing  expenses, 
proper  equipment  and  useful  improvements.  Every  railroad  mort- 
gagee in  accepting  his  security  impliedly  agrees  that  the  current 
debts  made  in  the  ordinary  course  of  business  shall  be  paid  from  the 
current  receipts,  before  he  has  any  claim  upon  the  income.  If  for 
the  convenience  of  the  moment,  something  is  taken  from  wh^t  may 
not  improperly  be  called  the  current  debt  fund,  and  put  into  that 
which  belongs  to  the  mortgage  creditors,  it  certainly  is  not  inequit- 
able for  the  court,  when  asked  by  the  mortgagees  to  take  possession 
of  the  future  income  and  hold  it  for  their  benefit,  to  require  as  a 
condition  of  such  an  order  that  what  is  due  from  the  earnings  to 
the  current  debt  shall  bo  paid  by  the  Court  from  the  future  current 
receipts  before  anything  derived  from  that  soiarce  goes  to  the  mort- 
gagees. ...  If  the  mortgagea  calls  upon  a  court  of  Chancery 
to  put  forth  its  extraordinary  powers  and  grant  him  purely  equit- 
able I'elief,  he  may  with  propriety,  be  required  to  submit  to  the 
operation  of  a  rule  which  always  applies  in  such  cases,  and  do  equity 
in  order  to  get  equity."] 

The  same  rule  was  followed  where  a  company  was  being  wound 
up  under  the  Companies  Act,  18G2,  and  a  creditor  holding  security 
was  entitled  to  prove  for  the  whole  amount  that  was  due  to  him, 
and  not  merely,  as  in  bankruptcy,  for  the  balance  remaining  due, 
after  realising  or  valuing  his  security;  and  he  could  prove  for  the 
amount  due  at  the  time  his  claim  was  sent  in,  without  regard  to 
securities  which  had  been  realized  by  him  between  the  sending  in 
his  claim  and  its  being  adjudicated  upon:  Kellock^s  case,  8  L.  R, 
Eq.  472,  3  L.  R.  Ch.  App.  769;  In  re  Oriental  Commercial  Bank,  6 
L.  R.  Eq.  582;  Banner  v.  Johnston,  5  L.  R.  Ho.  Lo.  Ibl;  Re  Oxford, 
&c.  Hall  Co.,  8  L.  R.  Eq.  691;  5  L.  R.  Ch.  App.  433;  Re  Joint 
Stock  Discount  Co.,  lb.  86;  Re  Humber  Iron  Works  Co.,  lb.  88; 
BarnecCs  Banking  Co.,  19  L.  R.  Eq.  1,  10  L.  R.  Ch.  App.  198  ; 
Fottrell  V.  Kavanagh,  10  I.  R.  Eq.  256. 

Recent  legislation  has,  however,  *  both  in  the  administra-  [  *  100  ] 
tion  of  the  estate  of  a  deceased  person  whose  estate  is  in- 
solvent, and  in  the  winding  up  of  companies,  adopted  the  rule   of 
bankruptcy  followed  in  Greemuood  v.  Taylor.     See  the  Judicature 
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Act,  1875  (38  &  39  Vict.  e.  77),  s.  10,  whereby  it  is  enacted  "that 
in  the  administration  by  the  Court  of  the  assets  of  any  person  who 
may  die  after  the  commencement  of  this  Act  (1st  of  November,  1875, 
see  Noble  \.  Edioardes,  5  Ch.  D.  378;  Sherjvinx.  Selkirk,  12  Ch.  D. 
68,  overruling  Hilton  v.  Jones,  9  Ch.  D.  620);  and  Whose  estate 
may  j^rove  to  be  insufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,  and  in  the  ivinding  up  of  any  company  under  the  Com- 
panies Acts,  1862  and  1867,  whose  assets  may  prove  to  be  insufficient 
for  the  x)ayment  of  its  debts  and  liabilities  and  the  costs  of  winding 
up,  the  same  rules  shall  prevail  and  be  observed  as  to  the  respec- 
tive rights  of.  secured  and  unsecured  creditors,  and  as  to  debts  and 
liabilities  provable,  and  as  to  the  valuation  of  annuities,  and  future 
and  contingent  liabilities  respectively,  as  may  be  in  force  for  the 
time  being  under  the  law  of  bankruptcy  with  respect  to  the  estates 
of  persons  adjudged  bankrupt;  and  all  persons  who,  in  any  such 
case,  would  be  entitled  to  prove  for  and  receive  dividends  out  of 
the  estate  of  any  such  deceased  person,  or  out  of  the  assets  of  any 
such  company,  may  come  in  under  the  decree  or  order  for  the  ad- 
ministration of  such  estate,  or  under  the  winding  up  of  such  com- 
pany, and  make  such  claims  against  the  same  as  they  may  respec- 
tively be  entitled  to  by  virtue  of  this  act." 

The  Bankruptcy  Rules  formerly  applicable  to  this  section,  were 
rules  78,  80,  99,  100,  and  101  of  the  bankruptcy  rules,  1870.  The 
effect  of  which  are  shortly  stated  by  Lush,  L.  J.,  in  In  re  Hopkins, 
18  Ch.  D.  381.  See  Ex  parte  West  Riding  Unioyi  Banking  Com- 
pany;  In  re  Turner,  19  Ch.  D.  105.  Findlater  v.  Butler,  5  L.  R. 
Ir.  95. 

An  executor's  right  to  retain  a  debt  due  to  himself  does  not  make 
him  a  secured  creditor  within  the  meaning  of  the  Judicature  Act, 
1875,  sect.  10,  and  his  right  to  retain  is  not  affected  by  that  section. 
Lee  V.  Nuttall,  12  Ch.  D.  61. 

The  proof  by  secured  creditors  is  now  regulated  by  the  rules  9 — 
17  in  the  second  schedule  of  the  Bankruptcy  Act,  1883,  (46  & 
47  Vict.  c.  52). 

Section  10  of  the  Judicature  Act.  1875,  does  not  apply  to  any 
case  of  a  winding-up  which  had  commenced  before  the  Act  came 
into  operation.     In  re  Joseph  Suche  &  Co.,  Limited,  1  Ch.  D.  84. 

That  section,  moreover,  is  not  intended  to  enlarge  the  assets  of 
an  insolvent  estate  of  a  deceased  person,  by  treating,  as  in  bank- 
ruptcy, an  unregistered  bill  of  sale  as  void.  For  an  un- 
[  *  101  ]  registered  bill '"  of  sale,  though  it  would  bo  void  as  against 
trustees  in  bankruptcy,  is  not  void  as  against  the  grantor 
himself,  and  when  he  dies,  only  the  equity  of  redemption  of  the 
goods  granted  by  the  bill  of  sale  will  be  included  in  his  assets.  In 
re  Count  D'Epineul,  20  Ch.  D.  217;  Davis  \.  Goodman,  5  C.  P. 
D.  128:  In  re  Knott,  7  Ch.  D.  549  n. ;  In  re  Withernsea  Brick  Works, 
16  Ch.  D.  337. 

The  demand  of  a  simple  contract  creditor,  as  against  the  real 
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estate  of  a  testator,  which  would  otherwise  be  barred  by  the  Statute 
of  Limitations,  will  not,  in  genei'al,  be  kept  alive  so  as  to  preclude 
the  operation  of  the  statute,  by  the  effect  of  any  right  which  might 
exist,  or  might  have  existed  among  the  parties,  to  have  the  assets 
of  the  testator  marshalled.     Fordham  v.  Wallis,  10  Hare,  217,  229. 

But  under  special  circumstances,  a  simple  contract  creditor  has 
been  held  not  to  be  barred  by  the  statute  so  as  to  prevent  the  filing 
of  a  supplementary  bill  to  bring  recently  discovered  descended 
estates  within  the  principle  of  marshalling,  where,  under  the 
original  bill  there  was  a  prayer  for  the  marshalling  of  assets.  See 
Vickers  v.  Oliver,  1  Y.  &  C.  C.  C.  211.  See  the  remarks  in  Ford- 
ham  V.  Wallis,  10  Hare,  229;  Gibbs  v.  Ougier,  12  Ves.  413;  Busby 
V.  Seymour,  1  J.  &  L.  527. 

2nd.  Marshalling  betiveen  Legatees.] — The  principle  of  marshal- 
ling is  applicable  between  legatees;  as  where  a  testator  has  charged 
one  or  more  legacies  upon  the  real  estate,  and  other  legacies  are  not 
so  charged;  if  the  personal  estate  prove  insufficient  to  pay  them  all, 
the  legacies  charged  on  the  real  estate  shall  be  paid  thereout;  or 
if  they  have  been  paid  out  of  the  personal  estate,  the  other  legacies, 
as  to  so  much,  shall  stand  in  their  place  as  a  charge  upon  the  land; 
Hanby  v.  Roberts,  Amb.  127;  Masters  v.  Masters,  1  P.  Wms.  421; 
Bligh  V.  Earl  of  Darnley,  2  P.  Wms.  619;  Bonner  v.  Bonner,  13 
Ves.  379;  Scales  v.  Collins,  9  Hare,  656;  Sellon  v.  Watts,  9  W.  R. 
847,  Set.  Dec.  987,  4th  ed. 

Bat  where  the  charge  of  a  legacy  upon  real  estate  fails  to  affect 
it,  in  consequence  of  an  event  happening  subsequent  to  the  death 
of  the  testator,  as  the  death  of  the  legatee  before  the  time  of  pay- 
ment, the  Court  will  not  marshal  assets  so  as  to  turn  such  legacy 
upon  the  personal  estate,  in  which  case  it  would  be  vested  and 
transmissible,  whereas,  as  against  the  real  estate,  it  would  sink  by 
ihe  death  of  the  legatee:  Proivse  v.  Abingdon,  1  Atk.  482;  and  see 
Pearce  v.  Loman,  3  Ves.  135;  there  a  legacy  charged  upon  real 
estate,  and  payable  at  a  future  day,  was  held  by  Lord  Bosslyn  to 
sink  as  to  the  real  estate  by  the  death  of  the  legatee,  before 
the  time  of  payment;  and  that  the  assets  could  not  be 
^marshalled.  "There  is  a  singularity,"  observes  his  Lord-  [*102] 
ship,  "in  the  doctrine,  as  it  now  stands,  that,  as  far  as  it 
affects  one  fund  it  is  good;  as  far  as  it  affects  the  other,  bad;  but 
it  would  be  still  more  singular  if  it  shall  sink  in  one  ease,  and  not 
in  the  other,  but  the  land,  making  good  the  personal  estate,  shall 
be  charged.  The  point  was  of  very  little  moment  in  Reynish  v. 
Martin,  (3  Atk.  330;  1  Wils.  130).  Therefore  I  would  not  follow 
that  case  to  introduce  a  new  point  with  regard  to  marshalling  assets 
against  established  rules.  The  assets  cannot  be  marshalled.  It 
would  be  directly  against  Proivse  .v.  Abingdon;  the  contingency  is 
the  same;  and  /  cannot  charge  the  real  estate  indirectly.'^  And  see 
Tombs  V.  Roch,  2  Coll.  504. 

3rd.  Marshalling    betiveen  Legatees  and  others.] — "One  rule  of 
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marshalling  assets,"  observes  Lord  Hardwicke,  "it  is  clear,  if  there 
are  debts  by  specialty  and  legacies,  and  no  devise  of  the  real  estate, 
but  it  descends;  if  the  creditors  exhaust  the  personal  estate,  the 
legatees  may  stand  in  their  place,  and  come  upon  the  real  estate; 
this  is  against  the  heir-at-law.^'  Hanbyv.  Roberts,  Amb.  128;  aS.  C, 
Dick.  105.  "For  although," "as  observed  by  Lord  Eldon,  in  the  prin- 
cipal case,  "in  the  cases  of  legatees  against  assets  descended,  a  leg- 
atee has  not  so  strong  a  claim  to  this  species  of  equity  as  a  cred- 
itor, the  mere  bounty  of  the  testator  enables  the  legatee  to  call  for 
this  species  of  marshalling;  that,  if  those  creditors,  having  a  right 
to  go  to  the  real  estate  descended,  will  go  to  the  personal  estate, 
the  choice  of  the  creditors  shall  not  determine  whether  tbe  lega- 
tees shall  be  paid  or  not."  And  see  Culx)ep2oer\.  Ashton,  2  Ch.  Ca. 
117;  Tipjnngv.  Tipping,  1  F.  Wms.  730;  Lucy  v.  Gardener,  Bunb. 
137;  Lutkinsw.  Leigh,  Ca.  t.  Talb.  54;  Bowaman  v.  Reeve,  Free.  Ch. 
577. 

And  it  is  as  clear  "that  if  one  devises  his  real  estate,  and  gives 
general  pecuniary  legacies  not  charged  on  that  real  estate,  and  dies, 
leaving  specialty  debts,  and  the  specialty  creditors  exhaust  the  per- 
sonal estate,  the  legatees  shall  not  stand  in  their  place  and  come  on 
the  realty,  because  it  icas  the  intention  of  the  testator  that  the  devisee 
should  have  the  real  estate,  as  well  as  the  legatees  be  paidf  Hanby  v. 
Roberts,  Amb.  128;  and  see  Clifton  v.  Burt,  1  F.  Wms.  678;  Scott 
V.  ScotL  Amb.  383;  1  Eden,  458;  Mirehouse  v.  Scaife,  2  My.  &  Cr. 
695;  Keeling  v.  Broivn,  5  Ves.  359. 

Nor  will  a  specidc  legatee  be  allowed  to  stand  in  the  place  of 
specialty  creditors  as  against  real  estate  devised  (see  Hasleivood  v. 
Pope,  3  P.  Wms.  324,  5th  Resolution);  although,  since  3  &  4  Will. 
4,  c.  106,  the  devisee  be  the  heir;  {Strickland  v.  Strickland, 
[*103]10  Sim.  374);  and  it  is  now  *settled  that  a  devisee  and  a 
specitic  legatee  shall  contribute  pro  rata  to  satisfy  the  debts 
of  the  testator  which  his  general  personal  estate  is  insufficient  to 
pay.  See  Long  v.  Short,  1  F.  Wms.  40;j;  Young  v.  Hassard,  1  J. 
&  L.  466;  Gervis  v.  Gervis,  14  Sm.  654;  Tombs  y.  Roch,  2  Coll.  490; 
Dugdalc  v.  Dugdale,  14  L.  R.  Eq.  234. 

It  seems  that  previous  to  the  Wills  Act  (1  Vict.  c.  26),  a  pecii- 
niary  legatee  was  not  entitled  to  stand  in  the  place  of  a  creditor 
who  had  exhausted  the  personal  assets  as  against  a  residuary  de- 
visee, upon  the  ground  that  previous  to  the  Wills  Act,  every  resi- 
duary devise  was  in  reality  specific,  as  it  only  comprehended  prop- 
erty of  which  the  testator  was  seised  at  the  time  of  making  his  will. 
See  Spong  v.  Spong,  1  Y.  &  J.  300,  311;  Mirehouse  v.  Scaife,  2  My. 
&  Cr.  695. 

The  opinion  has,  moreover,  since  prevailed  that  a  residuary  de- 
vise of  real  estate  remains  specific,  notwithstanding  the  24th  section 
of  the  Wills  Act  makes  it  speak  as  if  it  had  been  executed  immedi- 
ately before  the  death  of  the  testator,  and  that  a  pecuniary  legatee 
has  consequently  no  right  to  marshal  assets  as  against  residuary 
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devisees  where  the  land  is  not  charged  with  debts:  Pearniain  v. 
Twiss,  2  Giflf.  130;  Hensman  v.  Fryer,  3  L.  R.  Ch.  A  pp.  420;  Gib- 
bins  V.  Eyden,  7  L.  R.  Eq.  371;  W^est  v.  Lawday,  2  I.  R.  Eq.  517; 
Collins  V.  Lewis,  8  L.  R.  Eq.  708.  Lancefield  v.  Igqulden,  10  L.  R. 
Ch.  App.  136,  reversing  the  decision  of  Bacon,  V.-C,  reported  17 
L.  R.  Eq.  556;  Tomkins  v.  Colthurst,  1  Ch.  D.  626;  Dady  v.  Hart- 
ridge,  1  Dr.  &  Sm.  236;  Cogswell  v.  Armstrong,  2  K.  &  J.  227;  Dyer 
V.  Bessonett,  4  Ir.  Ch.  Rep.  382;  Barnwell  v.  Iremonaer.  1  Dr.  & 
Sm.  242;  Rodbourn  v.  ilfoZd,  13  W.  R.  (V.-C.  K.)  ^4;'  35  L.  J. 
fCh. )  67;  Rotheram  v.  Rotheram,  26  Beav,  465;  Bethell  v.  Green, 
34  Beav.  302;  Hensman  v.  i^r?/er,  2  L.  R.  Eq.  627.  See  2  Set.  Dec. 
985,  987,  4th  ed. 

In  Heyisman  v.  Fryer,  3  L.  R.  Ch.  App.  420,  Lord  Chelmsford, 
C,  although  he  rightly  decided  that  a  residuary  devise  is  none  the 
less  specitic  since  the  passing  of  the  Wills  Act  (1  Vict.  c.  26),  and 
that  consequently  pecuniary  legatees  had  no  more  right  to  marshal 
as  against  residuary  devisees  than  they  had  before  the  Act  {lb.  p. 
426),  nevertheless,  apparently  by  some  mistake,  held  that  residuary 
devisees  were  bound  to  contribute  rateably  with  the  pecuniary  leg- 
atees to  pay  such  debts  as  the  general  personal  estate  was  insufficient 
to  satisfy  {lb.).  But  in  the  subsequent  case  of  Collins  v.  Leicis,  8 
L.  R.  Eq.  708,  Sir  John  Stuart,  V.-C,  stating  it  to  be  the  settled 
law  of  the  Court  that  personal  estate  not  specifically  bequeathed 
must  be  first  applied  in  payment  of  debts  before  the  real 
estate  which  passes*  under  a  residuary  estate  can  be  re-  [*104] 
sorted  to,  declined  to  follow  Hensman  v.  Fryer,  as  a  mis- 
taken decision.     See  also  Farquharson  v.  Floyer,  3  Ch.  D.  109. 

Although,  as  we  have  before  observed,  a  legatee  is  not  entitled 
to  stand  in  the  place  of  a  specialty  creditor,  as  against  real  assets 
devised,  nevertheless  (in  cases  not  coming  within  Locke  King's  Act, 
17  &  18  Vict.  c.  113),  where  a  mortgagee  of  a  devised,  as  well  as  of 
a  descended  estate,  has  exhausted  the  personal  assets  by  resorting 
to  them  in  the  first  instance,  a  legatee  may  stand  in  his  place,  and 
be  satisfied  out  of  the  mortgaged  premises,  to  the  extent  of  the  per- 
sonalty applied  in  their  exoneration;  for  the  application  of  the  per 
sonal  assets  in  exoneration  of  the  real  estate  moitgaged,  does  not 
take  place  so  as  to  defeat  any  legacy.  See  F''orrester  v.  Lord  Leigh, 
Amb.  171 ;  Lutkins  v.  Leigh,  Ca.  t.  Talb.  53;  Lucy  v.  Gard'ener,  Bunb. 
137;  Howell  v.  Price,  1  P.  Wms.  294;  Oneal  v.  Mead,  1  P.  Wms. 
693;  Davies  v.  Gardiner,  2  P.  Yvms.  190;  Rider  v.  Wager,  2  P. 
Wms.  335;  Middleton  v.  Middleton,  15  Beav.  450;  and  see  Wythe  v. 
Henniker,  2  My.  &  K.  635,  644;  Johnson  v.  Child,  4  Hare,  87. 

It  must,  however,  be  remembered  that  under  17  &  18*Viet.  c.  113 
(Locke  King's  Act),  and  its  amending  Acts,  30  &  31  Vict.  c.  69,  and 
40  &  41  Vict.  c.  34,  lands  or  hereditaments  of  every  tenure,  are  pri- 
marily liable  for  payment  of  any  mortgage  debt  therein.  See  note 
to  Ancaster  \.  Mayer,  ante,  vol.  i.,  p.  761 — 767. 

The  doctrine  of  marshalling  as  applied  in  favour  of   legatees 
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ao"ainst  heirs  at-law  taking  descended  real  estates  in  England  is 
part  of  the  lex  loci  affecting  those  real  estates,  but  will  not  be  appli- 
cable where  persons  who  have  an  interest  in  the  personal  estate 
only,  endeavour  indirectly  to  establish  in  their  own  favour,  or  for 
their  own  relief,  a  burthen  upon  real  estate  situate  in  another  country, 
as  for  instance  Scotland,  which,  by  the  law  of  that  country,  would 
not  be  administered  so  as  to  give  them  what  they  ask.  See  Harrison 
V.  Harrison,  8  L.  K.  Ch.  App.  342,  348. 

Before  receht  legislation  on  the  subject,  where  a  purchaser  of  real 
estate  died  intestate  as  to  such  estate,  but  having  bequeathed  lega- 
cies by  his  will,  as  the  vendor  had  two  funds  to  resort  to,  viz.,  his 
lien  upon  the  land  descended  and  the  general  personal  estate,  the 
legatees  might  stand  in  his  place  upon  the  land  if  he  resorted  to  the 
personalty  in  the  first  instance.     Spoule  v.  Prior,  8  Sim.  189. 

And  it  seems  to  be  settled  by  the  more  I'ecent  authorities  (not- 
withstanding the  case  of  Wythe  v.  Henniker,  2  My.  &  K.  635)  that 
pecuniary  legatees  had  the  same  right  to  stand  in  the  place 
[  *  105  ]  of  the  vendor  with  respect  to  his  *  lien  for  unpaid  purchase- 
money  on  estates  devised  by  the  purchaser,  in  case  the 
vendor  resorted  in  the  first  instance  to  the  personal  estate.  See 
Birds  V.  Askey,  24  Beav.  618.  There  a  trustee  advanced  to  A.  B., 
one  of  his  cestuis  que  trustent,  a  part  of  the  trust  funds,  to  enable 
him  to  purchase  a  real  estate.  A.  B.  died  without  having  repaid 
the  money,  having  devised  the  estate,  and  his  personal  estate  was 
insufficient  to  pay  his  debts  and  legacies.  It  was  held  by  Sir  John 
Romilly,  M.R.,  first,  that  there  was  a  lien  on  the  estate  for  the  trust 
funds;  and,  secondly,  that  the  pecuniary  legatees  had,  as  against 
the  devisees,  a  right  of  marshalling  so  as  to  have  the  lien  satisfied 
primarily  out  of  the  purchased  estate.  See  also  Lord  Lilford  v. 
Poivys  Keck,  1  L.  K.  Eq.  347.  See  Barnwell  v.  Iremonger,  1  Dr.  & 
S.  255. 

However,  by  30  &  31  Vict.  c.  69,  s.  2,  and  40  &  41  Yict.  c.  34,  a 
vendor's  lieu  was  brought  within  the  meaning  of  the  word  '  mort- 
gage" in  Locke  King's  Act,  17  &  18  Vict.  c.  43,  and  the  lands  and 
hereditaments  upon  which  there  is  such  lien,  are  primarily  charge- 
able therewith,  so  that  the  necessity  for  marshalling  will  not  arise. 

As  to  the  right  of  creditors  to  marshal  in  respect  of  a  vendor's 
lien,  see  note  to  Macreath  v.  Symmons,  vol.  i.,  p.  386. 

So,  if  land  be  devised  for,  or  made  subject  to,  the  payment  of 
debts,  assets  will  be  marshalled  in  favour  of  legatees,  or  annuitants 
who  will  stand  in  the  place  of  the  creditors  who  may  have  been 
satisfied  out  of  the  personal  assets:  Foster  \.  Cook,  3  Bro.  C.  C.  347; 
Bradford  v.  Foley,  3  Bro.  C.  C.  351,  n. ;  Webster  v.  Alsop,  3  Bro. 
C.  C.  352,  n. ;  Arnold  v.  Chapman,  1  Ves.  110;  Norman  v.  Morrell, 
4  Ves.  769;  Surtees  v.  Parkin,  19  Beav.  406;  Hanby  v.  Fisher,  2- 
Coll.  515;  Rickard  v.  Barrett,  3  K.  &  J.  289;  Paterson  v.  Scott,  1 
De  G.  Mac.  &  G.  531;  2  Set.  Dec.  981,  4th  ed. 

For  decree  where  estates  devised,  charged  with  debts  and  an  an- 
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nuity,  were    marshalled    in   favour    of  annuities    and   legacies    so 
charged.     See  Kerrison  v.  Earl  of  Stradbroke,  2  Set.  Dec.  985,  9SG. 

As  simple  contract  creditors  have  now,  under  3  &  4  Will.  4,  c. 
104,  a  right  to  demand  payment  of  their  debts  out  of  the  real  es- 
tate of  the  deceased  debtor,  and  have  therefore  a  double  fund  out 
of  which  they  may  receive  satisfaction,  it  follows  on  principle,  that 
if  they  exhaust  the  personal  assets,  the  legatees  may  stand  in  their 
place,  as  to  the  real  estate  descended.  In  a  case,  however,  before 
Knight  Bruce,  V.-C,  it  was  argued  that  the  stats.  3  Will.  &  M.  c. 
14,  and  3  &  4  Will.  4,  c.  104,  were  intended  for  the  relief  of  cred- 
itors, and  not  of  legatees,  but  his  Honor  was  clearly  in  favour  of 
marshalling  for  the  legatees,  in  such  a  case.  "The  equity 
of  *  marshalling,"  he  observes,  "arises  from  a  creditor's  [^106] 
power  to  resort  not  from  the  mode  in  which  he  acquired 
the  power  of  resorting  to  each  or  either  of  two  funds  belonging  to 
the  debtor,  whose  rights,  subject  to  the  debt,  have  become  divided; 
and  though  I  do  not  forget  the  passages  found  in  the  reports  of 
Gallon  \.  Hancock,  (2  Atk.  424),  and  Forrester  v.  Loixl  Leigh  {Amb. 
171),  it  seems  to  me  impossible,  consistently  with  the  principles  of 
decisions  of  the  highest"  authority,  or  consistently  with  any  lega^ 
principle,  to  take  the  view  of  the  effect  and  consequences  of  a  lia- 
bility to  creditors,  created  merely  by  statute,  that  the  devisees  take 
in  this  case.  Certainly,  the  liability,  in  general,  of  personal  estate 
in  the  first  instance  to  the  debts  of  a  deceased  debtor,  the  intent  of 
the  Statute  of  Fraudulent  Devises,  and  the  intent  of  the  statute 
of  1833,  do  not,  in  my  judgment,  establish  this  proposition.  I  have 
dwelt  the  more  upon  this  argument,  grounded  on  the  nature  and 
effect  of  statutory  liability  to  debts,  because,  if  it  is  well  founded, 
it  seems  in  substance  not  to  stop  short  of  asserting  that,  inasmuch 
as  it  is  by  statute  that  copyholds  are  assets  for  creditors,  and  free- 
holds for  simple  contract  creditors,  therefore  there  cannot  be  mar- 
shalling for  legatees  against  descended  copyholds,  or  in  respect  of 
simple  contract  debts  against  descended  freeholds;  it  will  surprise 
me  exceedingly  to  hear  of  such  a  doctrine  having  met  or  meeting 
with  support,  or  acceptance:"   Tombs  v.  Roch,  2  Coll.  499. 

4th.  Marshalling  in  respect  of  parajjhernalia.] — Although  with 
the  exception  of  necessary  wearing  apparel  (2  Ves.  7),  a  widow's 
paraphernalia  are  liable  to  her  deceased  husband's  debts,  she  will 
be  preferred  to  a  general  legatee,  and  be  entitled,  therefore,  to  mar- 
shal assets  in  all  those  case  in  which  a  general  legatee  would  be  en- 
titled to  do  so;  for  instance,  as  against  real  assets  descended  (Tiji- 
ping  V.  Tipjnng,  1  P.  Wms.  730;  Tynt  v.  Tynt.  2  P.  Wms.  542; 
Probert  v.  Clifford,  1  Atk.  440;  Amb.  6;  2  P.  Wms.  544,  note  by  Cox) : 
or  real  assets  devised,  if  subjected  by  will  to  the  payment  of  debts 
{Incledon  v.  Northcote,  3  Atk.  438;  Boynton  v.  Parkhurst,  1  Bro.  C. 
C.  576;  1  Cox.  106);  and  if  a  devised  estate  be  subject  to  a  mort- 
gage or  other  specific  incumbrance,  she  will  (in  cases  not  coming 
within  the  operation  of  Locke's  King's  Act  (17  &  18  Vict.  c.  113), 
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and  the  ameDding  Acts,  30  &  31  Vict.  c.  69,  and  40  &  41  Vict.  c. 
34),  be  entitled  to  marshal  the  assets  as  against  the  dpvisee,  by 
throwing  the  charge  upon  the  estate,  as  the  legatee  would  have  that 
right  (Oneal  v.  Mead,  1  P.  Wms.  693;  Lutkins  v.  Leigh,  Ca.  t.  Talb. 
53);  but  it  seems  to  have  been  thought  that  she  could  not 
[  *  107]  marshal  against  *  an  estate  devised  if  it  were  neither  sub- 
jected by  will  to  payment  of  debts,  nor  snV)ject  to  a  mort- 
gage or  specitic  incumbrance:  Ridout  v.  Plymouth,  2  Atk.  104;  Pro- 
bert  V.  Clifford,  2  P.  Wms.  545,  n. ;  Forrester  v.  Leigh,  Amb.  171. 
But  it  seems  now  that  the  same  claims  oq  the  part  of  the  widow 
would  prevail  against  specitic  devisees  (Tombs  v.  Roch,  2  Coll.  490; 
Gervis  v.  Gervis,  14  Sim.  654),  as  well  as  specific  legatees  {Graham 
V.  Londonderry,  3  Atk.  395;  1  P.  Wms.  731;  2  Atk.  78;  3  Atk. 
369);  sed  vide  contra,  Burton  v.  Pierpoint,  2  P.  Wms.  79. 
As  to  Paraphernalia,  see  ante,  vol.  i.  p.  621. 

hth.  Assets  not  marshalled  for  a  charity.^ — An  exception  occurs 
to  the  equitable  doctrine  of  marshalling,  with  respect  to  charities: 
for  it  may  be  stated,  as  a  general  rule,  that  assets  are  never  mar- 
shalled in  favour  of  legacies  given  to  charities,  upon  the  ground,  as 
stated  by  Lord  Hardivicke,  ia  Mogg  v.  Hodges,  2  Ves.  53,  that  a 
Court  of  Equity  is  not  warranted  in  setting  up  a  rule  of  equity  con- 
trary to  the  common  rules  of  the  Court,  merely  to  support  a  bequest 
which  is  contrary  to  law.  Thus,  if  a  testator  gave  Lis  real  estate 
and  jiersonal  estate,  consisting  of  personalty  savouring  of  realty,  as 
leaseholds  and  mortgage  securities,  and  also  pure  personalty,  to 
trustees,  upon  trust  to  sell,  and  pay  his  debts  and  legacies,  and  be- 
queathed the  residue  to  a  charity,  equity  will  not  marshal  the  assets 
by  throwing  the  debts  and  ordinary  legacies  upon  the  proceeds  of 
the  real  estate,  and  the  personalty  savouring  of  the  realty,  in  order 
to  leave  the  pure  personalty  for  the  charity:  Mogg  v.  Hodges,  2  Ves. 
52;  Attorney -Generalx.  Tyndall,  2  Eden.  207;  *S'.  C,  Amb.  614;  Fos- 
ter V.  Blagden,  Amb.  704;  Middleton  v.  Spicer,  1  Bro.  C.  C.  201;  At- 
torney-General V.  Earl  of  Winchelsea,  3  Bro.  C.  C.  373;  Makeliamv. 
Hoox)er,  4  Bro.  C.  C.  153;  Crosbie  v.  Mayor  of  Liverpool,  1  Russ.  & 
My.  761,  n. ;  Foivdi-in  v.  Gowdey,  3  My.  &  K.  397 ;  Johnson  v.  Woods, 
2  Beav.  409;  Gaskin  v.  Rogers,  2  L.  E.  Eq.  284;  Wigg  v.  Nicholl,  14 
L.  R.  Eq.  92. 

There  has,  however,  been  a  question  whether  the^'e  could  not  bo  a 
marshalling  of  assets  where  a  particular  legacy  was  given  to  a  char- 
ity, and  Lord  Hardwicke,  in  several  cases,  was  of  opinion  that  it 
ought  to  be  done:   (Attorney  General  v.  Lord   Weymouth,  Amb.  25; 
Attorney -General  v.  Graves,  Id.  155;  Attorney  General  v.  Tomkins, 
Id.  216);  but  it  has  now  been  decided  beyond  all  doubt,  that  if  a 
simple  pecuniary  legacy  is  given  out  of  two  sorts  of  personalty,  there 
must  be  an  abatement  in  the  proportion  of  the  mixed  to  the  pure  per- 
sonalty (Ridges  v.  Morrison,  1  Cox.  180;    Walker  \.  Childs, 
[  ''•■  108]   Amb.  524;  Attorney -General  v.  Tyndall,  Id.  614;   ^-  S.  C,  2 
Eden,   207;  Foster   v.  Blagden,  Amb.  704;   Makeham    v. 
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Hooper,  4  Bro.  C.  C.  153:  Hobson  v.  Blackburn,  1  Kee.  273;  see  also 
Williams  v.  Kershaiu,  1  Kee.  274,  n. ;  Philanthropic  Society  v.  Kemp, 
4  Beav.  581);  oi-  as  Lord  Cottenham  has  expressed  himself,  "The  rule 
of  the  Court  adopted  in  all  such  cases  is,  to  appropriate  the  fund  as 
if  no  legal  objection  existed  as  to  applying  any  part  of  it  to  the  char- 
ity legacies;  then  holding  so  much  of  the  charity  legacies  to  fail  as 
would,  in  that  way,  be  to  be  paid  out  of  the  prohibited  fund:"  (Wil- 
liams V.  Kershaiv,  1  Kee.  275,  n. ;  see  also  Waits  v.  Webb,  0  Madd. 
71;  Johnso7iv.  Lord  Harrowby,  Johns.  425;  Jauncy  v.  The  Attorney - 
General,  3  Giff.  308;  Scott  \.  Forristall,  13  W.  R.  (V.-C.  S)  37;)  and 
this  apportionment  should  be  made  according  to  the  respective  values 
of  the  pure  and  impure  personalty  at  the  testator's  death:  Calvert \. 
Armifage,  N.  K.  (V.-C.  W.)  60,  overruling  on  this  point  iiJo5mson  v. 
The  Governors  of  London  Hosjntal,  10  Hare.  19;  Luckcraft  v.  Prid- 
ham,  48  L.  J.  Ch.  636,  639;  Brook  v.  Badley,  3  L.  R.  Ch.  App.  675. 

In  a  singular  case,  where  executors  were  directed  to  purchase  a 
presentation  to  Christ's  Hospital,  the  result  of  the  rule  against  mar- 
shalling assets  for  a  charity  was,  that  the  bequest  failed  altogether, 
there  not  being  sufficient  money  from  the  pure  personalty  alone  to 
effect  the  purchase:   Cherry  v.  Mott,  1  My.  &  Cr.  123. 

Although  a  Court  of  Equity  will  not  marshal  assets  for  charitable 
legacies,  a  testator  may  in  effect  himself  marshal  or  arrange  his  as- 
sets, by  directing  his  charitable  legacies  to  be  paid  exclusively  out 
of  his  pure  personalty,  and  the  Court  will,  as  it  is  not  illegal,  give 
effect  to  his  intention:  (Robinson  v.  Geldard,  3  Mac.  &,  G.  735; 
Sturge  v.  Dimsdale,  6  Beav.  462.  See,  however.  The  Philanthropic 
Society  V.  Kemp),  4  Beav.  581;  1  N.  R.  Ho.  Lo.  452;  Nickisson  v. 
Cockill,  32  L.  J.  (N.  S.)  Ch.  753;  3  De  G.  J.  &  S.  622;  Wigg  v. 
Nicholl,  14  L.  R.  Eq.  92;  Wills  v.  Bourne,  16  L.  R.  Eq.  487;  31iles 
V.  Harrison,  9  L.  R  Ch.  App.  316;  In  re  Pitt,  Lacy  v.  Stone,  W .  N. 
March  21,  1885,  p.  61,  and  see  Gaskin  v.  Rogers,  2  L.  R.  Eq.  284); 
and  a  bequest  of  a  residue  of  personal  estate  (which  included  im- 
pure personalty)  to  trustees  upon  trust  to  divide  the  same  among 
such  charities  in  England  as  they  should  think  proper,  was  held 
equivalent  to  a  direction  to  the  trustees  in  effect  to  marshal  the  res-, 
idue  by  applying  the  impure  personalty  to  some  charities  exempt 
from  the  Mortmain  Act,  and  the  pure  personalty  to  other  charities. 
Lewis  V.  Allenby,  10  L.  R.  Eq.  668. 

And  it  seems  that  where  a  testator  has  charged  his  real 
estate  ;ivith  payment  of  his  debts,  and  *  has  directed  his  [*  109  ] 
charity  legacies  to  be  paid  out  of  his  pure  personalty,  the 
charity  legatees  will  have  a  right  to  stand  in  the  place  of  creditors 
who  may  have  exhausted  the  pure  personalty,  inasmuch  as  it  is  not 
the  Court,  but  the  testator  who  in  such  cases  marshals  the  assets: 
Attorney- General  v.  Lord  Mountmorris,  1  Dick.  379. 

Although  the  testator  may  have  directed  his  charitable  legacies  to 
be  paid  out  of  his  pure  personalty  in  priority  of  other  legacies,  if  he 
has  given  no  direction  as  to  the  funds  out  of  which  his  debts  and 
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funeral  and  testamentary  expenses  are  to  be  paid,  the  pure  personal 
estate  must  contribute  with  the  other  personal  estate  to  their  pay- 
ment, before  it  can  be  applied  in  satisfaction  of  the  charitable  leg- 
acies. See  Tempest  v.  Tempest  ^1  De  G.  Mac.  &  G.  470,  where  Lord 
Cranworth,  C,  reversed  the  decision  of  Sir  W.  Page  Wood,  V.  C,  re- 
ported 2  K.  &  J.  635;  Beaumont  v.  Oliveira,  4  L.  K.  Ch.  App.  309; 
Lewis  V.  Boetefeur,  38  L.  T.  N.  S.  93. 

But  the  testator  may  exonerate  his  pure  personalty  from  debts, 
which  he  may  throw  either  expressly  or  by  implication  upon  some 
other  fund  as  the  realty,  or  impure  personalty  in  default  of  realty, 
(Wills  Y.  Bourne,  10  L.  R.  Eq.  487;  Miles  v.  Harrison,  9  L.  R.  Ch. 
App.  316),  and  although  the  testator  may  exonerate  the  pure  per- 
sonalty from  debts  it  must  bear  its  share  of  the  costs  of  administra- 
tion unless  they  are  otherwise  provided  for  by 'the  testator.  In  re 
Fitzgerald,  Adolph  v.  Dolman,  26  W.  R.  53. 

It  seems  that  the  rule  of  the  Courts  of  Equity  in  England,  which 
will  not  allow  marshalling  in  favour  of  legacies  given  to  charities, 
is  not  applicable  to  Scotland :  Macdonald  v.  Macdonald,  14  L.  R. 
Eq.  60. 

II.  Marshalling  securities.^ — The  doctrine  of  marshalling  is  not 
confined  to  the  administration  of  assets  ;  but  it  is  applied  to  other 
cases,  where  the  parties  are  living.  Thus,  it  has  been  laid  down, 
that  "  If  a  person,  who  has  two  real  estates,  mortgages  both  to  one 
person,  and  afterwards  only  one  estate  to  a  second  mortgagee,  who 
had  no  notice  of  the  first,  the  Court,  in  order  to  relieve  the  second 
mortgagee,  has  directed  the  first  to  take  his  satisfaction  out  of  that 
estate  only  which  is  not  in  mortgage  to  the  second  mortgagee,  if  that 
is  sufficient  to  satisfy  the  first  mortgage,  in  order  to  make  room  for 
the  second  mortgagee,  even  though  the  estates  descended  lo  two  dif- 
ferent persons  :"  per  Lord  Hardivicke,  C,  in  Lanoy  v.  Duke  of  Afhol, 
2  Atk.  446.  [The  rule  where  one  creditor  has  a  mortgage  lien  on 
two  funds,  and  another  has  a  mortgage  lien  on  one  of  those  funds 
only,  the  former  must  exhaust  the  fund  on  which  the  latter  has  no 
lien  before  he  can  attach  the  other  fund,  will  not  be  applied  where 
there  are  a  large  number  of  mortgage  creditors,  none  of  which  have 
exclusive  liens  on  any  particular  fund,  and  the  application  of  the 
rule  as  to  marshalling  securities  must  necessarily  work  injustice  to 
some  one  of  the  creditors.  In  such  a  case  the  several  mortgage 
debts  should  be  paid  pro  rata  in  the  order  or  priority,  out  of  the 
proceeds  of  the  funds  covered  by  each  :  Gillion  v.  McCormack,  4 
S.  W.  Rep.  521.] 

This  seems  to  be  a  correct  exposition  of  the  law,  with  this  excep- 
tion, that  it  seems  to  be  immaterial  whether  the  second  mortgagee 
has  notice  of  the  first  mortgage  or  not  :  see  also  Baldwin 
[  *  110]  V.  *  Belcher,  3  D.  &  War.  176;  Hughes  v.  Williams,^  Mac. 
&  G.  690;  In  re  Cornivall,  2  C.  &  L.  131;  3  D.  &  War.  173; 
Tidd  V.  Lister,  10  Hare,  157;  3  De  G.  Mac.  &  G.  857;  In  re  Fox,  5 
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Ir.  Ch.  Rep.  541;  Gibson  v.  Seagrim,  20  Beav.  614;  and  see  and 
consider  In  re  Jones,  a  Minor,  2  Ir.  Ch.  Rep.  544;  Heyman  v. 
Dubois,  13  L.  R.  Eq.  158. 

And  if  one  of  two  estates  in  mortgage  is  subject  to  a  portion,  the 
person-  is  entitled  to  the  portion  may,  if  it  be  necessary,  compel 
the  mortgagee  to  resort  to  the  other  estate,  so  that  the  payment  of 
the  portion  as  well  as  the  mortgage  may  be  worked  out  :  Lord  Ran- 
cliff e  V.  Parky ns,  6  Dow,  216. 

So  where  a  jointure  is  a  charge  upon  two  estates,  and  a  portion 
upon  one  of  them  only,  the  portioner  can  compel  the  jointress  to  re- 
sort to  the  other  estate.  See  Lanoy  v.  Duke  of  Athol,  2  Atk.  444. 
There  by  marriage  settlement  Lanoy  created  a  charge  of  500^.  a  year 
upon  real  estate  as  a  jointure  for  his  wife  (afterwards  Duchess  of 
Athol)  and  there  was  a  covenant  for  the  payment  thereof.  Under 
a  post-nuptial  settlement  by  Lanoy  of  his  real  estate,  there  was  a 
term  of  200  years  created  to  raise  a  portion  of  6000Z.  for  daughters. 
The  plaintiff,  being  an  only  daughter,  was  entitled  to  6000Z.,  which 
the  real  estate  was  sufficient  to  pay.  It  was  held  that  the  Duchess 
of  Athol  having  two  funds,  viz.  the  real  estate  under  the  settlement 
and  copyholds  and  personal  estate  to  which  she  could  have  resort 
under  the  covenant,  for  the  payment  of  her  jointure,  while  the  plain- 
tiff had  only  one  fund,  viz.,  the  real  estate  in  settlement,  she  was 
entitled  to  turn  the  Duchess  upon  the  copyhold  and  personal  es- 
tates.    See  also  Legh  v.  Legh,  15  Sim.  135. 

And  estates  comprised  in  one  mortgage  will  be  marshalled  in 
favour  of  a  voluntary  settlement,  so  as  to  throw  the  debt  on  the  un- 
settled estates.  Thus,  in  Halesv.  Cox.,  32  Beav.  118,  A.  B.  executed 
a  voluntary  settlement  of  real  estate  to  uses  in  favour  of  his  four 
children,  and  he  covenanted  that  the  estate  should  remain  to  those 
uses  and  for  quiet  enjoyment.  A.  B.  afterwards  mortgaged  the 
settled  estate  xvith  his  own  unsettled  estates,  and  died.  It  was  held  by 
Sir  John  Romilly,  M.R.,  that  the  children  were  entitled  to  throw  the 
mortgages  on  the  unsettled  estate,  and  as  against  the  legatees  to 
prove  under  the  covenants  against  the  settlor's  assets  for  the  dam- 
age they  had  sustained  by  the  mortgage.  "  It  is  clear,"  said  his 
Honor,  "  that  the  persons  who  take  under  the  voluntary  settlement 
would,  as  regards  the  subsequent  mortgages,  not  only  take  the  prop- 
erty subject  to  those  mortgages,  but  the  mortgages  ought,  by  mar- 
shailing,  to  be  thrown  as  much  as  possible  on  the  unsettled  prop- 
erty, so  as  to  liberate  the  settled  property  from  the 
*  mortgage.  If,  by  these  means,  the  settled  property  will  [  ^'  111  ] 
not  be  altogether  freed  from  the  mortgages,  then  I  think 
that  the  persons  who  are  entitled  to  the  benefit  of  the  covenants  for 
quiet  enjoyment  contained  in  the  settlement  have  a  right  to  prove 
against  t^e  assets  of  the  settlor  for  the  amount  to  which  they  have 
been  damaged,  by  reason  of  his  subsequently  mortgaging  the  set- 
tled property  ;  that  is,  after  providing  for  the  testator's  debts,  they 
are  entitled  to  prioritvover  the  legatees."     See  2  Seton,  Dec.  1169, 
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4th  ed.,  and  the  remarks  on  this  case,  bv  Christian,  L.  J.,  in  Kery. 
Ker,  -i  I.  R.  Eq.  15,  reversing  S.  C,  3  I.  R.  Eq.  489. 

Marshalling  will  also  take  place  in  favour  of  an  incumbrancer 
whose  charge  is  only  voluntary.  Aldridge  v.  Forbes,  9  L.  J.  N.  S. 
Ch.  37;  4  Jur.  20.  But  volunteers  have  no  right  to  marshai  to  the 
prejudice  of  a  prior  settlement.  "  Anstey  v.  Nexvman,  89  L.  J.  Ch. 
7'39. 

It  may  be  laid  down  as  a  general  rule,  subject  however  to  some 
exceptions,  that  the  doctrine  of  marshalling  will  not  be  enforced  to 
the  prejudice  of  a  third  party.  Thus  the  Court  will  not  marshal  in 
favour  of  a  second  against  a  third  mortgagee.  See  Barnes  v.  Rac- 
ster,  1  Y.  &  C.  C.  C.  401 :  there  Racster  being  seised  of  Foxhall  Cop- 
pice, and  a  piece  of  land  marked  in  a  plan  of  the  estate  No.  32, 
mortgaged,  in  1792,  Foxhall  to  Barnes;  in  1795,  Foxhall  to  Hart- 
wright;  in  1800,  Foxhall  and  No.  32  to  Barnes;  and  in  1804,  Fox- 
hall and  No.  32  to  Williams;  the  subsequent  incumbrancers  took 
with  notice.  It  was  held,  by  Sir  J.  L.  Knight-Bruce,  V.-C,  that  the 
Court  ought  not,  as  against  Williams,  to  marshal  the  securities. 
His  Honor  said,  that,  circumstanced  as  the  case  was,  Hartwright 
and  Williams  stood,  with  regard  to  the  matter  in  dispute,  on  an 
equal  footing:  that  Barnes  ought  to  be  paid  out  of  the  respective 
proceeds  of  No  32,  and  Foxhall,  pari  passu  and  rateably,  according 
to  their  amounts;  that  the  residue  of  the  proceeds  of  Foxhall  oup-ht 
to  be  applied  towards  paying  Hartwright,  and  that  the  residue' of 
the  produce  of  No.  32  ought  to  be  applied  towards  paying  Wil- 
liams: a  conclusion,  as  he  considered,  entirely  in  accordance  with 
the  principles  on  which  Lanoy  v.  Duchess  of  Athol,  Aldrich  v.  Coo- 
per, and  Averall  v.  Wade,  were  decided.  See  also  B^igden  v.  Big- 
nold,  2  Y.  &.  C.  C.  C.  377;  Gibson  v.  Seagrim,  20  Beav.  618:  Stronge 
V.  Haivkes,  4  De  G.  &  Jo.  632;  In  re  Laivder's  Estate,  11  I.  Ch.  R. 
346;  InreRorke's  Estate,  15Ir.  Ch.  Rep.  316;  Dolphyn  v.  Alyivard, 
4  L.  R.  Ho.  Lo.  486;  Trumper  v.  Trumper,  14  L.  R.  Eq.  295;  8  L 
E.  Ch.  App.  870.  ^ 

In  other  words,  if  a  mortgagor  is  entitled  to  two  properties,  A. 

and  B.,  and  makes  three  mortgages  of  them,  the  first  in- 
[  *  112  ]  eluding  *  A.  and  B  ,  the  second  A.  only,  and  the  third  both 

A.  and  B.,  the  Courts  of  Equity  would  not  marshal  in 
favour  of  the  second  against  the  third  mortgagee,  but  would  direct 
that  the  first  mortgagee  should  be  paid  rateably  out  of  estates  A. 
and  B.,  so  that  the  second  mortgagee  should  be  satisfied  out  of  A., 
and  thus  leaving  what  remained  of  A.  and  B.  for  the  third  mort- 
gagee. 

But  if  the  third  mortgagee,  by  his  mortgage  takes  expressly,  sub- 
ject to  arid  afterpayment  of  the  first  tivo  mortgages,  the  second  mort- 
gagee will  be  entitled  to  marshal  as  against  the  third.  See  In  re 
Mower's  Trusts,  8  L.  R.  Eq.  110.  There  a  mortgagor  being  entitled 
in  reversion  to  funds  A.  andJB.,  made  three  mortgages.  The  first  mort 
gage  included  A.  and  B.,  the  second  mortgage  included  B.  only,  and 
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the  third  mortgage  included  A.  and  B.,  but  was  made  subject  to, 
and  after  payment  of  the  two  former  mortgages.  Fund  A.  was  ab- 
sorbed in  payment  of  the  first  mortgege.  It  was  held  by  Lord 
Romillij,  M.  R.,  that  the  second  mortgagee  was  entitled  to  marshal 
as  against  the  third  by  standing  in  the  place  of  the  first  mortgagee 
as  against  fund  B.     See  also  Re  Roddy,  11  Ir.  Ch.  R.  369. 

The  doctrine  of  marshalling  will  not  however  be  applicable  to  the 
prejudice  of  volunteers  where  one  of  the  estates  has  been  conveyed 
away  by  a  voluntary  settlement.  Dolphin  v.  Aylward,  4  L.  R.  Ho. 
Lo.  502. 

Where,  moreover,  there  are  judgments  effecting  estates,  and 
some  of  the  estates  are  settled  for  valuable  consideration,  and  there 
has  been  either  a  mere  concealment  of  the  judgments  and.  a  fortiori, 
if  there  is  a  declaration  or  covenant  in  the  settlement  that  the  estate 
is  free  from  incumbrances,  the  trustees  entitled  to  the  settled  es- 
tates, will  be  entitled  to  the  benefit  of  the  doctrine  of  marshalling, 
by  having  the  judgments  thrown  upon  the  unsettled  estates,  not 
only  as  against  the  settlor  himself  but  also  as  against  judgment  cred- 
itors of  the  settlors  subsequent  to  the  settlement,  who  do  not  stand 
in  any  better  position  than  the  settlor  himself.  See  Averall  v.  Wade, 
L.  &.  Gr.  t.  Sugd.  252,  where  a  person  being,  seised  of  several  es- 
tates, and  indebted  by  judgments,  settled  one  of  the  estates  for 
valuable  consideration,  with'a  covenant  against  incumbrances,  and 
subsequently  acknowledged  other  judgments,  it  was  contended,  by 
the  subsequent  judgment  creditors,  that,  as  they  only  effected  the 
unsettled  estates,  on  the  principle  in  Aldrich  v.  Cooper,  as  they  had 
only  one  fund,  they  had  a  right  to  compel  the  prior  judgment  cred- 
itors, who  had  two  funds, — the  settled  and  unsettled  estates, — to 
resort  to  the  settled  estates;  or,  at  any  rate,  that  the  settled 
estates  ought  to  contribute  to  the  payment  of  ■■'  the  prior  [  ^- 113  ] 
judgments.  Lord  Chancellor  Sugden,  however,  held  that 
the  subsequent  judgment  creditors  had  no  equity  to  compel  the  prior 
judgment  creditors  to  resort  to  the  settled  estates :  On  the  contrary, 
that  the  prior  judgments  should  be  thrown  altogether  on  the  un- 
settled estates,  and  that  the  subsequent  judgment  creditors  had  no 
right  to  make  the  settled  estates  contribute.  See  also  Going  v.  Far- 
rell,  Beat.  472;  Hughes  v.  Williams,  3  M.  &  G.  683;  Chapi^el  v.  Rees, 
1  De  G.  Mac.  &  G.  393.     In  re  Lijnch's  Estate,  1  I.  R.  Eq.  396. 

Where  a  person  taking  under  a  will  two  estates  charged  with 
legacies,  afterwards  makes  two  distinct  mortgages  of  each,  if  the 
proceeds  of  one  estate  are  insufficient  to  pay  the  le^gacies  and 
mortgage  money,  the  mortgagee  of  such  estate  may,  as  against  the 
mortgagor  or  his  assignees  in  bankruptcy  call  upon  the  legatees 
to  take  so  much  of  their  legacies  out  of  the  other  mortgaged  es- 
tate, which  was  amply  sufiicient  for  the  purpose,  as  will  leave  a 
sufficiency  to  pay  his  mortgage.  Ex  imrte  Hartley,  2  Mont.  &  -4yr. 
496  ;  1  Deac.  288. 

Where  the  owner  of  two  estates  charged  with  debts,  mortgages 
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one  of  tliem,  and  recites  in  the  mortgage  deed  by  mistake,  ihat 
the  debts  are  paid^  and  covenants  against  incumbrances,-  the 
creditors  having  two  funds  to  resort  to,  viz.,  the  mortgaged  and  un- 
mortgaged estate,  will  be  thrown  upon  the  other  estate  {Stronge  v. 
Haiokes,  4  De  G.  &  J.  G32,  G51.)  And  the  result  has  been  the  same 
■when  a  mortgagor  settling  part  of  mortgaged  estates  covenants  to 
exonerate  them  from  incumbrances,  the  tenant  under  the  settle- 
ment in  tail,  would  be  entitled  to  throw  the  mortgage  upon  the 
unsettled  estates,  not  only  as  against  the  settlor  and  against  the  as- 
signee in  bankruptcy,  but  also  as  against  subsequent  judgment  cred- 
itors (Hughes  v.  Williams,  3  Mac.  &  G.  683;  Chappell  v.  Rees,  1 
De  G.  Mac.  &  G.  393),  but  not,  it  seems,  against  a  subsequent  in- 
cumbrancer being  an  assignee  for  value  without  notice.  See  Barnes 
V.  Racster,  1  Y.  &  C.  C.  Q.  401;  and  cases  cited  ante,  p.  111. 

Where,  however,  the  mortgagees  are  appointees  under  a  power, 
there  can  be  no  marshalling  against  the  latter  incumbrancer?  any 
more  than  there  would  be  against  the  persons  who  have  taken  in  de- 
fault of  appointment.     Stronge  v.  Hawkes,  4  De  G.  &  J.  032. 

Nor  will  the  doctrine  of  marshalling  be  applied  in  favour  of  a 
subsequent  mortgagor  as  against  intermediate  volunteers,  in  favour 
of  whom  one  of  the  estates  subject  to  a  mortgage  has  been  con- 
veyed. Suppose,  for  instance,  A.  mortgaged  Blackacre  and  White- 
acre  to  B.,  and  then  made  a  voluntaVy  settlement  of  Whiteacre, 
and  afterwards  mortgaged  Blackacre  to  C,  the  doctrine  of 
[  *  114]  *  marshalling  would  not  be  applied  in  favour  of  C,  by 
compelling  B.  to  have  recourse  to  Whiteacre  alone,  so  as 
to  leave  Blackacre  free  from  the  mortgage.  See  Dolphin  v.  Aylward, 
4  L.  K.  Ho.  Lo.  486,  501. 

An  Insurance  office,  where  a  policy  is  forfeitable  on  the  suicide 
of  the  assured,  except  as  to  a  beneficial  interest  vested  in  an  as- 
signee, cannot  upon  the  suicide  of  the  assured,  compel  the  assignee 
to  resort  to  other  securities  held  by  him  for  the  debt,  or  to  have  it 
rateably  paid  out  of  all  the  securities.  Solicitors  and  General  Life 
Assurance  Society  v.  Lamb,  1  H.  &  M.  716;  2  De  G.  J.  &  S.  251; 
City  Bank  v.  Sovereign  Life  Assurance  Company,  W.  N.  March  8. 
1884,  p.  61. 

The  result  is  the  same  when  the  policy  has  been  assigned  with 
other  securities  to  the  Company,  for  upon  the  death  of  the  assured 
by  suicide,  the  Company  must  re[)ay  themselves  their  debt  out  of 
the  sum  assured,  and  re-assign  the  securities  to  the  parties  entitled 
to  them.  White  v.  British  Empire  Mutual  Life  Assurance  Com- 
pany, 7  L.  R.  Eq.  394. 

Where  the  creditor  has  two  funds  to  which  he  can  resort  the 
surety  is  entitled  to  marshal  not  only  as  against  the  principal 
debtor,  but  also  as  against  all  persons  claiming  under  him.  See  Jn 
re  Westzinthus,  5  B.'&  Ad.  817.  There  Westzinthus  shipped  oil 
to  Lapage  &  Co.,  who  on  its  arrival,  endorsed  the  bill  of  lading  and 
deposited  it  with  Hardman  &  Co.,  brokers,  who  advanced  money 
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on  it.  Hardman  &  Co.  had  previously  advanced  money  upon  other 
goods  of  Lapage  &  Co.  deposited  with  them  by  way  of  security. 
Lapage  &  Co.  having  become  bankrupt,  the  oil  not  having  been  paid 
for,  the  agents  of  Westzinthus  claimed  the  oil  from  the  master,  who, 
however,  delivered  it  to  Hardman  &  Co.  It  was  held  first  that  the 
transfer  of  the  goods  to  Hardman  &,  Co.  would  in  equity  be  treated 
as  a  pledge  or  mortgage  only,  and  that  Westzinthus,  therefore,  by 
his  attempted  stoppage  in  transitu,  acquired  aright  to  such  goods  in 
equity  against  the  assignees  of  Lapage  &  Co.,  subject  to  the  lien 
of  Hardman  &  Co.  for  the  sum  they  had  advanced  upon  them. 
Secondly,  that  Westzinthus,  by  means  of  his  goods,  had  become 
surety  to  Hardman  &  Co.  for  Lapage's  debt,  and  had  a  clear  equity 
to  oblige  Hardman  &  Co.  to  pay  his  debt  out  of  Lapage's  own  goods 
deposited  with  him  in  ease  of  his  surety,  and  all  the  goods  of 
Westzinthus  and  Lapage  &  Co.  having  been  sold,  Westzinthus 
might  insist  on  the  proceeds  of  Lapage  &  Co.'s  goods  being  appro- 
priated to  the  payment  of  the  debt,  and  therefore  that  Westzinthus 
was  entitled  to  have  all  the  proceeds  of  the  oil  paid  over  to  him. 
See  also  Spalding  v.  Ruding,  6Beav.  376. 

*  It  has  been  held,  moreover,  that  a  surety  can  compel  [*115] 
the  principal  creditor,  a  mortgagee,  to  avail  himself  of  his 
equitable  right  to  consolidate  securities  in  order  that  marshalling 
may  be  carried  out  in  favour  of  the  surety.  See  Heyman  v.  Dubois, 
13  L.  R.  Eq.  158.  There  A.,  by  policy  9322,  assured  his  life  for 
2000Z. — which  he  mortgaged  to  the  Company  for  lOOOZ.  A.  subse- 
quently effected  a  policy  (U695)  for  lOOOZ.  in  the  same  office,  and 
then  mortgasred  it  to  the  office  to  secure  500Z.  A.  afterwards  effect- 
ed a  policy  (10,688)  for  lOOOZ.  in  the  same  office,  and  mortgaged 
this  policy  together  with  policy  9322  to  the  office  to  secure  loOOZ , 
for  the  repayment  of  which  the  plaintiff  was  security.  A.  became 
bankrupt,  and  the  plaintiff  being  sued  by  the  company,  paid  them 
975Z.  16.S.  lOd.  in  part  discharge  of  the  judgment  and  costs.  Policy 
10,688  was  forfeited  for  non-payment  of  the  premium.  Upon  A.'s 
death  it  was  held  by  Bacon,  V.-C,  that  as  against  A.'s  assignee  in 
bankruptcy  the  plaintiff  was  entitled  to  have  the  securities  mar- 
shalled, so  as  to  be  paid  out  of  the  policy  monies  the  sum  which  he 
had  been  compelled  to  pay  under  the  judgment,  including  the  costs 
of  the  action.     See  2  Set.  Dec.  1159,  1160,  4th  ed. 

The  right,  however,  of  a  subsequent  mortgagee  of  one  fund  to 
compel  a  fornver  mortgagee  of  the  same  fund  and  another  to  resort, 
in  the  first  instance,  to  that  fund  which  will  leave  his  own  either 
wholly  or  partially  free,  cannot  be  interfered  with  by  a  surety  for 
the  debt  due  to  the  first  mortgagee  paying  off  the  debt  and  taking 
an  assignment  of  the  security.  Thus,  in  Sotith  v.  Bloxam,  2  Hem. 
&  Mill,  457,  there  was  a  mortgage  of  two  funds  to  A.  with  a  cove- 
nant by  a  surety.  This  was  followed  by  a  second  mortgage  of  one 
of  the  funds  to  B.,  B.'s  fund  having  been  exhausted  in  part  pay- 
ment of  A.'s  debt,  and  A.'s  mortgage  having  beeil  transferred  to  the 
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surety  on  payment  by  him  of  the  balance,  it  was  held  by  Sir  W. 
Page  Wood,  V.-C,  that  B.  had  a  right  to  marshal  the  securities 
against  the  surety.      See  2  Seton  Dec.  1158,  4th  ed. 

If  an  agent,  as  for  instance  a  factor  or  consignee,  pledge  the 
goods  of  his  principal  and  also  goods  of  his  own  to  secure  a  debt, 
the  pledgee  may  be  compelled:  by  the  principal  to  resort  first  to  the 
agent's  goods.  In  Ex  parte  Alston,  4  L.  R.  Ch.  App.  168,  a  firm 
in  Ceylon  employed  a  firm  in  England  as  their  agents  and  factors, 
and  the  course  of  the  business  was  that  the  Ceylon  firm  consigned 
cargoes  of  coffee  to  the  English  firm  for  sale  on  their  account,  and 
drew  bills  on  the  English  firm  against  the  consignments.  Consign- 
ments of  coffee  having  been  made  in  this  manner,  and  bills 
[*  116  ]  accepted  by  the  English  firm  against  them,  the  *  English 
firm  pledged  the  coffee  (which  belonged  to  the  Ceylon 
firm),  together  with  certain  securities  of  their  own,  with  T.,  their 
broker,  to  secure  a  large  debt  due  from  them  to  him.  The  English 
firm  became  insolvent,  and  executed  a  creditors'  deed  under  the 
Bankruptcy  Act,  1861;  and  then  T.  sold  the  coffee  (which  produced 
more  than  sufficient  to  cover  the  bills  drawn  against  it),  and  enough 
of  the  other  securities  to  satisfy  his  debt,  and  still  held  securities 
of  the  English  firm  in  his  hands.  It  was  held  by  the  Court  of  Ap  ■ 
peal  in  Chancery  that  the  Ceylon  firm  were  entjtled,  as  against  the 
creditors  of  the  English  firm,  to  have  the  securities  marshalled,  so 
as  to  have  a  lien  on  the  securities  of  the  English  firm  remaining  in 
the  hands  of  T.,  for  the  balance  due  to  them  in  respect  of  the  con- 
signments of  coffee. 

And  a  guarantee  by  one  partner  for  the  debt  of  the  firm,  which 
gives  the  creditor  a  right  of  proof  against  the  separate  estate  of 
the  partner  in  addition  to  his  right  of  proof  against  the  joint  estate 
of  the  partnership,  is  a  security  to  which  the  principle  of  marshall- 
ing is  applicable.  See  Ex  parte  Salting,  25  Ch.  I).  148;  there  a 
partnership  firm  wrongfully  pledged  to  their  bankers,  to  secure  a 
debt  of  the  firm,  the  delivery  warrants  of  some  brandy  which  had 
been  left  in  their  custody,  in  the  ordinary  course  of  business,  by 
the  owner.  One  of  the  partners  in  the  firm  had  no  knowledge  of 
the  fraud.  The  debt  due  by  the  firm  to  the  bankers  was  also  se- 
cured by  a  separate  guarantee  of  the  innocent  partner.  The  firm 
tiled  a  liquidation  petition,  and  the  bankers  sold  the  brandy,  and  ap- 
plied the  proceeds  in  part  payment  of  their  debt.  The  owner  of 
the  brandy  knew  nothing  of  the  pledge  until  the  stoppage  of  the 
firm.  The  separate  estate  of  the  innocent  partner  was  sufficient  to 
pay  all  his  separate  creditors  in  full  (including  the  balance  remain- 
ing due  to  the  bankers),  and  to  leave  a  surplus.  It  was  held  by  the 
Court  of  Appeal,  following  the  case  of  Ex  parte  Alston  (4.  L.  R. 
Ch.  App.  168),  that  the  owner  of  the  brandy  was  entitled  to  have 
the  bankers'  securities  marshalled,  and  to  the  extent  of  the  value 
of  the  brandy,  to  have  the  benefit  of  the  guarantee,  and  to  prove 
against  the  separate  estate  of  the  innocent  partner.  "A  guarantee," 
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said  Fry,  L.  J.,  "by  one's  partner  for  the  debt  of  the  firm,  which 
gives  the  creditor  a  right  of  proof  against  the  separate  estate  of 
that  partner,  in  addition  to  his  right  of  proof  against  the  joint  es- 
tate for  the  partnei'ship,  is  a  security  within  the  meaning  of  Ex 
parte  Alston^  See  also  In  re  Westzinthus,  5  B.  &  Ad.  811;  Broad- 
bent  V.  Barlotv,  3  De  G.  F.  &  Jo.  570. 

Marshalling  may  be  enforced  *  against  the  assignees  in  [  *117] 
bankruptcy  of  the  owner  of  the  double  fund  {Baldwin  v. 
Belcher,  3  Dru.  &  W.  173;  Ex  x^arte  Hartley,  1  Deac.  288;  2  M.  & 
A.  496),  also  against  his  judgment  creditors  {Dolphin  v.  Aylward, 
4  L.  K.  Ho.  Lo.  486),  because  they  simply  stand  in  his  place.  It 
will  also  be  enforced  where  the  mortgaged  estates  have  descended 
upon  different  persons.     Lanoy  v.  Duke  of  Athol,  2  Atk.  446. 

Where  husband  and  wife  mortgage  all  the  estates  of  the  wife, 
and  subsequently  one  of  them  to  another  person,  the  latter  is  enti- 
tled to  marshal  against  the  wife  surviving.  Tidd  v.  Lister,  10  Hare, 
157;  18  Jur.  543.' 

The  principle  of  marshalling  has  been  applied  to  cases  between 
a  landlord  and  a  mortgagee  of  chattels  of  a  tenant,  where  the  land- 
loi-d  has  distrained  not  only  the  chattels  comprised  in  the  security, 
but  also  other  chattels  of  the  tenant.  See  Ex  parte  Stephenson, 
De  Gex.  589.  There  a  tenant  mortgaged  some  personal  chattels, 
and  being  in  possession  of  those  and  also  other  personal  chattels, 
the  landlord  distrained  for  rent  upon  both  sets  of  chattels..  The 
person  in  possession  under  the  distress  was  requested  by  the  mort- 
gagee, and  consented,  to  hold  possession  of  the  goods,  or  at  least  of 
the  mortgaged  goods,  for  him  as  Avell  as  the  landlord,without  preju- 
dice to  the  landlord's  rights.  The  tenant  then  became  bankrupt,  and 
after  the  bankruptcy  the  landlord's  demand  was  satisfied  by  means  of  a 
sale  of  goods,  some  if  not  all  of  which  were  subjected  to  the  mort- 
gagee's security,  whilst  some  or  all  of  the  goods  to  which  the  secur- 
ity did  not  extend  remained  unsold.  It  was  held  by  Sir  J.  L. 
Knight  Bruce,  V.-C,  that  the  mortgagee  was  entitled  to  stand  in 
the  place  of  the  landlord,  and  to.  be  paid  the  amount  of  his  mort- 
gage debt  out  of  the  proceeds  of  the  goods  taken  under  the  distress 
which  were  not  comprised  in  his  security.  See  also  Broadbent  v. 
Barlow,  30  L.  J.  (N.  S.)  Ch.  569;  3  De  G.  F.  &  Jo.  570. 

Upon  the  same  principle  where  an  annuity  deed  and  other  secu- 
rities were  deposited  by  A.  with  bankers,  a  suit  having  been  insti- 
tuted impeaching  the  annuity  deed,  the  bankers  were  compelled  ^o 
resort  to  the  other  securities.     Duncombe  v.  Davis,   1  Hare,  195. 

Marshalling  takes  place  where  the  Crown  has  two  funds  to  which 
it  can  resort  under  an  extent,  viz.,  an  estate  comprised  within  a 
mortgage — and  other  property  of  the  mortgagor;  "for"  in  such  a 
case,  as  observed  by  Lord  Eldon,  in  the  principal  case,  "a  mortga- 
gee whose  interest  in  the  estate  was  affected  by  an  extent  of  the 
Crown,  has  found  his  way,  even  in  a  question  with  the  general 
creditors,  to  this  relief,  that  he  was  held  entitled  to  stand  in  the 
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[  *  118j  place  of  the  Crown,  as  to  *  those  securities  which  he  could 
not  affect  per  directum,  because  the  Crown  affected  those 
in  pledge  to  him."  See  Aldrich  v.  Cooper,  8  Yes.  382,  ante,  p.  93, 
94.  So  when  ci-editors  were  not  entitled  to  be  paid  out  ot"  real 
estate,  "there  being  a  debt  owing  to  the  king,  it  was  ordered  that 
the  king's  debt  should  be  satisfied  out  of  the  real  estate,  that  the 
other  creditors  might  be  let  in  to  have  satisfaction  of  their  debts 
out  of  the  personal  assets."     Sagitary  v.  Hyde,  1  Vern.  455. 

So  if  a  mortgagee  chooses  to  take  the  paraphernalia  of  a  widow 
in  satisfaction  of  his  debt,  by  bond  or  covenant,  a  Court  of  Equity 
will  ascertain  the  value,  and  make  her  a  creditor  for  that  upon 
the  mortgaged  estate:  Tipping  v.  Tipping,  1  P.  Wms.  729.  [If  the 
paraphernalia  of  the  widow,  with  the  exception  of  her  wearing  ap- 
parel, are  taken  by  the  creditors  of  her  late  husband,  she  is  entitled 
to  reimbursement  by  means  of  marshalling  against  all  assets  both 
real  and  personal,  except  perhaps  lands  specifically  devised.  Wil- 
liams' Real  Assets,  p.  118.] 

Where  an  estate  is  subject  to  debts,  legacies,  or  other  charges, 
and  the  owner  mortgages  a  part  of  such  estate,  the  mortgagee  will, 
as  against  the  mortgagor,  or  a  purchaser  from  him,  have  a  right  to 
throw  such  charges  upon  that  part  of  the  estate  which  is  not  com- 
prised within  his  security.  Haynes  v.  Forshaxo,  11  Hare,  93; 
Finch  V.  Shaw,  19  Beav.  500;  5  Ho.  Lo.  Ca.  9(»5,  3  Jur.  N.  S.  25. 

In  applying  the  doctrine  of  marshalling  to  mortgagees  and 
creditors,  the  Court  will  not  interfere  with  the  first  mortgagee's 
right  to  take  his  debt  out  of  that  part  of  his  security  which  be- 
comes first  available  upon  the  ground  that  other  funds  are  comprised 
in  his  security  {Wallis  v.  Woodyear,  2  Jur.  N.  S.  179),  nor  will  a 
mortgagee  who  is  executor  and  legatee  of  the  mortgagor  be  com- 
pelled to  satisfy  the  mortgage  debt  out  of  the  first  sufficient  sum 
of  personal  assets  that  comes  to  his  hands  {Binns  v.  Nichols,  2  L. 
R.  Eq  256);  but  if  the  mortgagee  having  a  double  fund  has  exer- 
cised his  option  in  such  a  way  as  to  disappoint  a  creditor  by  taking 
the  only  fund  to  which  he  could  resort  (Aldrich  v.  Cooper,  ante,  p. 
825);  or  even  if  such  only  fund  had  been  applied  for  convenience 
by  the  order  of  the  Court  (Chryyine  v.  Edicards,  2  Russ.  289),  note; 
such  exercise  of  option  or  order  will  not  have  the  effect  of  disap- 
pointing the  creditor  with  one  fund  only,  who  will  therefore  be  en- 
titled to  stand  pro  tanto  in  the  place  of  the  former:  Trimmer  v. 
Bayne,  9  Ves.  209. 

The  doctrine,  however,  of  marshalling  is  not  applicable  where  no 
question  can  be  raised  as  to  the  insufiiciency  of  the  single  fund. 
Where,  for  instance,  the  person  having  the  douV^le  fund  offered  to 
redeem  the  owner  of  the  single  fund,  as  that  could  only  be  done  by 
paying  him  off,  the  doctrine  of  marshalling  is  inapplicable:  Gregg 
V.  Arrott,  LI.  &  Goo.  t.   Sugd.  246. 

[  *  119  ]       III.  Marshalling  by  the   Court  of  *  Admiiyjblty.'] — The 
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equitable  doctrine  of  marshalling  is  put  in  force  by  the  Court  of 
Admiralty.  Thus,  in  a  case  where  there  are  several  bonds,  and  one 
is  secured  on  the  ship  and  freight,  and  another  upon  the  ship, 
freio-ht,  and  cargo,  the  bond  holders  who  have  a  charge  on  the  cargo, 
will  not  be  allowed  to  disappoint  the  other  bond  holders  who  have 
none  thereon,  but  will  be  compelled  to  resort  to  the  security  against 
their  ship  and  freight:  The  Trident  Simson,  1  W.  Rob.  29,  35;  La 
Constancia,  2  W.  Rob.  404,  406;   The  Arab,  5  Jur.  N.  S.  417. 

Upon  the  same  principle,  where  bottomry  bond-hold*^rs  have  two 
funds  out  of  which  they  may  be  satisfied,  the  tirst  being  ship  and 
freight,  and  the  second  the  cargo,  and  the  master  can  only  resort  to 
the  first  fund  for  payment  of  his  claim  for  wages  and  disburse- 
ments, the  funds  will  be  marshalled  by  the  Court  so  as  to  allow  the 
master  to  be  paid  oat  of  the  proceeds  of  the  ship  and  freight:  The 
Edward  Oliver,  1  L.  R.  Ad.  &  Ecc.  379;  The  Eugenie,  4  L.  R.  Ad. 
&  Ecc.  123.     Sed  vide  The  Priscilla,  Lush.  1. 

So  if  there  be  a  bottomry  bond  on  the  ship  only,  and  the  ship  be- 
ing afterwards  arrested  for  wages,  is  insufficient  in  value  to  meet 
both  claims,  if  the  bond  be  not  held  by  implication  of  law  to  extend 
to  the  freight,  payment  of  wages  will  be  decreed  therefrom,  leaving 
the  whole  proceeds  of  the  ship  available  in  satisfaction  of  the  claim 
of  the  bond  holder:  The  Mary  Ann,  9  Jur.  95;  The  Constancia,  15 
W.  R.  (Ad.)  183. 

But  where  the  master  has  by  the  terms  of  the  bottomry  bond 
bound  himself  as  well  as  ship  and  freight  for  the  payment  of  the 
bond,  marshalling  will  not  take  place  to  the  prejudice  of  the  bond- 
holder; in  other  words,  if  the  proceeds  of  the  cargo  were  insufficient 
to  satisfy  the  claims  of  the  bond-holder,  he  would  as  to  the  amount 
remaining  payable  to  him  have  a  prior  claim  to  the  proceeds  of  the 
ship  and  freight:   The  Edward  Oliver,  1  L.  R.  Ad.  &  Ecc.  383. 

{Doctrine  of  Marshalling  Restated. — The  equity  of  marshalling 
arises  where  the  owner  of  property  has  subjected  it  to  a  charge,  to- 
gether with  another  estate,  to  a  paramount  charge,  and  the  estate 
thus  doubly  charged  is  inadequate  to  satisfy  both  claims:  Adams 
Equity,  Sec.  271. 

The  doctrine  of  marshalling  grows  out  of  the  principle  that  if  a 
party  has  two  funds  to  satisfy  his  claim,  he  shall  not  by  his  election, 
disappoint  a  party  who  has  only  one  fund.  The  doctrine  is  applied 
in  the  administration  of  estates'of  debtors,  both  during  their  life  and 
after  their  decease. 

In  the  United  States,  the  necessity  for  the  marshalling  of  assets 
of  a  decedent  has  been  almost  entirely  done  away  with,  owing  to  the 
general  rule  that  all  kind  of  estates  both  real  and  personal,  are  con- 
sidered assets  for  the  payment  of  debts,  and  that  specialty  and  simple 
contract  and  creditors  stand  upon  the  same  footing.  The  doctrine 
is  frequently  applied  in  this  country  to  the  adjustment  of  the  lia- 
bilities of  debtors. 
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Assets  will  not  be  marshalled  in  favor  of  a  creditor  to  the  preju- 
dice of  another  man's  rights. 

The  right  to  marshal  may  be  enforced  either  by  injunction  against 
the  paramount  creditor,  or  by  subrogation  in  favor  of  the  junior 
creditor.  The  latter  one  of  these  two  methods  is  the  one  usually 
adopted  in  practice.] 


[  ^- 120  ]      '  SCOTT  ?).  TYLER  {a). 


Easter  and  Trinity  Term,  1787:  Bee.  20th,  1788. 

[reported  2  BRo.  0.  c.  431:  2  dick.  712.] 

Conditions  in  restraint  of  Ma^jriage. — Public  Policy.] — Legacy  to 
a  daughter,  one  moiety  of  ivhich  ivas  to  be  paid  to  her  at  twenty -one, 
if  then  unmarried,  and  the  other  moiety  at  twenty-five,  if  then  un- 
married; but  in  case  she  married  before  twenty-one,  ivith  the  con- 
sent of  her  mother,  to  be  settled  upon  her  as  mentioned  in  the  will. 
The  daughter  married  under  twenty  one,  ivithout  the  consent  of  her 
mother: — Held,  that  the  legacy  did  not  vest  in  the  daughter  upon 
the  marriage,  and  that  she  never  came  under  the  description  to 
which  the  gift  of  the  legacy  was  attached. 

Richard  Kee  (b),  the  putative  father  of  the  plaintiff  Margaret  Chris- 
tiana Scott,  by  his  will  devised  as  follows: — "I  will  that  my  execu- 
tors, hereinafter  named,  do,  with  all  convenient  speed  after  my  de- 
cease, purchase  the  sum  of  5000Z.  South  Sea  Annuities,  1751,  in 
•their  names,  upon  trust  that  they,  or  the  survivors  or  survivor  of 
them,  do  stand  possessed  thereof,  and  receive  the  dividends  from 
time  to  time  as  the  same  shall  grow  due,  and  thereout  pay  and  ap- 
ply the  sum  of  60Z.  yearly,  and  every  year,  in  and  towards  the  main- 

(rt)  In  this  edition,  so  much  of  the  statements,  arguments,  and  judgments  as 
relate  to  the  power  of  an  executor  to  pledge  property  has  been  omitted. 

[h)  The  statement  of  the  case  and  arguments  are  taken  from  2  Bro  C  C  431- 
the  judgment  from  2  Dick.  712.  ' 
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tenaace  and  education  of  my  grandson,  Richard  Dryer,  till  he  shall 
arrive  at  the  age  of  fifteen  years;  and  if  my  said  grandson  should 
then  choose  to  go  to  the  university,  from  thenceforth  to  pay  and 
apply  120Z.  per  annum  in  and  towards  his  said  maintenance  and 
education  at  the  university;  but  if  my  said  grandson  shall  not  go  to 
the  university,  I  will   that,  out  of  the  sum  of  5000Z.  and   the  divi- 
dends and  savings  arising  thereon  then  made,  a  sum  not 
exceeding  400Z.  be  applied  in  placing  *  out  my  said  grand-   [  *  121  J 
son  to  any  trade,  profession,  or  employment  he  may,  with 
the  approbation  of  my  executor,  choose.     And  my  will  and  mean- 
ing is,  that  the  surplus  dividends,  if  any,  over  and  besides  such  al- 
lowances as  aforesaid,  from  time  to  time  be  invested  in  the  like  South 
Sea  Annuities,  and  that  the  said  capital  sum,  tvith  such  sur2Jlus  divi- 
dends, be  transferred  to  my  said  grandson  at  his  age  of  twenty-one 
years,  if  he  shall  be  living,  but  if  he  shall  die  before  that  age,  I  give 
the  said  annuities  between  Mrs.  EHzabeth  Tyler,  who  now  lives  with 
me,  and  my  god-daughter,  Margaret  Christiana  Tijler,  equally  to  he 
divided  between  them,  share  and  share  alike,  but  the  share  of  my 
god-daughter  not  to  be  transferred  to  her  till  twenty-one.     And  if 
she  shall  die  before  her  arrival  at  that  age,  I  give  her  share  to  the 
said  Elizabeth  Tyler,  for  her  own  use  and  benefit;  also  I  will  that 
my  executors  hereinafter  named,  do,  with  all  convenient  speed  after 
my  decease,  purchase  the  sum  of  10,000Z.  South  Sea  Annuities,  1751, 
in  their  names,  upon  the  trusts  after  mentioned,  that  is  to  say,  upon 
trust  that  they  and  the  survivor  and  survivors  of  them  do  stand  pos- 
sessed thereof,  and  out  of  the  dividends  pay  or  permit  the  said  Eliza- 
beth Tyler  to  take  or  receive  yearly,  and  every  year,  as  the  same 
shall  become  payable,  the  sum  of  100/.  for  the  maintenance  and  edu- 
cation of  my  said  god-daughter,  Margaret  Christiana  Tyler,  until 
her  age  of  twenty -one  years,  which  will  be  on  the  18th  day  of  June, 
1785,  and  add  the  surplus  of  such  dividends  from  time  to  time  to 
the  said  capital  stock;   and  at  her  said  age  of  twenty -one  years,  I 
will  that  one  moiety  of  the  said  capital  stock  of  10,000Z.  and  the  sav- 
ings thereof,  be  paid  and  transferred  to  my  said  god-daughter,  in 
case  she  shall  be  then  unmarried;  and  that,  at  her  age  of  twenty-five 
years,  if  she  shall  be  then  unmarried,  I  will  that  the  other  moiety  of 
the  said  10,000Z.  be  then  transferred  to  her  for  her  own  use  and  ben- 
efit; but  in  case  my  said  god-daughter  shall  marry  before  her  said 
age  of  twenty-one  years,  ivith  the  consent  of  her  said  mother,  Eliza- 
beth Tyler,  I  will  that  oyie  moiety  of  the  said  10,000Z.,  with  the  sav- 
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ings  made,  be  settled  on  my  said  go*d-daughter,  for  her  sep- 
[  *  122  ]  arate  *  use,  and  her  issue,  in  such  manner  as  her  sajd 

mother,  Elizabeth  Tyler,  shall  think  proper,  and  the  other 
moiety  thereof,  with  the  surplus  dividends,  disposed  of,  as  she,  my 
said  god-daughter,  shall  think  Jit;  but  ?'h  case  my  said  god-daughter 
shall  depart  this  life  before  her  arrival  at  the  age  of  twenty -five  years, 
unmarried,  then,  and  in  such  case,  I  give  the  said  10,000Z.  to  her 
said  mother,  Elizabeth  Tyler,  for  her  own  use  and  benefit.  I  give, 
devise,  and  bequeath  to  my  executors,  and  to  their  heirs,  all  my  free- 
hold messuages  or  tenements,  w^ith  the  appurtenances,  in  Denmark-, 
court  in  the  Strand,  being  Nos.  2,  3,  4,  and  5,  in  trust  that  they  and 
the  survivors  of  them,  and  the  heirs  and  assigns  of  such  survivor, 
do  from  time  to  time  receive  the  rents  and  profits  thereof,  and  lay 
out  the  same  in  government  securities,  to  the  use  of  my  aforesaid 
god-daughter,  Margaret  Christiana  Tyler,  till  her  age  of  tvpenty-one 
years;  and  from  and  after  her  attaining  that  age,  I  give  the  said 
messuages,  and  the  rents,  issue,  and  profits  received  by  my  said  ex- 
ecutors in  the  mean  time,  to  my  said  god-daughter,  her  heirs,executors, 
administrators,  and  assigns,  for  ever;  but  if  my  said  god-daughter 
shall  depart  this  life  before  she  shall  attain  the  age  of  twenty-one 
years,  I  give  aud  devise  the  said  messuages,  or  tenements  and  pre- 
mises, to  my  said  grandson,  Richard  Dryer,  if  living,  his  heirs  and 
assigns;  but  if  dead,  I  give  and  devise  the  same  to  the  said  Eliza- 
beth Tyler,  her  heirs  and  assigns  for  ever."  He  then  gave  several 
other  legacies,  and  appointed  as  follows :— "All  7?ii/ /ree/ioZd  estate 
in  Whitechapel,  in  the  county  of  Middlesex,  and  all  bond  debts,  and 
other  debts,  owing  to  me  by  any  person  or  persons  whomsoever 
(particularly  a  sum  of  2300i.  and  interest,  due  to  me  from  Maurice 
Dryer  and  his  wife,  on  mortgage  of  their  estate),  and  effects  as  well 
real  as  personal,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  /  give  and  bequeath  the  same  to  the. aforesaid  Eliza- 
beth Tyler,  her  heirs,  executors,  administrators  and  assigns,  for 
ever,  for  her  great  care  in  looking  after  me  in  my  several  illnesses, 

and  whom  I  look  upon  as  my  wife  in  every  respect,  which 
[  *  123  ]  I  would  have  made  her,  had  it  not  *been  for  a  foolish  prom- 

mise  I  made  to  my  late  wife  in  her  lifetime;  and  consti- 
tute and  appoint  the  aforesaid  Elizabeth  Tyler,  George  Shakespear 
the  elder.  Charier  Maheiv,  and  Philip  Nind,  executors  and  trustees 
of  this  my  last  will  and  testament." 

In  1774,  James  Cockburn  left  to  the  plaintiff  Margaret  Christiana 
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Ty.ler  a  legacy  of  100 Z.,  and  made  the  defendant  Tyler  executrix,  and 
Richard  Kee  died  in  September,  1776,  without  revoking  his  will. 
The  plaintiff  Samuel  Scott,  about  the  latter  end  of  1782,  paid  his 
addresses  to  the  other  plaintiff,  Margaret  Christiana,  and  by  her  con- 
sent made  proposals  to  the  defendant  Elizabeth  Tyler  relative  to  a 
marriage  with  her  daughter,  offering  to  settle  her  whole  fortune,  to- 
gether with  a  reasonable  part  of  his  own,  upon  the  mariiage,  which 
proposal  was  rejected  by  the  defendant;  but  on  the  17th  of  May, 
1788,  he  married  the  other  plaintiff,  Margaret  Christiana,  without  her 
mother''s  conserit. 

In  1786,  Elizabeth  Tyler  became  a  bankrupt. 

The  original  and  supplemental  bill  prayed  (amongst  other  things) 
that  the  right  of  Margaret  Christiana  to  the  10,000Z.  South  Sea  Stock 
might  be  declared,  and  the  same  settled  on  the  marriage. 

The  defendant  Elizabeth  Tyler  by  her  answer  denied  that  the  mar-* 
riage  of  the  plaintiff  was  by  her  consent,  and  insisted,  that,  for  want 
of  performance  of  that  condition,  the  plaintiff  Margaiet  Christiana 
had  forfeited  her  legacy  of  10,000Z.  South  Sea  Annuities,  which  had 
fallen  into  the  residuary  estate  of  the  testator. 

The  case  was  argued  on  three  days  in  Easter  and  three  in  Trinity 
Term,  1787. 

Mr.  Mansfield,  for  the  plaintiffs. — First,  we  say,  that  Margaret 
Christiana  Tyler,  having  married  under  her  age  of  twenty-one  is  en- 
titled to  the  legacy  of  10,000Z.  If  she  married  under  that  age,  a  moiety 
was  to  be  settled  on  the  marriage,  the  other  to  be  paid  as  she  should  di- 
rect. She,  having  married,  is  therefore  become  entitled  to  it. 
But  it  is  objected,  on  the  other  side,  that  she  is  not  *entitled,  [  *  124  ] 
because  her  marriage  with  the  other  plaintiff*  was  not  with 
the  consent  of  her  mother,  whose  consent  was  made  necessary  by  the 
testator's  will.  The  doctrine  of  our  law  is,  that  wherever  there  is  a 
.  personal  legacy  or  a  portion  payable  out  of  money  only,  and  not  out 
of  land,  and  a  condition  is  annexed  of  not  marrying  without  consent, 
the  clause  restraining  marriage  is  construed  to  be  in  terrorem  only, 
and  void;  and  it  is  immaterial  whether  the  condition  be  precedent 
or  subsequent.  In  this  point  our  law  follows  the  civil  law,  as  far  as 
personal  property  is  concerned.  If  this  were  a  new  case,  and  to  be 
argued  on  principle,  it  would  perhaps  be  a  matter  of  more  difficulty; 
but  the  law  seems  to  be  so  fully  settled,  that  it  scarcely  seems  to  be 
necessary  to  do  more  than  mention  a  few  of  the  leading  cases:  Her- 
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veij  V.  Aston,  Ca.  t.  Talb.  212,  1  Atk.  361,  and  Comyn's  Rep.  726; 
Reynish  v.  Martin,  3  Afck.  330;  Elton  v.  Elton,  1  Wils.  159.  Ac- 
cording to  which  cases,  the  plaintiff  would  be  entitled  to  this  leg- 
acy; and  the  condition  requiring  Mrs.  Tyler's  consent  would  be  pro 
tanto  void,  even  if  it  be  taken  as  a  condition  precedent.  But,  in 
truth,  this  is  a  condition  subsequent;  the  plaintiff  was  entitled  ab- 
solutely to  this  legacy  although  she  did  not  marry.  Marriage  is  not 
necessary  to  give  her  the  legacy;  the  condition  would  therefore  op- 
erate to  divest  a  gift  which  would  otherwise  have  effect.  The  tes- 
tator meant  her  to  have  the  legacy  in  all  events,  at  a  certain  period; 
and  the  clause  respecting  her  marriage  with  Mrs.  Tyler's  consent 
was  only  meant  to  accelerate  the  payment. 

Mr.  Scott  (c),  on  the  same  side. — Independently  of  the  clause  con- 
taining the  condition  of  marrying  with  consent,  it  may  be  argued, 
that  the  testator  intended  the  legatee  to  have  the  10,000Z.  in  every 
event  except  one;  namely,  that  of  her  dying  unmarried  under  the 
age  of  twenty-five  years,  which,  by  her  marriage,  is  now  become  im- 
possible. That  is  the  only  event  in  which  he  has  given  the  legacy 
over;  for  it  is  settled  that  the  bequest  of  a  residue  is  never  consid- 
ered as  having  the  effect  of  a  bequest  over,  of  a  particular 
[  *  125  ]  legacy.  But,  on  the  authorities,  it  is  clear,  that  *  this  be- 
ing a  personal  legacy,  the  condition,  as  far  as  it  requires 
the  consent  of  Mrs.  Tyler,  is  in  terrorem  only,  and  therefore  void  in 
law;  and  that,  in  fact,  the  condition,  as  far  as  it  is  legal,  is  complied 
with  by  the  marriage.  The  case  of  Long  v.  Dennis,  4  Burr.  2052, 
shows  how  averse  the  Courts  always  are  from  conditions  in  restraint 
of  marriage,  by  requiring  consent  even  in  the  case  where  the  legacy 
issues  out  of  land.  However,  in  the  case  of  personalty,  the  rule  is 
fully  established,  from  Hervey  v.  Aston,  that  in  this  case  our  Courts 
follow  the  rules  of  the  civil  law,  and  that  by  that  law  two  strict  max- 
ims are  laid  down.  1st,  That  marriage  ought  to  be  free.  2nd,  That 
a  testament  shall  not  be  inofficious.  With  reference  to  these  two 
maxims,  they  held  a  condition  requiring  consent  to  marriage  to  be 
void;  whereby,  1st,  They  encouraged  matrimony  upon  sound  prin- 
ciples of  policy.  2nd,  They  prevented  heirs  from  being  defeated  of 
their  inheritance,  by  conditions  requiring  them  to  obtain  consent 
from  particular  persons,  which  was  a  mode  invented  to  evade  the 
laws  respecting  inofficious  testaments,  by  requiring  a  consent  which 
the  testator  knew  to  be  impossible  to  obtain.  On  this  subject  the 
(e)  Afterwards  Earl  of  Eldon. 
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civil  law  was  very  strict,  and  it  was  immaterial  whether  the  condi- 
tion was  precedent  or  subsequent,  or  whether  there  was  any  gift  over 
or  not;  nor  did  it  signify  what  relation  the  legatee  bore  to  the  tes- 
tator.    The  condition  was  absolutely,  void:  Godolph.  Orphan's  Leg- 

b.  1,  c.  15.  This  shows  that  the  only  effect  of  the  condition  was, 
that  it  made  it  necessary  for  the  party  to  marry,  and  the  other  part 
of  the  condition,  requiring  consent,  is  unlawful  and  void.  Marriage 
alone,  therefore,  is  a  compliance  with  the  condition.     Godolph.  b.  3, 

c.  17.  And  the  subject  is  more  fully  considered  in  Swinburne,  b.  4, 
c.  12,  p.  266.  That  these  rules  have  been  adopted  by  our  law,  is 
clear  from  many  cases,  particularly  Wheeler  v.  Bingham,  1  Wils.  135; 
Elton  V.  Elto7i,  1  Wils.  159;  Pigott  v.  Morris,  Sel.  Ch.  Ca.  26,-  and 
in  2  Eq.  Ca.  Ab.  214  This  last  case  may  seem  at  first  to  be  against 
us,  but  it  was  decided  on  the  double  times  of  payment.  Then  Un- 
derwood  v.  Morris,  2  Atk.  184,  adopts  the  rule:  Semphillx. 

Baly,  Free.  Ch.  *  562.  Garhut  v.  Hiltori,  1  Atk.  381,  is  a  [  *  126  ] 
negative  authority  for  us  on  this  point,  and  shows  that,  if  a 
marriage  had  been  had,  the  condition  would  have  been  void,  as  far 
as  it  required  assent:  Bellasis  v.  Ermine,  1  Ch.  Ca.  22.  Another 
head  of  cases  is  where  there  has  been  a  provision  made  on  the  al- 
ternative of  not  marrying  with  consent,  and  there  the  Court  has  not 
relieved  against  the  condition;  but  this  is  a  distinct  ground,  and 
does  not  apply  to  this  case.  Gillet  v.  Wray,  1  P.  Wms.  284,  is  a  case 
of  this  nature.  Hemmings  v.  Mimkley,  1  Bro.  C.  C.  304,  does  cer- 
tainly in  some  measure  contradict  Undenvood  v.  Morris;  but 
whether  that  case  be  Wrong  or  right,  is  at  present  immaterial,  as  here 
is  no  devise  over.  [Lord  Chancellor  Thurlowe. — The  civil  law  seems 
to  have  determined  it  to  be  illegal  to  give  one  person  a  general  con- 
trol over  another  in  respect  to  marriage:  but  I  always  apprehend 
this  to  be  restrained  [d)  to  a  general  control,  and  not  to  the  prevent- 
ing a  rash  or  precipitate  match.  Here  it  is  confined  to  marrying 
with  consent  under  twenty-one  years  of  age;  and  the  question  is, 
whether  there  is  anything  in  sound  reason  to  make  a  restraint  to 
this  extent  illegal.  Confining  it  to  years  of  immaturity  is  a  very 
different  thing  from  a  general  restraint  of  marriage.]  The  second 
question  in  this  case  is,  in  respect  to  the  deposit  of  the  bonds  by 
Mrs.  Tyler,  in  the  hands  of  Messrs.  Hankey,  the  bankers,  whether 
they  can  retain  them  against  the  specific  legatee  for  the  private  debt  of 
the  executrix.  No  assignment  was  ever  made  of  them;  it  was  merely  a 
(d)  See  Stackpole  v.  Beaumont,  3  Ves.  89. 
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deposit  of  part  of  tho  testator's  property,  and  made  for  a  purpose  that 
had  no  reference  whatever  to  the  purposes  of  the  will.  Mead  v.  Lord 
Orrery,  3  Atk.  235,  lays  down  the  rule,  to  be  sure,  pretty  broadly, 
that  executors  may  assign  or  pledge  the  testator's  estate  for  any  pur- 
pose whatsoever:  but  that  case  has  been  much  shaken  since,  by  Bon- 
ney  v.  Ridgard  (e),  before  the  Master  of  the  Rolls,  December  3rd, 
1784,  where  his  Honor  was  of  opinion,  that  the  rule  was  carried  too 
far  in  Mead  v.  Lord  Orrery :  for  though  it  is  clear  that  an  executor 

may  dispose  of  assets,  and  anybody  purchasing  of  him  is 
[  *  127  ]   not  bound  to  see  to  the  application  *  of  the  money,  yet  this 

shall  never  protect  anybody  who  purchases  from  an  execu- 
tor with  a  full  knowledge  that  the  money  was  to  be  misapplied;  and 
that  mortgaging  a  leasehold  property  of  the  testator  did  not  seem  to 
be  the  natural  way  of  dealing  with  assets,  and  was  in  itself  a  very 
suspicious  circumstance.  Nugent  v.  Gifford,  1  Atk.  463,  is  also  a 
strong  case  for  the  defendants,  but  is  inconsistent  with  that  of  Bon- 
ney  v.  Ridgard.  Now  this  is  a  case  where  the  defendants  must  know 
that  the  purpose  for  which  these  bonds  were  pledged  could  be  no 
part  of  the  purposes  to  which  they  were  applicable  by  the  will,  for 
it  was  a  deposit  made  in  the  course  of  a  private  transaction  between 
them  and  Mrs.  Tyler. 

Mr,  Graham,  on  the  same  side. — It  seems  a  very  fair  inference, 
from  the  words  of  the  will,  that  the  plaintiff,  Mrs.  Scott,  became 
entitled  to  her  legacy  at  twenty- one,  in  all  events;  though  in  some 
cases  not  to  be  paid  then,  yet  it  vested.  The  clause  is  oddly  worded, 
and  there  are  several  events  which  are  not  provided  for  expressly, 
such  as  her  marrying  with  consent  after  twenty-one.  It  is  given 
over  only  in  one  particular  event,  that  of  her  dying  unmarried  un- 
der twenty  five;  which  seems  to  imply  that  her  interest  was  abso- 
lute in  all  other  events.  But,  on  the  point  of  the  illegality  of  these 
conditions,  the  cases  are  positive.  Bellasis  v.  Ermine  is  a  case  of 
great  authority,  for  it  had  the  assistance  of  the  judges.  So  Fry  v. 
Porter,  1  Ch.  Ca.  138.  The  distinction  is  between  a  legacy  issuing 
out  of  land  and  a  mere  personalty:  for,  as  to  real  property,  it  must 
follow- the  rules  of  the  common  law  on  the  subject  of  conditions: 
Reynish  v.  Martin  {f  ),  Hervey  v.  Aston.  The  Digest  lays  down 
those  conditions  as  void,  in  the  most  unqualified  terms  possible: 
Dig.  lib.  35,  tit.  1;  Laws,  62,  63,  and  64. 

(e)  4  Bro.  C.  C.  130;  1  Cox,  145. 
(/ )  3  Atk.  330. 
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Mr.  Alexander,  on  the  same  side. — I  contend  that  Mrs.  Scott  is 
become  entitled  in  respect  of  ber  marriage.      The  rule  of  this  Court 
is,  that  wherever  a  personal  legacy  is  given  to  anyone,  upoa  condi- 
tion of  marrying  with  the  consent  of  a  third  person,  and  no  express 
provision   is   made  in  the  case  of  the  legatee's   marrying 
without  such  *consent,  the  part  of  the  condition  restrain-  [*  128] 
ing  the  marriage  to  be  with  consent,  is  held   to  be  in   ter- 
rorem  only,  and   the  legacy  ve^ts  on  the  marriage;  and  this  is  so, 
whether  the  condition  be  precedent  or  subsequent;  whether  it  be  a 
portion  or  a  legacy;  whether   the  restraint  be  temporary  or  per- 
petual; and  notwithstanding  there  is  a  general   devise  of  the  resi- 
due.    But   they  will   object,  on   the   other   side,  first,  that  this  rule 
does  not  apply  where  the  condition  is  precedent.      The  doctrine  is 
adopted  from  the  civil  law,  and  it  would  be  almost  unnecessary  to 
argUG  that  this  distinction  does  not  apply,  had  not  Lord  Chief  Baron 
Comyns,  in  his  argument  in  Hervey  v.  Aston,  (g),  taken  great  pains  lo 
prove  that  there  was  a  distinction  in  the  civil  law  between  conditions 
precedent  and  subsequent.  I  admit  the  civil  law  had  such  a  distinc- 
tion, but  it  did  not  apply  to  this  sort  of  condition.     The  rule  was, 
that  where  the  condition  was  impossible,  against  good  morals  or 
TDOsitivG  law,  there  was  no  distinction  whether  it  was  precedent  or 
subsequent:    the  legatee  took  the  legacy,  discharged  of  the  con- 
dition.    The  Lord  Chief  Baron  himself  states  the  rule  so  in   p. 
788.     Now  this  sort  of  condition  was  prohibited  by  the  Lex  Julia, 
and  therefore  falls  within  the  rule.     This  the  Lord   Chief  Baron 
admits  in  p.  736,  but  he  cites  Dig.  35,  tit.  1,  1.  64,  which  relates  to 
restraint  of  another  kind,  and  omits  to  cite  Dig.  35,  tit.  1,  1.  72,  § 
4,  Si  arbitratu  Titii  Seta  nupserit,  hceras  mens  ei  fandum  data  efiam 
sine  arhitrio   Titii   earn  nubentem,  legatum,  accipere  respondendum 
est;  eam.quelegis  sententiaiij^  videri,  ne  quid  o7nnino  nuptiis  impedi- 
mentum  inferatur.     Then,  if  it  was  contrary  to  law,  it  is  the  same 
as  if   it  had  not  been  written,  and  no  distinction   whether  it  was 
precedent  or  subsequent.     With  respect  to  the  modern   practice  of 
our  Ecclesiastical  Courts,  we  are  informed  it  is  consonant  to  the  rule 
of  the  Digest.      The  cases  in   our  law  are   principally  BeUasis  v. 
Ermine,!  Gh  Ca.  22;  Semphill  v.  Bayly,  Free.  Ch.  562;  Pulling  v. 
Reddy,  1  Wils.  21;  Reynish  v.  Martin,  3  Atk.  330;  which  last  was  a 
condition  precedent.     The  cases  where  the  condition  is  sub- 
sequent, prove  the  same  thing.     Those  where  the  *resoln-  [  *  129  ] 
""  iff)  Com.  Rep.  726. 
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tion  is  in  favour  of  the  forfeiture,  proceed  on  different  circum- 
stances. Sutton  y.  Jeivke,  2  Ch.  Rep.  95;  Jarvis  v.  Duke,  1  Vern. 
19,  are  on  the  devise  over;  Stratton  v.  Grymes,  2  Vern.  357;  Aston 
V.  Aston,  2  Vern.  452,  on  the  same  circumstance;  Gillet  v.  Wray, 
1  P.  Wms.  284;  Creagh  v.  Wilson,  2  Vern.  572,  on  the  alternative 
provision;  Piggot  v.  Morris,  Sel.  Ch.  Ca.  26;  Hervey  v.  Aston, 
Comyns,  726,  was  a  case  of  land;  Chauncey  v.  Graydon,  2  Atk.  616, 
there  was  a  devise  over;  HemmingsN.  Miinkley,  1  Bro.  Ch.  Ca.  304, 
which  seems  to  have  been  a  hasty  determination,  but  there  is  a  de- 
vise over;  from  all  which  cases  taken  together,  it  seems  that  no 
distinction  has  been  taken  on  this  subject  between  conditions  pre- 
cedent and  subsequent.  The  next  objection  that  will  be  made,  will 
be,  that  though  this  rule  holds  good  of  a  portion,  it  does  not  ex- 
tend to  a  legacy.  This  will  be  supported  by  an  argument  drawn 
from  the  civil  law,  and  which  is  stated  by  Lord  Chief  Baron  Comyns, 
in  his  argument,  fol.  735,  and  a  conclusion  will  be  drawn,  that  it 
applies  only  to  portions.  But  this  proceeds  only  on  a  mistake  of 
the  Lex  Julia,  the  policy  of  which  was  to  compel  persons  to  marry, 
by  all  the  means  that  could  be  devised.  It  is  not,  therefore,  pro- 
bable that  such  a  law  should  be  confined  to  portions,  and  indeed 
the  words  of  the  law  equally  comprehend  legacies.  So,  in  Reynish 
v.  Martin,  which  was  the  case  of  a  legacy,  not  of  a  portion,  for  the 
party  was  entitled  to  a  large  provision  besides.  The  third  objec- 
tion is,  that  though  the  rule  may  obtain  where  the  restraint  is  per- 
petual, it  is  otherwise  where  it  is  temporary,  and,  in  this  case,  to 
cease  at  twenty  one  or  twenty-five  years  of  age.  If  the  question 
were  to  turn  upon  the  policy  of  the  thing,  I  admit  this  might  be  a 
very  wise  distinction,  but  it  appears  from  all  the  cases,  that  there  is 
no  ground  to  argue  it  on  policy.  The  objection  proceeds  on  the 
supposition  that  the  determination  turns  5n  the  illegality  of  the  re- 
straint; in  the  civil  law,  it  is  true,  it  is  so,  but  this  Court  has 
adopted  the  rule  of  civil  law  in  part  only;  and  as  a  rule  of  con- 
struction of  the  testator's  intent,  that  the  condition  should 
[  *130  ]  *be  in  terrorem  only;  and  the  question  with  us  is  only  whether 
the  condition  was  meant  in  terrorem.  Upon  this  ground  it 
is  that  in  those  cases  where  there  are  devises  over,  the  condition  has 
had  its  effect;  but  if  the  condition  was  considered  as  being  in  itself 
illegal,  there  being  a  devise  over  could  make  no  difference;  but  the 
cases  in  our  law  say,  that  Avhere  there  is  a  devise  over,  the  testator 
having  made  an  express  provision  in  the  event  of  the  condition  not 
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being  complied  with,  shows  sufficiently  that  he  did  not  mean  it  hi 
terrorem  only;  and  this  reconciles  these  cases  with  the  others,  which 
Would   be   unintelligible  if   they  proceeded  on  the  illegality  of  the 
restraint.      The  same  observations  arise  upon  another  class  of  cases; 
those  where  there  is  a  provision  made  for  the  legatee  in  the  altern- 
ative; if  the  condition  were  illegal,  it  would  be  equally  so  in  that 
case  with  any  other.      In  the  Roman  law  it  Avas  immaterial  whether 
there  was  a  devise  over  or  not;  for  this  reason  it  is  that  in  our  law 
the  constant  language  is,  that  the  condition  is  in    terrpreni ;  but 
there  is  no  such  language  in  the  Roman  law,  in  ours  not  a  word  of 
the  condition  being  absolutely  illegal  and  void,  except  in  the  case 
of  Long  v.  Dennis,  where  the   language  attributed  to   Lord  Mans- 
field by  the  reporter  is   so  extraordinary  as  to  leave  room  to  doubt 
the  accuracy  of  the  report  in  other  respects.     From  hence  We  may 
gather,  that  though  our  law  has  adopted  the  Roman  law  in  part,  it 
has  not  done  so  on  the  whole,  and  whatever  the  distinction  in  that 
law  might  be  between  temporary  and  perpetual  restraints,  our  law 
has  not  followed  them;  no  such  distinction  is  to  be  found  in  any  of 
the  cases.     If  it  be  possible  for  a  man  to  impose  such  a  restraint 
till  twenty-one,  he  has  not  done  it  here.     "Where  he  meant  to  give 
the  property  over,  he  has  done  it.     In  the  bequest  to  his  grandson, 
he  has  devised  it  over.     Consider  the  policy  of  construing  it  so  here. 
The  residuary  legatee  had  the  custody  of  the  infant;  it  was  her 
consent,  if  any,  that  was  to  be  had  to  the  marriage.     How  easy  it 
would  be  to  her  to  encourage  a  match  vvithout  being  proved  to 
have  consented  to  it;  and  she  would  herself  be  the  *person  [*  131  ] 
to  take  advantage  of  its  being  without  consent,  and  obtain 
the  forfeiture.     If  the  point,  therefore,  turned  on  any  ground  of 
policy,  there  is  strong  reason  why,  in  this  case,  the  restraint  should 
not  hold.     The  last  point  thef  will  contend  is,  that  the  devise   of 
the  residue  is  equal  to  a  devise  over;  and  this  will  be  founded  on 
the  case  of  Amos  v.  Horner,  1  Eq.  Ca.  Ab.  112;  but  there  is  no  prin- 
ciple of  good  sense  upon  which  it  should  be  so.     And  the  authority 
of  Amos  V.  Horner,  has  been  expressly  denied  in   Hervey  v.  Aston, 
Garret  v.  Pretty,  and  Wheeler  v.  Bingham,  1  Wils.  135. 

Mr.  Hardinge,  for  the  defendant  Elizabeth  Tyler  and  her  as- 
signees.—  (1. )  One  of  the  four  alternative  contingencies  upon  which 
the  daughter's  interest  is  to  depend,  and  that  which  alone  can 
found  her  claim  to  the  limitation  of  this  entire  sum  for  her  benefit, 
is  not  accomplished.      She  has  not  ''married  before  the  age  of 
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twenty-one  with  her  mother's  consent."  The  alternative,  respecting 
this  marriage  with  consent,  is  not  merely  formal,  nor  is  it  by  way 
of  sabstitution  for  other  alternatives,  and  with  an  equal  benefit  an- 
nexed, but  substantially  different,  and  with  additional  benefit.  She 
is  to  attain  the  age  of  twenty-one, — a  mere  contingency  of  time, — 
or  she  is  to  attain  it  unmarried;  or  she  is  to  attain  the  age  of 
twenty  five  before  marriage;  or  she  is  to  marry  with  her  mother's 
consent  under  the  age  of  twenty-one.  Upon  every  one  of  these  al- 
ternatives after  the  first,  her  state  is  improved.  In  the  first  event, 
she  is  to  have  certain  freehold  houses.  In  the  second,  she  is  to 
have  an  immediate  5000Z.  In  the  third,  she  is  to  have  an  additional 
5000Z.  In  the  fourth,  she  is  to  have  10,000Z.  before  the  age  of 
twenty-one;  but  5000Z.  is  to  be  settled  upon  the  marriage.  The 
fourth  contingency,  interposing  its  earlier  effects,  saves  the  legatee 
from  the  restraint  of  the  other  stipulations,  and  by  an  act  very 
much  in  her  own  power.  The  will  does  not  compel  her  to  be  un- 
married, or  to  wait  for  the  age  of  twenty-five,  or  even  that  of 
twenty-one  before  her  marriage;  for  she  is  only  to  marry  with  her 
mother's  consent  before  twenty-one,  and  the  10,000Z.  is  from  that 

instant  her  own. 
r*132]  *(2. )  There  is  no  condition  respecting  marriage  after 
the  age  of  twenty-five;  and  there  is  no  condition  requiring 
consent  after  the  age  of  twenty  one.  The  contingency  of  time  is 
definite:  but,  coupled  with  a  condition  essential  to  its  benefit,  or 
indefinite,  except  as  falling  within  a  certain  period,  but  so  as  to 
admit  of  being  defined  by  the  performance  of  a  condition, — the 
marriage  with  consent.  The  will  may  be  construed  as  if  the  words 
had  been  "when  she  has  attained  the  age  of  twenty-five  unmar- 
ried, or  when  she  has  married  before  twenty-one,  with  her  mother's 
consent." 

(3.)  There  is  no  direct  legacy  to  the  daughter.  The  gift  is  to 
executors;  and  they  are  to  pay  at  the  several  periods  for  her 
benefit. 

(4.)  She  has  a  sure  provision  if  she  arrives  at  the  age  of  twenty- 
one,  married  or  unmarried,  and  married  with  or  without  consent. 

(5. )  Upon  failure  of  the  other  events  described,  there  is  a  marked 
and  clear  limitation  over  to  the  mother.  But  it  is  argued,  that, 
upon  the  failure  of  this  event  (i.  e.  of  the  marriage  before  twenty- 
one,  with  consent),  no  limitation  over  to  the  mother  appears  in  the 
will;  and  it  is  true,  that,  in  terms,  no  such  limitation  is  to  be  found. 
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But  there  is  a  limitation  over  of  the  whole  10,000Z.  directly  to  the 
mother,  ia  the  very  next  clause  to  this,  iipon  the  event  of  the 
daughter's  death  before  twenty-five  unmarried;  and  she,  the  mother, 
is  residuary  legatee. 

The  assignees  of  the  mother  argue  thus  in  their  claim  to  the 
10,000?.  :— 

1st.  The  intention  of  the  testator  is  clear  to  make  the  condition 
peremptory,  and  limit  over  the  interest. 

2ndlv.  The  condition  which  he  has  imposed  is  unexceptionable  if 
it  stood  alone,  and  is  indispensable  to  any  benefit  under  the  will;  or, 

3dly.  At  least  it  would  be  unexceptionable  here,  as  put  by  way 
of  alternative,  and  enabling  a  better  provision. 

4thly.  It  would  avail  here  as  a  limitation  of  time;  or, 

5thly.  As  being  followed  by  a  limitation  over. 

1st.  As  to  the  intention.     The  will  has  clearly  meant 
*that  her  marriage  without    consent  before    twenty -one  [  *  133  ] 
should   put  her    in   the    same  condition    respecting   her 
fortune  as  if  she  died  before  she  attained  the  age  of  twenty-five  un- 
married. 

It  has  been  argued,  that  a  right  in  the  whole  10,000Z.  vested  in 
the  daughter  at  the  age  of  twenty-one,  which  this  clause  respecting 
the  limitation  over,  if  it  operates  at  all,  is  to  divest,  and  that  a  right 
cannot  be  divested  by  implication;  but  that  argument  overlooks  the 
word  "unmarried." 

Another  of  the  counsel  has  more  plausibly  reasoned,  that  inas- 
much as  the  limitation  over  is  expressly  upon  another  event,  it  can 
only  operate,  in  case  of  that  event,  as  a  limitation  over  ;  so  that,  in 
this  respect,  if  the  mother  has  any  interest  at  all,  it  must  be  in  her 
character  of  residuary  legatee  ;  but  that  she  cannot,  in  that  char- 
acter, take  this  interest  ;  because  the  testator  has  implied  that  she 
is  only  to  have  it  in  a  certain  event,  which  has  failed  ;  but  why 
cannot  she  be  excluded  in  one  view  from  this  interest,  and  admitted 
in  another  which  is  in  alio  jure,  and,  which,  by  a  devolution  of  law 
upon  a  partial  intestacy,  falls  into  the  residuum? 

The  counsel  adds,  that  if  the  mother  is  excluded,  the  daughter 
alone  can  take  this  interest.  But  that  is  not  a  correct  inference; 
for,  if  the  residue  given  to  the  mother  must  be  formed  after  a  de- 
duction of  this  interest,  the  part  which  is  deducted  will  be  a  residue 
undisposed  of. 

2nd.   The  condition  is  good — even  if  it  were  the  case  of  a  direct 
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legacy  to  the  daughter,  upon  condition  of  a  marriage  with  consent 
of  the  mother  before  twenty-one. 

It  is  a  good  condition  by  the  civil  law,  and  good  in  this  court, 
which  has  not  implicitly  followed  the  rule  of  the  civil  law  as  to 
legacies,  nor  with  an  accurate  reference  either  to  the  reason  of  that 
rule  or  to  the  distinction  upon  it. 

By  the  civil   law,  the  condition  of  remaining  unmarried  is  void, 
and  so  is  the  condition  which  requires  any  consent,  though  it  be 
that  of  the  parent.     This  too,  with  or  without  a  limitation 
[  *  134]   over  superadded.     And  if  the  general  *  rule  which    dis- 
penses with  a  parent's  consent  be  just,  the  extent  of  It  thus 
far  has  very  good  sense  in  it. 

The  reason,  however,  of  the  rule,  as  given  in  Swinburn,  is  per- 
fectly ridiculous.  It  stands  thus:  "A  restraint  upon  marriage  in 
general  is  void.  This  rule  is  peremptory  and  universal.  A  requi- 
sition of  consent,  which  the  testator  knows  will  never  be  given, 
would  baffle  the  rule;  every  testator  may  be  guilty  of  this  evasion; 
every  nominal  trustee  may  be  an  accomplice  in  it;  a  testator  who  is 
a  parent  may  act  in  this  point  against  his  own  child;  therefore, 
says  the  civil  law,  we  must  cut  the  knot, — '  Rescindi  debet  quod 
fraudandce  legis  gratia  ascriptum  est.^" 

But  even  the  civil  law,  with  all  its  enmity  against  the  condition, 
lets  in  the  effect  of  it  in  another  shape;  for  if  a  marriage  with  con- 
sent is  to  mark  the  time  at  which  the  legacy  will  be  due,  the 
Ecclesiastical  Courts  will  not  anticipate  the  event  or  act  upon  it  by 
halves.  In  the  case  of  Hervey  v.  Aston,  Com.  Rep.  785,  the  words 
of  the  Lord  Chief  Baron  Comyns  are  these — "  If  a  legacy  be  given 
upon  a  preceding  fact,  that  may  or  may  not  be  done,  or  be  to  be 
paid  at  such  a  time  as  may  or  may  not  come;  if  the  fact  be  not  per- 
formed, or  if  the  time  should  never  come;  the  legacy  would  be  lost 
by  the  civil  law;"  and  in  p.  744,  "When  the  legacy  is  given  to  be 
paid  at  a  certain  time,  or  upon  a  certain  act  which  is  to  be  per- 
formed, nothing  is  due  till  the  time  incurred,  or  the  act  per- 
formed, by  the  civil  law."  He  cites  for  this  Dig.  1.  36,  tit.  2,  c.  21, 
22.  In  p.  756,  he  puts  the  very  case  of  money  given  to  be  paid 
upon  marriage  with  consent,  and  holds,  that,  in  that  case,  the  legacy 
would  be  suspended  by  the  civil  law. 

He  seems  to  consider  the  marriage  and  the  consent  as  two  events 
that  are  indispensable  marks  of  the  time  at  which  the  gift  shall 
begin  to  speak. 
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This  rule,  however,  of  the  civil  law,  as  it  respects  the  mere  con- 
dition, is  not  implicitly  adopted  here,  and  the  reason  of  it  never. 
For  here,  the  condition  of  a  parent's  consent  is  good  and  meritorious. 
Lords  Hale  and  Kelynge,  in  BYy  v.  Porter,  approve  it  in 
very  emphatical  terms.  *  Lord  Chief  Baron  Comt/ws  does  [  *  185] 
the  same  in  Herverj  v.  Aston,  Com.  Rep.  748. 

The  idea  of  a  condition  in  terroreni,  as  it  is  called,  is  perfectly 
ridiculous.  What  is  a  terror  which  is  never  to  intimidate  ?  Would 
a  man  of  sense  impose  it?     Would  any  but  an  idiot  act  upon  it? 

The  intention  of  the  restraint  is  to  guard  against  an  improvident 
marriage,  and  punish  it  if  it  shall  have  taken  place.  In  this  view, 
which  has  the  soundest  policy,  the  restraint  is  here  stricti  juris  to  a 
certain  extent;  and  though  it  is  difficult,  perhaps,  to  ascertain  the 
limits  with  accurate  precision,  they  are  marked  enough  to  bear 
directly  upon  the  case  before  us. 

According  to  Lord  Chief  Baron  Comyns,  in  Hervey  v.  Aston,  p. 
729,  "If  money  be  given  directly  to  A.,  in  consideration  that  the 
lecratoe  shall  not  marry  without  consent,  and  there  is  no  devise 
over,  the  condition  is  ineffectual  even  here;"  that  is,  in  other  words, 
if  an  absolute  gift  is  qualified  by  that  condition  imposed  upon  it. 

But  it  seems  agreed,  that  if  it  be  a  devise  of  real  estate,  or  of  a 
sum  charged  upon  real  estate,  the  condition  would  be  efPectual, 
though  without  a  devise  over. 

These  distinctions  are  not  very  becoming;  and  they  offend  one 
the  more,  when  the  degree  in  which  the  rule  taken  from  the  civil 
law  is  adopted  here,  has  been  justified  by  a  view  to  the  uniformity 
of  the  two  Court.-,  though  uniformity  in  the  same  Court  is  thus 
overlooked.  Suppose  portions  to  A.  and  B.,  two  daughter's  of  the 
same  value,  and  qualified  by  the  same  condition,  what  can  be  more 
irrational  or  inconcrruous  than  to  repel  the  condition  as  to  one  of 
the  daughter's,  and  adopt  it  as  to  the  other,  because  the  fund  hap- 
pens to  be  difi'erent? 

The  reason  of  rejecting  the  rule  where  there  is  a  limitation  over 
is  explained  by  Chief  Baron  Comyns  to  be  this:  he  says  the  intention 
is  better  marked  by  that  circumstance,  and  he  contends  that  if  a  simi- 
lar intention  can  be  collected  aliunde,  it  should  have  the  same  effect. 
Lord  Hardioicke,  indeed,  says,  the  intention  is  considered  as 
favouring  the  devisee  over,  and  as  vesting  *a  right  in  him;  [  *  136  ] 
that  it  is  a  condition,  therefore,  in  that  view,  taken  more  as 
beneficial  to  him  than  as  prejudical  to  the  legatee  restrained. 
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But  if  money  be  given  to  be  paid  at  twenty-one,  or  marriage  with 
consent,  both  Courts  are  agreed  that  it  is  a  good  restraint,  and  that 
no  money  will  be  due  till  one  or  other  of  those  events  has  taken 
place,  and  a  fortiori,  if  the  money  be  not  given  to  the  legatee,  to  be 
paid  at  those  periods,  but  "given  to  another  in  trust  for  that  pay- 
ment. The  distinction  is  taken  in  Hervey  v.  Aston,  Com.  Rep.  752; 
and  the  point  itself  decided  by  an  obvious  implication  resulting 
from  the  actual  judgment  in  that  case. 

The  2000Z.  given  by  that  will  was  personal  estate;  but  it  had  the 
same  condition  imposed  upon  it,  which  had  also  fettered  a  real  devise 
in  the  same  will,  and  that  condition  was,  "  a  marriage  with  consent; " 
yet,  if  the  condition  of  requiring  assent  is  void  in  a  personal  gift, 
the  marriage  without  the  consent  would  have  entitled  the  legatee. 
But  the  argument  of  Lord  Chief  Baron  Comyns  is  more  direct. 
Page  751,  he  construes  the  will  as  if  expressed  thus:  "When  she 
marries  with  consent,  I  give  her  2000Z.  more."  He  first  argues  from 
a  general  intention,  covering  both  funds,  and  pointing  at  the  time 
when  the  gift  shall  take  place;  but  if  the  condition  were  necessarily 
bad  in  a  personal  gift,  the  time  could  not  be  so  qualified. 

He  then  reasons  from  its  being  a  personal  gift,  in  augmentation 
of  the  real  devise  preceding  it,  and  he  lays  particular  stress  upon 
the  want  of  a  gift  immediately  to  the  child.  He  says,  that  if  she 
were  to  die  before  the  first  portions  could  be  paid,  she  would  have 
neither  of  the  gifts,  and  he  comes,  p.  753,  to  the  very  point,  assert- 
intr  the  intent  of  the  will  to  be,  that  the  2000Z.  shall  be  due  to  her 
upon  her  marriage  with  consent,  and  puts  it  as  if  so  expressed.  He 
affirms  the  condition  to  be  lawful,  as  a  condition  precedent,  and 
states,  that,  in  every  other  personal  gift,  conditions  precedent  must 
be  performed,  that  even  the  civil  law  holds  that  rule,  and 
[  *  137  ]  that  we  have  *  no  instance  the  other  way,  either  at  com- 
mon law  or  in  this  Court. 
He  distinguishes  conditions  precedent  and  subsequent  with  par- 
ticular care,  so  as  to  refuse  what  had  been  too  inaccurately  called 
precedent  conditions,  and  which  he  considers  in  the  light  of  sub- 
sequent. 

The  distinction  taken  by  him  is  between  some  event  preceding 
the  payment  of  the  legacy  (whether  coupled  with  a  condition,  or 
importing  a  condition  itself),  and  a  condition  put  by  way  of  re- 
straint upon  a  gift  actually  made  complete  by  the  will,  before  the 
restraint  is  imposed. 
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3rd.  But  the  condition  here  would  be  good,  as  enabling  a  better 
provision  by  way  of  alternative. 

If  a  condition  of  marriage  with  consent,  is  by  way  of  proviso  to 
amplify  a  gift,  there  is  no  case  where,  this  condition  remaining  un- 
performed, the  additional  benefit  can  be  received.  "You  shall  either 
have  20i.,  or,  if  you  marry  with  consent,  you  shall  have  30Z."  Shall 
the  legatee  marry  without  consent  and  have  201.  ?  Creagh  v.  Wil- 
son, 2  Vern.  572,  appears  to  be  directly  in  point.  Stress  is  laid 
upon  this  principle,  too,  in  Hervey  v.  Aston,  Com.  Rep.  750.  The 
testator,  in  the  case  before  us,  gives  10,000Z.,  at  twenty-five,  to  his 
daughter  unmarried;  but  if  she  marries  with  consent  before  twenty- 
one,  he  accelerates  the  payment,  and  relaxes  the  condition  of  un- 
married. 

No  case  can  be  found  in  which  a  new  and  ulterior  benefit  being 
the  reason  for  a  conditional  gift,  it  can  operate  in  defiance  of  the 
terms  imposed. 

4th.  If  the  condition  here  were  in  itself  absolutely  void,  either 
taken  as  precedent  or  subsequent,  yet  it  would  be  good  as  a  mark 
of  the  time  when  the  legacy  should  be  payable— this,  too,  even  by 
the  civil  law. 

In  other  words,  if  a  personal  legacy  to  a  daughter  is  made  pay- 
able upon  an  event  marked  in  the  time  of  it,  by  this  condition  upon 
her  marriage,  the  legacy  is  not  payable  till  the  time  so  described 
and  qualified  is  come.  Lord  Chief  Baron  Comyns,  in  Hervey  v. 
Aston,  is  express  to  this  point:  Com.  Rep.  737,  744,  and  756. 

Swinburne,  p.  269,  states  it  as  1:0  condition,  if  put  as  an 
*  adverb  of  time  "■quamdiu'''  or  "dttm  solafuerit,"  &c.  Lord  [  *  138  ] 
Chief  Baron  Comyns  treats  it  as  a  limitation  of  time,  and 
in  that  view  adduces  the  civil  law  as  being  agreed  with  him.  This 
way  of  considering  it  parries  the  inconvenience  of  refusing  the 
condition,  as  annexed  to  a  personal  gift,  and  adopting  it  as  a  gift 
of  real  estate.  He  distinguishes  between  a  legacy  "if,"  &c.,  and 
the  same  condition  preceding  the  legacy,  as  the  mark  of  its  time. 

5th.  The  condition  here  is  good,  as  accompanied  with  a  devise  over. 

The  whole  10,000Z.  is  given  over  to  the  mother,  if  the  daughter 
should  die  unmarried. 

If  the  testator  had  said,  "unmarried  before  twenty -one,"  it  would 
have  been  more  clear;  but,  even  as  it  is,  it  is  clear  that  the  testator 
meant  "unmarried  before  twenty-one  with  consent,"  not  adverting 
to  any  marriage  after  twenty-one  and  before  twenty-five. 
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In  every  other  case  of  the  event  failings,  upon  which  the  particu- 
lar legacy  is  given,  the  mother  takes  by  limitation  over,  nor  can  a 
reason  be  assigned  v?hy  it  should  be  omitted  here,  where  such  pe- 
culiar anxiety  is  marked  for  the  effectual  performance  of  the  condi- 
tion. 

The  local  position  of  the  limitation  over  of  the  whole  10,000Z.  is  not 
immaterial.  It  comes  immediately  after  the  gift  of  the  10,000Z. 
upon  a  marriage  with  consent  before  twenty-one. 

If  this  were  not  the  key  to  it,  the  absurdity  would  be  extreme; 
for  the  testator  would  then  say,  "If  you  should  marry  before  twenty- 
one  without  cbnsent,  and  die  before  twenty-five,  having  so  married, 
it  is  not  to  be  given  over,  though,  in  failure  of  all  the  other  events, 
it  is." 

In  Hervey  v.  Aston,  a  marriage  with  consent  having  preceded  in 
in  the  same  will,  subsequent  words  referring  generally  to  marriage, 
are  bound  as  referring  to  a  marriage  will]  consent.  Thus,  it  ap- 
pears, that  in  the  case  before  us,  the  intention  is  clear  from  a  con- 
ditional gift,  the  condition  too  is  good  in  itself, — good  as  a  limita- 
tion of  time,  — good  as  annexed  to  a  better  provision, — and  good  as 

accompanied  with  a  limitation  over. 
[  *  139  ]  *  Mr.  Hargreave  (p),  for  the  assignees  of  Mr.  Tyler. — • 
Two  questions  occur  in  this  cause:  the  one  as  to  the  bonds 
deposited  with  Messrs.  Hankey,  with  respect  to  which  I  am  not  in- 
structed to  interpose;  the  other,  concerning  the  10,000Z.  claimed  by 
Mr.  and  Mrs.  Scott,  which  is  a  question  of  great  importance,  as  it 
involves  the  general  doctrine  of  the  Court  as  to  gifts  on  condition 
of  marriage  being  merely  in  tei^orem. 

Four  times  has  this  Court  called  in  the  assistance  of  the  judges 
of  the  Courts  of  law  upon  different  branches  of  this  doctrine.  Lord 
Clarendon,  in  the  case  of  Bellasis  v.  Ermine  (15  Car.  2),  was  assisted 
by  Lord  Chief  Justice  Hyde  and  Lord  Chief  Baron  Hale.  Lord 
Keeper  Bridgman,  in  the  case  of  Fry  v.  Porter  (21  Car.  2)  had  the 
three  chiefs  as  assessors.  A  few  years  after  the  Revolution,  in 
Bertie  v.  Lord  Falkland,  Lord  Soniers  called  in  the  aid  of  the  Chief 
Justices  Holt  and  Trehy ;  and  early  in  the  last  reign,  Hervey  v.  Aston 
was  heard  before  the  Lord  Chancellor,  assisted  by  the  Chief  Justices 
Lee  and  Willes  with  Mr.  Justice  Comyns.  But  notwithstanding 
this,  and  that  new  cases  occurred  in  the  latter  part  of  Lord  Hard- 
tvicke's  time,  yet  during  the  time  that  the  Great  Seal  was  in  com- 
(p)  See  Harg.  Jur.  Arg.  vol.  i.  p.  22. 
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mission,  the  case  of  Mansell  v.  Mansell,  on  a  power  of  jointuring 
given  to  a  testator  for  life,  on  condition  of  his  marrying  with  consent, 
came  on,  and  underwent  great  discussion.  In  the  interval  between 
that  case  and  the  present  time,  two  cases  only  seem  to  have  occurred, 
Randall  v.  Payne  (1  Bro.  C.  C.  55)  and  Hemmings  v.  Munkley  (I 
Bro.  C.  C.  304),  neither  of  which  appears  to  have  been  much  de- 
bated. 

The  present  case  induces  a  necessity  of  re-examining  the  princi- 
ples and  authorities  of  the  doctrine  in  question;  I  shall,  therefore, 
examine  the  present  case  as  far  as  relates  to  the  condition  of  mar- 
riage with  consent,  annexed  to  the  legacy  given  by  Mr.  Kee. 

Under  the  will  in  question,  Mr.  &  Mrs.  Scott  claim,  in  Mrs. 
Scott's  right,  the  legacy  of  10,000Z.  South  Sea  Annuities,  and  found 
their  claim  thus: — That  Mrs.  Scott  having  married  under 
twenty-oneyearsof  age,  the  material*  part  of  the  contingency  [  *  140  ] 
in  Mr.  Kee's  will  respecting  the  legacy  has  taken  effect,  and, 
therefore,  that  she  is  entitled  to  the  Stock,  with  the  accumulation 
of  interest.  Against  this  the  assignees  contend  that  she  is  not  so 
entitled,  because  she  has  married  without  the  consent  of  her 
mother.  The  bill  states  a  kind  of  consent  to  have  been  obtained, 
but  this  is  totally  contradicted  by  the  mother's  answer,  and  there  is 
not  a  syllable  of  proof  of  such  consent,  so  that  the  fact  must  be 
taken  to  be  that  she  has  married  under* twenty-one,  and  without 
the  consent  of  her  mother. 

The  case  has  been  argued  on  behalf  of  the  plaintiflPs  in  two  ways: — 
First,  that  Mrs,  Scott's  title  has  accrued  within  the  contingencies 
under  the  will.  Secondly  and  principally,  that  the  condition  in  the 
will,  as  far  as  it  requires  marriage  with  consent  of  the  mother,  is  a 
condition  in  terroreni  only,  and,  as  such,  null  and  inoperative. 

With  respect  to  the  first  point  it  is  not  much  relied  upon:  the  true 
answer  to  it  will  be  to  state  the  contingencies.  The  first  contingency 
is,  that  upon  her  attaining  her  age  of  twenty-one,  a  moiety  of  the 
Stock  shall  be  transferred  to  her,  in  case  she  should  be  then  un- 
married; the  event  is,  that  at  twenty-one  she  was,  and  still  is, 
married  to  Mr.  Scott:  this  contingency,  therefore,  has  not  happened. 
The  next  contingency  is  her  attaining  twenty-five  and  being  then 
unmarried,  when  the  remaining  moiety  is  to  be  transferred;  but  to 
this  there  is  a  double  answer, — she  has  not  yet  attained  twenty-five, 
and  she  is  married.  The  third  contingency  is,  her  marrying  under 
twenty-one  with  the  consent  of  her  mother;  but  this  contingency 
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neither  has  happened  nor  ever  can  happen;  for  she  married  under 
twenty-one  without  consent,  and  has  continued  married  till  after  her 
age  of  twenty-one.  These  are  the  only  contingencies  in  the  will, 
and  are  so  framed  that  no  one  of  them  is  complied  with.  It  has, 
however,  been  attempted  to  -  raise  an  argument  in  favour  of  Mrs. 
Scott,  from  the  devise  over  to  Mrs.  Tyler,  which  gives  the  10,000Z. 
to  her  only  in  the  event  of  Mrs.  Scott's  dying  before 
[  *  141  ]  twenty-five  unmarried.  *  But  this  is  inconclusive,  because 
the  real  question  is  as  to  Mrs.  Scott's  right,  not  Mrs. 
Tyler's;  because  it  vests  Mrs.  Tyler's  right  on  the  devise  over, 
which  really  depends  on  the  residuary  clause,  because  the  title  on 
which  each  rests  depends  on  the  contingencies,  and  because  the  im- 
plication that  Mrs.  Scott  is  entitled  to  whatever  Mrs.  Tyler  is  not, 
is  too  violent. 

I  therefore  proceed  to  the  second  and  great  point  in  the  cause. 
The  position  maintained  by  the  plaintifPs  is,  that  it  is  the  rule  of 
the  Court,  in  cases  of  legacies  of  personal  property,  to  consider 
conditions  in  restraint  of  marriage  as  merely  in  teiTorem,  unless 
where,  upon  the  breach  of  the  condition,  the  legacy  is  expressly 
devised  over  to  a  third  person.  That  such  a  rule  should  ever  have 
existed  appears  wonderful;  and  if  the  authorities  were  out  of  the 
case,  the  rule  could  not  be  siapported. 

There  is  no  policy  in  our  law  which  objects  to  reasonable  re- 
straints on  marriage,  although  it  will  not  admit  of  an  absolute 
prohibition.  On  the  contrary,  it  prohibits  marriage  under  twenty- 
one,  without  consent  of  parents  or  guardians.  A  legacy,  therefore, 
upon  those  terms,  instead  of  being  against  law,  coincides  with  and 
enforces  it;  the  legality  of  such  a  legacy  has  been  recognised  in 
several  instances,  notwithstanding  the  condition  has  met  with  much 
opposition.  It  was  once  contended,  that,  in  a  devise  of  land,  on 
condition  of  marrying  with  consent,  the  condition  was  null;  but 
that  point  was  settled  in  favour  of  the  condition,  in  Fry  v.  Porter, 
1  Ch.  Ca.  138;  1  Mod.  300;  and  in  Bertie  v.  Lord  Falkland,  3  Ch. 
Ca.  129.  So  in  the  case  of  a  portion  to  be  raised  out  of  land,  in 
Hervey  v.  Aston,  which  also  settled  that  the  condition  is  effectual 
on  a  legacy  having  reference  to  a  portion  to  be  raised  out  of  land; 
all  agree  that  it  is  so  of  a  legacy  in  money  with  a  devise  over.  In 
Mansell  v.  Mansell,  the  condition  was  held  effectual,  on  a  power  of 
jointuring  with  land,  by  the  unanimous  opinion  of  the  Lords  Com- 
missioners. A  question  arose  before  Lord  Hardwicke,  whether 
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the  condition  was  effectual  with  respect  to  money  to  be  laid 

out  in  land.     This  was  in  1743,  in  the  case  of  *  Ready  v.  [  *  142  ] 

Colson,  a  note  of  which   is  among  Mr.  Joddrell's  MSS., 

but  the  point  went  off,  the  determination  of  it  being  unnecessary. 

Is  there  any  latent  intent  of  the  testator  which  the  rule  seeks  to 
establish?  The  rule  seems  to  imply  this:  construing  it  to  be  in 
terrorem  seems  as  if  the  intention  was  to  deter  the  legatee;  but 
what  terror  can  arise  from  a  condition  known  to  be  a  nullity  ?  It 
is  impossible  that  the  testator  can  mean  to  impose  avoid  condition. 
Is  there,  then,  any  rule  of  equity  which  interferes  ?  There  can  be 
only  one  to  have  recourse  to;  and  that  is,  that  this  Court  will  re- 
lieve against  penalties.  It  will  so;  but  then  it  is  part  of  the  rule 
to  exact  compensation;  and  where  that  cannot  be  given,  the  rule 
does  not  apply;  but  in  these  cases  there  can  be  no  measure  of  com- 
pensation but  the  penalty,  so  that  the  rule  is  completely  inappli- 
cable. Where,  then,  is  the  foundation  of  the  rule  of  considering 
restraints  on  marriage  as  only  in  terrorem  to  be  traced?  The 
answer  given  is,  that  the  Roman  law  (i)  rejected  such  conditions 
as  invalid;  that  our  Ecclesiastical  Courts  followed  the  rule  of  the 
Roman  law,  and  that  when  the  Courts  of  equity  assumed  a  concur- 
rent jurisdiction  over  legacies,  they  held  themselves  bound  to 
adopt  the  same  rules. 

With  respect  to  the  Roman  law,  it  certainly  was  unfavorable  to 
conditions  in  restraint  of  marriage,  many  of  its  constitutions  tend 
to  promote   matrimony,  and  discourage   celibacy;   the  most  cele- 
brated provisions  are  those  contained  in  the  law  commonly  called 
the  Lex  Julia,  but  which  is  properly  the  Lex  Papia  Poppcea,  the 
Lex  Julia  being  a  much  earlier  law.     Among  the  provisions  in  the 
Lex  Papia  Poppcea,    for  encouraging    matrimony,    is   one  aimed 
against    legacies    on   condition    of   celibacy.     It    is   in   the    29th 
chapter  of  the  Remnants  of  the  Law,  as  collected  by  Heineccius(A;) 
the  words  are,  "  SI  quis  celibatus  aut  viduitatis  conditionem  hcered 
legatariove    injunxerit:    hceres    legatariusve   ea    conditione    liheri 
sunto,  neque  eo  minus  delatam  hcereditatem  legatumve,  ex  hdc  lege, 
consequuntur ;^^  the  terms  of    the   law,    therefore,    only 
nullify  conditions  *  wholly   forbidding  marriage,  but  do  [  *  143  ] 
not   make    invalid     all    restraints   upon  it.     The   frauds 

(/)   "  Common  law  "  in  the  report  is  evidently  a  mistake. 
[k)  Heineccius  in  legem  Papiam  Poppa;am  :  4to,  1726,  p.  94.     And  see  an 
ample  commentary  on  this  chapter  of  the  law  in  the  same  book,  p.  298. 
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upon  the  law,  indeed,  induced  a  large  interpretation,  extending  to 
conditions,  on  account  of  their  tendency  to  celibacy;  as  when  a 
legacy  was  given  on  condition  of  marrying  a  particular  person, 
who  was  so  inferior  as  to  make  the  marriage  disreputable,  it  was 
deemed  equivalent  to  a  condition  of  celibacy,  and  brought  within 
the  construction  of  the  law.  So,  if  a  legacy  was  given  with  a  con- 
dition of  marriage  ex  arbitrio  alterius,  it  was  null,  under  the  idea 
that  it  was  an  evasion  of  the  law,  by  naming  a  person  who  would 
not  consent  to  any  marriage.  But  it  is  impossible  to  argue  from 
these  provisions  to  our  law,  which  will  endure  conditions  not  to 
marry  without  consent,  where  they  do  not  amount  to  making  mar- 
riage impracticable.  In  arguing  upon  the  law  of  England,  it 
cannot  apply  in  argument  that  the  law  of  Rome  was  otherwise. 
The  Court  cannot  adopt  the  Lex  Julia,  or  the  Lex  Papia  Poppcea, 
where  our  law  is  contrarient.  Besides,  it  is  far  from  clear  that  the 
Roman  law  did  reject  conditions  in  restraint  of  marriage  to  the  ex- 
tent supposed.  In  the  case  taken  from  that  law  the  restraint  is 
perpetual,  and  is  given  to  a  stranger, — not,  as  in  the  present  case, 
restrained  to  a  limited  time,  and  the  consent  required  that  of  the 
parent,  a  restraint  imposed  by  the  law  itself.  There  is  no  authority 
to  show  that  such  a  restraint  would  have  been  rejected  by  the 
Roman  law.  With  respect  to  the  Ecclesiastical  Courts,  it  is  pro- 
bably a  mistake  that  they  carried  the  rule  to  the  extent  in  which 
the  Court  of  Chancery  is  understood  to  have  received  it.  What 
authority  is  there  to  show  that  there  was  any  such  rule?  Since 
the  courts  of  equity  have  assumed  a  concurrant  jurisdiction  over 
legacies,  the  Ecclesiastical  Courts  have  little  cognisance  of  them; 
and  when  they  are  called  upon,  instead  of  giving  the  rule  to  the 
Court  of  Chancery,  they  regulate  their  proceedings  by  our  equity 
reports.  Swinburne  and  Godolphin  are  almost  the  only  books 
which  have  been  produced  by  the  ecclesiastical  lawyers;  but  Swin- 

biu-ne  is  wholly  occupied  by  the  Roman  law  upon  his  sub- 
[*144]  ject;   and  Godolphin,  where*  he    does  not  follow  him, 

takes  his  materials  from  the  reports  of  decisions  in  the 
temporal  Courts.  The  only  reference  by  name  to  a  legacy  cause,  de- 
cided in  the  spiritual  Court,  is  in  Moore's  Rep.  857,  where  Judge 
Winch  cites  Pigofs  case,  in  which  the  legacy  "^as  held  good, 
notwithstanding  the  breach  of  a  condition  not  to  marry  without 
consent.  From  this  case  alone  the  Courts  of  equity  are  said  to  have 
borrowed  this  rule  from  the  Ecclesiastical  Court,  and  are  said  to 
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have  adopted  it,  not  from  conviction  of  its  rectitude,  but  merely  for 
the  sake  of  conformity  between  the  concurrent  jurisdiction,  which 
in  general  is  certainly  highly  laudable,  but  has  its  proper  bounds. 
But  in  the  present  case  there  is  a  seeming  inconsistency,  as  we  are 
immediately  told  that  the  Courts  of  equity  reject  a  very  material 
part  of  the  rule  adopted  by  the  Ecclesiastical  Court.  With  them  a 
devise  over  will  be  no  guard  to  the  condition;  but  it  is  confessed, 
that,  in  the  Courts  of  equity,  it  will  render  the  condition  inviolable, 
—a  deviation  which  greatly  detracts  from  the  conformity  of  the 
jurisdictions. 

The  doctrine  appears,  from  this  view  of  it,  to  rest  on  erroneous 
opinions  with  respect  to  the  Roman  law,  and  the  practice  of  the  Ec- 
clesiastical Court;  but  it  has  become  so  intrenched  by  authorities, 
and  supported  by  great  names,  especially  those  oiHale,  Nottingham, 
and  Hardwicke,  that  it  cannot  be  wholly  denied  to  be  the  law  of  the 
Court;  it  can  only  now  be  pressed,  that  the  Court  will  not  carry  it  an 
iota  beyond  its  limits,  and  resist  its  application  to  such  a  case  as  the 
present.      For  this  purpose,  I  shall  contend, — 

1st.  That  the  doctrine  is  inapplicable  where  the  condition  of  mar- 
riage is  precedent; 

2ndly.  That  the  residuary  devise  in  the  present  case  is  a  sufficient 
devise  over; 

3rdly.  That  the  doctrine  ought  to  be  confined  to  immediate  and 
direct  legacies,  and  not  to  include  a  trust  engrafted  upon  them ;  under 
which  latter  denomination  the  legacy  in  question  must  be  admitted 
to  be. 

*Tf  I  succeed  in  either  of  these  points,  it  will  negative  [  *  145] 
the  claim  of  the  plaintiffs  to  this  legacy  of  10,000Z. 

1st.  As  to  the  first  of  the  three  points.  I  acknowledge  that  the 
authorities  in  support  of  the  in  terroreni  doctrine  are,  to  a  certain 
extent,  so  strong  and  so  uniform  that  they  extort  submission;  but, 
in  so  saying,  I  look  to  the  distinction  between  precedent  and  subse- 
quent conditions.  Where  the  condition  is  subsequent  the  author- 
ities are  peremptory.  I  entertained  a  doubt  whether  it  was  not  the 
same  as  to  conditions  precedent,  being  aware  that  Lord  Hardwicke 
had  refused  to  draw  the  distinction  between  them  where  restraint  of 
marriage  was  concerned;  but  upon  serious  investigation,  I  found 
ample  room  for  exempting  conditions  precedent,  both  upon  the  prin- 
ciple on  which  equity  affords  relief,  and  upon  the  authorities;  and 
with  respect  to  the  principle  on  which  the  Court  relieves,  it  does  not 
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extend  to  conditions  precedent.  The  only  principle  to  which  it  can 
be  referred,  is  that  by  which  the  Court  relieves  against  penalties  and 
forfeitures.  The  rule  with  respect  to  marriage  conditions,  when 
adopted  by  the  Courts  of  equity,  therefore,  became  arranged  under 
that  head,  and  not  being  permitted  to  have  any  further  effect  than 
to  alarm  the  parties,  they  obtained  the  names  of  conditions  in  ter- 
rorem.  Unfortunately  that  principal  required  compensation  to  be 
made,  which  will  not  hold  as  to  these  conditions;  but  this  only  shows 
that  the  principle  has  been  misapplied,  not  that  the  relief  has  not 
been  administered  under  colour  of  that  principle.  If  this  be  allowed 
to  be  the  principle,  let  us  examine  whether,  on  that  account,  condi- 
tions precedent  are  not  entitled  to  be  exempted  from  the  interfer- 
ence. The  old  distinction  between  conditions  precedent  and  condi- 
tions subsequent,  to  which  Lord  Coke  calls  the  attention  as  of  the 
first  importance,  is  this;  that  where  an  estate  is  given  on  a  condi- 
tion subsequent,  the  estate  vests  till  the  condition  or  contingency 
takes  place,  and  then  it  operates  by  devesting  or  destroying  the  es- 
tate. It  is  resorted  to  in  order  to  enforce  the  object  of  the  donor  by  the 

the  terror  of  a  penalty,  and  as  it  operates  by  the  destruction 
[  *  146  ]  of  estates  *it  is  considered  as  odius,  and  stricti  juris.     In  a 

MS.  common-place  book  of  Judge  Dodderidge's  it  is  said, 
"Conditions  that  go  in  defeazance  shall  be  taken  strictly,  for  they  are 
odious."  To  the  same  effect  is  Co.  Litt.  218  a.;  Fraunces's  case,  8 
Co.  90;  title  "Condition,"  in  Fulbeck's  Par.  and  Shep.  Touch.  One 
effect  of  this  disfavour  is,  that  if  the  condition  is,  or  by  the  act  of 
God  becomes  impossible,  the  estate  is  absolute,  as  if  there  had  been 
no  condition :  Co.  Litt.  206  a.  So,  where  the  condition  subsequent 
is  unlawful:  Fulbeck's  Par.  part  2,  66  b,  citing  Perkins,  sect.  139, 
and  4  Hen.  7,  4,  and  2  Hen.  4,  9.  Another  effect  of  the  odium  un- 
der which  they  lie,  is  that  they  are  construed  strictly:  Fraunces's  case, 
8  Co.  90  b,  and  1  Leon.  305.  Thus,  it  appears,  that  in  respect  to 
the  penal  nature  of  these  conditions,  the  phrase  of  in  terrorem  is 
peculiarly  applicable  to  them. 

The  condition  precedent  is  of  quite  an  opposite  nature;  there  the 
estate  cannot  commence  until  the  condition  is  performed,  or  the  con- 
tingency has  happened.  It  has,  therofore,  been  observed  upon  it 
that  '■^ Adimpleri  debet,  x>rius  quam  sequatur  effectus.^^  A  passage  in 
Plowden  conveys  an  idea  of  the  dependent  nature  of  the  estate  on 
such  a  condition.  Judge  Broivn  says,  Plowd.  272,  "If  I  grant  to 
you,  that  if  you  will  do  such  a  thing,  you  shall  have  a  lease  in  such 
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particular  land  of  mine;  there  the  condition  precedes  the  lease,  as 
the  needle  precedes  the  thread,  and  as  the  needle  draws  the  thread 
after  it,  does  the  condition  the  lease."  The  condition,  therefore, 
is  beneficial,  not  penal,  and  is  favoured  and  benignantly  interpreted 
according  to  the  intention  of  the  words,  Co.  Litt.  218  a,  219  b.  The 
phrase  of  in  terrorem  is  therefore  from  its  nature  inapplicable  to 
them;  actual  performance  is  essential  to  them,  notwithstanding  their 
favourable  interpretation:  therefore,  though  the  condition  be  impos- 
sible or  illegal,  no  estate  can  arise,  and  it  is  the  same  as  if  none  had 
been  given:  Co.  Litt.  206  a.  and  b.,  217  b.  218  a.;  Ful.  Par,  part  2, 
67  a,  The  result  is,  that  though  penal  conditions  to  de- 
stroy estates  may  be  ^dispensed  with,  beneficial  conditions  [  *147  ] 
to  raise  estates  must  always  be  complied  with. 

If  this  doctrine  is  important  at  law,  it  essentially  afPects  the 
jurisdiction  of  equity.  From  the  penal  nature  of  conditions  sub- 
sequent, they  in  general  fall  within  that  lenient  principle  by  which 
Courts  of  equity  relieve  against  penalties;  but  there  is  no  connexion 
between  this  and  a  condition  precedent,  which  operates  by  giving 
an  estate  and  conferring  a  benefit.  Upon  siach  a  condition  equity 
cannot  interpose;  equity  cannot  raise  an  estate  which  the  donor  has 
not  given.  If  such  power  was  to  be  assumed  over  one  subject,  it 
might  soon  extend  over  others,  and  overleap  all  boundaries.  If  the 
principle  on  which  this  argument  proceeds  be  just,  is  there  a  reason 
to  be  alleged  why  marriage  conditions  precedent  when  conformable 
to  law,  should  not  be  strictly  complied  with  ?  Nor  is  the  distinc- 
tion of  penalty  or  no  penalty  new  in  this  Court:  there  are  cases 
where  the  form  alone  will  make  the  difference,  as  in  the  case,  where 
four  or  four  and  a  half  per  cent,  interest  is  reserved  in  a  mortgage, 
with  a  condition  of  increasing  the  interest,  in  default  of  punctual 
payment,  to  five  per  cent. :  the  Court  will  relieve,  because  it  is  in 
substance  and  in  form  a  penalty;  but  if  the  reservation  be  five  per 
cent.,  with  condition  of  reducing  the  interest  to  four,  on  punctual 
payment,  equity  cannot  interpose,  because,  though  they  are  sub- 
stantially the  same,  there  is  not  in  this  case  the  form  of  a  penalty 
This  is  a  stronger  case  than  that  between  estate  and  conditions;  be- 
cause, with  respect  to  the  payment  of  interest,  the  difference  is  only 
formal;  but  the  difference  between  conditions  precedent  and  sub- 
sequent is  substantial. 

If  I  have  established  the  doctrine  with  respect  to  the  difference 
between  conditions  precedent   and  subsequent,  I  may  proceed  to 
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argue,  that  the  circumstances  of  the  present  case  furnish  less  reason 
for  considering  it  as  a  penalty  than  cases  upon  marriage  conditions 
in  general.  This  is  not  the  case  of  a  child  left  with  a  portion 
wholly  dependent  on  a  marriage  conditioned  to  be  with 
[*148J  consent;  *  it  is  the  case  of  an  additional  portion;  besides 
the  present  portion,  she  has  four  freehold  houses,  with  the 
intermediate  rents,  together  with  the  money  due  on  the  New  Eiver 
bonds,  with  the  accruing  interest  upon  them,  the  principal  sum  of 
which  is  lOOOZ. ;  she  has  also  a  contingent  interest  on  the  death  of 
the  grandson.  The  present  is  therefore  a  conditional  addition  to  a 
provision  unclogged  by  conditions;  and  there  is  not  so  much  to  af- 
fect the  feelings  of  the  Court,  and  impress  the  idea  of  penalty,  as  a 
person,  looking  only  to  this  provision,  might  suppose. 

I  come  now  to  the  authorities  on  the  distinction  between  condi- 
tions precedent  and  subsequent.  However  nice  the  discrimination 
for  which  I  have  argued  may  be,  I  cannot  expect  it  will  be  recog- 
nised, if  the  current  of  authorities  should  be  against  me.  I  shall 
endeavour  to  evince,  that,  however  authorities  on  conditions  sub- 
sequent are  against  me,  there  is  an  ample  stock,  with  respect  to 
conditions  precedent,  of  respectable  authorities,  that  these  pro- 
visions need  not  be  disappointed. 

The  gentlemen  on  the  other  side  have  rested  their  argument  on 
the  authorities;  they  have  declined  arguing  it  on  principle,  and 
have  referred  the  Court  to  cases  of  great  weight,  principally  those 
in  the  time  of  Lord  Hardwicke.  The  chief  authorities  they  have 
relied  upon  are  these;  —  Daley  y.  Desbouverie,  2  Atk.  261.  The 
declaration  of  Lord  Hardwicke  certainly  blends  conditions  prece- 
dent and  subsequent:  but  he  only  says,  that  the  Court  puts  the 
most  favourable  construction  on  both,  to  prevent  forfeiture:  and  the 
judgment  was  given  on  evidence  of  a  kind  of  consent  to  the  mar- 
riage; on  which  account  his  Lordship  cites  Farmer  v.  Compton,  1 
Ch.  Rep.  1 ;  Wiseman  v.  Forster,  2  Ch.  Rep.  23,  both  of  which  are 
cases  turning  on  consent:  Undericood  v.  Morris,  2  Atk.  185:  the 
report  of  this  case  has  not  a  word  on  the  distinction  of  the  two 
conditions.  I  agree  however,  that  the  condition  should  be  taken 
as  precedent:  Pulling  v.  Reddy,  1  Wils.  21.  It  is  not  clear  that  the 
condition  in  this  case'  was  not  subsequent:  Reynish  v. 
[*  149  ]  i/ar^m,  3  Atk.  330;  1  *  Wils.  130.  This  is  an  unam- 
biguous decision,  that  a  condition  precedent  is  equally  in 
terrorem  with  a  subsequent  one;  and  that  the  real  estates  being 
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charged  with  the  legacy  will  not  exempt  it  from  the  rule:  Wheeler  v. 
Bingham,  3  Atk.  364;  1  Wils.  135;  and  in  Mr.  Joddrel's  MS.  Reports. 
In  this  Lord  Hardwicke  repeats  his  opinion  against  distinguishing 
conditions  precedent;  but  the  case  was  on  a  condition  subsequent, 
and  Lord  Hardwicke  treats  it  as  such.  The  earliest  of  these  cases 
is  not  further  back  than  Lord  Hardivicke' s  accession  to  the  Great 
Seal.  The  cases  are  only  five  in  number,  and  only  two  of  them  can 
be  considered  as  decisions  against  the  effect  of  conditions  precedent, 
viz.,  Underwood  v.  Morris  and  Reynish  v.  Martin.  Only  one  of 
them  is  pointed  in  distinct  terms  against  precedent  conditions;  and 
Lord  Hardwicke  in  the  other  does  not  name  the  authorities  on 
which  he  relied;  so  that  at  last  they  seem  to  compress  themselves 
into  one  fully  pointed  decision,  and  the  opinion  of  one  single  judge 
of  equity. 

I  do  not  mean  to  question  that  Lord  Hard'wicke's  opinion  on  the 
subject  was  gradually  and  deliberately  formed.  Whether  he  had 
made  up  his  mind  against  exempting  conditions  precedent  from  the 
rule,  at  the  time  when  he  determined  Hervey  v.  Aston,  does  not  clearly 
appear;  but  he  certainly  was  afterwards  satisfied  upon  the  point, 
which  gives  great  weight  to  his  opinion. 

Sir  Joseph  Jekyll  was  also  clearly  of  the  same  opinion,  as  appears 
by  his  judgment  in  Hervey  v.  Aston,  as  reported  by  Mr.  Forrester, 
Ca.  t.  Talb.  212.  And  some  appearance  of  authority  may  be  gath- 
ered for  the  same  position  from  the  cases  before  the  Revolution: 
but,  according  to  my  idea  those  cases  were  decided  upon  as  condi- 
tions subsequent. 

The  first  case  in  favour  of  conditions  precedent  is  that  of  Pop- 
ham  V.  Bamfield,  1  Vern.  88,  where  (Lord  Nottingham  says,  "Prece- 
dent conditions  must  be  literally  performed,  and  this  Court  will 
never  vest  an  estate  where,  by  reason  of  a  condition  precedent,  it 
will  not  vest  in  law." 

In  Bertie  v.  Lord  Falkland,  3  Ch.  Ca.  129;  Freem.  Ch. 
Rep.  220,  and  2  Vern.  333,  all  the  Court  (Lord  Somers,  *as-  [  *  150] 
sisted  by  the  Chief  Justices  Holt  and  Treby)  held,  1st,  that 
the  condition  being  precedent,  the  estate  never  vested;  2ndly, 
that  the  case  was  beyond  the  relief  of  equity.  The  words  of  the 
two  Lord  Chief  Justices,  that  tl\e  condition  of  marriage  was  prece- 
dent, are  very  strong.  Lord  Chief  Justice  Trebifs  words,  accord- 
ing to  Vernon,  were  these: — *'The  condition,  which  is  precedent, 
not  having  been  performed,  it  is  plain  that  the  estate,  by  the  letter 
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of  the  will,  is  gone  over  to  Lord  Falkland."  He  afterwards  said, 
"They  run  upon  a  plain  mistake  in  saying  that  they  come  to  be  re- 
lieved against  a  forfeiture."  In  another  part  he  says,  "It  is  not  a 
case  in  compensation;  it  is  not  capable  of  an  equivalent  to  answer 
the  will  of  the  testator."  Lord  Holfs  words,  according  to  Ch.  Ca. 
130,  were  these: — "The  estate  was  given  on  a  condition  precedent; 
and  such  is  the  nature  of  a  condition  precedent  in  point  of  law, 
that  no  action  interposing  can  be  a  ground  to  relieve  upon,  if  it  be 
not  performed;  so  that,  being  a  condition  precedent,  though  the 
Lord  Guildford  had  died  within  the  three  years,  and  the  condition 
had  become  impossible  by  the  act  of  God,  it  could  not  have  helped 
the  lady.  It  will  not  be  easy  in  a  Court  of  equity  to  shew  any  pre- 
cedent of  relief  in  case  of  conditions  precedent,  as  often  happens  in 
cases  of  conditions  subsequent."  Lord  Somers  also  laid  great  stress 
on  the  condition  being  precedent.  The  case  is  of  great  strength — 
1st,  It  is  a  decision  against  a  devisee,  who  was  also  heir-at-law; 
2nd,  The  condition  was  a  hard  one;  3rd,  The  lady  had  shewn  a  will- 
ingness to  do  all  the  delicacy  of  her  sex  would  permit  towards  the 
performing  of  it;  4th,  It  was  a  legacy  of  personal  estate  as  well  as 
a  devise  of  land,  and  no  attempt  at  a  distinction  was  taken  between 
them;  5th,  The  great  ground  of  determination  was,  its  being  a  con- 
dition precedent,  not  the  devise  over;  for  it  appears  by  Freeman's 
Reports,  that  the  Lord  Chancellor  did  not  hold  a  devise  over  essen- 
tial on  a  condition  precedent.  Another  authority  with  me  is  Creagh 
V.  Wilson,  2  Vern.  572,  where  Lord  Coivper  founded  himself  on  the 

greater  legacies  being  substantially  on  a  condition  prece- 
[  *  151  ]   dent.     The  case  is,  therefore,  a  direct  authority,  *that  if 

the  condition  of  marriage  be  precedent,  it  wants  not  a 
devise  over  to  make  it  effectual.  The  next  is  King  v.  Withers,  Prec. 
Ch.  348;  Gilb.  Ch.  Rep.  26.  The  case  shews  Lord  Harcourfs  opin- 
ion, that  where  the  condition  was  precedent,  and  had  not  happened, 
he  did  not  think  the  want  of  a  devise  over  material;  and  although 
the  devise  was  of  a  portion  out  of  land,  no  distinction  was  made  in 
that  respect.  In  Gillet  v.  Wray,  1  P.  Wms.  284,  Lord  Chancellor 
Cowper  held  the  condition  not  to  be  in  terrorem — Ist,  Because  the 
provision  was  alternative.  2ndly,  Because  the  condition  was  prece- 
dent. In  Clark  v.  Lucy,  3  Geo.  1,  Lord  Coivper,  is  said  (5Vin.  87, 
in  the  side  note)  to  have  expressed  himself  thus: — "When  the  party 
cannot  be  compensated  in  damages,  it  is  against  conscience  to  re- 
lieve; and  in  Fry  and  Porter's  case,  the  condition  could  not  becom- 
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pensated  in  damages,  being  a  marriage  without  consent.  Precedent 
conditions  must  be  literally  performed,  and  a  Court  of  equity  will 
never  vest  an  estate  when,  by  means  of  a  condition  precedent,  it 
will  not  vest  at  law.  But  as  conditions  subsequent  are  to  divest  an 
estate,  there  it  is  otherwise,  where  there  can  be  a  compensation 
made  in  damages  above;  but  in  any  other  case,  even  in  a  case  of 
condition  subsequent,  it  is  not  so."  Holmes  v.  Lysaght,  2  Bro.  P. 
C.  103,  Toml.  ed.,  arose  on  the  additional  legacy  given  on  a  condi- 
tion of  marriage  with  consent;  it  is  a  direct  authority  for  support- 
ing a  condition  of  marriage  precedent,  without  a  devise  over,  and 
in  the  case  of  personalty,  for  the  legacy  was  primarily  chargeable 
on  the  personal  estate.  The  next  authority  is  the  great  case  of 
Hervey  v.  Aston,  decided  in  1737  or  1738,  and  first  heard  by  Sir 
Joseph  Jekyll,  whose  judgment  is  reported  by  Mr.  Forrester  (Ca.  t. 
Talb.  212).  He  decided  that  the  condition,  which  was  precedent, 
was  only  in  terrorem  both  as  to  the  portion  out  of  land  and  the 
money  legacy.  The  case  was  brought  by  appeal  before  Lord  Hard- 
wicke,  who  called  in  the  assistance  of  the  Lord  Chief  Justices  Lee 
and  Willes  and  Mr.  Justice  Comyns.  There  is  a  full  report  of  the 
argument  in  1  Atk.  361.  Lord  Chief  Baron  Comyns' 
argument  is  reported  by  himself;  *Mr.  Joddrell's  MS.  [*152] 
contains  the  completest  account  of  Lord  Hardicicke' s  argu- 
ment; and  far  the  best  account  of  the  Chief  Justice's  is  a  MS.  re- 
port which  I  have  been  favoured  with  by  Mr.  Serjeant  Hill.  Sir 
Joseph  JekylVs  argument  is  against  the  effect  of  conditions  prece- 
dent, nor  will  Lord  Hardwicke' s  reversal  make  for  me,  as  he  decided 
on  the  distinction  between  land  and  money,  and  held  the  money 
legacy  to  be  governed  by  a  reference  to  the  portion.  But  all  his 
Lordship's  assessors  were  of  opinion  with  me.  Lord  Chief  Baron 
Comyns  thought  the  condition  effectual  as  to  the  money  legacy,  and 
relied  on  the  case  of  Creagh  v.  Wilson ;  and  his  short  note  of  the 
case  in  the  margin  makes  the  point  determined  a  general  one  as  to 
money  legacies  as  well  as  portions  out  of  land.  The  Chief  Justices 
concurred  in  thinking  the  precedent  condition  effectual  with  respect 
to  the  money  legacy,  independently  of  its  being  mixed  with  the  por- 
tion out  of  land.  In  Mansell  v.  Mansell,  the  Lords  Commissioners 
held  a  precedent  condition  annexed  to  a  power  of  jointuring  to  be 
effectual,  and  laid  great  stress  on  the  general  doctrine  as  to  condi- 
tions precedent.  An  expression  of  Lord  Mansfield,  in  Ambrose  v. 
Ashby,  4  Bur.  1929;  1  AY.  Bl.  Rep.  607,  upon  Hervey  v.  Aston,  be-. 
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iag  cited,  bis  Lordship  said,  "That  was  a  condition  precedent,  and, 
therefore,  the  estate  never  vested:  and,  in  Chancery,  it  is  held,  that 
subsequent  conditions  of  forfeiture,  in  restraint  of  marriage,  are 
only  in  terrorem,  unless  there  is  a  devise  over."  This  amounts  to 
an  opinion,  that  where  the  "condition  is  precedent,  it  is  effectual 
without  a  devise  over.  Another  authority  remains,  from  what  fell 
from  Lord  Loughborough,  in  Hemmings  v.  Munkley,  1  Bro.  C.  C, 
304.  The  words  are  few  but  import  an  opinion,  that  the  condition, 
being  precedent,  was  sufficient  to  make  it  effectual.  I  do  not  rest 
much  upon  it,  because  in  fact  there  was  a  devise  over  before  the 
Court,  and  it  is  not  quite  certain  that  the  Court  meant  to  decide  in- 
dependently of  that  circumstance.  These  are  the  authorities  which 
oppose  the  doctrine  of  Lord  Hardwicke,  Sir  Joseph  Jekyll,  and  Lord 
Chief  Baron  Parker,  and  though  they  were  few,  might 
[  *  153  ]  justify  your  *  Lordship  in  overruling  this  determination. 
The  balance  is  vastly  in  favour  of  the  proposition,  that 
where  the  condition  of  marriage  is  precedent,  it  is  effectual  in  case 
of  a  money  legacy  without  a  devise  over.  Upon  the  whole,  I  can- 
not but  suspect  that  Lord  Hardivicke  fell  into  a  mistake  on  the  sub- 
ject, by  supposing  many  of  the  cases  to  have  been  on  conditions 
precedent,  which  really  turned  on  conditions  subsequent.  Those 
cases  are  many  in  number.  I  will  only  refer  to  them  in  the  order 
of  time:  Yelverton  v.  Newport,  Tothill,  226,  is  the  oldest  case  in 
Chancery  on  a  marriage  condition;  Pigofs  case,  cited  by  Which, 
Moore,  857,  as  a  sentence  of  the  Ecclesiastical  Court;  Norwood  v. 
Norwood,  1  Ch.  Rep.  121;  Vintner  \.  Pix,  1  Ch.  Rep.  121;  Totb. 
227;  Ballasis  v.  Ermine,  1  Ch.  Ca.  22;  Freem.  Ch.  Rep.  171; 
Fleming  v.  Wolgrave,  1  Ch.  Ca.  58;  Anon.,  1  Freem.  302;  Right- 
son  V.  Overton,  Freem.  Ch.  Rep.  20;  Hicks  v.  Pendervis,  Freem. 
Ch.  Rep.  41 ;  a  case  put  by  Lord  Nottingham,  in  Jervois  v.  Duke,  1 
Yen.  12;  Lord  Salisbury's  case,  2  Vent.  365;  2  Vern.  223;  Skin. 
285;  Garrett  v.  Pretty,  2  Vern.  293;  Semphill  v.  Baily,  Prec.  Ch. 
562.  In  all  these  cases,  although  at  first  sight  the  conditions  ap- 
pear to  have  been  precedent,  yet  on  a  closer  view  they  were  all  con- 
sidered as  conditions  subseqnent.  This  will  particularly  appear  by 
considering  the  case  of  Ballasis  v.  Ermine,  which  is  considered  as 
the  leading  case,  for  requiring  a  devise  over,  on  a  condition  prece- 
dent; yet,  according  to  the  authorities  as  they  stood  in  the  time  of 
Lord  Hardivicke,  and  to  the  strict  language  of  the  bequest,  the  con- 
dition is  subsequent,  there  being  an  immediate  legacy  by  the  first 
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words,  and  the  conditiou  following  afterwards.  This  construction 
was  given  to  a  legacy  of  the  same  kind  by  Sir  Joseph  Jekyll,  Pey- 
ton V.  Bury,  2  P.  Wms.  626.  It  is  true,  in  Elton  v.  Elton,  1  Ves.  4 
(reported  also  in  Mr.  Joddrell's  MS.),  Lord  Hardwicke  would  not 
allow  legacies  so  expressed  to  be  vested,  though  the  legatee  was  a 
grandchild;  but  it  is  sufficient  if  the  current  of  old  oases  consid- 
ered them  as  vested,  for  if  so,  I  believe  it  will  be  found,  that  the 
cases  on  which  Lord  Hardwicke  formed  his  opinion,  that 
the  doctrine  of  in  ^terrorem  governs  conditions  precedent  [  *  154  ] 
as  well  as  subsequent,  will  be  found  to  be  cases  of  condi- 
tion subsequent,  and  if  so,  it  will  leave  Sir  Joseph  JekylVs  opinion 
alone  in  favour  of  the  plaintiff. 

2nd,  The  second  ground  upon  which  I  argue,  that  the  present 
condition  is  effectual,  is  that  the  general  residuary  devise  over  is  a 
sufficient  devise  for  that  purpose. 

I  admit  that  the  authorities  of  Sir  Joseph  Jekyll  and  Lord  jffard- 
ivicke  are  against  me  upon  this  point.  The  former,  in  Paget  v.  Hay- 
wood, cited  1  Atk.  378,  denied  to  a  general  devise  of  the  the  residue 
the  eftect  of  a  devise  over.  In  Hervey  v.  Aston,  Lord  Hardwicke 
seems  to  have  avoided  deciding  this  point;  but,  in  Wheeler  \.  Bing- 
ham, he  appears  to  have  been  of  opinion  that  it  must  be  a  special 
bequest  on  failure  of  the  event.  There  are  also  some  earlier  au- 
thorities the  same  way,  as  Garret  v.  Pretty,  2  Vern.  293 ;  and  Senip- 
hill  V.  Baily,  Prec.  Ch.  562.  Yet  there  are  very  strong  authorities 
on  the  other  side:  the  first  of  these  is  Lady  Kilmore''s  case,  cited  by 
Lord  Nottingham,  in  Parker  v.  Parker,  Freem.  Ch.  Rep.  59,  a 
legacy  of  lOOOZ.  each  to  daughters,  if  they  married  with  consent  of 
a  person  named;  and  if  they  married  without,  they  were  to  have 
only  500^  each,  and  the  residue  was  given  to  the  son.  The  daughters 
being  thirty  years  of  age,  sued  in  Chancery  for  their  legacies,  but 
the  Court  weuld  not  decree  them  without  security  given  to  refund 
on  marrying  without  consent.  But  this,  I  confess,  is  not  a  clear 
case,  as  to  its  being  residue,  and  not  a  devise  over,  though  it  should 
seem  the  former.  The  next,  Amos  v.  Horner,  1  Eq.  Ca.  Ab.  112,  is 
a  complete  decision  upon  a  general  residuary  bequest.  A  legacy  to 
a  daughter  of  lOOZ.,  payable  on  marriage  with  consent,  or  at  twenty- 
five;  and  if  she  married  without  consent,  50^.,  and  no  more,  the 
residue  to  the  defendant,  the  daughter  marrying  without  consent, 
under  twenty-one.  Sir  John  Trevor  held  the  devise  of  the  surplus 
of  the  estate  to  be  a  devise  over  of  the  50Z.  This  case  was  refused  as 
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an  authority,  by  Sir  Joseph  Jekyll,  becavise  no  decree  was  to  be 
found  in  the  Registrar's  book;  but  Lord  Chief  Justice 
[  *  155]  Willes  in  *  Hervey  v.  Aston,  said  it  appeared  by  the  calen- 
dar that  a  decree  was  made;  and  it  appears  that  he  was  of 
opinion  that  the  residuary  bequest  was  a  sufficient  devise  over. 
Upon  this  contrariety  of  authorities,  your  Lordship  will  be  justified 
in  deciding  this  point  according  to  the  reason  of  the  thing  and  the 
real  intention  of  the  testator. 

The  nature  of  a  residuary  bequest  is  to  vest  in  the  legatee  all  the 
property  of  the  testator  not  otherwise  disposed  of;  therefore  it  is 
that  lapsed  legacies  of  personalty  fall  into  the  residuum,  which 
seems  once  not  to  have  been  allowed:  Sprigg  v.  Sprigg,  2  Vern.  394; 
at  least,  if  the  legatee  was  dead  at  the  time  of  making  the  will. 
But  the  doctrine  is  now  settled  in  favour  of  residuary  legatees  : 
Wright  v.  Hall,  Fortescue,  182.  Therefore,  in  Durour  v.  Motteux, 
1  Ves.  320,  Lord  Hardivicke  decided  in  favour  of  the  residuary 
legatee  on  a  legacy  void  by  the  Statute  of  Mortmain.  The  residuary 
bequest,  in  the  present  case,  is  in  the  fullest  and  completest  terms 
possible;  it  extends  both  to  the  real  and  personal  estate,  and  gives 
a  particular  reason  for  making  her  the  hseres  factus  and  universal 
legatory  of  his  estate,  subject  to  the  former  devises  of  his  will.  If 
the  condition  annexed  to  Mrs.  Scott's  legacy  had  been  any  other 
than  marriage  with  consent,  there  could  not  have  been  a  doubt  on  its 
failure,  of  Mrs.  Tyler's  title,  the  intent  being  sufficiently  clear;  and 
if  so,  why  should  any  stronger  evidence  of  intent  be  required  on  a 
condition  of  marrying  with  consent,  than  of  living  to  a  particular 
age,  or  any  other  contingency  ?  But  it  may  be  said,  that  a  special 
devise  over  efPectuates  a  marriage  condition,  not  by  being  an  ex- 
pression of  intention,  but  by  creating  an  interest  in  a  third  person; 
and  this  is  Lord  if ardw7icA;e's  method  of  accounting  for  it  in  Wheeler 
V.  Bingham,  3  Atk.  367;  but  the  residuary  legatee  is  equally  in- 
terested with  any  special  devisee  over.  In  both  cases,  the  interest 
of  the  third  person  is  equally  at  stake;  the  only  difference  is,  that 
the  interest  of  the  one  is  created  by  general  words,  the  other  by  a 
special  limitation. 

3rd.  The  third  point  I  made  was,  that  this  is  not  the 

[  *  156  ]  *  case  of  a  direct  legacy,  but  of  a  trust.     The  Court  will 

consider  whether,  being  such,  it  is  at  all  within  the  sphere 

of  the  ecclesiastical  jurisdiction.     If  it  is  not,  the  foundation  on 

which  the  doctrine  of  in  terrorem  stands  is  wanting,  and  it  becomes 
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the  subject  of  quite  a  difPerent  rule,  under  which  land,  portions  out 
of  land,  powers  over  land,  and  money  legacies,  having  a  reference 
to  a  devise  of  land,  are  exempted  from  the  doctrine.  There  was  a 
case  before  Lord  Hardwicke  oi  Redely  v.  Colson,  which  I  have  referred 
to  before,  which  went  off;  but  Lord  Hardwicke,  expressed  a  doubt 
in  respect  to  its  being  a  trust,  whether  it  was  not  exempted  from 
the  rule. 

Upon  the  whole,  Mr.  and  Mrs.  Scott  fail  in  making  out  their  title 
to  any  part  of  the  legacy  of  10,000Z.,  Mrs.  Scott  having  married 
under  twenty- one,  without  the  consent  of  her  mother,  which  was  made 
essential  by  Mr.  Kee's  will.  The  only  ground  for  avoiding  the  con- 
tingency is,  that  it  is  a  condition  in  restraint  of  marriage,  and  there- 
fore only  in  terrorem.  In  answer  to  this,  I  have  endeavoured  to 
show  that  the  doctrine  is  mistaken,  or  at  most,  does  not  apply  to 
conditions  precedent;  that  if  a  devise  over  is  necessary  to  defend  a 
condition  precedent,  as  well  as  a  condition  subsequent,  the  residuary 
bequest  amounts  to  such  a  devise  over. 

Lastly,  I  have  submitted,  whether  a  trust  is  not  exempted  from 
this  supposed  rule  of  the  ecclesiastical  jurisdiction;  I  have  only  to 
add,  that  the  present  case  is  favourable  to  the  validity  of  the  con- 
dition, as  it  comes  from  a  father  to  a  child;  is  exacted  only  whilst 
the  legatee  is  under  twenty- one;  as  the  power  is  vested  in  the 
parent;  that  the  power  has  not  been  abused,  and  it  is  not  a  case 
where  the  child  loses  her  whole  provision,  there  being  a  considerable 
portion  for  her,  which  is  not  affected  by  the  condition. 

Mr.  Stainsby  (as  amicus  curiae)  referred  the  Court  to  the  case  in 
Dyer,  189  b  (Butler  v.  Lady  Bray),  which  he  said  was  cited  in  Man- 
sell  V.  Mansell,  by  Sir  John  Sky  nner,  then  the  junior  counsel 
in  the  cause,  and  was  thought  so  *  important  by  the  Court  [  *  157  J 
that  the  cause  was  ordered  to  stand  over  till  the  next  day, 
in  order  that  Mr.  Henley,  the  Attorney -General,  might  answer  it. 

Mr.  Plunier,  on  the  same  side.— The  question  in  this  cause  brings 
two  points  under  discussion.  1st.  The  intention  of  the  testator, 
independent  of  the  authorities  on  the  subject.  2nd.  The  con- 
struction of  the  will  upon  the  ground  of  the  authorities. 

The  only  question  now  is  as  to  Mrs.  Scott's  claim  under  the  will. 
She  stands  in  the  light  of  a  particular  legatee  taking  this  legacy 
out  of  the  general  fund;  to  do  this,  she  must  show  the  intention  of 
the  testator  in  her  favour,  either  by  express  words  or  by  implication. 
In  the  present  case,  it  is  not  claimed  as  given  in  express  terms;  and 
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it  does   not   appear   by   implication  that  she  was  to  have  it  in  the 
event,  which  has  happened,  of  her  being  married  under  twenty-one 
without  her  mother's  consent.     The  legacy   is  given  to  an  infant 
twelve  years  of  age.     The  testator  had  a  son-in-law  and  a  grandson; 
and  he  gives  to  the  present  plaintiff  other  provisions,  without  any 
conditions,  except  attaining  twenty-one  years  of  age,  by  which  she 
is  amply  provided  for — a  real  estate  of  150Z.  a-year,  and  a  contin- 
gent interest  in  5000Z.  given  by  the  testator  to  Dryer,  the  grandson, 
on  his  dying  under  age,  which  is  a  very  ample  provision  for  a  child 
under  the  circumstances  of  the  plaintiff.     The  testator  had   not 
affixed  any  condition  or  restriction    as   to  marriage,  to  the  gift  of 
the  5000Z.    to  his  grandson  Dryer;  but,  when  he   was   giving  this 
10,000Z.  to  an  infant,  in  augmentation   of  the  fortune  already  pro- 
videed  for  her,  he  might  think  it  very  reasonable  to  give  it  her  with 
a  restriction  respecting  marriage;  it  might  be  very  detrimental   to 
the  daughter  herself  not  to  be  restrained  in  a  matter  of  so  much 
importance.     The  testator  knew  how  to  qualify  his  gift  in  the  one 
case,  and  to  leave  it  unqualitied  in  another,  where  he  thought  it  un- 
necessary.    In  respect  of  this  child,  he  makes   no  disposition  till 
she  attains  twenty-one  years  of  age;  then,  in  order  to  entitle  her- 
self to  the  legacy,  she  must  do  one  of  two  things:  she  must 
[  *  158  ]  either  *  postpone  her  marriage  till  twenty-five,  or  if  she 
marries    under   twenty-one,   she    must    do    so   with    her 
mother's  consent.     This  is  a  reasonable  restraint,  such  as  the  law 
itself  imposed  upon  her,  and  such  as  many  celebrated  writers  think 
imposed  upon  her  by  nature.     The  whole  devise  is  in  one  sentence; 
one  moiety  is  to  be  paid  to  her  at  twenty-one,  if  unmarried,  the 
other  at  twenty-five,  if  then  unmarried.     If  the  testator  had  made 
no  further  disposition,  it  would  be  clear  that  the  legacy  was  not 
given  absolutely,  for  she  is  not  to  take  it  unless  she  is  unmarried. 
But  he  then  says  (going  upon  the  ground  of  the  former  prohibi- 
tion), that,  in  case  she  should  marry  under  twenty-one,  it  must  be 
with  the  consent  of  her  mother.     The  condition  he  looked  forward 
to  was  marriage;  the  first  part  of  his  will  contains  a  prohibition  of 
marriage  till  twenty-five;  the  latter  lessens  that  restraint  to  twenty- 
one,  with  consent.     By  marrying  under  twenty- one,  without  consent, 
she  has  departed  from  the  lesser  restraint,  and  disqualified  herself 
from  the  additional  bounty  to  which  she  had  no  title  but  upon  the 
performance  of  the  condition.   The  only  way  the  case  can  be  argued 
in  her  favour  is,  that  this  restriction  was  not  a  condition,  but  a  re- 
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commendation,  because  the  legacy  is  not  given  over;  and  although 
it  is  given  over  in  case  of  her  dying  unmarried  under  twenty-five 
years  of  age,  that  it  is  not  so  in  any  other  event;  the  construction 
that  it  was  recommendatory  is  not  maintained  by  the  will;  it  might 
as  well  be  contended  that  marriage  itself  was  not  necessary,  as  that 
it  was  not  to  be  with  consent.  The  principal  intent  as  to  marriage 
was  to  postpone  it  till  twenty-five;  your  Lordship  will  not,  there- 
fore, admit  that  conjecture  into  the  construction  of  the  will.  The 
assertion,  that  it  is  not  given  over  on  marriage  without  consent,  is 
a  mere  fallacy,  founded  on  a  supposition  that  whatever  is  not  given 
away  is  given  to  the  plaintifi*,  who  is  only  a  particular  legatee;  for, 
in  truth,  whatever  is  not  given  away  goes  to  the  residuary  legatee. 
But  they  argue,  that  being  given  to  her  in  one  event  it  is  not  so  in 
any  other;  which  is  a  mistake,  as  Mrs.  Tyler  does  not 
claim  as  a  *  particular  legatee,  but  as  general  legatee ;  there-  [  *  159  ] 
fore,  if  anything  is  not  disposed  of  from  her,  it  is  given  to 
her.  It  is  by  no  means  incompatible  that  it  should  be  given  to 
Mrs.  Tyler  in  case  of  the  plaintiff  dying  unmarried,  and  also  in 
case  she  should  marry  without  consent;  but  to  give  it  to  Mrs.  Scott, 
if  she  marries  without  consent,  is  inconsistent  with  giving  it  to  her 
on  condition  of  marrying  with  consent,  and  would  destroy  a  prin- 
cipal object  of  the  testator's  intention.  Mrs.  Scott  is  therefore  not 
entitled  to  take  on  the  ground  of  the  testator's  intention. 

When  I  call  this  condition  a  restraint,  I  am  probably  wrong,  for 
I  may  as  well  call  it  a  condition  in  encouragement  of  marriage;  if 
the  condition  had  stopped  in  its  first  part,  it  would  have  been  a  re- 
straint, for  the  plaintiff  in  that  case  could  not  have  married  until 
twenty-five;  then  permitting  her  to  marry  under  that  age  is  an  en- 
couragement to  marry;  but  to  say  because  it  is  a  condition  in  en- 
couragement of  marriage,  it  shall  be  construed  as  an  absolute  gift 
immediately  upon  marriage,  is  not  arguing  justly.  The  condition 
annexed  has  nothing  in  it  to  engage  a  wish  to  set  it  aside.  The  in- 
tention of  the  testator  is  legal;  imposes  nothing  but  what  the  law 
itself  imposes;  it  ought  therefore  to  prevail;  and  if  it  does,  the 
plaintiff  does  not  make  out  the  proposition,  that  there  is,  in  the 
event  that  has  happened  an  intent,  either  expressed  or  impHed, 
that  she  shall  take  the  additional  legacy  of  10,000/.  given  in  the 

will. 

Secondly.   Suppose    the   intent   to   be   clear,  that,  in   the    events 
which  have  happened,  the  plaintiff  is  not  entitled  to  take  the  legacy, 
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the  authorities  ought  to  be  very  strong  to  induce  the  Court  to  con- 
tradict that  intent. 

All  the  authorities  upon  the  subject  are  bottomed  on  the  civil 
law. 

In  cases  not  "within  the  ecclesiastical  jurisdiction,  the  civil  law 
has  not  been  adopted  as  the  rule,  as  in  the  cases  of  settlements  of 
land,  or  of  money  to  be  raised  oat  of  land;  in  these  the 
[  *  160]  condition  has  been  held  good;  from  *whence  it  follows 
that  the  condition  in  its  own  nature  is  just  and  legal, 
otherwise  it  must  fail  universally.  Neither  is  the  rule  adopted 
in  the  case  of  pecuniary  legacies,  where  there  is  a  limitation  over, 
or  in  the  case  where  there  is  an  alternative  provision  where  it 
only  notifies  the  testator's  intention.  It  follows,  therefore,  that 
where  the  intention  is  clear  to  the  contrary,  the  rule  does  not 
apply.  Another  proposition  also  arises,  from  the  cases  ;  the 
only  ones  which  apply  are  those  of  money  legacies  upon  condi- 
tions precedent.  If  the  doctrine  laid  down  by  Lord  Chief  Baron 
Comyns  and  the  Chief  Justices  in  their  argument  in  Hervey  v. 
Aston,  is  right,  those  even  do  not  apply  if  the  intention  appear  to 
the  contrary,  although  there  is  neither  a  remainder  over,  nor  an 
alternative  provision;  this  is  expressly  laid  down  by  Chief  Baron 
Coinyns. 

In  adopting  the  rule  of  the  civil  law,  your  Lordship  will  inquire 
what  that  rule  is:  and  it  appears  that  it  is  not  a  deduction  from 
principles,  but  merely  a  part  of  the  Lex  Scripta  the  Lex  papia- 
poppcea.  This  rule  makes  the  condition  unlawful,  and  counteracts 
two  principles  adopted  by  our  law:  it  makes  the  condition  unlaw- 
ful which  by  our  law  is  legal,  and  it  gives  the  legacy;  whereas  our 
law  annuls  the  legacy  given  on  an  unlawful  condition.  Will  this 
Court  adopt  a  part  of  the  Lex  Scripta  of  Rome,  made  under  the  par- 
ticular circumstances  of  the  times,  against  the  clear  principles  of 
our  own  law?  It  was  a  part  of  this  law,  that  a  man  who  had  but  one 
child  should  take  but  half  of  a  legacy.  AVill  the  Court  adopt  a 
part  of  the  law,  and  reject  the  other  ?  Where  is  the  propriety  of 
making  a  positive  law  of  Rome,  a  rule  of  construction  of  a  will  here  ? 
How  can  it  constitute  a  rule  for  discovering  a  testator's  intention  ? 
Perhaps,  however,  after  the  determinations  which  have  passed,  it 
would  be  presumptuous  to  say  the  Court  should  not  at  all  refer  to 
it.  But  if  the  Court  feels  itself  obliged  to  consider  it  as  a  subsist- 
ing rule  as  to  those  cases  which  fall  within  it,  I  trust  your  Lord- 
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ship  will  not  extend  it  farther  than  it  has  hitherto  prevailed ; 

if  the  case  before  you  could  not,  from  its  nature,  *be  of  ec-  [  *  161  ] 

clesiastical  cognisance,  or  enter  under  that  jurisdiction,  the 

rule  does  not  apply. 

The  present  case  is  not  a  bill  for  the  payment  of  a  legacy ;  it  is 
a  bill  filed  for  carrying  into  execution  a  trust;  the  legal  fund  is 
vested  in  the  trustees;  the  Ecclesiastical  Court  cannot  compel  the 
execution  of  the  trust,  it  can  only  give  the  legacy  to  the  nominal 
trustee.  The  trust,  then,  is  the  subject  of  the  appropriate  juris- 
diction of  this  Court;  the  bill  is  to  compel  the  mother  to  dictate 
the  words  of  the  settlement,  as  to  the  moiety  of  the  legacy,  which 
the  Ecclesiastical  Court  could  not  do:  if  they  had  attempted  it,  this 
Court  would  have  restrained  them  by  injunction.  This  appears 
from  Anon.,  1  Atk.  491,  where  it  is  laid  down  by  Lord  Hardwicke, 
that  notwithstanding  the  original  jurisdiction  of  the  Ecclesiastical 
Court  in  legacies,  yet,  if  there  be  a  trust,  this  Court  will  grant  an  in- 
junction, trusts  being  only  proper  for  the  cognisance  of  this  Court  {I). 

The  Court,  therefore,  in  a  matter  of  trust,  is  not  bound  by  the 
rule  of  the  civil  law.  This  is  the  first  case  on  the  subject  of  a  trust 
fund.  In  the  case  of  land,  or  portions  charged  upon  land,  the  rule 
has  been  held  not  to  apply;  so  also  it  has  been  held  in  personal 
legacies  under  certain  circumstances.  Will  your  Lordship  then 
conform  to  the  general  rule  of  this  Court,  agreeable  to  the  law  of 
England;  or  adopt  the  rule  of  the  civil  law  made  under  partial  cir- 
cumstances, when  the  question  is  which  of  these  rules  shall  be  ap- 
plied to  a  new  set  of  cases  upon  which  there  is  hitherto  no  deter- 
mination ?  But  even  admitting  that  the  rule  of  the  civil  law  is  to 
prevail,  the  rule  of  that  law  would  in  this  case  not  be  to  avoid,  but 
to  give  effect  to  the  restraint.  The  case  here  is  that  of  a  parent.  The 
case  in  the  Roman  law  is  the  consent  of  a  stranger;  so  it  was  also  in 
the  case  of  Underivood  v.  Mollis,  and  in  Reynish  v.  Martin.  The  civil 
law  requires  the  consent  of  the  parents  in  all  marriages:  Dig.  1.  23, 
tit.  2. 1.  2, — nuptice  consistere  nan  x>ossiint  nisi  consentiant  omnes  ;  id 
est,  qui  coeunt  quormnque  in  potestate  sunt.  And  it  appears 
by  Dig.  1.  22,  tit.  2. 1.  62,  that  the  father  might  *  delegate  [  *  162  ] 
this  authority  to  the  mother;  and  if  she  unjustly  withdrew 
her  consent,  the  praetor  might  compel  her  to  give  it:  Dig.  1.  23,  tit.  2. 
1.   19.      The  restraint   imposed  here  is  therefore  only  of  the  same 

(Z)  But  see  now  the  Supreme  Court  of  Judirature  Act,  1873  (36  &  37  Vict.  c. 
66),  and  the  note  to  the  Earl  of  Oxford's  case,  post. 
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kind  with  that  which  the  civil  law  recognised.  It  is  limited  to 
twenty-one,  which  is  acknowledged  by  Swinburne,  153,  to  be  good: 
"Albeit  all  these  conditions  are  generally  disliked;  where  they  are 
part  restrained,  as  that  the  daughter  shall  not  marry  under  twenty, 
the  condition  is  not  void."  The  case  there  put  is  stronger  than  the 
present:  there  the  restraint  is  absolute. — here  only  to  restrain  with- 
out consent.  The  civil  law  would  therefore  give  effect  to,  not  con- 
trol the  present  restraint.  The  cases  do  not  militate  with  this  doc- 
trine; many  of  them  turn  upon  the  special  manner  in  which  they  are 
penned:  several  of  tb em  are  upon  conditions  subsequent.  In  Un- 
derwood V.  Morris,  and  Reynish  v.  Martin,  the  restraint  is  unlimited, 
and  given  to  strangers;  the  former  of  them  is  directly  contradicted 
by  Hemmings  v.  Munkley;  and  there  is  no  one  of -the  cases  which, 
if  all  the  facts  are  taken  into  consideration,  contradicts  the  doctrine 
now  laid  down. 

Mr.  Stratford,  on  the  same  side. — This  case  has  been  argued  on 
the  part  of  the  plaintiff,  on  the  ground  of  two  principles,  both 
drawn  from  the  civil,  and,  as  it  is  alleged,  adopted  by  our  law:— 
Ist,  That  all  conditions  in  restraint  of  marriage  are  void. 
2nd,  That  conditions  annexed  to  legacies  of  marrying  with 
consent  are,  where  the  legacies  are  not  specitically  given  over,  to  be 
held  in  terrorem  only ;  and  not  necessary  to  be  performed. 

With  respect  to  the  first  of  these  principles,  it  is  not  to  be  main- 
tained, taking  it  in  general,  universal,  and  unqualified  sense,  but 
only  when  it  is  taken  sub  modo;  and  therefore  in  the  same  book  in 
which  it  is  said,  "  that  all  conditions  against  the  liberty  of  mar- 
riage are  unlawful,"  it  is  also  added,  "  but  if  the  conditions  are  only 
such  as  whereby  a  marriage  is  not  absolutely  prohibited, 
[*  163  ]  but  only  *in  part  restrained,  as  in  respect  of  time,  place, 
or  person,  then  such  conditions  are  not  utterly  to  be  re- 
jected." Godol.  Orph.  Leg.  45,  c.  15,  s.  1.  The  reason  of  which 
seems  to  be,  because  none  of  these  conditions  impose  celibacy  upon 
the  party  altogether  and  at  all  events:  for,  though  the  marriage 
may  not  be  had  at  this  particular  time  or  place,  or  with  this  par- 
ticular person,  yet  it  may  at  some  other,  &c. 

The  question,  therefore,  in  all  these  cases   must  be,  whether  the 
restraint  imposed  be  reasonable  or  not. 

In  the  present  case,  if  the  restraint  be  unreasonable,  it  must  be 
so  either  as  applied  to  the  person  to  whom  the  power  of  restraining 
is  given,  or  to  the  length  of  time  for  which  such  power  is  given. 
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As  to  the  person,  the  power  is  given  to  the  mother  of  the  legatee; 
and  as  to  the  time  it  can  in  no  event  continue  longer  than  till  the 
legatee  attains  the  age  of  twenty-five  years. 

It  were  needless  to  state  particularly  the  power  which  the  Roman 
law  gave  to  the  parent  over  the  child  in  cases  of  marriage.  Many- 
passages  have  been  cited  from  the  civil  lawyers,  and  many  more 
might  be,  to  show  that  no  marriage  could  stand  without  the  pre- 
vious consent  of  the  parent  (where  there  was  one),  and  the  child 
was  not  emancipated.  Among  others,  it  is  said  in  the  Digest— 
In  tantum  (speaking  of  marriage),  jtissus  parentis  jjrcecedere  debet. 
But  it  is  said  that  this  authority  resided  in  the  father  only,  and  not 
in  the  mother,  and  that  it  was  part  of  the  patria  potestas.  In  an- 
swer to  this  it  is  to  be  observed,  that  the  civil  ^aw,  as  it  appears  to 
be  adopted  in  our  ecclesiastical  law  respecting  marriages,  gives  an 
equal  power  of  consenting  to  the  mother  as  to  the  father.  Thus 
it  is  expressly  decided  by  the  canons  of  1603,  that  no  children 
under  the  age  of  twenty-one  complete,  should  contract  themselves 
or  marry  without  the  consent  of  their  parents  (in  the  plural  num- 
ber), or  guardian  and  governors,  if  their  parents  be  deceased. 
These  are  the  words  of  the  Hundredth  Canon,  and  by  the  Act  of 
the  26th  of  Geo.  2,  c.  33,  it  is  expressly  enacted,  that  the 
consent  of  the  mother  shall  be  as  *  necessary  as  that  of  [  *  164  ] 
the  father  was,  if  the  father  be  dead  and  there  be  no 
guardian. 

The  length  of  time  during  which  the  restraint  may  in  this  indi- 
vidual case  last,  does  not  much  exceed  the  time  given  to  parents  by 
the  Marriage  Act  (26  of  Geo.  2,  c.  33)  (m),  "universally.  And 
though  the  testator  has  in  this  case  by  his  will  mentioned  a  time, 
viz.,  the  age  of  twenty-five,  to  the  extent  of  which  the  marriage  of 
the  legatee  might  by  possibility  have  been  restrained,  yet  he  has 
by  the  same  will  held  out  inducements  to  an  earlier  marriage,  pro- 
vided it  be  a  marriage  with  consent;  and  he  has  not  impeded  any 
marriage  whatever  after  the  age  of  twenty- five  years. 

There  is  no  case  to  be  found  in  which  it  has  been  said  what 
should  be  a  reasonable  restraint  in  regard  to  the  time  it  is  to  con- 
tinue; but  from  what  is  said  in  Aston  v.  Aston,  2  Vern.  452,  it 
should  seem,  that,  though  no  time  be  limited,  the  restraint  is  not 
reasonable — that  is,  so  as  to  avoid  the  condition. 


(m)     Repealed  by  4  Geo.  4,  c.  76,  s.  1,  which  is  repealed  in  part  bv  11  Geo. 
4  &  1  Will.  4,  c.  66,  s.  31  ;  6  &  7  Will.  4,  c.  86,  s.  1.  gtat.  Law.  Rev.  Act,  1873. 
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If  the  legacy  in  this  case  had  been  given  to  the  legatee  at  the  age 
of  twenty-five  years,  if  she  was  then  sole  and , unmarried,  it  would  at 
least  have  been  questionable  whether  by  such  a  bequest  a  certain 
character  and  description  of  person  was  not  imposed  upon  the 
legatee,  which  it  would  be  necessary  for  her  to  sustain  at  that  age, 
and  without  which  she  could  not  be  entitled;  and  yet  in  such  a  case 
marriage  would  be  as  much  impeded  as  in  the  present.  In  this 
view  of  the  case  another  ground  of  argument  arises  on  the  part  of 
the  defendant.  In  the  common  case  of  a  legacy  of  personal  es- 
tate, given  to  a  person  of  twenty-one,  it  was  expressly  said  by  the 
Court,  in  pronouncing  judgment  in  Dawson  v.  Killett,  1  Bro.  C.  C 
123, 'it  makes  such  a  description  of  the  person,  that,  if  the  person 
does  not  sustain  the  character  at  the  time,  the  legacy  will  fail.  I 
do  not  cite  this  case  as  being  in  point  to  the  present  (though 
that  was  a  case  upon  a  personal  legacy,  whether  vested  or  not), 
but  merely  for  the  passage  alluded  to  in  the  judgment  which  was 

pronounced  on  consideration. 
[  *  165  ]  *If  it  be  true,  then,  that  the  words  of  the  bequest  do  in 
this  case  describe  the  qualification  and  character  of  a  per- 
son under  which  the  legatee  is  to  take,  a  condition  arises  which,  ac- 
cording to  what  is  said  by  Lord  Cowper  in  the  case  of  Creagh  v.  Wil- 
son, 2  Vern.  572,  is  in  the  nature  of  a  condition  precedent,  and  must 
be  performed  before  the  legatee  can  be  entitled.  To  what  is  said 
by  Lord  Cowper  in  the  case  of  Creagh  v.  Wilson,  may  be  added  what 
is  said  by  the  Lords  Commissioners  WHles  and  Wilmot,  in  the  case 
of  Mansell  v.  Mansell  (n)  (24th  February  1757),  which  case  seems 
much  in  point  with  the  present  one,  as  to  the  principle  at  least  upon 
which  the  question  now  to  be  stated  was  determined.  The  case  was 
this: — 

Sir  Edward  Vaughan  Mansell  being  seised  in  fee  of  lands,  &c. ,  by 
his  will  devised  as  follows: — 

"  I  give  and  devise  all  my  estates,  lands,  tenements,  and  heredit- 
aments to  my  wife  Mary  Mansell  for  ever,  and  will  that  she  shall  be 
directed  and  governed  by  John  Vaughan,  Esq.,  and  Morgan  Davis, 
gent.,  and  their  heirs,  in  the  management  of  her  concerns,  whom  I 
appoint  and  institute  trustees  of  this  my  will,  to  act  for  her  and  my 
children's  interest  as  hereinafter  mentioned;  and  after  my  wife's  de- 
cease, I  give  and  devise  all  my  lands,  &c.,  to  my  son  Edward  Man- 
sell  for  the  term  of  his  natural  life;  and  I  will  that  he  shall  be  cap- 

(w)  Wilm.  36. 
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able,  ivith  the  consent  of  the  said  trustees,  to  settle  a  jointure  on  the 
woman  they  agree  to  in  writing  he  should  marry;  and  from  and  after, 
his  decease  to  his  first  and  other  sons,"  &c. 

There  was  also  in  the  will  the  like  limitation  to  Rawleigh  Mansell, 
the  testator's  second  son,  with  remainder  to  his  first  and  other  sons, 
&c.,  and  the  same  power  of  jointuring. 

The  testator  died  in  1720,  leaving  his  eldest  son  Edward  thirty 
years  of  age  and  married:  and  the  trustees  were  sixty  years  old  and 
upwards. 

In  the  year  1740,  the  lady  of  Sir  Edward  Yaughan  Man- 
sell,  the  devisee  for  life,  being  dead,  and  the  trustees  *also  [  *  166  ] 
being  both  dead,  Davis  being  the  survivor,  and  leaving  a 
son  and  heir-at-law,  Edward  Mansell,  then  Sir  Edward  Mansell,  and 
who  was  at  that  time  a  widower,  married  Lady  Mansell  (the  plainti  ff 
in  the  cause),  and  by  deed  settled  the  whole  estate  devised  to  him  by 
his  father's  will  upon  her  by  way  of  jointure,  without  any  consent 
obtained  of  the  heir  of  the  surviving  trustee. 

Sir  Edward  Mansell,  the  plaintiff's  husband,  died  afterwards  with- 
out issue;  and  upon  his  death  the  defendant  in  the  cause,  who  was 
the  eldest  son  of  Rawleigh  Mansell,  was  the  remainderman  in  tail  of 
the  estates  in  question,  but  the  plaintiff  entered  upon  the  estates 
under  her  jointure;  and  the  bill  was  brought  by  her  for  confirma- 
tion of  her  jointure,  and  for  delivery  of  some  deeds.  And  one  of  the 
questions  made,  and  much  agitated  in  the  cause,  was,  whether  the 
want  of  consent  of  the  heir  of  the  surviving  trustee  to  the  marriage 
and  jointure  was  matter  of  circumstance  only,  and  the  Court  should 
aid  the  execution  of  the  powers  as  being  defective  or  not. 

Lord  Commissioner  Willes  said,  "I  observed  the  counsel  on  both 
sides  have  considered  this  consent  as  a  condition.  By  the  defend- 
ant's counsel  it  has  been  argued  as  a  condition  precedent:  by  the 
plaintiff's  as  a  condition  subsequent.  I  think,  if  it  is  to  be  taken 
as  a  condition,  it  must  be  a  precedent  one;  and,  not  being  performed, 
no  estate  could  arise.  The  trustees  were  not  only  to  consent  to  the 
marrige,  but  to  the  quantum  of  the  estate;  and,  therefore,  there  are 
two  conditions  and  both  precedent." 

Lord  Commissioner  Wilmot. — "Such  an  act  as  attends  this  power, 
must  be  in  the  nature  of  a  condition  precedent.  I  have  no  idea  of  a 
condition  annexed  to  a  power  being  subsequent:  the  condition  must 
be  performed  before  the  power  can  take  effect.  All  powers  arise  out 
of  the  original  freehold;  and  the  person  who  takes  under  a  power 
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takes  from  the  original  grantor  in  the  power;  but  such  taker  must 
bring  himself  within  the  description  to  enable  him  to  take. 

[  *  167  ]  And  it  is  plain,  without  cases,  that  *  when  a  person  claims 
by  designatio  personce,  he  must  verify  the  description. 

Mr.  Mansfield  puts  this  as  the  case  of  a  vested  legacy. 

If  it  had  been  given  to  the  legatee,  without  the  intervention  of 
trustees,  he  might,  perhaps,  have  argued,  that  it  did  come  within 
the  cases  of  legacies  vested,  though  to  be  paid  in  future.  But  here, 
nothing  is  given  immediately  to  the  legatee,  but  to  the  trustees;  and 
they  are  directed  "to  pay  and  transfer,"  as  it  seems  to  me,  to  one 
of  two  persons,  at  a  certain  time,  and  on  certain  events,  viz.,  when 
the  legatee  shall  attain  the  age  of  twenty-five  years,  to  her,  if  un- 
married, or  if  married  with  consent;  but  if  not  married  with  consent, 
to  her  mother. 

With  respect  to  the  second  of  the  principles  mentioned,  viz.,  that 
conditions  annexed  to  legacies  of  marrying  with  consent,  where  the 
legacies  are  not  specifically  devised  over,  are  to  be  held  in  terrorem, 
and  not  necessary  to  be  performed,  I  consider  the  circumstance  of 
there  being,  or  not  being,  a  devise  over,  as  a  ground  of  presumption 
only  of  the  intent  of  the  testator,  and  not  a  necessary  and  invariable 
rule  of  itself.  And  this  will  appear  to  be  so,  by  considering  the  rule, 
as  far  as  it  may  be  called  one,  and  the  principles  on  which  it  has 
been  adopted.  The  rule  is  laid  down  in  the  case  of  Stratton  v. 
Grymes,  2  Vern.  357,  where  it  is  said,  that  a  devise  over  being  named, 
he  must  be  looked  upon  as  a  person  whom  the  testator  considered 
and  had  in  his  thoughts,  as  to  what  provision  he  was  to  have  by  his 
will;  but  where  there  is  no  devise  over,  the  condition  shall  be  held 
in  terrorem  only;  because,  as  it  is  said  by  Sir  Joseph  Jekyll  in  the 
case  of  Hervey  v.  Aston,  though  a  daughter  marries  without  her 
father's  consent,  yet  it  is  not  to  be  supposed  that  his  severity,  if  liv- 
ing, would  carry  him  so  far  as  to  leave  her  quite  destitute. 

As  to  the  rule  itself,  as  laid  down  in  Stratton  v.  Grymes,  Lord 
Harcourt,  in  observing  upon  it  in  the  case  of  King  v.  Withers,  Free. 
Ch.  350,  says  it  is  too  wide.  And  as  to  the  reason  given 
[  *  168]  by  Sir  Joseph  Jekyll,  if  it  be  the  true  *  one,  it  does  not  ap- 
ply to  the  present  case;  for,  in  this  case,  the  daughter  is 
not  only  not  left  destitute,  but  is  provided  for  otherwise:  and  where 
that  is  the  case,  the  rule  has  been  held  not  to  apply:  Gillet  v.  Wray, 
1  P.  Wms.  284  Upon  authority,  therefore,  as  well  as  principle,  if 
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the  legatee  be  otherwise  provided  for,  though  there  be  no  devise 
over,  the  legatee  must  fulfil  the  condition  or  forfeit  the  legacy. 

But  it  is  said,  that  there  must  not  only  be  a  devise,  but  a  specific 
devise  over,  in  order  to  disappoint  the  legatee,  and  that  a  devise  of 
a  residue  will  not  do.  It  is  possible  that  the  precise  meaning  of  the 
word  specific,  as  applied  to  a  devise  over,  is  not  sufiiciently  attended 
to;  but  it  should  seem,  that  where  the  devise  over,  though  of  a  res- 
idue only,  be  to  a  particular  person,  that,  in  such  a  case,  the  word 
specific  applies  at  least  as  much  to  the  person  to  take  as  to  the  thing 
given;  indeed,  otherwise  the  rule,  as  laid  down  and  reasoned  upon 
in  Stratton  v.  Ch^ymes,  is  hard  to  be  understood. 

In  this  case  the  residue  is  expressly  given  to  Mrs.  Tyler  nomina- 
tim,  accompanied  with  strong  words  of  regard.  It  might  have  been 
different  had  Mrs.  Tyler  been  appointed  executrix,  and  the  residue 
had  fallen  to  her  as  such.  But  here  Mrs.  Tyler  seems  to  be  the 
person  whom  the  testator  considered,  and  had  it  in  his  thoughts  to 
provide  for  specifically  next  after  his  daughter,  and  in  case  his 
daughter  should  not  comply  with  the  terms  of  marrying  with  the 
consent  of  her  mother,  if  she  thought  proper  to  marry  at  all  before 
she  was  twenty-five  years  of  age,  or  continuing  unmarried  till  that 
time. 

Mr.  Mansfield,  in  reply. — I  shall  endeavour  to  take  notice  of  the 
several  heads  of  argument  under  which  the  gentlemen  of  the  other 
side  have  arranged  the  questions  in  the  cause.  The  question  is  that 
made  on  the  will,  whether  this  gift  to  the  plaintifP  Mrs.  Scott  is,  or 
is  not,  a  simple  gift  of  the  money  in  one  of  two  events,  or  whether 
she  was,  at  all  events,  to  have  the  money  in  case  she  married.  The 
first  gift  in  the  will  is  that  to  Dryer,  of  5000Z.  payable  when 
he  should  attain  the  age  of  *t\venty-one;  if  he  should  die  [  *  169  ] 
under  that  age,  it  was  to  be  divided  between  the  defendant 
Elizabeth  and  the  plaintiff  ]\Iargaret  Christiana,  and  if  the  latter 
died  under  twenty-one,  it  was  to  go  wholly  to  the  defendant  Eliza- 
beth. Then  comes  the  bequest  upon  which  the  question  arises:  he 
directs  his  executors  to  purchase  10,000Z.  South  Sea  Annuities,  and 
gives  a  direct  order  that  the  interest  (except  the  lOOl.  a  year  main- 
tenance) should  accumulate  until  the  plaintiff  should  att:iin  her  age 
of  twenty -one  years,  then  the  accumulation  was  to  stop,  and  half  of 
the  stock,  and  all  the  savings,  were  to  be  paid  to  her,  and  at  twenty- 
five  the  other  moiety  was  to  be  paid.  Then  comes  the  provision  for 
her  marrying  under  twenty-one,  and  the  gift  of  the  stock  over  to 
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the  mother,  in  case  she  should  die  under  twenty-five,  unmarried. 
He  then  proceeds  to  give  her  the  houses  at  twenty-one,  and  if  she 
dies  under  that  age  he  gives  them  to  Dryer,  and  then  to  the  River 
Lee  Bonds,  which  he  gives  to  the  plaintiff  at  twenty-one,  and  if  she 
dies  under  that  age  he  gives  them  to  the  mother,  the  defendant 
Elizabeth.  He  afterwards  gives  several  legacies,  and  gives  the  res- 
idue to  the  defendant  Elizabeth  Tyler.  It  is  a  mere  blunder  by 
which  the  legacy  is  made  to  vest  at  twenty-five;  he  understands  and 
means  that  she  shall  have  it  at  twenty  one,  if  married;  but  if  mar- 
ried before  twenty-one,  with  consent,  he  meant  to  accelerate  it,  and 
that  she  should  not,  in  that  case,  wait  till  she  attained  twenty-one. 
The  provisions  as  to  twenty-one  and  twenty- five,  are  a  restraint  of 
the  precedent  gift  of  the  moiety  and  savings  at  twenty-one,  at  which 
age  he  gives  her  everything  else— the  houses,  the  River  Lee  Bonds, 
and  the  contingency  in  Dryer's  legacy  of  5000Z, 

If  this  be  the  fair  construction,  there  is  no  pretence  to  say  the 
legacy  is  forfeited  by  the  marriage.  The  gentlemen  on  the  other 
side  have  fancied  them  different  provisions  at  different  times;  but 
this  is  wrong,  for  by  their  construction,  if  the  plaintiff  married  at 
seventeen,  and  died  under  twenty-one,  even  leaving  children,  she 
would  transmit  nothing  to  them.  There  is  no  arguing  against  the 
words  of  the  will.  The  10,000Z.  is  the  only  thing  given 
[  *170  ]  *as  a  portion:  out  of  that  alone  her  maintenance  is  to  arise, 
out  of  the  other  funds,  she  is  to  derive  nothing  till  twenty- 
one;  this  is  the  reason,  that,  in  disposing  of  them,  no  reference  is 
made  to  her  marriage.  They  have  studiously  avoided  taking  any 
notice  of  the  remainder  over,  which  is  simply  in  the  event  of  her 
dying  unmarried.  This  is  a  ground  for  deciding  against  them: 
the  only  shift  they  have  been  able  to  find,  is  to  construe  it  ''so  un- 
married,"  which  will  be  to  contend,  that  dying  married  without 
consent,  is  dying  ''unmarried."  The  clause  of  dying  unmarried  is 
at  twenty-five.  It  will  be  a  new  construction,  that  this  signifies 
the  same  thing  as  unmarried  under  twenty-one:  it  shows  they  are 
sensible  of  the  eflScacy  of  that  clause.  All  the  argument  from  the 
bequest  over,  is  therefore  in  full  force.  He  could  not  mean  what 
he  has  expressed;  for,  as  half  was  to  vest  at  twenty-one,  the  whole 
could  not  go  over  if  she  died  between  that  age  and  twenty  five.  He 
could  not  mean  her  situation  to  be  worse  if  she  married  between 
twenty-one  and  twenty-five,  than  she  was  at  her  arrival  at  that  age; 
but  it  is  contended,  she  is  only  to  take  in  the  events  poioted  out 
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But  the  restraint  being  confined  to  twenty-one,  he  could  not  mean 
her  provision  should  be  less  upon  marrying  without  consent,  be- 
tween twenty-one  and  twenty-five,  than  if  she  married  without  con- 
sent under  twenty-one.  The  mistake  is  obvious:  it  arises  from  the 
insertion  of  twenty-five,  instead  of  twenty-one.  If  twenty-one  had 
been  inserted,  it  would  have  been  clear  she  was  to  have  her  whole 
fortune  upon  marriage  after  twenty- one,  or  upon  man'iago  before 
twenty- one  with  connsent. 

In  the  present  case  there  are  no  negative  words;  it  is,  in  that  re- 
spect not  like  Reynishv.  Martin;  there  the  gift  was  upon  marriage 
with  consent,  and  not  otherwise  ;  but  here  there  are  no  words,  nor  a 
title  to  show  an  intent  to  deprive  her  of  the  legacy.  On  the  fair 
construction,  therefore,  of  the  will,  according  to  the  true  intent  of 
the  testator,  if  she  was  married  she  was  to  have  the  whole  at  twen- 
ty-one, and  the  provision  in  restraint  of  marriage  is  as  such  in  ter- 
ror em  only. 

*  If,  however,  tho  testator  has  expressed  himself  so  im-    [  *17i  ] 
perfectly,  that  she  is  obliged  to  get  rid  of  the  objections 
which  have  been  raised  to  the  legacy,  we  must  consider  what  has 
been  said  on  the  several  points. 

1st.  I  have  always  understood  the  point  to  be  established,  that 
there  is  no  distinction  between  conditions  precedent  and  conditions 
subsequent,  except  with  respect  to  lands,  or  where  there  is  a  de- 
vise over:  and  that  in  all  other  cases  a  condition  in  restraint  of 
marriage  was  void.  It  is  not  very  pleasant  to  find  that  this  is  a 
mere  distinction  of  authority,  not  of  reasoning;  and  that  children 
are  not,  in  all  reasonable  cases,  bound  by  the  authority  of  parents 
and  guardians.  In  reasoning,  subsequent  conditions  ought  just  to 
prevail  as  much  as  precedent  ones:  but  the  doctrine  is  established, 
and  it  is  too  late  to  correct  it,  at  least  with  respect  to  subsequent 
conditions.  But  it  is  said,  on  the  other  side,  that  though  this  be 
the  case  with  subsequent,  it  is  not  so  with  precedent  conditions. 
And  with  a  reference  to  some  of  the  cases,  the  intention  of  the 
testator  has  been  talked  of ;  and  Mr.  Phimer  has  argued,  that 
wherever  the  intent  of  the  testator  appears,  that  shall  be  the  rule; 
but  in  the  same  breath  he  says,  a  subsequent  condition  shall  not 
prevail,  although  there  can  be  no  doubt  but  a  subsequent  condi- 
tion speaks  the  intention  of  the  testator  as  strongly  as  a  precedent 
one  can  do.  It  is  contended,  however,  that  the  authorities  arc  dif- 
ferent as  to  precedent  conditions;  but  the  authorities  put  precedent 
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conditions  out  of  the  way  as  much  as  subsequent  ones.  The 
doctrine  is  adopted  from  the  civil  law.  They  contend  the  civil  law 
has  been  misunderstood,  and  that  we  are  now  to  give  it  a  new  con- 
struction. But  if  there  is  any  error  in  the  manner  in  which  the 
civil  law  has  been  construed;  the  time  for  correcting  that  error  is 
past;  the  doctrine  is  now  established  too  strongly  to  be  moved;  it 
has  become  the  law  of  the  Court,  and  the  question  only  can  arise, 
how  it  has  been  understood  and  adopted.  It  is  of  no  avail  to  un- 
derstand it  better  than  those  who  adopted  and  establish  the  rule  have 
done.  But,  in  fact,  the  civil  law  does  not  admit  the 
[  *  172  ]  '"  distinction  between  precedent  and  subsequent  condi- 
tions. AVhat  is  the  difference  taken  on  the  other  side 
between  these  condition?  That  precedent  conditions  are  favored 
and  must  prevail;  that  subsequent  ones  must  be  rigorously  con- 
strned  as  to  their  validity,  and  may  be  dispensed  with  where 
compensation  can  be  made.  At  law  there  is  no  distinction  between 
conditions  precedent  or  subsequent,  if  the  subsequent  condition  is 
broken.  If  a  legacy  be  given  to  A.  if  he  marry  with  consent  of 
B.  there  is  no  distinction  whether  in  point  of  form  it  be  a  condi- 
tion precedent  or  subsequent;  and  equity  has  nothing  to  do  with 
the  condition.  There  can  be  no  compensation,  and  therefore  there 
is  no  distinction  between  them,  as  applied  to  this  sabject.  If  it  is 
so  applied,  it  is  arbitrarily  to  create  a  law  for  the  purpose.  But 
it  is  admitted  on  the  other  side,  that  a  subsequent  condition  is  void. 
There  is  no  argument  for  a  subsquent  condition  being  void,  that 
will  not  equally  apply  to  a  precedent  condition  being  void  also. 
A  great  many  cases  have  been  cited,  as  to  the  distinction,  which 
I  shall  not  go  through;  Creagh  v.  Wilson  and  Amos  v.  Horner 
were  clear  cases  of  alternative  provisions,  and  in  each  of  them 
there  was  a  remainder  over.  There  is  not  one  of  the  cases  where  a 
precedent  condition  prevailed.  Hervey  v.  Aston  is  that  which  has 
been  the  most  relied  upon,  as  favouring  what  has  been  contended 
for  on  the  other  side.  It  is  not  easy,  from  Lord  Chief  Baron 
Comyn^s  argument,  to  determine  what  his  opinion  was;  but  I  think 
it  may  be  gathered,  that  he  thought  both  the  precedent  and  the 
subsequent  condition  void.  But  what  was  the  decision,  and  the 
ground  of  it,  in  that  case?  That  it  was  the  case  of  land,  and 
therefore  the  gift  could  not  take  place  till  the  condition  was  com- 
pleted. I  never  yet  knew  any  other  conclusion  drawn  from  that 
case,  but  that  it  was  so  distinguished  from  the  case  of  personal 
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property.  But  how  came  Sir  Joseph  Jekyll  to  decide  in  tbat 
very  case  that  the  condition  was  void?  How  came  Lord  Hard-' 
wicke  or  Lord  Somers,  to  doubt  whether  such  a  legacy  was  to 
take  place  when  the  condition  was  not  complied  with? 
They  must  have  *  understood  that  a  condition  in  restraint  [  *  173] 
of  marriage  was,  in  general,  void;  but  doubted,  when  it 
was  to  arise  out  of  land,  whether  the  distinction  was  to  prevail,  or 
was  to  yield  to  the  ecclesiastical  rules.  These  are  the  principal 
authorities  referred  to  by  the  other  side;  for  I  shall  not  dwell  on 
the  opinions  of  commentators  on  the  civil  law,  which  is  a  lament- 
able way  of  collecting  what  the  law  is. 

On  the  other  side  we  have  very  express  authorities;  from  Go- 
dolph.  Orph.  Leg.  c.  15,  p.  45,  it  appears  that  such  a  condition, 
though  precedent,  is  void,  and  this  is  confirmed  by  the  passage  from 
the  Digest,  cited  there.  In  the  cases  of  Reynish  v.  Martin,  Under- 
ivood  V.  Morris,  and  Elton  v.  Elton,  the  point  is  treated  as  perfectly 
settled,  that  there  is  no  such  distinction.  In  Amos  v.  Horner,  the 
decision  proceeded  on  the  remainder  over;  not  on  the  condition  be- 
ing precedent.  I  may  add  Gillet  v.  Wray,  where  the  condition  was 
held  good;  but  that  was  on  account  of  the  alternate  provision. 
Bellasis  v.  Ermine,  was  clearly  a  condition  precedent;  and  the 
Court  was  of  opinion  that  it  was  only  in  terrorem.  In  Holmes  v. 
Lysaght,  2  Bro.  P.  C.  261,  Toml.  edit.,  the  council  in  their  reasons 
expressly  state,  that  in  a  legacy  of  personalty  there  is  no  distinc 
tion  between  conditions  precedent  and  subsequent.  Underivood  v. 
Morris  is  said  to  be  impeached  by  Hemmings  v.  Munkley,  but  the 
point  determined  in  the  latter  did  not  apply  to  that  case.  Lord 
Hardwicke^s  authority  on  this  subject  has  every  circumstance  pos- 
sible to  give  it  weight;  Reynish  v.  Martin  was  late  in  his  time,  and 
was  determined  upon  great  consideration.  He  had  the  strongest 
aversion  to  inconsiderate  marriages;  and  after  again  and  again  con- 
sidering the  subject,  he  decided  that  point  in  that  case  as  an  estab- 
lished rule  in  this  Court.  If  the  cases  are  such  as  I  have  stated 
them,  it  is  now  too  late  to  discuss  any  thing  but  what  the  cases 

are. 

2nd.  It  has  been  endeavoured,  on  the  other  side,  to  bring  in  the 
devise  over;  and  they  have  argued,  that,  being  given  to  the  plain- 
tifP  in  three  events,  that  in  all  others  the  legacy  goes  to 
Mrs.  Tyler.     A.  devise  over  *  exists  only  where  there  is  a   [  *  174  ] 
gift  to  one,  if  he  marry  or  do  any  other  act;  with  a  gift,  if 
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he  does  not,  to  another  person.  A  residuary  bequest  does  not  amount 
to  a  devise  over.  There  is  no  devise  over  here,  but  what  there  is  in 
every  case  where  there  is  not  an  intestacy.  The  case  of  Stratton  v. 
Grymes,  2  Vern.  357,  shows  that  a  devise  over  is  only  a  gift  to  A., 
Id  one  event,  in  another  to  B.,  where  B.  has  as  good  a  claim  in  the 
latter  event  as  A.  has  in  the  former.  As  to  a  residuary  legacy  be- 
ing a  devise  over,  it  cannot  be  in  such  a  case  as  this,  where  it  is 
given  over  only  in  one  certain  event,  that  of  the  daughter  dying 
unmarried  under  twenty-five.  And  the  legacy  being  expressly  given 
over  to  Mrs.  Tyler  in  that  event,  it  is  absurd  to  say  it  is  given  over 
to  her  in  another  event,  and  in  a  different  character.  A  general 
residuary  legatee  has  never  been  considered  as  a  devisee  over  of  a 
particular  legacy. 

They  then  contended,  that  here  is  an  alternative  provision.  But 
the  testator  has  said  no  such  thing.  The  other  gifts  are  without 
any  refeience  to  this  legacy  of  10,000?. :  if  the  plaintifp  had  died  un- 
der twenty-one,  she  would,  according  to  their  argument,  have  had 
nothing,  for  none  of  the  other  gifts  vested  before  that  time.  There 
is  not  the  least  ground  to  say  that  here  is  an  alternative  within 
the  meaning  of  Gillet  v.  Wray,  where  one  thing  is  given  in  one 
event  and  another  in  another  event. 

Another  ground  of  argument  has  been  that  the  restraint  is  only 
till  twenty- one,  though  there  is  a  passage  in  Swinburne,  where  a 
restraint  to  twenty  is  said  to  be  good;  it  is  only  given  as  his  opinion; 
and  although  the  point  might  have  occured  in  two  oi  three  of  the 
cases  —  as  Amos  \.  Horner  and  Creagh  x.  Wilson,  where  the  re- 
straints were  only  temporary, — yet  it  was  not  insisted  upon  in  those 
cases:  and  although  the  restraint  in  Underwood  v.  Morris  was  only 
till  twenty-one,  yet  the  condition  was  held  void,  and  not  a  hint 
given  that  the  circumstance  of  its  being  confined  in  point  of  time 

would  make  any  difference. 
[  *  175  ]  *Another  circumstance  introduced  to  vary  this  case  was 
that  here  the  restraint  was  given  to  a  parent.  In  the  civil 
law,  the  mother  could  not  be  considered  as  a  parent.  Is  there  any 
possible  distinction  to  be  taken  between  a  parent  and  a  guardian  ? 
The  law  makes  no  such  distinction,  and  reason  and  common  sense 
agree  in  this  with  the  law.  In  Hervey  v.  Aston  the  consent  first  re- 
quired was  that  of  the  mother;  but  no  distinction  was  made  on  that 
ground. 

The  objection  that  this  is  a  trust  is  also  perfectly  new.     If  there 
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is  any  ground  for  this  distinction,  another  case  must  be  added  to  the 
exceptions  upon  this  subject,  that  a  condition  in  restraint  of  mar- 
riage annexed  to  a  legacy  given  in  trust  for  the  legatee,  will  be  good, 
though  if  the  legacy  be  given  immediately  to  the  legatee,  it  will  be 
void.  And  this  is  a  distinction  expected  to  be  adopted  in  a  Court 
which  says,  that  trust  estates  follow  the  nature  of  legal  estates. 
Although  the  Ecclesiastical  Court  has  not  in  general  a  jurisdiction 
over  trusts,  it  is  by  no  means  clear  that  that  Court  may  not  compel 
the  executor  to  pay  the  legacy  to  the  party  actually  entitled;  and 
where  the  executor  is  himself  the  trustee,  that  Court  may  undoubt- 
edly compel  him  to  pay  it,  as  he  in  that  case  only  is  what  he  is  in 
all  cases — a  trustee  for  the  legatee.  Upon  the  true  construction  of 
this  will,  I  therefore  contend  Mrs.  Tyler  was  not  to  have  this  legacy 
if  Mrs.  Scott  married. 

The  cause  stood  over  to  this  day  (o),  when  it  came  on  for  judgment. 

Lord  Chancellor  Thurlow. — This  is  a  bill  filed  by  Samuel  Scott 
and  Margaret  Christiana  his  wife,  against  Elizabeth  Tyler,  the  resid- 
uary legatee  and  executrix  of  Kichard  Kee,  George  Shakespeare, 
Charles  Mahew,  and  Philip  Nind,  executors  and  trustees  named  in 
the  will  of  the  same  Richard  Kee,  and  Richard  Dryer,  his  heir-at- 
law  (p). 

The  bill  prays  that  the  plaintiflF  Margaret  Christiana's  right  may 
be  established  in  a  trust  fund  of  10,000/.  South  Sea  annuities,  and 
that  proper  accounts  may  be  directed  accordingly. 

*For  this  purpose  the  bill  states  the  will  of  Richard  Kee,  [  *  176  ] 
made  on  the  16th  day  of  December,  1776,  whereby  he  di- 
rects his  executors  to  purchase  5000Z.  South  Sea  Annuities,  of  the 
year  1751,  in  their  own  names,  but  in  trust  to  pay  60Z.  per  annum 
for  the  maintenance  of  Richard  Dryer  till  his  age  of  fifteen,  and 
from  thenceforward  120Z.  per  annum,  with  liberty  to  raise  400Z.  to 
put  him  out  in  some  trade  or  profession,  the  surplus  profits  to  be  in- 
vested in  the  like  Annuities,  and  the  whole  to  be  transferred  to  him 
at  twenty-one;  but  if  he  dies  in  the  meantime,  the  whole  is  to  be 
thereupon  divided  between  the  defendant  Elizabeth  Tyler  and  the 
plaintiff  Margaret  Christiana,  the  share  of  Margaret  Christiana  not 
to  be  transferred  to  her  till  her  age  of  twenty-one,  and  if  she  dies 
sooner,  her  share  is  to  go  over  to  Elizabeth. 

(o)  20th  December,  lim. 

(p)  This  judgment  is  from  2  Dick.  712.  Mr.  Dickens  states  in  a  note,  that 
Lord  Thurlow  having  read  his  judgment,  which  was  written,  gave  it  to  him, 
and  that  the  following  was  correctly  copied  from  it. 
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He  also  directs  his  executors  to  purchase  the  sum  of  10,000Z.  in 
the  like  Annuities,  in  their  own  names,  in  trust  to  pay  Elizabeth 
Tyler  lOOZ,  per  annum  for  the  maintenance  of  Margaret  Christiana 
till  her  age  of  twenty-one,  the  surplus  to  be  laid  out  in  the  mean- 
time in  the  like  Annuities;  at  her  age  of  twenty-one,  if  then  unmar- 
ried, one  moiety  is  to  be  transferred  to  Margaret  Christiana,  for  her 
own  use  and  benefit;  and  at  her  age  of  twenty-five,  if  then  unmar- 
ried, the  remainder  to  be  transferred  in  like  manner. 

If  she  marries  with  the  consent  of  Elizabeth,  before  twenty-one,  a 
moiety  of  the  whole  sum  is  to  be  settled  to  her  separate  use,  and  for 
her  issue,  according  to  the  discretion  of  Elizabeth;  the  other  moiety 
to  be  disposed  of  as  Margaret  Christiana  shall  think  fit;  if  she  dies 
unmarried,  before  her  age  of  twenty-five,  the  whole  is  to  go  over  to 
Elizabeth. 

He  also  gives  to  the  same  trustees  certain  freeholds  in  Denmark- 
court,  in  trust  to  lay  up  the  rents  till  Margaret  Christiana  shall  at- 
tain twenty-one,  whereupon  he  gives  both  the  estates  and  their  pro- 
duce to  her  absolutely;  or  if  she  dies  sooner,  to  Richard  Dryer,  or  if 

he  be  then  dead,  to  Elizabeth  Tyler. 
[  *  177  ]        He  gives  divers  other  legacies.     All  the  rest  of  his  *es- 
tate,  real  and  personal,  he  gives  to  Elizabeth  Tyler,  abso- 
lutely, whom  he  looks  upon  as  a  wife. 

He  died  on  the  3rd  of  Novenber,  1776,  leaving  Elizabeth  sur- 
viving, and  Margaret  Christiana,  his  natural  daughter  by  her. 

On  the  17th  of  May,  1783,  the  plaintiff  Samuel  Scott  clandes- 
tinely and  against  the  will  of  Elizabeth,  married  Margaret  Christi- 
ana, then  an  infant  of  eighteen  years.  Elizabeth  objected  to  it  as 
an  improvident  match,  by  reason  of  his  inferior  circumstances,  his 
advanced  age,  and  the  family  which  he  had  by  one  of  his  former 
wives,  and  warned  her  daughter  of  the  consequence. 

And,  as  the  plaintiff  Samuel  Scott  states,  by  a  deed  of  13th  of 
May,  1783,  he  has  covenanted  to  settle  Margaret  Christiana's  for- 
tune on  her  and  her  children,  after  his  own  death,  if  she  or  they 
should  survive  him. 

The  bill  further  states  the  will  of  James  Cockburn,  who  died  in 
October,  1774,  leaving  Elizabeth  Tyler  his  executrix,  and  Margaret 
Christiana  a  legatee  of  lOOZ. 

All  the  executors  proved  Richard' Kee's  will;  Elizabeth  Tyler 
alone  acted. 

Elizabeth  Tyler  forthwith  transferred  5000Z.  South  Sea  Annuities 
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into  tlie  names  of  the  trustees,  which  have  been  since  transferred  to 
Dryer,  together  with  the  accumulations,  and  that  legacy  has  been 
duly  discharged. 

In  August  1777  she  transferred  10,000Z.  South  Sea  Annuities  into 
the  names  of  herself  and  co-trustees,  together  with  the  further  sum 
of  lOOOZ.  of  like  Annuties,  whereof  she  has  constantly  received  the 
produce;  she  received,  in  like  manner,  the  rents  of  the  freehold 
houses  and  the  interest  of  the  securities  on  the  River  Lee. 

She  admits  the  legacy  of  lOOZ.  to  remain  due,  and  that  she  had 
assets,  but  claims  a  debt  of  900Z.  against  the  plaintiff  Samuel 
Scott. 

In  March,  1786,  Elizabeth  Tyler  became  a  bankrupt;  a  commis- 
sion issued,  and  Sir  Edward  Vernon,  Thomas  Hankey,  John  Marr, 
and  Malcolm  Cockburn,  were  chosen  assignees. 

Upon  this  matter  questions  arise,  whether,  as  the  case 
*  stands,  the  plaintifF  have  any  and  what  interest  in  the  [  *178  ] 
10,00()Z.  South  Sea  Annuities. 

The  testator  makes  four  several  bequests  to  his  daughter;  a  con- 
tingent interest  in  the  5000Z.  South  Sea  Annuities  originally  given 
to  Dryer,  the  10,000Z.  South  Sea  Annuities  in  question,  the  freehold 
tenements,  and  the  Lee  Bonds,  all  upon  the  event  of  her  living  till 
the  age  of  twenty-one,  married  or  unmarried.  If  she  dies  before 
twenty -one,  the  first,  third,  and  fourth  bequests  take  no  place,  and 
yet  the  interest  of  the  fourth  is  to  be  paid  to  her  separate  use,  not- 
withstanding her  coverture  during  her  infancy;  but  there  is  an 
event  upon  which  the  second  bequest  may  take  place  before  twenty- 
one  namely,  if  she  marries  before  that  age  xvith  the  consent  of  her 
mother. 

It  is  impossible  not  to  suspect  that  the  testator  has  failed  of  ex- 
pressing his  full  intention  concerning  this  bequest  of  the  10,000Z. 
He  gave  it  to  the  daughter  on  a  double  contingency, — -her  age,  and 
being  then  unmarried;  he  seems  to  have  meant  it  for  the  mother  on 
the  contrary  event;  but  he  has  given  it  over  also  to  her  on  a  double  con- 
tingency,— the  death  of  the  daughter  before  her  age  and  unmarried. 
This  leaves  a  middle  case,^the  premature  marriage  of  the  daugh- 
ter,— in  which  neither  can  claim  under  the  form  of  this  bequest. 
Acrain,  he  has  provided  for  the  anticipation  of  the  daughter's  title 
by  another  double  contingency;  namely,  marriage  before  tiventy  one 
and  with  consent  of  the  mother;  but,  in  case  of  a  marriage  between 
twenty-one  and  twenty -five,  with  or  without  consent,  half  the  legacy 
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would  remain  undisposed  of;  which  it  can  hardly  be  imagined  he 
meant. 

Some  endeavours  were  used  to  infer,  from  the  terms  in  which  it 
was  given  to  the  mother,  that,  in  all  other  events,  it  was  meant  for 
the  daughter;  it  is  more  probable,  that,  in  the  case  of  th^  daughter's 
not  becoming  entitled,  it  was  meant  for  the  mother;  but  neither 
conjecture  is  sufficiently  collected  from  the  actual  expression,  by  any 
admissible  rules  of  interpretation. 

The  main  argument  for  the  plaintiff  turned  on  this  propo- 
[  *  179  ]  sition,  that  one  branch  of  the  contingeoey  upon  which  *  the 
legacy  was  given  (or  rather  anticipated),  implied  a  condi- 
tion in  restraint  of  marriage,  which  is  merely  void,  and  consequently 
the  legacy  became  absolute. 

In  support  of  this  position,  innumerable  decisions  of  this  Court 
were  quoted;  but  the  cases  are  so  short,  and  the  dicta  so  general,  as 
to  afiford  me  no  distinct  view  of  the  principle  upon  which  the  rule 
is  laid  down,  or,  consequently,  of  the  extent  of  the  rule,  or  of  the 
nature  of  the  exceptions  to  which  its  own  principle  makes  it  liable. 

The  earlier  cases  rfefer  in  general  terms  to  the  canon  law,  as  the 
rule  by  which  all  legacies  are  to  be  governed.  By  that  law  un- 
doubtedly all  conditions  which  fell  within  the  scope  of  this  objec- 
tion,— the  restraint  of  marriage, — are  reputed  void,  and,  as  they 
speak,  pro  non  ajectis.  But  those  cases  go  no  way  towards  ascer- 
taining the  nature  and  extent  of  the  objection. 

Towards  the  latter  end  of  the  last  and  beginning  of  the  present 
century,  the  matter  is  more  loosely  handled.  The  canon  law  is  not 
referred  to  (professedly  at  least)  as  affording  a  distinct  and  positive 
rule  for  annulling  the  obnoxious  conditions;  on  the  contrary,  they 
are  treated  as  partaking  of  the  force  allowed  them  by  the  law  of 
England.  But  in  respect  of  their  importing  a  restraint  of  mar- 
riage, they  are  treated  at  the  same  time  as  unfavourable,  and  con- 
trary to  the  common  tveal  and  good  order  of  society.  It  is  reasoned 
that  parental  duty  and  affection  are  violated  when  a  child  is  stripped 
of  its  just  expectations;  that  such  an  intention  is  improbably  im- 
puted to  a  parent,  particularly  in  those  instances  where  there  was 
no  misalliance,  as  in  marriage  with  the  houses  of  Bellasis  (q), 
Bertie  (r),  Cecil  and  Semphill  (s),  which  the  parent,  had  he  been 
alive,   would    probably  have    approved.     These  ideas  apply  indif- 

iq)  Bellasis  «.  Ermine,  1  Ch.  Ca.  22. 

V)  Bertie  v.  Lord  Falkland,  3  Ch.  Oa.  129. 

s)  Semphill  v.  Bayly,  Prec.  Ch.  562. 
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ferently  to  bequests  of  lands  and  of  money,  and  were  in  fact,  so 
applied  in  one  very  remarkable  case;  nay,  to  avoid  the  supposed 
force  of  these  obnoxious  conditions,  strained  constructions  were 
made  upon  doubtful  signs  of  consent,  and  every  mode  of  artificial 
reasoning  was  adopted  to  relax  their  rigour.  This  was 
thought  more  practicable  by  calling  them  *conditions  sub-  [  *  180  ] 
sequent,  although,  if  that  had  made  such  difPerence,  they 
were,  and  indeed,  must  have  been  generally,  conditions  precedent, 
as  being  the  terms  on  which  the  legacy  was  made  to  vest.  At 
length  it  became  a  common  phrase,  that  such  conditions  were  only 
i7i  terrorem.  I  do  not  find  it  was  ever  seriously  supposed  to  have 
been  the  testator's  intention  to  hold  out  the  terror  of  that  which  he 
never  meant  should  happen;  but  the  Court  disposed  of  such  condi- 
tions so  as  to  make  them  amount  to  no  more. 

On  the  other  hand,  some  provision  against  improvident  matches, 
especially  during  infancy,  or  to  a  certain  age,  could  not  bethought 
an  unreasonable  precaution  for  parents  to  entertain.  The  custom 
of  London  has  been  found  reasonable,  which  forfeits  the  portion  on 
the  marriage  of  an  infant  orphan  without  consent  {t).  The 
Court  of  Chancery  is  in  the  constant  habit  of  restraining  and  pun- 
ishing such  marriages;  and  the  legislature (tt)  has  at  length  adopted 
the  same  idea,  as  far  as  it  was  thought  general  regulation  could  in 
sound  policy  go. 

In  this  situation  the  matter  was  found  about  the  middle  of  the 
present  century,  when  doubts  occurred  which  divided  the  senti- 
ments of  the  first  men  of  the  age.  The  difficulty  seems  to  have  con- 
sisted principally  in  reconciling  the  cases,  or  rather  the  arguments, 
on  which  they  proceeded.  The  better  opinion,  or,  at  least,  that 
which  prevailed,  was,  that  devises  of  land,  with  which  the  canon 
law  never  had  any  concern,  should  follow  the  rule  of  the  common 
law;  and  that  legacies  of  money,  being  of  that  sort,  should  follow 
the  rule  of  the  canon  law. 

Devises  of  landfolloiv  the  rule  of  common  law,  also  charges  thereon, 
powers  to  exercise  over,  7noney  legacies  referring  to  such  charges,  and 
money  to  be  laid  out  on  land. — Lands  devised,  charges  upon  it, 
powers  to  be  exercised  over  it,  money  legacies  referring  to  such 
charges,  money  to  be  laid  out  in  lands  (though  I  do  not  find  this 
yet  resolved, )  follow  the  rule  of  the  common  law,  and  such  trusts 
are  to  be  executed  by  analogy  to  it. 

(<)  Foden  v.  Howlett,  1  Vern.  354.  (m)  26  Geo.  2,  c.  33. 
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Mere  money  legacies  follow  the  rule  of  the  canon  law ;  and  all 
trusts  of  that  nature  are  to  be  executed  with  analogy  to  that. 

But  still,  if  I  am  not  mistaken,  the  question  remains 
[*  181]  ^unresolved,  What  is  the  nature  and  extent  of  that  rule, 
as  applied  to  conditions  in  restraint  of  marriage. 

The  canon  law  prevails  in  this  country  only  so  far  as  it  hath  been 
actually  received,  with  such  amplications  and  limitations  as  time 
and  occasion  have  introduced,  and  subject  at  all  times  to  the  muni- 
cipal law.  It  is  founded  on  the  civil  law;  consequently,  the  tenets 
of  that  law  also  may  serve  to  illustrate  the  received  rules  of  the 
canon  law. 

By  the  civil  law,  the  provision  of  a  child  was  considered  as  a  debt 
of  nature,  of  which  the  laws  of  civil  society  also  exacted  the  pay- 
ment, insomuch  that  a  will  was  regarded  as  inofficious,  which  did 
not  in  some  sort  satisfy  it. 

By  the  positive  institutions  of  that  law,  it  was  also  provided,  si 
quis  ccelibatus,  vel  viduitatis  conditionem  hceredi,  legatariove  in- 
junxerit ;  liceres,  legatariusve  6  conditione  liberi  sunto ;  neque  eo  minus 
delatam  hoereditatem,  legatmnve,  ex  hac  lege,  consequantur  (v). 

In  amplification  of  this  law,  it  seems  to  have  been  well  settled  in 
all  times,  that  if,  instead  of  creating  a  condition  absolutely  enjoining 
celibacy,  or  widowhood,  the  same  be  referred  to  the  advice  or  dis- 
cretion of  another,  particularly  an  interested  person,  it  is  deemed  a 
fraud  on  the  law,  and  treated  accordingly;  that  is,  the  condition  so 
imposed  is  holden  for  void. 

Upon  the  same  principle,  in  further  amplification  of  the  law,  all 
distinction  is  abolished  between  precedent  and  subsequent  condi- 
tions; for  it  would  be  an  easy  evasion  of  such  a  law,  if  a  slight  turn 
of  the  phrase  were  allowed  to  put  it  aside.  It  has  rather,  therefore, 
been  construed,  that  the  condition  is  performed  by  the  marriage, 
which  is  the  only  lawful  part  of  the  condition,  or  by  asking  the  con- 
sent; for  that  alone  is  a  lawful  condition;  and,  for  the  rest,  the  con- 
dition not  being  lawful,  is  holden  pro  non  adjectd. 

On  the  other  hand,  the  ancient  rule  of  the  civil  law  has  suffered 

much  limitation  in  descending  to  us. 

The  case  of  widowhood  is  altogether   excepted  by  the 

[  *  182]  *  Novels  (tv)\  and  injunctions  to  keep  that  state  are  made 

lawful  conditions. 

(v)  Heinecoius  ad  legum  Papiam  Poppaeam,  1776,  p.  294.  And  see  the  Com- 
mentarv,  p.  298. 

{w)  Novel.  22,  c.  44. 
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So  is  every  condition  which  does  not,  directly  or  indirectly,  im- 
port an  absolute  injunction  to  celibacy. 

Therefore,  an  injunction  to  ask  the  consent  [x),  as  I  have 
said  before,  is  a  lawful  condition,  as  not  restraining  marriage  gen- 
erally. 

A  condition  not  to  marry  a  widow  is  no  unlawful  injunction,  for 
the  reason  given  before. 

So,  of  an  annuity  to  a  widow  during  her  widowhood  (?/). 

A  condition  to  marry,  or  not  to  marry,  Titus  or  Msevia,  is  good, 
for  this  reason,  that  it  implies  no  general  restraint;  besides,  in  the 
first  case  it  seems  to  have  a  bounty  to  Titus  or  Msevia  in  view  (2;). 

In  like  manner,  the  injunction  which  prescribes  the  due  ceremo- 
nies, and  the  place  of  marriage,  is  a  lawful  condition,  and  is  not 
understood  as  operating  the  general  prohibition  of  marriage. 

Still  more  is  a  condition  good,  which  only  limits  the  time  to 
twenty-one  (a),  or  any  other  reasonable  age,  provided  this  be  not 
evasively  used  as  a  covered  purpose  to  restrain  marriage  generally. 
And  this  must  obtain  still  more  forcibly  where  the  lex  loci  implies 
the  same  restraint. 

Nay,  according  to  Godolphin,  the  use  of  a  thing  may  be  given 
during  celibacy;  for  the  purpose  of  intermediate  maintenance 
will  not  be  interpreted  maliciously,  to  a  charge  of  restraining 
marriage  (6). 

It  seems  also  agreed  on  all  hands,  that  when,  on  any  condition, 
however  restrictive  of  marriage,  the  legacy  is  given  over  to  pious 
uses,  the  intention  of  the  party  shall  be  deemed  to  regard  those 
uses,  and  not  to  have  aimed  at  the  objectionable  purpose  of  restrain- 
ing marriage  (c). 

As  we  receive  the  canon  law,  a  bequest  over,  to  any  purpose,  or 
person,  shall  be  interpreted  in  the  same  manner,  and  make  a  condi- 
tional limitation. 

It  was  made  a  question,  formerly,  what  a  legatee  should  take  on 
her  marriage,  under  a  bequest  of  200?.   if  she  married,  or  100?.  if 

{x)  Sutton  V.  Jewke,  9  Ch.  Eep.  9;  Creagli  v.  Wilson,  2  Vern.  572;  Ashton 
V.  Ashton,  Prec.  Ch.  22(1;  Chauney  v.  Gradon,  2  Atk.  61G:  Heinmings  v.  Munk- 
ley,  1  Bro.  C.  C.  304;  Dash  wood  r.  Bulkeley,  10  Ves.  230. 

{y)  Jordan  v.  Holkani,  Amb.  209;  Barton  v.  Barton,  2  Vern.  308. 

(2')  Jervoise  v.  Duke,  1  Vern.  19;  Eandall  v.  Payne,  1  Bro.  C.  C.  55. 

(«)  Stackpole  v.  Beaumont,  3  Ves.  89. 

\p\  See  Webbr.  Grace,  2  Ph.  701,  reversing  S.  C.  15  Sim.  384;  Morley  v. 
Rennoldson,  2  Hare,  570,  580. 

(c)  Swinb.  Part  4,  sects.  12,  14. 
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she  did  not.  Some  thought  300Z.,  some  200Z.,  some  100 Z. 
[*  183]  In  our  books  we  find  it  *  determined  formerly,  in  the  case 
of  a  greater  legacy  given  upon  marriage  with  consent, 
or  after  a  certain  age,  and  a  less  in  the  other  events,  that  the  greater 
legacy  was  not  forfeited  by  marrying  against  the  condition  (c);  but 
those  decisions  happened  in  the  period  alluded  to  before,  when  the 
worth  of  the  alliance  was  thought  a  sufficient  reason  for  a  favour- 
able interpretation,  as  it  was  called,  of  the  condition;  but  Lord 
Cowper  determined  otherwise,  on  alternative  bequests  (d). 

It  is  true  that  the  foregoing  limitations,  which  are  detailed  in 
Swinburne  and  Godolphin,  are  not  found  in  our  reports  so  expressly 
stated;  but  the  cases  did  not  call  for  such  particularity,  except  those 
few  alluded  to  before,  which  turned  upon  the  looser  doctrine  of 
favourable  interpretation,  and  that,  which  is  not  to  be  supported,  of 
Underwood  v.  Morris  (e),  and  which  was  determined  by  Mr.  Justice 
Parker,  sitting  for  the  Lord  Chancellor.  It  does  not  appear  by 
any  report  that  I  have  seen  to  have  been  closely  considered;  it  is 
contrary  to  the  canon  and  civil  law,  and  apparently  unreasonable, 
the  restraint  having  been  imposed  only  till  twenty-one,  and  the  mar- 
riage contracted  improvidently  at  sixteen.  I  therefore  agree  with 
the  late  Lords  Commissioners  (/)  in  denying  the  authority. 

Sir  Dudley  Rider,  in  arguing  the  case  of  Hervey  v.  Aston,  ex- 
pressly founds  his  argument  on  the  perpetuation  of  the. restraint; 
and  Dr.  Strahan,  who  argued  on  the  same  side,  admits  the  qualifi- 
cation of  time,  place,  and  person,  as  given  before. 

The  will  before  us  contains  a  residuary  bequest;  but  that  has 
been  repeatedly,  and  well  enough  determined,  to  leave  the  condi- 
tional legacy  m  statu  quo  (g) ;  it  only  prevents  that  which  has  not 
been  disposed  of  already,  whatever  be  its  amount,  from  falling  by 
order  of  law  to  the  executor  or  next  of  kin. 

But  the  great  vice  of  the  argument  in  favour  of  the  daughter  lies 

(c)  Hicks  V.  Pendarvis,  Freem.  Ch.  Rep.  41;  2  Eq.  Ca.  Ab.  212;  Bellasis  f. 
Ermine,  1  Ch.  Ca.  22. 

{(i)  Creagh  v.  Wilson,  2  Vera.  572;  Gillet  v.  Wray,  1  P.  Wms.  284. 

(e)  Atk.  184. 

(f)  See  Hemmings  v.  Munkley,  1  Bro.  C.  C.  304;  and  see  Stackpole  v.  Beau- 
mont, 3  Ves.  89;  Knight  v.  Camerpn,  14  Ves.  389;  Clifford  v.  Beaumont,  4 
Russ.  325. 

(g)  Seraphill  v.  Bayly,  Prec.  Ch.  562;  Paget  v.  Haywood,  cited  1  Atk.  378, 
overruling  Amos  ?).  Horner,  1  Eq.  Ca.  Ab.  112,  pi.  9,  but  where  there  is  an  ex- 
press direction  that  the  forfeited  legacy  shall  fall  into  the  residue.  See  Wheeler 
V.  Bingham.  3  Atk.  364;  Lloyd  v.  Branton,  3  Mer.  108,  overruling  dictum  in 
Reeves  v.  Heme,  5  Vin.  Ab.  343,  pi.  41 ;  and  see  Ellis  v.  Ellis,  1  S.  &  L.  1. 
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here.  It  was  not  contended  against  the  rules  above  mentioned,  if 
the  bequest  had  been  to  her  at  twenty-one  or  twenty-five, 
in  case  she  was  then  ^unmarried,  without  more,  that  she  [  *  184  J 
could  have  claimed  the  legacy  at  any  other  time,  or  in 
any  other  case.  But,  because  the  mother  was  empowered  to  accel- 
erate the  gift  by  her  consent  to  a  proper  marriage,  and  a  proper 
settlement,  it  was  thence  argued,  that  it  was  indirectly  putting  an 
illegal  constraint  upon  marriage.  Now,  if  the  first  branch  of  the 
gift  did  not  impose  a  direct  restraint,  in  contradiction  of  law,  the 
relaxation  of  that  condition  certainly  would  not  operate  as  an  indi- 
rect I'estraint  of  the  same  nature. 

I  am  therefore  of  opinion,  that  the  daughter,  having  married  at 
eighteen  improvidently,  so  far  as  appears,  and  against  the  anxious 
prohibition  of  the  mother,  never  came  under  the  description  to  which 
the  gift  of  the  10,000^.  was  attached. 

It  was  therefore  void,  and  a  part  of  the  residue;  consequently,  it 
belongs  to  the  assignees  of  the  mother,  the  defendants;  and  the  bill 
must  be  dismissed,  so  far  as  it  seeks  to  have  that  trust  executed. 


Upon  principles  of  public  policy,  conditions  annexed  to  legacies, 
devises,  or  contracts,  operating  unduly  in  restraint  of  marriage,  as 
well  as  contracts  entered  into  for  the  purpose  of  promoting  marriage 
for  reward,  or  in  fraud  of  one  of  the  parties  to  the  marriage  or  their 
friends,  are,  by  the  laws  of  England,  which  have  in  many  respects 
been  influenced  by  the  Roman  law,  utterly  null  and  void.  It  is  pro- 
posed in  this  note  to  consider  how  such  conditions  and  contracts 
have  been  dealt  with  in  Courts  of  equity. 

As  to  testamentary  gifts  prohibiting  or  tending  to  a  prohibition  of 
marriage.^ — Both  by  the  common  law  of  England,  as  well  as  by  the 
civil  law,  all  conditions  annexed  to  gifts  generally  prohibiting  mar- 
riage (by  which  is  meant  a  lawful  marriage.  In  re  AfLoughlin,  1 
L.  R.  Ir.  421),  are  void,  as  being  against  public  policy,  or,  as  Lord 
Thurloiu  expresses  it  in  the  principal  case,  "contrary  to  the  common 
weal  and  good  order  of  society:"  Keily  v.  Monde,  3  Ridg.  P.  C  205, 
244,  247,  261;  Hervey  v.  Aston,  Com.  Rep.  726,  729;  S.  C,  1  Atk. 
361;  1  Eq.  Ca.  Ab.  110,  pi.  2,  n.  a.;  Rishton  v.  Cobb,  9  Sim.  f515, 
619,  5  My.  &  Cr.  145:  Morley  v.  Rennoldson,  2  Hare, 
*570;  Connelly  v.  Connelly,  7  Moore,-  P.  C.  C.  438.  [If  the  [  *  185  ] 
condition  is  only  in  partial  restraint,  as  where  it  is  against 
marrying  a  particular  person,  or  before  arriving  at  a  certain  age,  it 
is  valid  if  there  is  a  gift  over.  And  this  is  the  rule  as  repects  realty, 
although  there  is  no  gift  over.     But  in  reference  to  personal  prop- 
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erty  the  rule  is  different,  and  a  condition  in  partial  constraint  of 
marriage,  if  there  is  no  gift  over,  will  be  held  to  be  in  terrorem  only 
and  will  not  defeat  the  estate:  Bisph.  Eq.  Sec.  221;  Cornell  v. 
Lovett,  11  Casey,  100;  Waters  v.  Tazewell,  9  Md.  291;  Maddox  r. 
Maddox,  11  Grat.  291;  Hoopes  v.  Dundas,  10  Barr,  95.] 

And  not  only  conditions- actually  prohibiting,  but  also  such  aa 
lead  to  a  probable  prohibition  of  marriage  are  void.  Thus,  where  a 
legacy  was  given  by  a  testator  to  his  daughter,  payable  on  her  mar- 
riage or  age  of  twenty  one,  upon  condition  "that  she  shall  not  marry 
without  consent,  or  shall  not  marry  a  man  who  shall  not  be  seised 
of  an  estate  in  fee  simple,  or  of  freehold  property  of  the  clear  yearly 
value  of  500Z.,"  the  condition  was  held  void:  Keily  v.  Monck,  3 
Ridg.  P.  C.  205.  And  see  Long  v.  Dennis,  4  Burr,  2052.  For  the 
Roman  law,  see  Dig.  xxxv.,  tit.  1.  1.  22,   64,  72;  s.  4,  78;  s.  4,   100. 

But  a  condition  to  marry  or  not  to  marry  particular  persons,  or 
at  a  particular  place,  was  by  the  Roman  law  good,  as  not  operating 
in  general  restraint  of  marriage,  unless,  in  the  case  of  a  condition  to 
marry  a  particular  person,  it  appeared  that  the  match  was  deroga- 
tory; or,  in  the  case  of  the  condition  to  marry  at  a  particular  place, 
it  appeared  that  marriage  would  not  be  likely  to  take  place  else- 
where; for,  in  these  cases,  the  condition  would  be  void,  as  a  fraud 
upon  the  law:  Dig.  xxxv.,  tit.  1.  1.  63,  64. 

Upon  the  same  principle,  according  to  our  law,  and  to  a  greater 
extent  than  by  the  Roman  law,  all  conditions  which  do  not, 
directly  or  indirectly,  import  an  absolute  injunction  to  celibacy  are 
valid.  Thus,  a  condition  to  marry  or  not  to  marry  any  particular 
person  (Jarvis  v.  Duke,  1  Vern.  19;  Randal  v.  Payne,  1  Bro.  C.  C. 
55);  or  a  native  of  any  particular  country  {Perrin  v.  Lyon,  9  East, 
170,  but  see  W.  v.  B.  11  Beav.  621);  or  a  person  belonging  to  a 
particular  religion,  as  a  papist  (Duggan  v.  Kelly,  10  Ir.  Eq.  Rep. 
295;  1  Eq.  Ca  Ab.  110,  pi.  2,  n.  a);  or  a  person  not  professing  the 
Jewish  religion,  or  not  born  a  jew,  though  converted  to  Judaism 
(Hodgson  v.  Halford,  11  Ch.  D.  959);  or  a  condition  which  pre- 
scribes the  ceremonies  of  marriage,  although  differing  from  those 
of  the  established  church,  as  those  of  the  Quakers  (Haughton  v. 
Haughton,  1  Moll.  611);  or  which  prohibits  marriage  before  twenty- 
one,  or  other  reasonable  age  (Stackpole  v.  Beaumont,  3  Ves.  89), 
even  before  twenty-eight  {Yonnge  v.  Furse,  8  De  G.  Mac.  &  G. 
756)  is  not  illegal. 

It  is  said,  however,  that  a  condition  not  to  marry  a  man  of  a  par- 
ticular profession  or  calling,  whether  there  be  a  limitation  over  or 
not,  is  illegal  (1  Eq.  Ca.  Ab.  110,  pi.  2,  n.  a),  upon  the  ground,  it 
is  presumed,  that  it  leads  to  a  probable  prohibition  of  marriage  ; 
{Keily  v.  Monck,  3  Ridg.  P.  C.  205,  265);  but  in  a  recent  case  it 
has  been  held  that  a  condition  in  a  will,  tLat  a  devisee 
[  *  186]  should  not  marry  some  person,  being  *  or  ever  having  been 
a  domestic  servant,  is  valid;  Jenner  v.  Turner,  16  Ch.  D.  188. 

Conditions  offering  an  inducement,  to  husband  or  wife,  to  live 
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separate  and  thus  not  to  fulfil  the  obligations  of  marriage,  are 
illegal;  thus  couditions  decreasing  an  annuity  of  a  wife  she  lives 
again  with  her  husband,  or  increasing  a  legacy  to  a  husband  if  he 
separates  from  his  wife,  are  invalid;  Bean  v.  Griffith,  1  Jur.  N.  S. 
1045;  Cartwright  v.  Cartwright,  3  De  G.  M.  &  G.  982. 

A  parent,  however,  may  make  a  provision  for  his  daughter  cease 
on  her  taking  the  veil,  or  becoming  permanently  connected  with  a 
convent.  The  condition  is  conditio  rei  licitce,  and  so  the  rules  de- 
rived from  conditions  in  restraint  of  marriage  or  otherwise  against 
the  liberty  of  the  law,  are  inapplicable:  Dickisoti's  Trusts,  1  Sim. 
N.  S.  37,  46;  and  see  Clavering  v.  Ellison,  8  De  G.  Mac.  &  G.  66'2; 
7  Ho.  Lo.  Ca.  707;  In  re  CatVs  Trusts,  2  H.  &  M.  52.  [If  there  is 
a  limitation  of  property  to  a  person  until  marriage,  and  upon  mar- 
riage over  to  some  other  person,  or  during  widowhood,  or  while 
single,  the  limitation  is  valid:   Perry  on  Trusts,  Sec.  516.] 

According  to  the  Roman  law,  when  a  legacy  was  given  to  a  widow 
if  she  did  not  marry  away  from  her  children,  the  condition  would  be 
void;  but  if  the  legacy  were  "si  a  liberis  impuberibus  ne  nujjserit,''' 
the  condition  would  be  good;  and  the  reason  given  was,  ''^ quia 
magiscura  liberorum,  quarn  viduitas  injungeretur :"  Dig.  Lib.  xxxv., 
tit.  1,  62,  s.  2,  and  tit.  1,  72.  Widows,  as  observed  by  Lord  Thur- 
loiv,  in  the  principal  case,  were  excepted  from  the  Novels;  and  it  is 
clear,  that  according  to  our  law,  a  gift  during  widowhood  is  good 
(Barton  v.  Barton,  2  Vern.  308;  Jordan  v.  Holkam,  Amb.  209  ; 
Lloyd  V.  Lloyd,  2  Sim.  N.  S.  255,  263). 

But  a  woman  cannot  take  under  such  a  gift  where  her  marriage 
has  been  declared  void  ab  initio,  as,  for  instance,  on  the  ground  of 
the  impotency  of  the  testator  with  whom  she  went  through  the  cere- 
mony of  marriage,  inasmuch  as,  in  such  a  case,  as  she  never  had 
been  the  wife  of  the  testator,  she  never  could  be  or  continue  his 
widow.  In  re  Boddington,  Boddington  v.  Clariat,  22  Ch.  D.  597  ; 
25  Ch.  D.  685. 

A  question  has  arisen  where  a  testator  makes  a  bequest  to  one 
whom  he.  supposes  a  widow,  under  which  she  is  to  receive  an  annuity 
so  long  as  she  continues  unmarried,  whether  she  is  entitled  to  a 
perpetual  annuity,  though  at  the  date'of  the  will  she  is  married  to  a 
second  husband.  It  was  decided  by  Lord  Cottenham,  L.  C,  in 
Rishton  v.  Cobb,  5  My.  &  C.  145,  affirming  the  decision  of  Sir  L. 
Shadwell,  V.-C.  (reported  9  Sim.  615),  that  she  was  so  entitled.  In 
the  recent  case,  however,  of  In  re  Boddington,  Boddington  v.  Clariat, 
25  Ch.  D.  686,  doubt  has  been  thrown  upon  that  case  by  the  Earl 
of  Selborne,  L.  C,  who  observes,  "that  with  all  deference  to  Lord 
Cottenham,  he  would  have  great  difficulty  in  following  the 
case  of  *  Rishton  v.  Cobb.  It  seems  rather  startling  that  [  *  187] 
a  woman  to  whom  an  annuity  is  given,  so  long  as  she  re- 
mains unmarried,  can  take  it  if,  unknown  to  the  testator,  she  was 
married  at  the  time;  nor  could  he  understand  how  the  annuity  was 
held  to  be  a  perpetual  annuity  not  conditional  on  her  being  single." 
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By  the  Roman  law,  however,  all  conditions  requiring  consent  to 
marriage  seem  to  have  been  void;  and  the  gifts  dependent  upon 
them  to  have  been  good  upon  a  marriage  taking  place  without 
consent  (Dig.  xxxv.,  tit.  1,  I.  72,  s.  4);  as  would  also  be  the  case 
if  the  person  whose  consent  was  required  died  in  the  lifetime  of 
the  testator:  Dig.  xxv.,  tit.  L  1.  28. 

By  the  law  of  England,  conditions  restraining  marriage  under 
the  age  of  twenty-one  or  other  reasonable  age,  iinless  with  the  consent 
of  parents,  guardians  or  executors  (Sutton  \.  Jewke,  2  Ch.  Eep.  9; 
Creagh  v.  Wilson,  2  Vern,  573;  Aston  v.  Aston,  Prec.  Ch.  226; 
Chauncyy.  Gray  don,  2  Atk.  6i6  ;  Stackpole  v.  Beaumont,  3  Ves.  89; 
Clifford  V.  Beaumont,  4  Russ.  Ch.  Ca.  325,  overruling  Hemmings  v. 
Mimkley,  1  Bro.  C.  C.  304;  and  see  Beaumont  v.  Squire,  17  Q.  B. 
933),  are  valid. 

But  although  such  restraint  may  be  valid,  the  efficiency  of  the 
condition  imposed  will  depend,  in  a  great  measure,  upon  the  nature 
of  the  property,  and  of  the  condition  itself.  [A  general  restraint 
of  marriage  with  or  without  the  consent  of  trustees,  or  with  any 
person,  is  illegal  and  void,  as  contrary  to  the  policy  of  the  law]. 

The  principal  case,  so  thoroughly  argued  before  Lord  Thurlow, 
by  the  ablest  counsel  of  the  day,  is  generally  cited  as  the  leadino- 
authority  whenever  the  question  arises,  whether  a  condition  in 
restraint  of  marriage  annexed  to  a  gift  is  or  is  not  valid. 

And  in  determining  this  question,  the  nature  of  the  property  is 
material;  for,  as  is  laid  down  in  the  principal  case,  in  construincr 
conditions  in  restraint  of  marriage,  annexed  to  a  devise  of  lands, 
charges  upon  it,  powers  to  be  exercised  over  it,  money  legacies 
referring  to  such  charges,  and  money  to  be  laid  out  in  land,  a 
Court  of  Equity  will  follow  the  rule  of  the  common  law.  If  they 
are  annexed  to  a  mere  personal  legacy,  it  will  follow  the  rules  of 
the  Ecclesiastical  Court,  derived  from  the  civil  law,  except  so  far 
as  they  have  been  modified  or  departed  from  by  its  own  decisions. 

Unless  for  the  purpose  of  maintaining  uniformity  with  the  deci- 
sions of  common  law  as  to  land,  and  of  the  Ecclesiastical  Court  as 
to  legacies,  there  exists  no  reason  for  the  distinction:  the  construc- 
tion ought  to  be  precisely  the  same  as  to  both;  but  it  is  now  too 
strongly  established  to  be  overthrown  by  anything  short  of  the  inter- 
ference of  the  legislature.  It  was  strongly  disapproved  of  by  Lord 
Rosslyn,  who  thus  accounts  for  its  origin : — "In  deciding  ques- 
[  *  188]  tions,"  said  his  Lordship,  "that  arise  upon  legacies  *  out  of 
land,  the  Court  very  properly  followed  the  rule  (that  the 
common  law  prescribes  and  common  sense  supports),  to  hold  the 
condition  binding  where  it  is  not  illegal.  Where  it  is  illegal,  the 
condition  would  be  rejected,  and  the  gift  pure.  When  the  rule 
came  to  be  applied  to  personal  estate,  the  Court  felt  the  difficulty, 
upon  the  supposition  that  the  Ecclesiastical  Court  had  adopted  a 
positive  rule  from  the  civil  law  upon  legatory  questions,  and  the 
256 


SCOTT  2;.  TYLER.  *  180 

inconvenience  of  proceeding  by  a  different  rule  in  the  concurrent 
jurisdiction  (it  is  not  right  to  call  it  so),  ia  the  resort  to  this  Court 
instead  of  the  Ecclesiastical  Court,  upon  legatory  questions,  which 
after  the  Restoration  was  very  frequent  and  in  the  beginning  em- 
barrassed the  Court.  Distinction  upon  distinction  was  taken  to 
get  out  of  the  supposed  difficulty.  How  it  should  ever  have  come 
to  brt  a  rule  of  decision  ia  the  Ecclesiastical  Courtis  impossibe  to  be 
accounted  for,  but  upon  this  circumstance — that,  in  the  unenlight- 
ened ages,  soon  after  the  revival  of  letters,  there  was  a  blind  super- 
stitious adherence  to  the  text  of  the  civil  law.  They  never  reasoned, 
but  only  looked  into  the  books,  and  transferred  the  rules,  without 
weighing  the  circumstances,  as  positive  rules  to  guide  them.  It  is 
beyond  imagination,  except  from  that  ciucumstance,  how,  in  a 
Christian  country,  they  should  have  adopted  the  rule  of  the  Roman 
law  with  regard  to  conditions  as  to  marriage.  First,  where  there 
is  an  absolute  unlimited  liberty  of  divorce,  all  rules  as  to  marriage 
are  inapplicable  to  a  system  of  religion  and  law  where  divorce  ia 
not  permitted.  Next,  the  favour  to  marriage,  and  the  objection  to 
the  restraint  of  it,  was  a  mere  political  regulation  applicable  to  the 
circumstances  of  the  Roman  empire  at  that  time,  and  inapplicable 
to  other  countries.  After  the  civil  war,  the  depopxilation  occasioned 
by  it  led  to  habits  of  celibacy.  In  the  time  of  Augustus,  the  Julian 
law,  which  went  too  far,  and  was  corrected  by  the  Lex  Papia  Poppcca, 
not  only  offered  encouragement  to  marriage,  but  laid  heavy  imposi- 
tions upon  celibacy.  That  being  established  as  a  rule  in  restraint 
of  celibacy  (it  is  an  odd  expression),  and  for  the  encouragement  of 
all  persons  who  would  contract  marriage,  it  necessarily  followed, 
that  no  person  could  act  contrary  to  it,  by  imposing  restraints 
directly  contrary  to  the  law.  Therefore  it  became  a  rule  of  construc- 
tion that  these  conditions  were  null.  It  is  difficult  to  apply  that  to 
a  country  where  there  is  no  law  to  restrain  individuals  from  exer- 
cising their  own  discretion  as  to  the  time  and  circumstances  of  the 
marriage  their  children  or  objects  of  bounty  may  contract. 
It  is  perfectly  impossible  now,  whatever  it  might  *  have  [  *  189] 
been  formerly,  to  apply  that  doctrine,  not  to  lay  conditions 
to  restrain  marriage  under  the  age  of  twenty-one  to  the  law  of 
England  ;  for  it  is  directly  Contrary  to  the  political  law  of  the 
country.  There  can  be  no  marriage  under  the  age  of  twenty-one 
without  the  consent  of  the  parent:  "  per  Lord  Rosslyn,  in  Stackpole 
V.  Beaumont,  3  Yes.  96.     And  see  Pearce  v.  Loman,  3  Ves.  139. 

In  onr  law,  however,  there  is  a  marked  distinction  between  con- 
ditions precedent  and  conditions  subsequent,  for  where  a  condition 
is  precedent  as  the  estate  cannot  commence  until  the  condition  is 
performed,  the  condition  is  beneficial,  as  creating  an  estate,  and 
ought  to  be  construed  favourably.  Where,  however,  a  condition  ia 
Bubsequent,  as  it  operates  by  way  of  destruction  of  an  estate  already 
in  existence,  and  being  of  a  penal  nature,  it  ought  to  be  construed 
strictly.     In  consequence  of  this  distinction   it  will  be  better  to  • 
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consider  conditions  precedent  and  subsequent,  as  applicable  to  the 
subject  now  under  consideration,  separately. 

Condition's  precedent  ivith  respect  to  inaT^iage.^ — With  regard  to 
a  devise  of  land  (Fry  v.  Po7'ter,  1  Ch.  Ca.  138;  1  Mod.  300;  Bertie 
V.  Lord  Falkland,  3  Ch.  Ca.  129) ;  or  of  a  portion  to  be  raised  out 
of  land,  or  a  legacy  having  reference,  and  given  as  an  augmentation, 
to  a  portion  to  be  raised  from  land  (Reves  v.  Heme,  5  Vin.  Abr.  343, 
pi.  41;  Hervey  v.  Aston,  1  Atk.  361;  Reynishw.  Martin,  3  Atk.  330), 
on  condition  of  marrying  ivith  consent,  it  is  clear  that  it  will  not  take 
effect  unless  the  condition  be  complied  with,  even  although  there 
be  no  gift  over;  for  such  condition  is  valid  at  common  law,  and  must 
be  complied  with,  [if  land  is  given  to  a  person  upon  a  condition 
precedent,  which  is  not  performed,  or  has  been  broken,  the  gift  will 
fail  of  effect  even  if  the  condition  is  contrary  to  law.  Taylor  v. 
Mason,  9  Wheat  on,  350;  but  when  personalty  is  in  question,  under 
which  invalid  conditions  are  struck  out  of  the  instrument,  the  estate 
vests  independently  of  the  condition:  Story's  Eq.  Sec.  289;  Mad- 
dox  V.  Maddox,  11  Grat.  804.] 

And  although,  from  the  leaning  towards  the  civil  law,  it  seems  at 
one  time  to  have  been  supposed,  that  where  a  personal  legacy  was 
bequeathed  to  a  person  upon  marriage  under  twenty  one,  or  other 
reasonable  period  with  the  consent  of  persons  designated  by  the  tes- 
tator, the  condition  was  only  in  tcrrorem,  and  that  the  legacy  would 
vest  upon  marriage,  it  is  now,  it  is  submitted,  settled,  by  the  prin- 
cipal case,  that  such  legacy  will  not  vest  unless  the  consent  be  first 
obtained;  for  the  condition  is  precedent;  and,  as  it  imposes  no 
other  restraint  upon  the  liberty  of  marriage  than  is  imposed  or  al- 
lowed by  the  law  and  policy  of  the  land,  it  is  good,  whether  there 
be  a  limitation  over  or  not  (Hemmings  v.  Munkley,  1  Bro.  C.  C.  304; 
1  Cox,  38;  overruling  Underwood  v.  Morris,  2  Atk.  184);  for  although 
there  is  a  limitation  over  in  the  principal  case,  it  is  not  dependent 
upon  a  marriage  without  consent,  but  upon  dying  under  a  partic- 
ular period,  without  marriage  ever  having  taken  place, — a 
[*190]  limitation  which  was  disappointed  by  the  *  marriage  of 
the  legatee,  though  without  consent. 

This  subject  was  much  discussed  in  the  important  case  of  Stack- 
pole  V.  Beaumont,  3  Ves.  89.  There  the  testator  devised  his  real 
estates  in  remainder  to  the  use  of  L.  W.,  or  such  person,  if  any, 
with  whom  she  should  first  intermarry,  *'  if  before  twenty-one,  then 
with  the  consent  of  his  trustees,  or  the  survivor  of  them,"  for  their 
joint  lives,  and  the  life  of  the  survivor,  &c.  Towards  the  end  of  his 
will,  he  gave  to  L.  W.  10,000Z.,  "payable  and  to  be  paid  to  her  as 
follows: — 5000Z.  upon  her  marriage  with  such  consent  as  aforesaid, 
and  oOOOZ.  within  two  years  next  afterwards."  L.W.,  while  an  in- 
fant, and  a  ward  of  the  Court,  eloped,  and  was  married  in  Scotland, 
without  the  consent  of  the  trustees.  Lord  Rosslyn  held,  that  she 
was  not  entitled  to  the  legacy.  "Confined  to  cases,"  said  his  Lord- 
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ship,  "where  the  restraint  operates  only  up  to  the  age,  till  which, 
by  the  law  and  policy  of  the  country,  consent  is  necessary,  I  have 
no  difficulty  to  say  there  is  no  authority  to  lead  the  Court  to  pro- 
nounce a  proposition  so  repugnant  to  that  law,  as  that  such  a  con- 
dition is  invalid.  In  Scott  v.  Tyler  (2  Bro.  C.  C.  431),  there  is  a 
very  accurate  though  not  a  very  extended,  opinion  of  Lord  Thur- 
loiu  (reported  by  Brown),  which  carries  conviction  along  with  it. 
The  question  is  not  whether  any  forfeiture  has  been  incurred,  but 
whether  the  parties  to  whom  the  legacy  is  given  have  put  them- 
selves in  a  situation  to  answer  that  description  of  the  person  to  take. 
There  is  no  gift  here  but  in  the  direction  to  pay;  for  I  cannot  stop 
in  the  middle  of  a  sentence.  He  gives  her  10,000/.,  that  is,  in  ef- 
fect, two  sums  of  5000Z.,  one  payable  upon  her  marriage  with  con- 
sent. She  has  not  married  with  consent.  She  has  married  without 
it.  Can  she  claim  the  5000Z.  under  the  will  ?  I  do  not  see  the  great 
importance  of  the  distinction  upon  a  bequest  over  of  the  legacy.  It 
is  one  of  the  points  that  occured  to  Judges  sitting  here,  to  deliver 
them  from  the  difficulty  arising  from  the  rule  of  the  civil  law 
adopted  without  seeing  the  ground  and  the  reason  of  applying  it 
to  this  country  under  different  circumstances."  And  see  Clifford  v. 
Beaumont,  4  Russ.  325;  Knight  v.  Cameron,  14  Ves.  389;  but  see 
Reynish  v.  Martin,  3  Atk.  330;  1  Wils.  130.  [In  regard  to  per- 
sonalty, a  condition  in  partial  restraint  of  marriage,  if  there  is  no 
gift  over,  will  be  held  to  be  in  terrorem  only,  and  will  not  defeat  the 
estate:  Hill  on  Trustees,  496;  Mcllvain  v.  Gethen,  3  Wharton, 
575;  Hotz's  Estate,  2  Wright,  422;  Waters  v.  Tazewell,  9  Md.  291.] 

Where  a  legacy  or  annuity  is  given  by  a  parent  to  his  daughter 
provided  she  does  not  marry  before  a  certain  age,  as  for  instance 
the  age  of  twenty-eight,  she  will  not,  it  seems  be  entitled  to  the 
legacy  or  annuity,  if  she  marry  before  that  age,  even  with  the  con- 
sent of  her  parent:  Younge  v.  Furse,  8  De  G.  Mac.  &  G.  756;  3 
Jur.  N.  S.  603,  where  the  Lords  Justices  reversed  the  de- 
cision of  *Sir  John  Romilly,  M.  R.,  reported  2  Jur.  N.  S.  [*  191  ] 
864;  26  L.  J.  Ch.  N.  S.  117. 

Where  a  bequest  is  made  to  a  legatee  if  he  marries  a  particular 
person,  he  will  only  take  the  bequest  upon  the  marriage  with  that 
person  taking  place  {Davis  v.  Angel,  4  De  G.  F.  &  J.  524),  and  the 
result  would  be  the  same  if  the  legacy  were  to  be  paid  on  marriage 
with  any  one  except  a  particular  individual  (Smith  v.  Cotvdery,  2 
S.  &  St.  358),  but  it  appears  that  the  consent  of  the  testator  during 
bis  life  to  the  marriage  with  the  person  so  excepted  might  dispense 
with  the  condition.     lb.,  and  see  post,  p.  203. 

There  is  some  doubt,  with  regard  to  a  personal  legacy,  whether 
a  condition  precedent  requiring  consent  generally,  without  reference 
to  the  age  of  the  legatee,  is  valid,  unless  it  be  accompanied  by  a  be- 
quest over  on  marriage  without  consent,  in  which  case  it  is  clearly 
valid:  Malcolm  v.  O'Callaghan,  2Madd.  349,  853;  Gardiner  y.  Slater, 
25  Beav.  509. 
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So,  likewise,  is  it  where  there  is  another  legacy  or  provision  for 
the  legatee  in  the  event  of  marriage  without  consent:  Creagh  v. 
Wilson,  2  Vern.  572;  Gillet  v.  Wray,  1  P.  AVms.  284;  hut  see  Hicks 
V.  Pendarvis,.  Freem.  Ch.  Rep.  41,  2  Eq.  Ca.  Ab.  212.  In  both 
these  instances  the  testator  may  be  considered  to  have  shown  it  to 
be  his  intention  by  a  gift  over  to  another,  in  the  first,  and  by  a  dif- 
ferent gift  to  the  legatee  in  the  second  case,  that  the  condition 
should  not  be  taken  merely  as  in  ferrorem. 

Conditions  subsequent  ivith  respect  to  marriage.'] — With  regard 
to  devises  of  real  estate,  there  is  some  authority  for  the  proposition 
that  when  the  object  of  the  will  is  in  general  restraint  of  marriage, 
aad  for  the  promotion  of  celibacy,  the  Courts  will  hold  such  a  con- 
dition to  be  contrary  to  public  policy  and  void.  See  remarks  of 
Lord  Ellenborough,  C.  J.,  in  Perrin  v.  Lyon,  9  East,  170;  Jones  v. 
Jones,  1  Q.  B.  D.  282. 

In  other  cases,  however,  such  conditions,  in  a  devise  of  land,  have 
been  treated  as  valid  at  common  law  {Earl  of  Arundel's  Case,  JenL 
6  Cent.  Ca.  26,  p.  243;  5  Dyer,  342,  b.),  as  also  when  annexed  to  a 
portion  charged  on  land  [Pawlett  v.  Pawlett,  1  Vern.  204,  321; 
Harvey  v.  Aston,  1  Atk.  361):  powers  to  be  exercised  over  it  (per 
Lord  Thurloiv,  ante,  p.  l80):  money  legacies  referring  to  such 
charges  (ib.):  money  to  be  laid  out  in  land  (ib.):  and  in  a  recent 
case  it  has  been  laid  down  that  in  such  cases  a  charge  on  land  fol- 
lows the  rule  of  common  law,  as  it  is  called,  as  distinguished  from 
the  rule  of  equity:  Bellairs  v.  Bellairs,  18  L.  R.  Eq.  513.  If  there- 
fore land  were  charged  in  favour  of  A.,  with  a  subsequent 
[  *  192  ]  condition  in  general  *  restraint  of  marriage,  such  condi- 
tion would  be  valid. 

A  recent  case,  moreover,  at  common  law  shows  that  where  a  de- 
vise to  a  person  is  either  by  a  limitation  over  or  condition  made  to 
cease  on  marriage,  such  limitation  or  condition  will  not,  to  use  the 
words  of  Godolphin,  "be  interpreted  maliciously  to  a  charge  of  re- 
straining marriage,"  (ante,  p.  182),  but  as  a  provision  for  the  de- 
visee during  celibacy.  See  Jones  v.  Jones,  1  Q.  B.  D.  279.  There 
lands  were  devised  by  the  testator  to  his  sister  M.,  her  daughter  E., 
and  S.,  the  daughter  of  D.  Jones,  "jointly  during  their  lifetime:" 
"if  any  oi  some  of  the  before- mentioned  parties  named  depart  this 
life,  his  or  her  share  or  shares  go  to  my  sister  J.,  wife  of  J.  D., 
together  with  her  daughter  M.,  during  their  lifetime."  "Provided 
the  said  M.,  daughter  of  the  said  J.,  my  sister,  shall  remain  in 
her  present  state  of  single  woman,  otherivise  if  she  shall  alter  her 
present  state  of  single  woman,  and  bind  herself  in  ivedlock,  she  is  lia- 
ble to  lose  her  share  of  the  said  property  immediately,  and  her 
share  to  be  possessed  and  enjoyed  by  the  other  mentioned  parties 
share  and  share  alike."  Mary,  the  daughter  of  Jemima,  having 
succeeded  to  a  share  of  the  land,  married  one  Evans.  It  was  held 
by  the  Queen's  Bench  division  that  the  estate  of  Mary  Evans  in  the 
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land  ceased  on  her  marriage,  for  that  the  object  of  the  testator  ap- 
peared to  be,  not  to  restrain  marriage,  but  to  provide  for  Mary 
Evans  while  she  was  unmarried,  and  that  the  question  whether  the 
clause  amounted  to  a  limitation  or  condition  was  immaterial,  as  the 
authorities  upon  such  a  distinction  .did  not  apply  to  a  devise  of 
realty.  [As  a  general  rule  all  conditions  which  do  not  directly  or 
indirectly  import  an  absolute  injunction  to  celibacy  are  valid.] 

In  the  case  of  realty  a  condition  subsequent  in  restraint  of  mar- 
riage is  valid,  where  the  estate  is  for  life  (Bellairs  v.  Bellairs,  18 
L.  R.  Eq.  510;  Jones  v.  Jones,  1  Q.  B.  D.  279),  or  in  fee:  Earl  of 
ArundeVs  Case,  Jenk.  6  Cent.  Case^  26,  p.  2i3;  2  Dyer,  342,  b.), 
but  it  is  it  seems,  void,  in  the  case  of  a  tenancy  in  tail,  as  being  re- 
pugnant to  that  estate.     lb. 

In  the  case  of  personalty,  it  seems  to  be  clearly  settled  according 
to  the  law  as  administered  in  Courts  of  justice  in  this  country, 
that,  if  a  legacy  is  given  subject  to  a  condition  in  restraint  of  mar- 
riage which  is  general,  and  also  subsequent,  then  the  condition  is 
altogether  void,  and  the  legatee  retains  the  interest  given  to  him, 
discharged  of  the  condition,  even  although  there  be  a  limitation 
over.  See  Morley  v.  Rennoldson,  2  Hare,  570.  There  the  testator 
bequeathed  the  residue  of  his  personal  estate  to  his  daughter  upon 
trust  for  her  maintenance  and  support  until  she  attained  twenty-one 
or  married  with  the  consent  of  his  trustees  under  that  age;  and 
upon  her  attaining  such  age  or  her  marriage,  for  her  sep- 
arate use,  with  *  remainder  to  her  children;  and  in  case  of  [  *  193  ] 
her  death  without  issue,  he  bequeathed  the  same  to  cer- 
tain legatees  in  remainder.  The  testator  afterwards,  by  a  codicil, 
declared  that,  in  consequence  of  a  nervous  debility,  his  daughter 
was  unfit  for  the  control  of  herself,  and  his  will  was,  that  she  should 
not  marry ;  and  in  case  of  her  marriage  or  death,  he  gave  the  pro- 
perty he  had  bequeathed  to  her  over  to  the  same  legatees  in  re- 
mainder. It  was  held  by  Sir  James  Wigram,  V.-C,  that  the  re- 
straint upon  marriage  being  general,  the  condition  was  void,  not- 
withstanding the  limitation  over.  "I  cannot  do  otherwise  than 
hold,"  said  his  Honor,  "that  this  is  a  conditional  gift  in  general 
restraint  of  marriage,  by  which  the  testator  seeks  to  cut  down  an 
interest  which  he  had  given  by  will;  and,  therefore,  that  I  must 
hold  this  to  be  a  void  condition." 

The  result  is  the  same  where  the  property  given  subject  to  a  con- 
dition in  general  restraint  of  marriage,  arises  from  the  proceeds  of 
land  directed  to  be  converted  (Bellairs  v.  Bellairs.  18  L.  R.  Eq. 
514,  per  Sir  G.  Jessel,  M.R.  :  In  re  HarVs  Trusts,  3  De  G.  &  Jo. 
195),  or  where  the  property  so  subject  is  a  mixed  fund;  the  pro- 
ceeds of  realty  and  personalty  directed  to  be  converted  and  thrown 
together  as  an  entire  fund.  Lloyd  v,  Lloyd,  2  Sim.  N.  S.  255. 
B&llairsY.  Bellairs,  18  L.  R.  Eq.  510,  516.  Or  where  the  property 
consists  of  real  and  personal  estate,  given  together.  Buddy  v. 
Gresham,  2  L.  R.  Ir.  442. 
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Where  the  condition  in  restraint  of  marriage  is  not  general,  but 
against  marriage  with  a  particular  person  {W.  v.  B.,  11  Beav.  621; 
and  see  Poole  v.  Bott,  11  Hare,  33),  or  restraining  a  widow  of  a 
testator  from  marrrying  again  {Marples  v.  Bainbridge,  1  Madd. 
590),  in  the  absence  of  a  gift  over  upon  breach  of  the  condition,  it 
has  been  construed  as  in  terrorem  merely. 

Where,  however,  there  is  a  gift  over  on  marriage,  and  even,  it 
seems,  where  the  gift  to  a  widow  is  made  to  cease  upon  marriage,  a 
condition  subsequent  against  marriage  generally,  attached  to  a  de- 
vise or  bequest,  is  valid,  not  only  when  the  legatee  or  devisee  is"  the 
widow  of  the  testator  {Tricker  v.  Kingsbury,  7  W.  R.  V.  C.  W. 
652;  Craven  v.  Brady,  4  L.  K  Eq.  209;  4.  L.  K.  Ch.  App.  296,  and 
see  Dickson's  Trusts,  1  Sim.  N.  S.  37),  but  also  when  she  is  the 
widow  of  another  person  {Charlton  v.  Coombes,  11  W.  R.  V.-C.  S 
1038).  Newton  v.  Marsden,  2  J.  &  H.  356;  Tricker  v.  Kingsbury, 
7  W.R.  V.  C.  W.  652. 

Moreover,  a  gift  over  on  the  second  marriage  of  a  man  will  be 
valid.  See  Allen  v.  Jackson,  1  Ch.  D.  399,  reversing  19  L.  R.  Eq. 
631.     Godolphin's  Orphan's  Legacy,  p.  45;  Newton  v.  Marsden  (2 

J.  &  H.  356). 
[*  194]  *  Where  a  legacy  is  given  to  a  woman  absolutely,  at  a 
certain  time  and  there  is  a  subsequent  condition  requir- 
ing consent  to  marriage  the  condition  will  be  construed  as  in 
tec^orem,  if  there  be  no  bequests  over,  although  there  be  a  dimin- 
ished gift  to  the  legatee  in  the  alternative  of  her  marrying  without 
consent:    Ga7Tet  v.  Prittij,  2  Vern.  293;  3  Mer.  120,  n. 

If  the  power  of  diminishing  the  legacy  is  delegated  to  another 
person;  the  condition  will  be  considered  as  in  terrorem  merely,  in 
the  same  manner  as  if  the  diminution  of  the  legacy  had  been  pro- 
vided by  the  testator  in  his  will:      Wheeler  v.  Bingham,  3  Atk.  367. 

Should,  however  the  legacy  be  limited  over  to  another  person  on 
the  marriage  without  consent,  the  condition  will  not  be  considered 
merely  as  in  terroy^eyn,  but  on  breach  of  it,  the  gift  over  \vill  take 
effect;  Stratton  v.  Orijmes,  2  Vern.  357;  Barton  \.  Barton,  2  Vern. 
308.     And  see  3  Atk.  3G7. 

Different  reasons  have  been  assigned  by  different  judges  for  the 
operation  of  a  devise  over.  Some  have  said  that  it  afforded  a  clear 
manifestation  of  the  intention  of  the  testator  not  to  make  the  de- 
claration of  forfeiture  merely  in  terrorem,  which  might  otherwise 
have  been  presumed.  Others  have  said,  that  it  was  the  interest  of 
the  devisee  over  which  made  the  difference;  and  that  the  clause 
ceased  to  be  merely  a  condition  of  forfeiture,  and  became  a  condi- 
tional limitation,  to  which  the  Court  was  bound  to  give  effect. 
Whatever  might  be  the  ground  of  decision,  it  was  held,  that  where 
the  testator  only  declared  that,  in  case  of  marriage  without  con- 
sent, the  legatee  should  forfeit  what  had  been  before  given,  but  did 
not  say  what  should  become  of  the  legacy,  such  declaration  would 
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remain  wholly  inoperative.  Per  Sir  W.  Grant,  M.R.,  in  Lloyd  v, 
Branton,  3  Mer.   117. 

It  seems  that  a  mere  gift  of  a  residue  as  is  laid  down  by  Lord 
Thiirlow,  in  the  principal  case,  will  not  be  considered  as  a  bequest 
over,  for  it  has  been  repeatedly  determined  that  that  will  leave  the 
legacy  in  statu  quo,  as  it  only  prevents  that  which  has  not  been  dis- 
posed of  already,  whatever  be  its  amount,  from  falling;  by  order 
of  law,  to  the  executor  or  next  of  kin:  Paget  v.  Haywood,  cited  1 
Atk.  378;  Keily  v.  Monck,  3  Ridg.  P.  C.  235,  252;  oveiTuling  Amos 
V.  Horner,  1  Eq.  Ca.  Ab.  112,  pi.  9. 

However,  there  is  a  clear  distinction  between  a  mere  residuary 
bequests,  and  a  direction  that  a  legacy  should  sink  into  and  form 
part  of  the  residue;  for  that  is  tantamount  to  a  gift  over  to  the 
persons  participating  in  the  residue:  Wheeler  v.  Bingham,  3  Atk. 
368.     And  see  Lloyd  v.  Branton,  3  Mer.  108,  1 18. 

Limitations  until  marriage  as  distinguished  from  con- 
ditions.]— Where  property  is  limited  to  a  *  person  until   [  *  195  ] 
marriage,  and  upon  marriage  then  over,  the  limitation  is 
good.     "It  is  difficult,"   says    Sir  J.   Wigram,  Y.-C,   "to  under- 
stand how  this  could  be  otherwise:  for  in  such  a  case  there  is  noth- 
ing to  give  an  interest  beyond  the  marriage.     If  you  suppose  the 
case  of  a  gift  of  a  certain  interest,  and  that  interest  sought  to  be 
abridged  by  a  condition,  you    may  strike    out  the  condition  and 
leave  the   original  gift  in  operation;  but  if  the  gift  is  until  mar 
riage,  and  no  longer,  there  is  nothing  to  carry  the  gift  beyond  the 
marriage:  "  .    .    .    .  Morley  v.   Rennoldson,  2  Hare,  580.     See  also 
Jordan  v.  Holkham,  Amb.  209;  Barton  v.  Barton,  2  Vern.  308;  Low 
V.  Peers,  C.  J.  Wilnjot's  Cases,  369;  Bird  v.  Hunsdon,  2    Swanst. 
342;  Marples  v.  Bainbridge,  1  Madd.  590;  Evans\.  Rosser,  2  Hem. 
&  Mill.  190. 

In  Heath  v.  Lewis  (3  De  G.  Mac.  &  G.  954)  a  testator  bequeathed 
an  annuity  to  a  single  lady  (if  living  and  unmarried  at  the  death  of 
a  prior  annuitant)  "  during  the  term  of  her  natural  life,  if  she  shall 
so  long  remain  unmarried:"  it  was  held  by  the  Lords  Justices  to  be 
a  limitation  as  distinguished  from  a  condition,  and  that  the  annuity 
ceased  when  the  lady  married.  See  also  Potter  v.  Leivis  (24  L.  J. 
Ch.  488);  and  such  a  limitation  over  is  valid  not  only  in  the  case  of 
the  marriage  of  a  widow  (Jordan  v.  Holkham,  Amb.  209);  but  also 
in  the  case  of  a  widower:  Allen  v.  Jackson,  1  Ch.  D.  399. 

A  gift  to  an  unmarried  person  cannot  be  construed  to  mean  a  gift 
to  that  person  so  long  as  he  shall  remain  unmarried.  If,  therefore, 
a  testator  makes  a  bequest  to  his  unmarried  children  and  a  child  be- 
came entitled  to  participate  in  the  bequest  by  filling  the  character 
of  an  unmarried  child,  such  child  will  not  lose  that  right  by  a  sub- 
sequent marriage:  Jubber  v.  Jubber,  9  Sim,  503.  See  also  Hall  v. 
Robertson,  4  De  G.  M.  &  G.  781. 

The  result,  moreover,  will  be  the  same,  where  there  is  a  contract 
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to  pay  a  certain  sum  until  marriage,  with  a  proviso  that  a  smaller 
sum  is  to  be  paid  afterwards.  See  Webh  v.  Grace,  2  Ph.  701,  there 
A.  covenanted  to  pay  to  E.  C  during  her  life,  subject  to  the  proviso 
thereinafter  contained,  an  annuity  of  40/.,  the  proviso  being  that  in 
case  E.  C.  should  at  any  time  thereafter  happen  to  marry,  the  an- 
nuity should  thenceforth  be  reduced  to  20Z.  only,  which  sum  should, 
in  such  case,  be  paid  and  payable  to  E.  C.  from  the  time  of  her  mar- 
riage for  the  remainder  of  her  life.  E.  C.  having  married,  Lord  Cot- 
tenham,  reversing  the  decision  of  Sir  L.  ShadiveU,  V.-C  (reported  15 
Sim.  384),  held  her  only  to  be  entitled  to  the  annuity  of  20/.     "The 

question,"  observed  his  Lordship,  "turns  upon  the  construc- 
[  *  196  ]  tion  of  the  covenant ;  for  there  really  can  not  be  any  doubt  *a8 

to  the  rule  of  law.  The  questions  which  have  risen  as  to 
conditions  subsequent  in  restraint  of  marrying  do  not  appear  to  me 
to  apply.  There  can  be  no  doubt  that  marriage  may  be  made  the 
ground  of  a  limitation  ceasing  or  commencing.  It  is  unnecessary  to 
refer  to  authorities  for  this  purpose:  Richards  v.  Baker  (2  Atk.  321), 
Sheffield  v.  Lord  Orrery  (3  Atk.  282),  Gordon  v.  Adclphus  (3  Bro.  P. 
306,  Toml.  edit.),  were  cited  in  the  argument.  If,  then,  this  grant 
is  a  grant  of  40Z.  per  annum  until  marriage,  and,  from  that  event 
happening,  of  20/.  per  annum  for  life,  there  can  be  no  doubt  but  that 
such  a  gift  is  lawful,  and  that,  after  marriage,  there  can»  be  no  de- 
mand for  the  40/.  per  annum.  The  claim  is  grounded  upon  contract 
and  obligation  on  the  part  of  the  grantor;  the  parties  claiming  must 
therefore  prove  that  their  claim  is  within  the  terms  of  the  contract 
and  obligation.  ...  Is  there,  in  the  covenant,  any  contract  or  ob- 
ligation to  pay  40/.  per  annum  after  the  marriage  of  E.  C.  ?  The 
argument  in  favour  of  the  claim  assumes  that  thei'e  is  an  unqualified 
grant  of  an  annuity  of  40/.  per  annum  for  life,  and  an  attempt  to 
defeat  the  gift  by  an  illegal  condition  subsequent.  This  proposi- 
tion, I  think,  fails  in  all  its  parts:  for  there  is  not  any  unqualified 
gift  of  an  annuity  of  40/.  for  life;  the  contract  and  obligation  is,  to 
pay  to  E.  C.  during  her  life,  subject  to  the  proviso  hereinafter  con- 
tained, an  annuity  of  40/.  at  certain  times  specified.  The  contract 
and  obligation  is  not  absolute  and  unqualified,  but  explained,  quali,- 
fied,  and  bound  by  the  proviso,  and  must  be  construed  precisely  in 
the  same  manner  as  if  the  terms  of  the  proviso  had  been  introduced 
into  and  made  part  of  the  contract  and  obligation.  It  is,  therefore, 
to  pay  40/.  per  annum  to  her  during  so  much  of  her  life  as  she  shall 
remain  unmanned,  which  brings  the  case  within  the  unquestioned 
rule  of  law,  as  acted  upon  in  the  cases  referred  to.  One  of  them, 
indeed, — Sheffield  v.  Lord  On^ery — is,  upon  this  point,  stronger  than 
the  present;  for  there  was  a  gift  for  life,  without  any  qualification 
in  the  terms  of  the  grant,  but  a  subsequent  condition,  giving  the 
property  over  in  the  event  of  marriage;  and  Lord  Hardivicke  said, 
that  the  gift  over  was  to  take  effect  on  the  marriage.  There  is 
another  way  in  which  this  may  be  viewed  equally  fatal  to  the  claim. 
The  contract  and  obligation  is,  to  pay  a  certain  sum  at  certain  stip- 
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ulated  periods  during  the  life  of  E.  C;  but  she  is,  by  the  proviso,  at 
each  of  those  periods  to  be  qualified  to  receive  it  by  the  fact  of  not  be- 
iuo-  married.  Can  she  claim  any  of  such  payments,  though  disquali- 
fied by  the  fact  of  marriage  ?  The  condition,  therefore,  if  there  be 
one,  is  precedent  and  not  subsequent." 

*  A  limitation  over  on  marriage,  if  the  marriage  be  with  [  *  197] 
the  testator  himself,  will  not  take  effect,  at  all  events,  if 
the  will  be  republished  after  the  marriage,  as  the  limitation  would 
then,  it  seems,  have  reference  to  a  subsequent  marriage.  See  Cooper 
V.  Cooper,  G  Ir.  Ch.  Rep.  '217,  there  a  testator  by  his  will,  dated  in 
1841,  devised  lands  to  trustees  upon  trust  for  B.  for  life,  "provided 
she  does  not  marry,  and  from  and  after  her  decease  or  second  mar- 
riage," for  other  persons.  In  1847  the  testator  married  B.,  and 
afterward  made  a  codicil  to  his  will  which  had  the  effect  of  repub- 
lishing it.  It  was  held  by  Lord  Chancellor  Brady,  that  the  devise 
to  B.  took  effect  notwithstanding  her  marriage  to  the  testator. 
"Looking,"  said  his  Lordship,  "at  what  took  place,  and  at  the  fact 
that  she  had  married  the  testator  himself,  it  would  be  a  very  strong 
thing  to  decide  that  where,  by  his  own  act,  he  induced  her  to  break 
the  condition,  she  was  to  be  deprived  of  all  this  estate.  I  must, 
however,  treat  the  codicil  as  a  republication,  and  therefore  as  declar- 
ino-  that,  at  all  events,  at  the  time  of  its  execution,  it  was  his  will 
that  she  should  take  this  property  unless  she  should  afterwards 
marry."  See  also  In  re  Corkers,  Minors,  1  Ir.  Jur.  316;  West  v. 
Kerr,  6  Ir.  Jur.  141;  M'Culloch  v.  M'Culloch,  3  Giff.  606. 

Where  the  object  of  a  devisor  appears  to  be,  not  to  restrain  mar- 
riage, but  to  provide  for  a  single  woman  while  she  is  unmarried,  a 
gift  over  upon  her  marriage  will  take  effect,  and  the  question  as  to 
whether  the  clause  containing  such  gift  amounts  to  a  condition  or 
a  limitation  is  immaterial,  inasmuch  as  such  a  distinction  does  not 
apply  to  a  devise  of  realty:  Jones  v.  Jones,  1  Q.  B.  D.  279. 

A  condition  that  trustees  shall  not  pay  over  the  shares  of  legatees 
without  taking  from  them  bonds  that  they  will  not  intermarry  or 
illegally  cohabit  with  certain  persons  will  not  be  enforced:  Poole  v. 
Boii,  11  Hare,  33. 

As  to  consent  to  marriage.'] — In  the  case  of  a  condition  subsequent 
a  marriage  in  the  lifetime  of  the  father,  with  his  consent,  or  even 
his  subsequent  approbation,  is  equivalent  to  a  marriage  after  his 
death  with  the  consent  of  trustees.  See  Clarke  v.  Berkley,  2  Vern, 
720;  Coffin  v.  Cooper,  cited  1  V.  &  B.  481;  Parnell  v.  Lyon,  1  V. 
&  B.  479;  Wheeler  v.  Warner,  1  S.  &  S.  304;  Coventry  v.  Higgins, 
14  Sim.  30;    Violett  v.  Brookman,  5  AV.  R.  342.     See  also  post,  203. 

In  the  recent  case  of  Tweedale  v.  Tweedale  (7   Ch.   D.   633),   a 
testator  gave  power  to  his  trustees,  if  his  daughter  married  with 
their  consent  to  grant  a  life  interest  in  the  whole  or  part  of  her  for- 
tune upon  her  death  to  her  husband.     She  married  in  the 
testator's  lifetime  *  with  his  consent  and  the  trustees  of  the  [  *  198  ] 
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will  had  made  no  appointment.  It  was  held  by  Malins,  V.-C,  upon 
the  authority  of  Wheeler  v.  Warner,  (1  S.  &  S.  304),  first  that  the 
father's  consent  was  equivalent  to  that  of  the  trustees,  and  secondly 
that  the  husband,  although  the  trustees  had  made  no  appointment, 
was  entitled  to  a  life  interest. 

A  condition  may  8ometimes.be  rejected  as  inapplicable.  Thus  Lord 
Rosslyn  held  a  condition  in  a  will  requiring  the  consent  of  trustees  to 
marriage  not  to  be  applicable  to  the  second  marriage  of  a  daughter 
who  had  married  between  the  date  of  the  will  and  the  death  of  the 
testator,  and  Was  a  widow  at  his  death:  Crommelin  v.  Crommelin, 
3  Ves.  227;  Hidcheson  v.  Hammond,  3  Bro.  C.  C.  128. 

A  condition,  moreover,  forfeiting  a  legacy  in  the  event  of  the  leg- 
atee marrying  a  certain  person  without  the  testator's  written  consent, 
has  been  limited  to  a  marriage  in  the  testator's  lifetime:  Booth  v. 
Meyer,  38  L.  T.  N.  S.  125.  And  where  there  was  a  direction  to  pay 
interest  to  a  legatee  so  long  as  she  remained  single,  and  without,  a 
child  with  a  gift  over  on  her  death,  it  was  held  to  give  the  legatee, 
notwithstanding  her  marriage,  the  interest  for  life:  Bird  v.  Hunsdon, 
2  Swanst.  342. 

Where  no  particular  mode  is  prescribed  for  trustees  to  give  their 
consent,  it  will  be  presumed  that  they  have  given  it  where  they  have 
allowed  courtship  and  marriage  to  take  place  without  expressing  their 
dissent,  {Campbell  v.  Lord  Netterville,  2  Ves.  Sen.  530,  cited:  10  Ves. 
243,  cited),  especially  if  from  any  fraudulent  or  corrupt  motive  they 
have  withheld  actual  consent:  Mesgrett  v.  Mesgrett,  2  Vern.  580. 

If  consent  in  ivriting  be  required.  Lord  Eldon  seems  to  have  thought 
that  a  consent  in  writing  was  essential:  Clarke  v.  Parker,  10  Ves. 
12.  However,  in  Lord  Strange  v.  Smith  (Amb.  263),  although  the 
written  consent  of  the  mother  was  made  requisite,  it  was  held  by 
Lord  Hardwicke,  that  the  mother  having  made  her  first  offer  to  Lord 
Strange,  received  him  at  her  house,  encouraged  his  addresses  to  her 
daughter,  and  treated  with  him  and  his  father  about  the  settlement, 
had  thereby  given  her  consent  (although  it  does  not  appear  by  the 
report,  that  it  was  in  writing);  and  that  she  could  not  withdraw  it, 
on  account  of  the  offence  she  took  at  Lord  Strange,  for  some  reflec- 
tions which  she  heard  that  he  had  made  upon  her.  Lord  Eldon, 
although  he  cites  this  case  in  Clarke  v.  Parker  (10  Ves.  12),  does 
not  notice  that  the  consent  was  required  to  be  in  writing.  In  Worth- 
ingtonv.  Evans  (1  S.  &  S.  165),  where,  however,  a  letter  written 
by  the  trustee  the  day  before  the  wedding,  was  held  to  be 
[*  199]  a  sufficient  consent  in  writing.  *  Sir  John  Leach,  V.-C, 
said,  "  that  if  there  had  not  been  such  a  letter,  inasmuch 
as  the  formal  consent  in  writing  would  have  been  executed  by  him, 
but  for  the  accidental  delay  occasioned  by  the  other  trustee,  and 
not  from  any  change  of  purpose,  the  Court  would  have  considered 
his  consent  to  have  been  substantially  given,  according  to  the  will; 
because  he  had  expressed  his  full  approbation  of  the  marriage,  and 
only  did  not  sign  it  for  a  reason  personal  to  himself." 
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Courts  of  equity  are  disposed  to  put  a  favourable  construction 
upon  the  expressions  of  trustees  where  consent  is  requisite,  so  as  to 
prevent  a  breach  of  condition,  especially  after  a  mutual  attachment 
has  been  suffered  to  grow  up  under  their  sanction:  Daley  v.  Des- 
bouverie,  2  Atk.  273;  D^Aguilar  v.  Drinkwater,  2  V.  &  B.  225;  Le 
Jeune  v.  Budd,  6  Sim.  441.  See,  however.  Lord  Eldon's  observa- 
tions on  Daley  v.  Deshouverie,  in  Clarke  v.  Parker,  19  Ves.  12,  18. 

Where  there  was  a  bequest  of  personal  estate  to  A.,  provided  she 
married  with  the  consent  of  B.,  but  if  she  married  without  such 
consent,  then  to  C,  Sir  William  Grant,  M.  R.,  held,  that  a  general 
permission  given  by  B.  after  A.  attained  twenty-one,  to  contract 
marriage  as  she  might  think  fit,  and  subsequent  approbation  of  a 
marriage  contracted  under  such  general  permission  without  his 
knowledge,  was  a  sufficient  compliance  with  a  requisition;  but  as 
the  consent  only  appeared  by  the  answer  of  B.,  which  could  not  be 
read  against  C,  who  was  an  infant,  a  reference  was  directed  to  the 
Master  to  inquire  what  consent  was  given  by  B. ;  Pollock  v.  Croft, 
1  Mer.  181;  Mercer  v.   Hall,  4  Bro.  C.  C.  228. 

The  Court  has  assumed  the  power,  although  it  be  a  dangerous 
one,  of  examining  whether  the  refusal  of  consent  by  a  trustee  pro- 
ceeds from  any  vicious,  corrupt,  or  unreasonable  cause:  Dashioood 
V.  Lord  Bulkeley,  10  Ves.  245;  Clarke  \.  Parker,  19  Ves.  18. 

But  even  if  the  person  who  refuses  his  consent  be  the  devisee 
over,  he  is  not  obliged  to  show  his  reason  for  dissent — it  lies  upon 
the  party  requiring  assent  to  show  that  it  has  been  unreasonably 
refused  "for,"  as  observed  by  Lprd  Eldon,  "the  testator  must  know 
that  he  has  made  necessary  the  consent  of  a  person  who  has  an  in- 
terest;" Clarke  v.  Parker,  19  Ves.  22.  See,  however,  the  remarks 
of  Lord  Hardivicke  in  Harvey  v.  Aston,  1  Atk.  381;  and  of  Lord 
Mansfield  in  Long  v.  Dennis,  4  Burr.  2052. 

If  a  trustee,  whose  consent  to  a  marriage  is   required,  refuse  to 
interfere,  either  by  consenting  or  objecting  to  a  proposed  match, 
the  Court  will  direct  a  reference  to  inquire  and  state  to 
the  Court  *whether  the  marriage  is  a  proper  one:   Gold-  [  *  200  ] 
smid  V.  Goldsmid,  G.  Coop.  225. 

If  consent  be  once  obtained,  unless  by  fraud  or  misrepresenta- 
tion (Dillon  V.  Harris,  4  Bligh,  321),  it  cannot  without  a  sufficient 
reason  be  withdrawn,  especially  if  the  person  so  withdrawing  his 
consent  would  derive  a  benefit  from  a  marriage  without  consent: 
Lord  Strange  v.  Smith,  Amb.  263;  Merry  y.  Ryves,  1  Eden,  1;  Le 
Jeune  v.  Budd,  6  Sim.  441. 

A  conditional  consent  may  be  withdrawn  upon  non- performance 
of  the  conditions.  Thus  in  Dashwood  v.  Lord  Bulkeley,  10  Ves. 
230,  the  refusal  of  tho  intended  husband  to  make  a  settlement  was 
held  bv  Lord  Eldon  a  sufficient  reason  for  the  trustees  withdraw- 
ing their  assent  to  the  marriage,  which  they  had  given  upon  con- 
dition of  his  making  it.  See  also  D'Aguilar  v.  Drinkwater,  2  V.  & 
B.  225. 
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When  the  consent  of  all  the  trustees  is  required,  the  consent  of 
two,  without  the  third  being  consulted,  is  insufficient,  as  there  is  a 
discretion  in  him  as  well  as  the  others  {Clarke  v.  Parker,  19  Ves. 
1);  but  the  consent  of  one  of  the  executors  or  trustees  who  re- 
nounced or  never  acted,  would  according  to  the  more  recent  authori- 
ties be  unnecessary,  the  authority  of  consent  being  annexed  to  the 
office.  See  Clarke  v.  Parker,  19  Ves.  15,  16;  Worfhington  v. 
Evans,  1  S.  &  S,  165;  Botjce  v.  Corbally,  L.  C.  &G.,6  Plunk.  102; 
Ewens  v.  Addison,  4  Jur.  N.  S.  1034;  White  v.  M'Dermott,  7  I.  R. 
C.  L.  4. 

It  has  however  been  held,  in  a  case  of  somewhat  doubtful  au 
thority,  that  where  the  consent  of  a  sole  executor  is  required,  and 
he  renounces,  his  consent  must  nevertheless  be  obtained;  Graydon 
V.  Hicks,  (2  Atk.  16),  there  the  marriaga  was  to  be  with  the  consent 
of  the  executor  Graydon,  the  executor  renounced,  and  administra- 
tion was  granted  to  one  Timewell,  a  marriage  took  place  without 
any  consent;  but  it  was  objected,  that  it  was  not  a  breach  of  the 
condition,  because  Graydon  had  renounced,  and  administration  with 
the  will  annexed  had  been  granted  to  Timewell ;  but  Lord  Hafd- 
wicke  was  of  opinion,  that  the  objection  was  not  well  grounded,  and 
that  the  legacy  was  forfeited;  as  the  word  "executor"  was  a  de- 
scription of  every  person  who  should  be  administrator;  and  that  it 
was  a  power  not  annexed  to  the  office  of  executor,  but  independent 
from  the  rest  of  his  duty  as  executor. 

Where  the  condition  has  become  impossible  by  all  the  per- 
sons dying  whose  consent  was  necessary  before  marriage,  it  is  dis- 
charged. Per  Lord  Hardwicke,  in  Graydon  v.  Hicks,  2  Atk.  16; 
Jones  v.  Suffolk,  1  Bro.  C.  C.  528.  And  see  Peyton  v.  Bury,  2  P. 
Wms.  626;  Aislabie  v.  Rice,  3  Madd.  256;  Grant  v.  Dyer, 
[*201]  2  *Dow,  93;  Collett  v.  Collett,  35  Beav.  312. 

But  if  some  only  of  such  persons  survive,  the  consent  of 
such  survivors,  although  only  a  performance  of  the  condition  cy  pr^ 
will  be  sufficient.  Thus  where  a  legacy  is  given  to  a  legatee  on  mar- 
riao"e  upon  a  condition  precedent  requiring  the  consent  of  both 
parents  of  the  legatee,  the  consent  of  the  surviving  parent  will  be 
deemed  a  sufficient  compliance  with  the  condition:  Dawson  v.  Oliver- 
Massey,  2  Ch.  D.  753.  See  also  Green  v.  Green,  2  J.  &  L.  529; 
Eiving  v.  Addison,  7  W.  R.  23.  A  fortiori  will  this  doctrine  be  ap- 
plicable in  the  case  of  conditions. subsequent.  Thus  where  a  legacy 
was  bequeathed  to  a  lady  upon  condition  of  her  marrying  with  the 
consent  of  tivo  persons  who  were  also  executors;  on  the  death  of  one 
of  them,  the  condition  being  subsequent  and  become  impossible, 
she  might  marry  without  the  consent  of  the  survivor:  Peyton  v. 
Bury,  2  P.  Wms.  626;  but  see  Jones  v.  Earl  of  Suffolk,  1  Bro.  C. 
C.  529;  Collett  v.  Collett,  35  Beav.  312. 

Where,  however,  the  consent  of  a  class  of  persons  as  guardians 
is  required,  whose  temporary  non-existence  could  be  easily  replaced, 
a  marriage  during  the  non-existence  of  guardians  and  consequently 
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without  consent,  will  prevent  the  vesting  of  a  legacy  given  upon 
their  consent.  See  In  re  Broivn's  Will,  18  Ch.  D.  61.  There  the 
testator  after  appointing  his  wife  sole  guardian  of  his  children, 
gave  to  each  of  his  daughters  S.  and  C.  upon  her  attaining  the  age  of 
twenty-one,  or  on  ber  marriage  ivith  the  consent  of  her  guardian  or 
guardians,  whichever  shall  first  happen,  the  sum  of  5000?.  After  the 
death  of  her  mother  C.  made  a  runaway  marriage  and  died  under 
twenty-one.  It  was  held  by  the  Court  of  Appeal,  affirming  the  de- 
cision of  i^r?/,  J.,  that  not  having  attained  twenty-one  or  married 
with  the  consent  of  a  guardian  or  guardians,  she  was  not  entitled 
to  the  legacy  upon  the  ground  that  the  consent  required  had,  as  in 
Dawson  v.  Oliver -Massey,  been  rendered  impossible  by  act  of  God, 
inasmuch  as  by  taking  proper  steps  she  might  have  had  a  guardian 
or  guardians  appointed  by  the  Court,  who  might  have  given  the  re- 
quisite consent  to  the  marriage. 

It  seems,  however,  that  the  consent  of  a  guardian  appointed  by 
the  infant  herself  would  not  have  been  sufficient  (lb.). 

The  same  result  was  arrived  at  in  the  case  of  the  marriage  settle- 
ment of  the  father  in  which  sums  of  money  were  held  ia  trust  for 
daughters  who  attained  twenty  one  or  married  with  the  consent  of 
their  parents  or  guardians:  In  re  Brown'' s  settlement,  18  Ch.  D.  01. 
The  subsequent  approbation  of  persons  whose  consent  is  necessary 
to  a  marriage,  is  immaterial,  because  it  cannot  amount 
to  a  *performance  of  a  condition,  or  dispense  with  a  breach  [  *  202  ] 
of  it:  Reynish  v,  Martin,  3  Atk.  330;  Fry  v.  Porter,  1  Ch. 
Ca.  138;  1  Mod.  300. 

Where  the  marriage  was  to  be  with  "  the  consent  or  approbation  " 
of  a  trustee  who  did  not  give  his  approbation  until  a  month  after 
the  marriage.  Lord  Hardwicke,  C,  struggles  to  distinguish  between 
consent  and  approbation,  and  the  condition  being  in  the  latter  part 
of  the  clause  expressed  in  the  alternative,  inclined  to  the  opinion 
that  the  subsequent  approbation  would  do:  Burleton  v.  Humj^hrey, 
Amb.  256.  "  Lord  Thurloiv,  however,"  says  Lord  Eldon,  "  denied 
that,  as  he  did  not  see  why  subsequent  approbation,  if  sufficient  after 
eleven  months,  would  not  do  at  any  time  during  the  whole  life  of 
the  trustee;  during  which  it  must  be  quite  uncertain  whether  the 
marriage  was  had  in  conformity  with  the  condition  or  not:"  Clarke 
V.  Parker,  19  Ves.  21. 

.And  where  the  condition  was  that  the  party  should  not  marry 
against  the  consent  of  the  trustees,  a  marriage  contracted  irithout 
their  knowledge,  but  with  their  subsequent  approbation,  was  held 
a  breach  of  the  condition:  Long  v.  Ricketts,  2  S.  &  S.  179. 

Where  a  legacy  is  to  vest  or  be  paid  at  a  particular  age,  and  then 
there  is  a  clause  of  forfeiture  on  marriage  without  consent,  such 
clause  will  be  construed  as  having  relation  to  a  marriage  under  the 
specified  age:  and  a  marriage  bubsequent  thereto  without  consent 
is  no  forfeiture:    Lloyd  v.  Branton,  3  Mer.  116;    Osborn  v.  Brown, 
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5  Ves.  527;  Knapp  v,  Noyes,  Ambl.  662.     And  see  Desbody  y.  Boy- 
ville,  2  P.  Wms.  547. 

So  if  a  bequest  be  made  in  trust  for  A.  his  heirs  and  executors 
ivhen  and  as  soon  as  he  attained  ticenty-one  or  married  before  that 
age  ivith  consent  of  guardians,  but  if  he  should  not  attain  twenty - 
one  or  marry  without  such  x;onsent,  then  over.  Sir  W.  Grant,  M. 
R.,  held,  that  on  attaining  twenty-one,  A.  was  absolutely  entitled, 
although  he  had  previously  married  without  consent;  Austen  v. 
Halsey,   13  Ves.  125.      See   also  K^iight  v.  Cameron,  14  Ves.  389. 

Where,  however,  there  was  a  bequest  to  A.  to  be  paid  at  ticenty- 
one  or  marriage,  but  if  A.  died  under  twenty-one  or  married  with- 
out consent  of  B.  then  over.  On  marriage  of  A.  under  twenty-one 
without  consent,  it  was  held  by  Lord  Hardxcicke,  C,  that  a  forfeit- 
ure had  taken  place:  Chauncey  y.  Ch^aydon,  2  Atk.  616. 

In  the  former  class  of  cases  it  will  be  observed  that  the  legacy 
given  on  a  condition  precedent  vests,  if  either  of  the  two  contin- 
gencies happen.  On  the  other  hand,  in  the  latter  class  the  legacy 
given  on  a  condition  subsequent  determines  if  either  of  these  hap- 
pens. 

The  Court  may  relieve  against  forfeiture  occasioned  by 
[*203]  the  negligence  of  a  trustee.  Thus,  in  *  O'Callaghanv. 
Cooper  (5  Ves.  117),  a  trust  term  was  limited  to  trustees, 
to  raise  out  of  real  estate  portions  for  daughters,  to  be  paid  on  mar- 
riage, upon  condition  that  they  should  be  married  with  consent  of 
their  mother,  or  after  her  death,  of  the  trustees,  and  that  the  hus- 
bayid  should  previously  make  a  settlement.  A  marriage  having 
taken  place  with  the  consent  of  the  mother  and  the  privity  of  the 
trustee,  but  by  the  neglect  of  the  trustee,  without  any  settlement,  the 
husband  having  before  and  after  the  marriage  offered  all  that  was 
required  of  him,  and  being  ready  to  execute  a  settlement  within  the 
condition,  relief  was  given  upon  those  circumstances  by  raising  the 
portion  upon  execution  of  the  settlement.  See  also  Mallon  v.  F'itz 
gerald,  3  Mod.  28. 

A  testator's  consent  to  a  marriage  to  take  place  after  his  death, 
does  not  dispense  with  a  condition  of  forfeiture  annexed  to  a  be- 
quest in  his  will  that  the  legatee  shall  forfeit  the  same  in  case  he 
marry  Avithout  the  consent  of  persons  named  in  the  will:  Lovn-y  v. 
Patterson,  8  I.  R.  Eq.  372. 

And  where  a  bequest  is  until  marriage,  the  consent  of  the  testator 
to  a  marriage  will  not  extend  the  bequest.  Bullock  v.  Bennett,  7 
De  G.  M.  &  G.  283;   Cooper  v.  Cooper,  6  Ir.  Ch.  Rep.  217. 

Where  the  testator  has  not  made  the  consent  of  other  persons 
requisite,  the  question  may  arise,  when  he  has  imposed  any  condi- 
tion with  respect  either  to  the  time  of  marriage,  or  against  mar- 
riage with  a  particular  person,  how  far  by  his  own  consent  to  the 
marriage  he  will  be  held  to  have  dispensed  with  the  condition,  and 
it  seems  that  where  the  condition  is  subsequent,  the  consent  of  the 
person  who  imposed  the  condition  will  remove  the  consequence  of 
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its  non-performance.  Thus,  in  Smith  v.  Coivdery  (2  S.  &  S.  358), 
a  testator  bequeathed  his  residuary  personal  estate  unto  his  exe- 
cutors upon  trust  to  pay  and  divide  the  same  equally  amongst  his 
children  Susannah,  Mary,  Ann,  Fanny,  and  William,  when  they 
should  respectively  attain  twenty-one,  or  on  the  day  of  marriage, 
the  interest  in  the  meantime  to  be  applied  for  their  maintenance, 
"except  his  daughter  Mary,  whose  share  the  testator  directed  should 
be  paid  to  her  upon  the  day  of  her  intermarriage  with  any  other 
person  excepting  H.  T.,  and  the  interest  in  the  mean  time  to  be  ap- 
plied for  her  maintenance;"  and  the  testator  directed  that  "in  case 
his  daughter  Mary  should  at  any  time  thereafter  intermarry  with  H. 
T.,  then  upon  trust  to  pay  and  divide  her  share  of  the  residue  of  his 
personal  estate"  unto  and  amongst  his  other  children.  The  testator 
died  on  the  1st  of  June,  1795,  but  his  daughter  had  during  the 
testator's  lifetime,  and  with  his  consent  married  H.  T.  It  was  held 
by  Sir  John  Leach,  V.-C,  that  Mary  was  entitled  to 
*  her  legacy.  "The  testator,"  said  his  Honor,  "introduces  [  *204  ] 
a  condition  n  his  will  to  prevent  the  marriage  of  his 
daughter  Mary  with  H.  T.  After  the  making  of  his  will,  his  daughter 
married  H.  T.  with  his  express  consent  and  approbation;  and  the 
condition  is  thus  dispensed  with.  In  coming  to  this  conclusion  I 
follow  the  cases  of  Clarke  v.  Berkeley,  2  Vern.  729;  Crommelin  v. 
Crommelin,  3  Ves.  227;  and  Parnell  v.  Lyon,  1  Ves.  &  B.  479;"  sed 
vide  Davis  v.  Angel,  4  De  G.  F.  &  Jo.  524. 

But  the  consent  of  the  testator  will  not  dispense  with  a  condition 
precedent,  that  is  to  say  where  the  performance  of  the  condition  is 
necessary  before  any  interest  is  taken  by  the  intended  legatee  or  de- 
visee: Bullock  v.  Bennett,  7  De  G.  Mac.  &  G.  283;  Young  v.  Ftirse, 

3  Jur.  N.  S.  603,  8  De  G.  Mac.  &  G.  756;  West  v.  Kerr,  6  Ir.  Jur. 
141;  Davis  v.  Angel,  31  Beav.  223. 

From  these  authorities  we  may  come  to  the  conclusion  that  the 
consent  of  the  testator  in  such  cases,  not  testamentarily  given,  will 
not  dispense  with  a  condition  imposed  by  his  will,  unless  it  be  a  con- 
dition subsequent. 

As  to  whether  conditions  requiring  marriage  with  consent  are 
broken  by  a  first  marriage  without  consent,  so  as  to  disable  a  legatee 
from  taking  upon  a  second  marriage  with  consent,  seems  to  be  some- 
what doubtful.  In  Stackpole  v.  Beaumont  (3  Ves.  89),  where  a  legacy 
was  given  by  a  testator  to  his  daughter,  payable  upon  her  marriage, 
if  before  twenty-one,  with  consent  of  trustees,  the  legatee  having 
married  before  twenty-one,  and  without  consent,  Lord  Loughborough 
held  that  the  legacy  was  not  then  payable.  Afterwards,  having  attained 
twenty-one,  she  married  a  second  husband,  and  claimed  the  legacy, 
but  Sir  John  Leach,  M.  R.,  thought  himself  bound  by  Lord  Lough- 
borough^ s  decision  from  deciding  in  her  favour:  Clifford  v.  Beaumont, 

4  Russ.  325.  The  point  however  raised  before  Sir  John  Leach  was 
not  decided  by  Lord  Loughborough,  and  Sir  John  Leaches  judgment 
has  ver J  properly  been  doubted:  Beaumont  v.  Squire,  17  Q.  B.  905; 
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Davis  V,  Angel,  31  Beav.  223;  and  see  Randal  v.  Payne,  1  Ero.  C. 
C.  55,  in  which  case  there  was  a  bequest  to  J.  and  M.,  in  case  they 
married  into  certain  families,  and  if  they  should  not  marry  then 
over.  Upon  their  marrying  into  other  families  Lord  Thurlow  (with- 
out suggesting  that  any  forfeiture  had  thereby  taken  place)  held 
that  marriage  with  certain  .families  being  a  condition  precedent 
nothing  could  vest  until  it  had  taken  place,  and  that  they  had  their 
whole  lives  for  the  performance  of  the  condition.  See  Buddy  v. 
Gresham,  2  L.  K.  Ir.  442. 

In  the  case,  however,  of  Lotve  v.  Manners  (5  B.  &  Aid.  917),  a 
devise,  subject  to  a  similar  condition,  was  held  to  be  at 
[*205]  once  *  forfeited  by  marriage  into  another  family.  This 
case,  however,  is  distinguishable  from  Randal  v.  Payne  by 
the  circumstance  that,  in  Loive  v.  Manyiers^  from  the  day  of  mar- 
riage into  another  family  each  daughter  was  to  be  entitled  to  a 
fortune  substituted  for  that  given  in  the  event  of  her  husband  hav- 
ing been  one  of  the  favoured  families,  thereby  showing  that  the 
choice  was  only  once  tendered  to  her. 

Where  a  condition  against  marriage  was  broken  by  a  widow,  who 
concealed  her  second  marriage,  her  husband,  who  was  aware  of  the 
condition,  was  held  bound  to  refund  the  income,  which  trustees  had 
paid  to  her  in  ignorance  of  the  marriage;  Charlton  v.  Coombes,  4 
Giff.  382;  11  W.  K  (V.-C.  S).  1038. 

Iq  a  case  whei'e  an  estate  was  limited  over  in  a  settlement  to  the 
plaintiff  on  the  second  marriage  of  the  defendant  a  widower,  the 
plaintiff  filed  a  bill  alleging  that  the  marriage  had  taken  place,  and 
seeking  discovery,  a  declaration  of  the  rights  of  the  parties,  and  the 
appointment  of  new  trustees.  It  appeared  by  the  evidence  that  no 
marriage  had  taken  place,  but  that  the  defendant  was  cohabiting 
with  a  woman  whom  he  held  out  to  the  world  to  be  his  wife.  It  was 
held,  however,  by  Sir  TF.  Page  Wood,  V.-C,  that  as  the  plaintiffs 
failed  in  what  was  really  their  whole  case,  they  ought  to  pay  the 
costs  of  all  parties  np  to  the  hearing,  although  incidental  relief 
was  granted  by  the  a[>pointment  of  new  trustees:  Preece  v.  Searle, 
3Jur.  N.  S.  711. 

Persons  will  not  be  permitted  to  allow  a  long  time  to  elapse  with- 
out making  any  claim,  and  then  to  insist  on  a  forfeiture  and  throw 
on  the  persons  entitled  the  burden  of  proving  that  there  has  been 
none.  Thus,  where  a  legacy  was  given,  conditional  on  the  consent 
and  approbation  of  the  trustees,  and  the  party  entitled  in  default 
of  consent  made  no  claim  until  twenty-eight  years  had  elapsed  after 
the  marriage,  and  the  trustees  and  the  legatee  were  all  dead,  it  was 
held  by  Sir  J.  Romilly,  M.  R.,  although  there  was  no  distinct  proof 
of  consent,  yet  that  it  was  to  be  presumed,  under  the  circumstances 
of  the  case:  Re  Berch,  17  Beav.  358. 

It  may  bo  here  mentioned  that  ignorance  of  a  condition  annexed 
to  a  gift  by  will  does  not  protect  the  devisee  or  legatee  from  the 
consequences  of  not  complying  with  the  condition  {Porter  v.  Fry, 
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Venf.  199;  In  re  Hodges'  Legacy,  16,  L.  E.  Eq.  92;  Astley  v.  Earl 
of  Essex,  18  L.  R.  Eq.  290,)  except  where  the  devisee  in  such  case 
is  also  heir-at  law  of  the  devisor,  for  it  has  been  expressly  decided 
that  neither  neglect  or  refusal  to  comply  with  a  condition  will  sub- 
ject an  heir-at-law  to  the  loss  of  an  estate  unless  he  has  notice  of 
the  condition:  Doe  d.  Kedrick  v.  Lord  W.  Beauclerk,  11  East, 
657,  667;  Doe  d.  Taylor  y.  Crisp,  8  Ad.  &  Ell.  778;  Murphy  v. 
Broder,  9  I.  R.  C.  L.  123. 

*  Where  there  is  a  proviso  by  which  a  legacy  is  for-  [*206  ] 
feited  unless  claimed  within  a  certain  period  from  the 
testator's  decease,  the  forfeiture  will  take  effect  if  the  legacy  be 
not  claimed  within  the  time  mentioned,  though  the  legatee  had  re- 
ceived no  notice  of  the  legacy  on  the  death  of  the  testator:  Burgees 
v.  Robinson,  3  Mer.  7;  Tulk  v.  Houlditch,  1  V.  &  B.  248;  Davis  v. 
Angell,  31  Beav.  223;  Potvell  v.  Raivle,  18  L.  R.  Eq.  243. 

It  seems  however,  that  the  filing  of  a  bill  for  the  administration 
of  the  estate  before  the  time  appointed  for  claiming  the  legacy, 
will  amount  to  the  same  thing  as  a  claim  by  the  legatees  even 
though  they  may  not  be  parties  to  the  suit:  Tollner  v.  Mamott,  4 
Sim.  19. 

Contract  in  restraint  of  marriage,  or  in  fraud  of  the  marriage 
contract.^ — Upon  the  principle  of  public  policy,  contracts  in  re- 
straint of  marriage  are  held  void.  Thus  in  Baker  v.  White  (2  Vern. 
215),  a  widow  gave  a  bond  to  pay  B.  lOOZ.  if  she  married  again, 
atd  B.  gave  a  bond  to  her,  to  pay  her  executors  the  like  sum  if  she 
should  not  marry  again.  On  the  marriage  of  the  widow,  a  bill  being 
filed  by  her  and  her  husband,  the  Court  ordered  her  bond  to  be  de- 
livered up  to  her,  also  the  bond  of  B.  to  be  delivered  up  to  him.' 

But  where  a  contract  is  divisible,  one  alternative  which  is  valid 
will  not  be  rendered  invalid  by  another  alternative  which  is  void, ' 
as  being  in  restraint  of  marriage.  Thus  \n  Robinson  v.  Ommaney, 
(23  Ch.  D.  285),  an  unmarried  woman,  having  a  power  of  appoint- 
ing a  sum  of  money  by  will,  covenanted  to  make  a  will  appointing 
it  to  a  mortgagee,  and  she  covenanted  that  "  she  would  not  do  or 
commit  any  act,  deed,  matter,  or  thing  by  means  whereof  the  said 
will  so  to  be  made  by  her  should  be  revoked,  annulled,  cancelled,  or 
effected  in  any  manner  howsoever."  She  afterwards  became  bank- 
rupt, and  obtained  her  discharge,  and  after  her  discharge,  she 
revoked  her  will,  and  made  another  appointing  the  sum  of  money 
to  another  person.  It  was  held  by  the  Court  of  Appeal,  affirming 
the  decision  of  Kay,  J.  (reported  21  Ch.  D.  780),  first,  that  the 
covenant  not  to  revoke  the  will  was  divisible,  and  was  not  wholly 
void,  although  in  one  alternative  it  was  in  restraint  of  marriage; 
secondly,  that  the  contingent  liability  under  the  covenant  was  in- 
capable of  proof  under  the  bankruptcy  that  the  covenant  was  not 
released  by  the  bankruptcy,  and  that  an  action  would  lie  for  dam- 
ages for  a  breach  of  the  covenant  committed  after  the  bankruptcy... 
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So,  a  contract  to  marry  a  particular  person,  when  that  person  is 
not  bound  by  corresponding  obligation,  will  be  cancelled:  "  it  being 
contrary  to  the  nature  and  design  of  marriage,  which 
[  *  207  ]  ought  to  proceed  *  from  a  free  choice,  and  not  from  any 
compulsion:"  Key  v.  Bradshaiv,  2  Vern.  102;  and  see 
Woodhouse  v.  Shepley,  2  Atk.  535;  Lowe  v.  Peers,  4  Burr.  2225; 
Cock  V.  Richards,  10  Ves.  429;  Hartley  v.  Rice,  10  East,  22.  See 
Dig.  Lib.  XXXV.,  tit.  1,  1.  62,  63,  64. 

A  contract  by  which  persons  were  mutually  bound  to  marry  each 
other  has  been  held  valid  at  law.  See  Cock  v.  Richards,  10  Ves. 
438,  439;  and  Atkins  v.  Farr,  1  Atk.  28;  >S.  C,  2  Eq.  Ca.  Ab.  247. 
But  a  bond  under  a  penalty  to  marry  a  particular  person,  given  in 
fraud  of  a  parent  or  person  in  loco  parentis  has  been  set  aside  in 
equity:   Woodhouse  v.  Shepley,  2  Atk.  535. 

A  covenant  to  pay  a  woman  a  sum  of  money  as  long  as  she  continues 
sole  and  unmarried  is  not  illegal:   Gibson  v.  Dickie,  3  M.  &  S.  463. 

Although  the  contract  may  have  been  mutual  and  valid  at  law,  a 
Court  of  equity  has  relieved  against  it,  if  it  were  a  fraud  upon  a 
parent,  or  a  person  in  loco  parentis,  from  whom  expectations  were 
entertained.  This  was  much  discussed  by  Lord  Hardwicke,  in  the 
important  case  of  Woodhouse  v.  Shepley,  2  Atk.  535,  where  it  seems 
that  the  defendant,  a  tailor  in  the  year  1730  made  his  addresses  to 
the  daughter  of  a  man  of  substance;  who  immediately  forbade  his 
daughter  giving  the  suitor  any  encouragement;  notwithstanding 
which,  the  courtship  was  carried  on  in  a  clandestine  manner  till 
January,  1732,  when  they  gave  each  other  mutual  bonds  in  a  penalty 
of  600 Z.  to  marry  each  other  thirteen  months  after  the  decease  of 
the  father.  Upon  the  death  of  the  father,  in  1736,  a  bill  being 
tiled  by  the  daughter,  Lord  Hardwicke,  upon  the  whole  circumstances 
taken  together,  but  principally  by  the  encouragement  which  a  dif- 
ferent decision  might  give  to  disobedience,  and  fraud  on  parents, 
decreed  the  bond  given  by  the  daughter  to  be  cancelled.  "The 
points,"  said  his  Lordship,  "on  which  I  found  my  judgment,  are 
these:  that  bonds  of  this  sort,  where  parents  are  living,  are  liable 
to  great  fraud  and  abuse;  that,  to  decree  in  favour  of  such  a  bond, 
would  be  a  great  encouragement  to  persons  to  lie  upon  the  catch  to 
procure  unequal  marriages  against  the  consent  of  parents;  and 
though  they  dare  not  solemnise  the  marriage  in  the  lifetime  of  the 
parent,  but  only  engage  the  affection,  and  draw  the  unfortunate 
person  into  a  bond  to  forfeit  their  whole  fortune,  as  is  the  case  here, 
yet  it  is  of  very  dangerous  consequence,  and  tends  to  bring  great 
misfortunes  upon  families. 

"Another  principal  ground  of  my  opinion  is,  that  this  tends  to 
encourage  disobedience  to  parents,  and  indeed  is  a  fraud  and  im- 
position on  the  parent,  though  there  is  no  aqtual  fraud  as  between 
the  parties.  In  this  case  she  lived  with  her  father,  and 
[  *  208  ]  was  *  dependent  on  him  for  her  portion,  and  he  considered 
her  as  a  child  to  be  advanced;  and  though  a  parent  has 
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no  power  by  law  to  prevent  the  marriage  of  his  child,  yet  it  is  ex- 
pected that  she  should  take  his  consent  and  approbation;  and  by 
the  laws  of  some  countries  this  is  made  necessary.  It  is,  therefore, 
a  fraud  on  the  father,  who  thinks  his  child  has  submitted  to  his 
opinion  of  the  match,  and  in  that  opinion  makes  a  provision  for  her, 
to  advance  her  in  marriage,  which,  had  he  known  of  the  bond, 
he  would  not  have  done,  or  might  have  done  in  such  a  manoer  as 
would  have  prevented  the  marriage;  it  is  therefore,  in  fraud  of  the 
father's  right  of  disposing  of  his  fortune  among  his  children,  ac- 
cording to  their  deserts,  and  may  be  compared  to  the  cases  of  bonds 
given  before  marriage  to  return  a  part  of  the  portion;  for  there  is 
no  fraud  in  those  cases  between  the  contracting  parties,  but  on  the 
parents  or  friends  of  one  of  them,  who  are  deceived,  by  settling 
lands  equal  to  the  portion  that  appears  to  be  given;  and  for  such 
reason  such  bonds  have  been  set  aside." 

In  another  respect  our  Courts  have  very  properly  not  followed 
the  civil  law,  by  which  proxenetce,  or  matchmakers,  were  allowed  to 
stipulate  for  a  reward  not  exceeding  a  certain  amount,  for  promot- 
ing marriages;  for  it  has  been  held  in  equity,  from  a  verly  early 
period,  that  all  contracts  or  agreements  for  promoting  marriages 
for  reward  (usually  termed  marriage  brokage  contracts)  are  utterly 
void,  upon  the  principle,  that  every  contract  relating  to  marriage 
ought  to  be  free  and  open,  whereas  marriage  brokage  contracts 
necessarily  tend  to  a  deceit  on  one  party  to  the  marriage,  or  to  the 
parents  or  friends  (Roberts  v.  Roberts,  3  P.  Wms.  76;  Heap  v.  Mar- 
ris,  2  Q.  B.  D.  630;  Chester -field  v.  Janssen,  2  Ves.  156;  ante.  Vol. 
I.  p.  669),  and  one  not  only  injurious  for  the  particular  damage  done 
to  the  parties  only,  but  likewise  on  grounds  of  public  policy,  "mar- 
riage greatly  concerning  the  public."  Per  Lord  Talbot,  in  Law  v. 
Laiv,  Ca.  t.  Talb.  142. 

A  leading  case  upon  this  subject  is  Hall  v.  Thynne,  Show.  P.  C. 
76.  There  Thynne,  having  tin  intention  to  make  his  addresses  to 
Lady  Ogle,  gave  a  bond  of  1000/.  penalty,  to  pay  500Z.  ten  days 
after  his  marriage  to  one  Potter,  who  assisted  in  promoting  the 
marriage,  which  afterwards  took  effect.  After  the  death  of  Thynne, 
Poj:ter  brought  an  action  upon  the  bond  against  the  executors,  and 
proving  the  marriage,  recovered  a  verdict  for  the  lOOOZ.  Thereupon 
the  executors  filed  a  bill  in  chancery,  for  relief,  as  the  bond  was 
given  for  an  unlawful  consideration.  Upon  hearing  the  cause  at  the 
Rolls,  Sir  John  Trevor,  M.R.,  decreed  the  bond  to  be  delivered 
up  and  satisfaction  to  be  acknowledged  upon  the  judg- 
*  ment:  this  decree  being  reversed  by  Lord  Keeper  [  *  209  ] 
Somers,  the  executors  appealed  to  the  House  of  Lords.  It 
was  argued,  on  behalf  of  the  appellants,  that  such  bonds  to  match- 
makers and  procurers  of  marriage,  were  of  dangerous  consequence, 
and  tended  to  betraying  and  oftentimes  to  the  ruin,  of  persons  of 
quality  and  fortune.  That,  if  the  use  of  such  securities  and  con- 
tracts should  be  allowed  and  countenanced,  they  might  prove  the 
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occasion  of  many  unhappy  marriages,  to  the  prejudice  and  discom- 
fort of  the  best  of  familes.  That  such  bonds  and  securities  had 
always  been  discountenanced,  and  relief  in  equity  given  against 
them,  even  so  long  since  as  the  Lord  Coventry's  time,  and  long  be- 
fore, and  particularly  in  the  case  of  Arundel  v.  Trevillian,  4  Feb. 
11  Car.  1  (1  Ch.  Kep.  87);. and  that  marriages  ought  to  be  pro- 
cured and  promoted  by  the  mediation  of  friends  and  relations,  and 
not  of  hirelings.  That,  if  such  bonds  were  not  vacated,  when  ques- 
tioned in  a  Court  of  equity,  it  would  be  an  evil  example  to  execu- 
tors, triistees,  guardians,  servants,  and  other  people  having  the  care 
of  children;  and  therefore  it  was  prayed  that  tbe  decree  of  the 
Lord  Keeper  might  be  reversed,  and  it  was  reversed  accordingly: 
S.  C,  1  Eq.  Ca.  Ab.  89,  pi.  3;  3  P.  Wms.  76;  3  Lev.  414. 

The  vice  of  such  a  consideration  was  afterwards  pleadable  at  law : 
{Collins  v.  Blmitern,  2  Wils.  347). 

And  so  far  has  the  principle  been  carried,  that  Lord  Redesdale 
declared  a  bond  void  which  was  given  as  a  remuneration  to  the 
obligee  for  having  assisted  the  obligor  in  efPecting  an  elopement  and 
marriage  without  the  consent  of  the  wife's  friends,  although  it  was 
given  voluntarily  after  marriage,  and  without  any  previous  agree- 
ment for  the  same:   Williamson  v.  Gihon,  2  S.  &  L.  357,  362. 

The  fact  of  the  match  being  an  equal  or  proper  one,  as  in  Hally. 
Potter,  will  not  render  a  marriage  brokage  contract  valid:  Cole  v. 
Gibson,  1  Ves.  506;  and  such  contract  being  contrary  to  public  policy, 
is  not  capable  of  confirmation;  Cole  v.  Gibson,  1  Ves.  503,  506,  507; 
Roberts  v.  Roberts,  3  P.  Wms.  74,  and  Cox's  note  (1) ;  and  money 
paid  pursuant  to  such  contract  has  been  recovered  back  in  equity: 
Smith  V.  Bruning,  2  Vern.  392 ;  Goldsmith  v.  Bruning,  1  Eq.  Ca.  Ab. 
89,  pi.  4. 

Upon  the  same  principle,  every  contract  by  which  a  parent  or 
guardian  obtains  any  security  for  promoting  or  consenting  to  the 
marriage  of  his  child  or  ward,  is  void:  Keat  v.  Allen,  2  Vern.  588; 
S.  C,  Prec.  Ch.  267.  So,  in  Duke  of  Hamilton  v.  Lord  Mohun,  2 
Vern.  652;  Gilb.  Eq.  Rep.  297,  the  mother  being  guardian,  on  the 
marriage  of  her  daughter,  insisted  upon  having  from  the  intended 
husband  a  bond,  in  a  penalty  that  he  would  give  her  a  re- 
[*  210]  lease  of  all  accounts  as  guardian,  within  two  *  years  after 
the  marriags.  The  bond  was  set  aside,  as  the  case  was  in 
the  nature  and  within  the  reason  of  marriage  brokage  bonds,  and 
that  there  was  no  difference  between  giving  a  bond  for  procuring  a 
marriage,  and  a  bond  to  release  part  of  what  became  due. 

Upon  similar  grounds,  all  contracts  upon  a  treaty  for  a  marriage, 
tending  to  deceive  or  mislead  one  of  the  parties  to  it,  or  their  rela- 
tives, will  be  held  void.  Thus  a  security  given  by  a  son  without  the 
privity  of  his  parents,  who  provided  for  him  on  his  marriage,  to  re- 
turn part  of  the  portion  of  his  wife,  is  void ;  Turton  v.  Benson,  1  P. 
Wms.  496;  and  see  Kemp  v.  Coleman,  Salk.  156.  So  where,  upon 
a  marriage,  a  settlement  was  agreed  to  be  made  of  certain  property, 
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by  relations  on  each  side,  and  after  the  marriage  one  of  the  parties 
procured  an  underhand  agreement  from  the  husband  to  defeat  the 
settlement,  it  was  set  aside,  and  the  original  agreement  carried  into 
effect:  Peyton  v.  Bladwell,  1  Vern.  240;  Stribblehill\.  Brett,  2  Vern. 
445;  S.  C,  Prec.  Ch.  1G5. 

So,  where  a  man,  on  the  treaty  for  the  marriage  cf  his  sister,  let 
her  have  money,  privately,  in  order  that  her  portion  might  appear 
as  large  as  was  insisted  on  by  the  intended  husband,  and  she  gave  a 
bond  to  her  brother  for  the  repayment  of  it,  it  was  decreed  to  be  de- 
livered up:  Gale  v.  Lindo,  1  Vern.  475;  and  see  Lar>itee  v.  Hanman, 
2  Vern.  499.  So,  where  a  father,  having,  upon  the  marriage  of  his 
son,  made  a  settlement  of  an  annuity  upon  the  wife  in  full  for  her 
jointure,  and  in  lieu  of  dower,  the  son,  privately,  without  the 
knowledge  of  his  intended- wife  or  her  father,  gave  a  bond  to  in- 
demnify his  father  against  the  annuity  or  rent-charge,  it  was  held 
void  by  Sir  W.  Grant,  M.  R.,  as  a  fraud  upon  the  faith  of  the  mar- 
riage contract.     Palmer  v.  Neave,  11  Ves.  165. 

Relief  will  be  granted  in  such  transactions,  although  the  party  to 
the  marriage  seeking  it  be  particeps  criminis;  thus,  in  Redman  v. 
Redman,  1  Vern.  343,  iipon  a  treaty  of  marriage  between  A.  and  the 
daughter  of  B.,  B.  would  not  consent  to  the  marriage,  because  A. 
owed  2001.  to  C.  A.'s  brother  thereupon  gave  his  bond  to  secure  the 
debt,  and  A.'s  bond  was  cancelled;  A.  however,  without  the  knowl- 
edge of  B.,  but  with  the  privity  of  his  daughter,  gave  a  counter- 
bond  to  his  brother.  Upon  A.'s  death,  it  was  held,  that  the  wife, 
though  a  party  to  the  fraud,  might  set  aside  the  bond;  and  the  Lord 
Chancellor  said,  that  if  A.  had  been  alive,  and  a  party,  he  might 
also  have  been  relieved. 

The  principle  upon  which  this  class  of  cases  proceeds  was  much  dis- 
cussed in  the  leading  case  of  Neville  v.  Wilkinson,  1  Bro.  C  C.  543. 
There  Mr.  Neville,  being  about  to  marry,  inquiry  was  made 
by  the  lady's  father  to  what  extent  *  he  was  indebted.  [  *  211  ] 
Wilkinson,  who  was  applied  to,  at  the  desire  of  Neville  con- 
cealed a  demand  which  he  had  against  him;  after  the  marriage  he 
attempted  to  recover  it,  and  a  bill  was  tiled  by  Mr.  Neville  to  re- 
strain him.  Lord  T/uirloiv  held,  that  Wilkinson,  having  made  a 
misrepresentation,  a  Court  or  equity  must  hold  him  to  it;  observing 
that  the  principle  on  which  such  cases  had  been  decided  was,  "that 
faith  in  such  contracts  was  so  essential  to  the  happiness  both  of  the 
parents  and  children,  that  whoever  treats  fi'audulently  on  such  an 
occasion,  shall  not  only  not  gain,  but  even  lose  by  it."  And  see  Scott 
V.  Scott,  1  Cos.  366;  Shirley  v.  Ferrers,  cited  11  Ves.  536;  The  Vaux- 
hall  Bridge  Company  v.  The  Earl  of  Spencer,  Jac.  67. 

But  equity  will  not  interfere  if  another  eqiially  innocent  person 
would  thereby  be  injured.  Thus,  in  Roberts  v.  Roberts,  3  P.  Wms. 
65,  A.  treated  for  the  marriage  of  his  son,  and  in  the  settlement  on 
the  son  there  was  a  power  reserved  to  the  father  to  jointure  any 
wife  whom  he  should  marry  in  200Z.  per  annum,  he  paying  or  se- 
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curing  the  payment,  of  lOOOi!.  to  the  son.  The  father,  treating 
about  marrying  a  second  wife,  the  son,  pursuant  to  an  agrtement 
with  second  wife's  relations,  released  the  lOOOZ.,  but  at  or  soon  af- 
ter the  marriage  took  a  new  bond  from  his  father,  without  the 
privity  of  the  second  wife  or  her  relations.  Upon  a  bill  being  tiled 
by  the  father,  Sir  Joseph  JeJcyll,  M.  R.,  refused  to  set  aside  the  bond 
given  to  the  son,  observing,  that,  whatever  arguments  could  be  made 
use  of  in  favour  of  the  father's  second  wife  or  of  the  father,  to 
prove  that  be  ought  to  be  discharged  of  the  bond  for  payment  of 
the  lOOOZ.,  the  very  same  arguments  might  be  urged  on  behalf  of 
the  son  and  his  wife,  to  prove  that  it  ought  to  be  paid.  Thus,  sup- 
posing it  to  be  a  hardship  upon  the  father's  second  wife  that  her 
husband  should  be  forced  to  pay  this  lOOOZ.,  in  breach  of  the  pub- 
lic and  open  agreement  made  by  the  son,  was  it  not  equally  a  hard- 
ship tipon  the  son's  wife,  and  as  much  a  violation  of  the  open  and 
fair  agreement  made  on  her  marriage,  that  the  lOOOi.  should  not 
be  paid  upon  the  father's  making  a  second  jointure,  the  consequence 
of  which  would  be,  that,  as  the  agreement  on  the  son's  marriage 
was  first,  it  ought  to  have  the  preference?  Quiprior  est  in  tempore, 
potior  est  in  jure.  See  the  remarks  on  this  case  in  Lee  v.  Hayes,  17 
J.  C.  L.  R.  (N.  S.)  394. 

As  to  settlements  or  contracts  by  a  woman  about  to  be  married 
in  fraud  of  marital  rights,  see  Countess  of  Strathmore  v.  Bowes, 
ante,  Vol.  1,  p.  471,  and  note. 

As  to  Conditions  annexed  to  Gifts  for  the  purpose  of  ef- 
[  *  212  ]  fecting  the  separation  of  Husband  and  *  Wife.] — Upon 
principles  of  public  policy  it  has  been  held,  that  where  be- 
quests are  made  to  married  women  upon  condition  of  their  living 
separate  from  their  husbands,  the  condition  is  void,  being  consid- 
ered pro  non  scripto,  and  the  bequest  will  be  good.  Thus,  in  the 
old  case  of  Tennant  v.  Brail,  Toth.  141,  where  a  man  bequeathed  a 
sum  of  money  to  his  daughter,  "If  she  will  be  divorced  from  her 
husband,"  it  was  held  that  the  gift  was  good,  though  the  condition 
was  void.  So  in  the  case  of  Broivn  v.  Peck,  1  Eden's  Rep.  140, 
where  a  testator  directed  "that  if  his  neice  lived  with  her  husband 
his  executors  should  pay  her  2Z.  per  month,  and  no  more;  hid  if  site 
lived  from  him,  and  with  her  mother,  then  thej  should  allow  her  61. 
per  month."  It  was  held  by  Lord  Keeper  Henley,  that  the  neice 
was  entitled  to  the  monthly  payment  of  5Z.,  and  his  Lordship 
thought  "that  the  condition  annexed,  being  impossible  at  the  time 
of  imposing  it,  and  contra  bonos  mores,  the  legacy  was  simple  and 
pure." 

The  same  principle  was  acted  upon  in  the  recent  ease  of  Wren  v. 
Bradley,  2  De  G.  &  Sm.  49:  there  a  testator  bequeathed  an  annuity 
to  his  daughter,  a  married  woman,  "in  case  she  should  be  living 
apart  from  her  husband,  and  should  continue  so  to  do"  during  the 
life  of  his  widow,  with  a  direction  that  if  at  any  time  the  annuitant 
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should  cohabit  with  her  husband,  the  annuity  should  cease.  By 
the  same  will  he  bequeathed  a  share  in  the  residue  upon  trust  to 
pay  the  income  to  the  same  daughter  during  such  time  as  she  should 
continue  to  live  apart  from  her  said  husband;  but  should  she  at  any 
time  cohabit  with  him,  the  testator  directed  that  during  such  time 
the  income  should  be  paid  between  other  legatees.  The  will  also 
contained  a  trust  for  children  of  the  daughter  by  any  other  hus- 
band. At  the  date  of  the  will  the  daughter  and  her  husband  were 
living  apart;  but  before  and  at  the  date  of  the  testator's  death  they 
were  reconciled  and  living  together,  and  so  continued  to  live.  It 
was  held  by  Sir  J.  L.  Knight  Bruce,  V.-C,  that  the  daughter  was 
entitled  to  the  bequests.  "It  is  impossible,"  said  his  Honor,  "to 
read  the  will  without  perceiving  that  the  testator's  wish  and  object 
were  to  obstruct  a  reconciliation,  and  prevent  the  wife  from  living 
with  her  husband;  and  that,  by  that  wish,  by  that  object  its  pro 
visions  to  her  were  influenced  and  directed.  The  weight  of  authority 
and  the  principles  of  the  civil  law  as  far  as  I  consider  them  appli- 
cable, seem  to  me  to  render  a  decision  in  this  case  in  the  daughter's 
favour  consistent  at  once  with  technical  equity  and  moral  justice." 

This  principle  is  not  applicable  where  the  bequest  is  of  such  a 
nature  as  not  to  influence  the  conduct  of  the  husband  and 
wife,  *  and  the  bequest  to  the  husband  or  wife  living  apart  [  *  213] 
from  each  other  is  to  take  effect  immediately  on  the  death 
of  the  testator.  See  Shewell  v.  Divarris,  Johns.  172:  in  that  case 
a  testatrix  made  a  bequest  of  a  moiety  of  her  residuary  personal 
estate  to  her  nephew,  provided  and  on  the  express  condition  that  he 
should  be  residing  with  his  then  present  wife,  if  she  should  be 
living  at  the  time  of  the  testatrix's  decease,  but  in  case  they  should 
not  at  that  time  be  living  together  as  man  and  wife,  then  (subject 
as  aforesaid)  she  gave  and  bequeathed  one  half  of  such  moiety  of 
the  said  residue  unto  the  wife  absolutely  and  the  other  half  part 
thereof  to  the  husband.  It  was  held  by  Sir  W.  Page  Wood,  V.-C, 
that  the  bequest  was  good  notwithstanding  the  rule  which  avoids 
gifts  providing  for  a  future  separation.  "The  rule,"  said  his  Honor, 
"which  avoids  gifts  providing  for  a  future  separation  between  hus- 
band and  wife  does  not  apply  to  a  case  like  the  present.  Here  the 
gift  is  by  will,  and  merely  provides  for  either  contingency,  namely, 
that  of  the  husband  and  wife  living  together  or  separate  at  the  mo- 
ment when  the  will  must  take  effect,  namely,  at  the  death  of  the 
testatrix.  The  bequest  cannot  influence  their  conduct,  but  takes 
effect  immediately  on  the  death,  according  to  the  then  state  of 
facts." 

As  to  separations  effected  between  husband  and  wife  by  their 
mutual  consent,  see  the  note  to  Stapilton  v.  Stapilton,  post. 

[_Doctrine  of  Restraint  of  Marriage  Restated. — According  to  Go- 
dolphin  on  Legacies,  part  1,  p.  45,  ch.  15,  Sec.  1;  all  conditions 
against  the  liberty  of  marriage  were  in  his  day  considered  unlawful- 
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if,  however,  they  were  only  such  as  djd  not  prohibit  altogether,  but 
tended  merely  to  restrain  it,  to  time,  place  or  person,  they  were  not 
to  be  absolutely  rejected. 

Whenever  a  testator  directs  that  a  legacy,  in  the  event  of  a  breach 
or  non-performance  of  a  condition  in  restraint  of  marriage,  shall  go 
to  another  legatee,  the  condition  becomes  available  and  obligatory, 
because  the  court  will  protect  the  interest  of  the  party  in  whose 
favor  the  ulterior  limitation  was  made. 

A  condition  subsequent  Id  the  case  of  a  legacy  not  exclusively 
charged  on  land,  as  tending  to  prevent  marriage,  may  be  regarded 
as  not  affecting  the  right  of  the  legatee  to  receive  the  legacy,  whether 
he  continues  to  observe  the  condition  or  not. 

A  distinction  appears  to  be  taken  in  certain  cases  between  a  con- 
dition subsequent  in  restraint  of  marriage,  and  a  mere  limitation 
during  widowhood.  A  devise  to  the  testator's  wife  of  an  annuity, 
"during  her  widowhood  and  life"  has  been  held  to  cease  upon  her 
second  marriage,  but  it  was  further  held  that  such  intention  being 
in  terrorem,  and  against  the  policy  of  the  law,  as  in  restraint  of 
marriage,  it  could  not  take  effect,  and  that  the  wife  was  entitled  to 
the  annuity  during  her  life,  notwithstanding  her  second  marriage, 
the  same  not  being  expressly  devised  over,  except  to  the  residuary 
legatee,  who  was  the  heir-at-law  of  the  testator.] 


[  *  214  ]  *  ROBINSON  v.  PETT. 


De  Term.  PaschcB,  1734. 

[keported  3  p.  wMs.  132.] 

[S.  C.  2  Eq.  Ca.  Ab.  454,  pi.  10.] 

No  Allowance  to  an  Executor  or  Trustee  for  his  Care  and 
Trouble. — The  court  never  allows  an  executor  or  trustee  for  his 
time  and  trouble,  esjyecially  where  there  is  an  express  legacy  for 
his  pains ;  neitlier  will  it  alter  the  case,  that  the  executor  renounces, 
and  yet  is  assisting  to  the  executorship ;  nor  even,  though  it  appears 
that  the  executor  has  deserved  more,  and  benefited  the  trust,  to 
the  prejudice  of  his  own  affairs. 

The  question  was,  whether  an  executor  who  had  renounced,  but  had 
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yet  been  assisting  in  the  trust,  according  to  the  request  of  the  tes- 
tator, should  have  any  additional  consideration,  when  he  had  an 
express  legacy  for  such  his  assistance. 

Robert  Pett,  a  considerable  draper  and  mercer  at  Aspallstoneham, 
in  Suffolk,  made  his  will  in  October,  1710,  whereby  he  devised  the 
surplus  of  his  real  and  personal  estate  to  his  grandchildren,  and 
appointed  the  defendant  Pett,  who  had  been  first  his  servant,  and 
afterwards  his  journeyman,  together  with  one  Larkin,  executors, 
giving  to  each  of  his  executors  100/.  for  their  trouble  about  the  ex- 
ecution of  their  trust,  and  directing,  that  if  the  defendant  Larkin 
should  refuse  the  executorship,  he  should  lose  his  legacy;  but  if  the 
defendant  Pett  should  refuse  to  take  on  him  the  executorship,  yet 
that  he  should  have  his  100?.  paid  him,  providing  he  would  be  aid- 
ing and  assisting  in  the  management  and  execution  of  the 
trusts. 

*  Larkin  only  proved  the  will,  and  the  defendant  Pett  [  *  215  ] 
renounced  the  executorship. 

On  a  bill  brought  by  the  plaintiffs,  the  grandchildren,  against  the 
executors,  for  an  account  of  the  personal  estate,  the  defendant  Pett 
was  allowed  his  100?.  legacy;  but  he  likewise  insisted  to  have  400Z. 
more  for  his  extraordinary  pains,  trouble,  and  expense  of  time  in  and 
about  the  affairs  of  the  testator,  particularly  for  having  made  up 
some  very  intricate  accounts,  and  got  in  some  desperate  debts;  and 
there  was  some  proof  that  the  defendant  Pett  had  greatly  benefited 
the  testator's  estate,  and  prejudiced  his  own  (he  himself  being'  a 
mercer),  and  that  he  had  neglected  his  own  trade,  and  lost  some 
customers  while  he  was  looking  after  the  concerns  of  his  testator. 

This  cause  was  first  heard  before  the  Master  of  the  Kolls,  Sir 
Joseph  Jekyll,  who  declared  it  to  be  a  rule  so  settled,  that  a  trustee 
or  executor  in  trust  should  not  have  any  allowance  for  his  care  and 
trouble,  unless  there  loere  some  particular  tvords  in  the  icill  to  that 
purpose  (a)  that  he  could  not  break  into  it,  and  that  there  was  the 
less  occasion  to  do  so  in  the  present  case,  as  the  testator  had  here 
given  the  defendant  an  express  legacy  of  lOOZ.  for  his  care  and 
trouble;  so  that  the  testator  himself  had  set  an  estimate  and  value 
upon  it  of  100/.,  which,  since  the  defendant  had  accepted,  the 
Court  would  not  increase. 

From  this  decree  there  was  an  appeal  to  the  Lord  Chancellor, 
before  whom  it  was  insisted  by  the  Attorney  and  Solicitor- General 
(a)  See  Ellison  v.  Airey,  1  Ves.  115;  Willis  v.  Kibble,  1  Beav.  5(30. 
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(who  had  both  signed  the  petition  of  appeal),  that  the  defendant 
Pett  having  renounced  the  executorship,  and  the  other  executor 
only  having  proved  the  will,  the  defendant  Fett  was  as  a  stranger; 
and  in  regard  that  he  had  appeared  to  have  done  these  eminent 
services  to  the  estate  so  much  to  his  own  prejudice,  he  was  entitled 
to  a  quantum  meruit  in  the  same  manner  as  if  he  had  not  been  an 
executor;  so  that  this  was  out  of  the  common  case,  and  to  be  con- 
sidered as  if  the  defendant  had  been  employed  in  the  nature  of  a 

bailifif,  &c. ;  for  which  reason  it  was  prayed  that  the  Master 
[  *  216  ]   might  be  directed  to  have  regard  to,  and  make  some  *  al 

lowance  for,  the  great  trouble  and  successful  pains  taken  by 
the  defendant,  in  relation  to  the  affairs  of  the  testator. 

Lord  Chancellor  Talbot. — It  is  an  established  rule,  that  a  timstee, 
executor,  or  administrator,  shall  have  no  alloivance  for  his  care  and 
trouble ;  the  reason  of  which  seems  to  be,  for  that  on  these  pretences, 
if  allowed,  the  trust  estate  might  be  loaded,  and  rendered  of  little 
value  (b);  besides  the  great  diificulty  there  might  be  in  settling  and 
adjusting  the  quantum  of  such  allowance,  especially  as  one  man's 
time  may  be  more  valuable  than  that  of  another;  and  there  can  be  no 
hardship  in  this  respect  upon  any  trustee,  who  may  choose  whether 
he  will  accept  the  trust  or  not. 

The  defendant's  renouncing  the  executorship  is  not  material,  be- 
cause he  is  still  at  liberty,  whenever  he  pleases,  to  accept  the  ex- 
ecutorship; otherwise,  if  both  the  executors  had  renounced  (c),  and 

(b)  See  Moore  v.  Frowde,  3  My.  &  Ci\  50,  where  Lord  Coitenham  approves  of 
this  reason. 

(c)  Where  there  are  two  executors,  and  one  renounces,  he  is  still  at  liberty 
to  accept  of  the-  executorship.  Secus  where  both  renounce  and  administration  is 
granted;  though  in  this  matter  the  common  lawyers  differ  from  the  civilians  ; 
the  latter  holding  that  a  renunciation  once  made,  though  only  by  one  of  them, 
is  peremptory.  See  Howes  and  Downes  v.  Lord  Petre,  Salk.  321  ;  The  King  v. 
Simpson,  3  Burr,  1463.  As  to  the  necessity  of  an  executor  accepting  office  before 
he  can  claim  a  legacy,  see  Harrison  v.  Rowley,  4  Ves.  212,  216  ;  Harford  v. 
Browning,  1  Cox,  302  ;  Eeed  v.  Devaynes,  2  Cox,  285.  3  Bro.  C.  C.  95  ;  Brydges 
V.  Wotton.  1  V.  &  B.  134  ;  Stackpoole  r.  Howell,  13  Ves.  417  ;  Dix  v.  Reed,  1 
Sim.  &  Stu.  237  ;  Calvert  v.  Sebbon,  4  Beav.  222  ;  Wildes  v.  Davies,  1  Sm.  & 
G,  485  ;  Hanbury  v.  Spooner,  5  Beav.  630  ;  Compton  r.  Bloxham,  2  Coll.  201  ; 
Pigott  V.  Green,  6  Sim.  72  ;  Hollingsworth  r.  Grassett,  15  Sim.  52  ;  Cockerell 
V.  Barber.  2  Russ,  585  ;  Angerman  v.  Ford,  29  Beav.  349  ;  Lewis  v.  Matthews, 
8.  L.  R.  Eq.  277  But  he  may  claim  legacy  if  not  given  to  him  qua  executor 
(Jewis  )•.  Lawrence,  8  L.  R.  Eq.  45;  Bubb.  v..  Yelverton,  13  L.  R.  Eq.  131  ;  In 
re  Reeves  Trusts,  4  CJi.  D.  841  ;  Slaney  v.  Watney,  2  L.  R.  Eq.  418),  or  he  can 
rebut  the  presumption  that  the  legacy  was  given  to  him  in  that  character  for 
his  trouble  (see  cases  collected  in  Theobald  on  Wills,  2nd  ed.  p.  288),  and  it 
will  not  arise  in  case  the  gift  be  that  of  a  residue,  lb.  See  also  In  re  Appleton, 
Barber  f.  Tebbit,  29  Ch.  D.  893  ;  In  re  Bacon's  Will,  Camp  v.  Coe,  W.  N.  1886, 
Feb.  6,  p.  18. 
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the  ordinary  had  thereupon  granted  administration.  And  if  this 
were  to  make  any  difference,  it  would  be  an  art  practised  by  execu- 
tors to  get  themselves  out  of  this  rule,  which  I  take  to  be  a  reason- 
able one,  and  to  have  long  prevailed.  But  further,  in  the  present 
case,  the  testator  has  by  his  will  expressly  directed  what  should  be 
the  defendant's  recompense  for  his  trouble,  in  case  of  his  refusing 
the  executorship  ;  viz.,  that  he  should  still  have  the  100/.  legacy  to 
which  I  can  make  no  addition.  However,  it  being  a  hard  case,  let 
the  defendant  take  back  the  deposit  (d). 


*There  is  no  rule  better  established  than  that  stated  by  [  *  217  ] 
Lord  Talbot  in  the  principle  case,  viz.,  that  a  trustee,  exe- 
cutor, or  administrator  shall  have  no  allowance  for  his  care  and 
trouble.  It  proceeds  upon  the  well-known  principle,  almost  invari- 
ably acted  upon  by  Courts  of  equity,  that  a  trustee  shall  not  profit  by 
his  trust.  "The  reason  of  the  rule,"  observes  Lord  Cottenham,  "is 
well  stated  in  Robinson  v.  Pett:  'The  reason  seems  to  be,  for  that, 
on  these  pretences,  if  allowed,  the  trust  estate  might  be  loaded  and 
rendered  of  little  value.'  It  is  not  because  the  trust  estate  is  in  any 
particular  case  charged  with  more  than  it  might  otherwise  have  to 
bear,  but  that  the  principle,  if  allowed,  would  lead  to  such  conse- 
quences in  general:"  Moore  v.  Frowd,  3  Mv-  &  Cr.  50;  and  see  New 
V.  Jones,  1  Hall  &  T.  634;  Hamilton  v.  Wright,  9  C.  &  F.  Ill;  In 
re  Imperial  Land  Co.  of  Marseilles,  4  Ch.  D.  566,  580 

1.  Application  of  rule  that  trustee,  executor,  or  administrator,  shall 
make  no  profit  by  professional  charges.^ — So  strict  is  the  rule,  that, 
although  the  trustee  or  executor  may,  by  the  direction  of  the  author 
of  the  trusts,  have  carried  on  a  trade  or  business  at  a  great  sacrifice 
of  time,  he  will  be  allowed  only  all  reasonable  expenses  he  may  have 
incurred  in  the  conduct  of  the  trust,  but  nothing  as  a  compensation 
for  his  personal  trouble  or  loss  of  time  (Brocksojip  v.  Barnes,  5  Madd. 
90;  Barrett  v.  Hartley,  2  L.  R.  Eq.  789);  save  under  very  special 
circumstances:  Forster  v.  Ridley,  4  De  G.  J.  &  S.  452. 

The  rule  is  also  applicable  to  an  executor  carrying  on  the  business 
of  his  deceased  partner  {Burden  v.  Burden,  1  V.  &  B.  170;  Stocken 
V.  Dawson,  6  Beav.  371);  and  an  executor  or  trustee  will  not,  except 
under  an  authority  contained  in  the  instrument  creating  the  trust 
(Douglas  v.  Archbutt,  2  De  G.  &  Jo.  148);  or  a  contract  with  his 
cestui  que  trust  (post,  p.  223)  be  entitled  to  make  a  profit  out  of  his 
trust  by  his  professional  business.     Thus,  a  broker  {Arnold  v.  Gar- 

id)  Reg.  Lib.  B.  1732,  fol.  322,  1733,  fol.  333,  by  which  it  appears  the  Master  of 
the  Rolls  directed  generally,  that  all  parties  should  have  just  allowances,  and 
on  appeal  by  the  defendant  Pett,  this  decree  was  affirmed,  but  the  particular 
gravamen  is  not  stated. 
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ner,  2  Ph.  231)  or  a  factor  acting  as  executor,  is  not  so  entitled 
{Scattergood  v.  Harrison,  Mos.  128);  nor  is  a  commission  agent 
{Shenviff  V.  Axe,  4  Russ.  33).  So,  an  executor  and  trustee,  acting 
as  auctioneer  in  the  sale  of  the  trust  property,  cannot  charge  for  com- 
mission (Kirkmany.  Booth,  11  Beav.  273);  nor  can  an  attorney  or 
solicitor,  or  his  firm,  charge  his  cestui  que  trust  save  for  expenses 
and  costs  out  of  pocket  {New  v.  Jones,  1  Hall.  &  T.  032 ;  Bainbrigge 
V.  Blair,  8  Beav.  588;  Toddy.  TF^7so)^,  9Beav.  486;  Pollard  y.  Doyle, 
1  Drew.  &  Sm.  919;  Collins  v.  Cary,  2  Beav.  129),  though  the  busi- 
ness was  done  by  a  partner  who  was  not  a  trustee  {Chris- 
[  *  218  ]  tophers  v.  White,  10  Beav.  532);  and  if  a  trustee  being  *  a 
solicitor  take  a  security  for  professional  charges  connected 
with  the  trust,  it  may  be  set  aside  even  against  a  purchaser  for  value, 
if  with  notice  (Gomley  v.  Wood,  3  J.  &  L.  778);  but  the  costs  of  his 
town  agent  in  a  cause  will  be  allowed:  Burge  v.  Brutton,  2  Hare,  273. 

It  seems,  however,  that  where  by  an  agreement  between  solicitors 
in  partnership  one  of  them  being  a  trustee  is  not  to  participate  in 
the  profits  or  to  derive  any  benefit  from  business  done  for  the  trust, 
he  may  employ  his  partner  as  solicitor  to  the  trust,  and  pay  him  the 
ordinary  charges  (Clack  v.  Carlon,  30  L.  J.  N.  S.  (Ch.)  039;  7  Jur. 
N.  S.  441);  and  under  peculiar  circumstances  an  inquiry  may  be  di- 
rected to  give  some  remuneration  or  compensation  to  a  solicitor  for 
his  loss  of  time  and  trouble:  Marshall  v.  Holloivay,  2  Swanst.  453; 
Bainbrigge  v.  Blair,  8  Beav.  595. 

A  general  release,  where  the  cestui  que  trust  has  been  assisted  by 
an  independent  solicitor,  may  prevent  a  cestui  que  trust  from  insist- 
ing upon  his  right  to  have  a  settled  account  opened  against  a  solici- 
tor being  a  trustee,  although  he  may  have  charged  for  professional 
services:  Stanes  v.  Parker,  9  Beav.  385;  In  re  Sherwood,  3  Beav.  338, 
341.  Secus,  if  he  had  not  such  assistance:  Todd  v.  Wilson,  9  Beav. 
486.     And  see  Ban^ett  v.  Hartley,  2  L.  R.  Eq.  789. 

Trustees  moreover  who  are  bankers  cannot  in  the  former  capacity 
borrow  money  from  themselves  as  bankers,  at  compound  interest, 
although  they  habitually  lend  money  upon  those  terms  to  other  cus- 
tomers of  the  bank:  Crosskill  v.  Bower,  32  Beav.  86. 

The  rule  was  also  very  properly  applied  to  the  case  of  an  assignee 
of  a  bankrupt,  who  had  acted  as  solicitor  to  the  fiat,  and  who,  though 
allowed  to  charge  for  his  clerk's  time  employed  in  the  business  of 
the  bankruptcy  as  costs  out  of  pocket,  was  not  allowed  any  profit 
thereupon :  Ex  23arte  Nervton,  3  De  G.  &  Sm.  584. 

As  a  mortgagee  iiyith  a  power  of  sale  stands  in  a  fiduciary  relation 
with  regard  to  the  mortgagor,  he  will  not  be  allowed,  either  alone 
or  conjointly  with  his  partner  in  any  business,  to  derive  any  profit 
from  the  sale.  Thus  in  the  recent  case  of  Matthison  v.  Clarke,  3 
Drew.  3,  a  mortgagee  with  power  of  sale  employed  the  firm  of  auc- 
tioneers, of  which  he  was  a  member,  to  sell  the  mortgaged  property 
for  him.  It  was  held  by  Sir  R.  T.  Kindersley,  V.-C,  that  they  were 
not  entitled  to  any  commission. 
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So,  likewise,  in  another  case  where  B. ,  a  solicitor,  one  of  three 
mortgagees,  with  a  power  of  sale,  arranged  with  another  solicitor  to 
"act  as  his  agent"  in  the  matter  of  the  mortgage  on  agency  terms. 
It  was  held  by  Sir  J.  Romilly,  M.  K.,  that  a  sum  of  money 
paid  *  to  B.  as  his  share  of  the  profits,  iuured  for  the  ben-  [  *  219  ] 
eiit  of  the  persons  entitled  to  the  equity  of  redemption:  In 
re  Taylor,  18  Beav.  165;  and  see  Sclater  v.  Cotfam,  3  Jur.  (N.  S.) 
630;  Broad  v.  Selfe,  11  W.  R.  (M.  R.)  1036;  9  Jur.  N.  S.  885;  Eyre 
V.  Hughes,  2  Ch.  D.  148. 

In  a  very  recent  case,  however,  where  one  of  a  body  of  mort- 
gagees was  a  solicitor,  and  acted  as  such  in  enforcing  the  mortgage 
security,  he  was  held  by  Bacon,  V.  C,  entitled  to  charge  profit 
costs  against  the  mortgagors,  whether  the  mortgagees  were  trustees 
or  not:  In  re  Donaldson,  27  Ch.  D.  544. 

Aliihough  it  is  clear  that  a  solicitor  made  party  to  a  cause  as  trus- 
tee, who  either  acts  for  himself  or  employs  his  partner  to  do  so,  will 
be  allowed  his  costs  out  of  pocket  only  (Lyon  v.  Baker,  5  De  G. 
&  Sm.  622;  Pollard  v.  Doyle,  1  Drew.  &  Sm.  319),  it  was  upon  no 
verv  intelligible  principal  held  by  Lord  Cottenham,  in  Cradock  v. 
Piper  {1  Hall  &  T.  617,  628;  1  Mac.  &  G.  664,  affirming  the  de- 
cision of  Sir  L.  Shadwell,  V.-C,  17  Sim.  41),  that  the  circum- 
stance of  a  solicitor  being  a  trustee  will  not  prevent  him  from 
receiving  his  usual  costs,  where  he  acts  as  solicitor  in  a  suit  for 
any  of  the  cestius  que  trust,  or  where  he  acts  for  himself  and  his 
co-trustees,  or  cestius  que  trust  jointly,  provided  the  costs  are  not 
increased  by  his  being  one  of  the  parties  for  whom  such  joint  ap- 
pearance is  made.  And  see  Eraser  v.  Palmer,  4  Y.  &  C.  Exch.  Ca. 
517;  but  see  Bainbrigge  v.  Blair,  8  Beav.  588;  and  Manson  v. 
Baillie,  2  Macq.  80,  where  Lord  Cranworth,  C,  observed,  "that 
he  was  inclined  to  think  that  the  true  principal  was  considerably 
trenched  upon  by  Lord  Cottenham,  when  he  said  that  a  solicitor 
might  act  as  a  solicitor  for  his  co-trustee,  and  be  allowed  profes- 
sional charges,  as  he  apprehended  that  the  true  principle  is,  that 
each  trustee  should  be  a  check  and  control  on  each  and  all  of  the 
co-trustees,  a  principle  which  was  placed  in  danger  by  the  allow- 
ance of  a  pecuniary  profit"  (p.  82).  Lord  Brougham  also 
disapproved  of  the  decision  of  Cradock  v.  Piper,  and  expressed 
great  doubts  as  to  the  soundness  of  that  decision  "  to  the  length  to 
which  it  goes  "  (p.  91). 

Certainly  there  is  no  inclination  to  extend  the  doctrine  laid  down 
by  Lord  Cottenham,  in  Cradock  v.  Piper,  for  it  has  been  decided 
that  it  does  not  apply  to  the  case  of  a  solicitor  being  a  trustee  and 
acting  for  himself  and  co-trustee  in  the  administration  of  the  trust 
estate  out  of  Court:  Lincoln  v.  Windsor,  9  Hare,  158;  Broughtony. 
Broughton,  2  Sm.  &  Giff.  422;  5  D^  G.  Mac.  &  G.  160. 

"Where  a  solicitor  who  is  a  trustee  is  a  defendant  as  a  trustee, 
and  is  held  to  be  entitled  to  his  costs,  the  course  of  the  Court  is 
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to  direct  them  to  be  taxed  as  between  solicitor  and  client: 
[  *  220  ]  York  v.  ^Broiim,  1  Col.  260.  In  a  recent  case,  where  a 
mortgagee  had  acted  as  his  own  solicitor  in  a  suit  in  de- 
fence of  his  own  title,  Sir  J2.  T.  Kindersley,  V.-C,  refused  to  allow 
him,  as  against  a  second  mortgagee,  any  other  costs  except  his  costs 
out  of  pocket:  Sclater  v.  Cottam,  3  Jur.  N.  S.  630. 

A  solicitor  who  is  a  trustee,  is  not  obliged  to  account  for  any 
profits,  which  he  may  have  made  professionally,  by  his  charges 
against  a  mortgagor  upon  the  security  of  whose  property  he  ad- 
vanced monies  belonging  to  the  trust:  Whitney  v.  Smith,  4  L.  R. 
Ch.  App.  513. 

Upon  the  principle,  that  a  trustee  should  not  profit  by  his  trust, 
a  person,  whether  he  is  sole  trustee  or  a  trustee  jointly  with  others, 
will  not  in  general  be  appointed  receiver  with  a  salary,  for  this 
would  be  a  mode  of  giving  a  trustee  emolument  {Anon.,  3  Ves,  515; 

■  V.  Jolland,  8  Ves.  72;  Sykes  v.  Hastings,  11  Ves.  363;  Sutton  v. 

Jones,  15  Ves.  584;  Nicholson  v.  Tutin,SK.  &  J.  159);  "unless  no 
one  else  can  be  procured  who  will  act  with  the  same  benefit  to  the 
estate,  where  there  is  a  necessity,  from  the  circumstance,  that,  by 
any  one  else,  the  estate  would  not  be  so  well  managed  "  (Sykes  v. 
Hastings,  1 1  Ves.  364,  per  Lord  Eldon ;  Newport  v.  Bury,  23  Beav. 
30);  and  even  where  a  trustee  offers  to  act  as  receiver  without  a 
salary,  the  Court  will  only  appoint  him  to  the  ofiice  on  the  ground 
that  it  is  for  the  benefit  of  the  estate,  because  it  is  the  duty  of  the 
trustee  to  examine  with  an  adverse  eye,  and  see  that  the  receiver 
does  his  duty:  Hibbert  v.  Jenkins,  cited  11  Ves.  363,  364.  "The 
consequence  is,"  says  Lord  Eldon,  "the  case  of  appointing  a  trus 
tee  to  be  receiver  is  extremely  rare,  and  only  where  he  will  act 
without  emolument:  "  Sykes  v.  Hastings,  11  Ves.  364.  It  is  no 
objection,  however,  that  a  person  is  trustee  to  preserve  contingent 
remainders:  Sutton  v.  Jones,  15  Ves.  587.  So,  it  is  competent  for 
the  Court,  as  a  matter  of  discretion,  to  appoint  an  executor  and 
trustee,  consignee,  with  the  usual  profits;  and  where  a  discretion 
of  that  kind  has  been  exercised  and  acted  upon,  it  will  not  at  a  sub- 
sequent period  be  withdrawn:  Marshall  v.  Holloway,  2  Swanst. 
432;  Morrison  v.  Morrison,  4  My.  &  Cr.  215,  224. 

Moreover,  one  of  a  firm  of  solicitors  to  an  estate  ought  not  to  be 
appointed  receiver,  because  it  is  obviously  the  duty  of  the  solicitors 
to  check  the  receiver's  account,  and  as  their  interests  would  clearly 
conflict  with  their  duty,  such  as  an  appointment,  if  made,  would  be 
set  aside,  and  the  receiver  ordered  to  pay  the  costs:  In  re  Lloyd, 
12  Ch.  D.  447,  and  see  Garland  v.  Garland,  2  Ves.  137.  [The 
rules  of  the  English  Courts  have  not  been  adopted  in  the  United 
States;  and  trustees  and  other  fiduciary  officers  are  entitled  to  a 
reasonable  compensation  for  their  services.  The  amortn^  is  fixed  by 
statute  in  some  of  the  States.      See  post,  end  of  case]. 

Exceptions  to  rule.  ]  —There  are,  however,  some  few  exceptions 
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to  *the  nile  laid  down  in  the  principal  case.  Thus,  the  [  *  221  ] 
trustees  and  guardians  managing  the  estates  of  West 
India  proprietors,  according  to  the  Acts  of  Assembly,  are  entitled 
to  a  commission  not  above  U.  per  cent,  as  long  as  they  personally 
take  care  of  the  management  and  improvement  of  the  estates  com- 
mitted to  their  charge;  but  not  if  they  leave  the  island  and  trust 
the  management  to  others,  acting  as  attornies:  Chambers  v.  Golchvin, 
5  Ves.  834;  9  Ves.  254,  257,  267,  273;  De7iton  v.  Davy,  1  Moore, 
P.  C.  C.  15;  and  see  Henckellv.  Daly,  lb.  51. 

But  although  they  have  no  right  to  be  paid  their  commission 
during  absence,  they  are  entitled  to  what  they  have  actually  paid  to 
others  for  the  management  of  the  estate,  provided  the  payments  be 
in  themselves  reasonable;  as  to  which,  if  it  be  disputed,  an  inquiry 
will  be  directed  (Forrest  v.  Elwes,  2  Mer.  68);  and  although  a  trus- 
tee individually  abstains  from  acting  in  the  trusts  of  a  will,  yet  if 
he  is  qualified,'  and  is  ready  and  willing  to  act  when  called  upon  by 
his  CO- trustee,  he  is  entitled  to  a  share  of  the  commission  under  the 
Jamaica  Act,  24  Geo.  2,  c.  19,  s.  8  ( Grant  v.  Campbell,  1  Moore,  P. 
C.  C.  43);  and  mortgagees  in  possession  are  not  only  under  the 
before-mentioned  Act  {Chambers  v.  Goldwin,  5  Ves.  837;  9  Ves. 
268),  but  also  independently  thereof,  not  entitled  to  any  commission, 
except  what  is  paid  by  them  to  the  factor  for  commission:'  Death  v. 
Irvine,  1  M.  &  K.  277 ;  and  see  Chambers  v.  Davidson,  1  L.  R.  P. 
C.  296,  as  to  the  rights  of  consignees  and  mortgagees  of  West  Indian 
produce.  See  also  1  Set.  Dec.  450,  4th  ed.  [Allowances  to  trustees 
are  in  the  discretion  of  the  Court;  and  even  the  expenses  of  a  trus- 
tee will  not  be  reimbursed  if  they  have  been  incurred  unnecessarily, 
and  against  the  remonstrances  of  the  cestui  que  trust:  Walker  v. 
Walker,  9  Wallace,  743;  Berryhill's  Appeal,  11  Casey,  245;  Towle 
V.  Mack,  2  Vt.  19;  Green  v.  Winter,  1  Johns.  Ch.  37;  McElhenny's 
Appeal,  10  Wright  fPa.),  341.] 

So,  an  executor  appointed  in  the  East  Indies  was  formerly  en- 
titled, in  passing  his  accounts  in  the  Courts  of  equity  in  this  country, 
to  the  commission  of  hi.  per  cent,  upon  the  receipts  or  payments, 
according  to  the  practice  in  the  East  Indies.  See  Chetham  v.  Lord 
Audley,  4  Ves.  72,  where  Lord  Rosslyn  allowed  the  commission, 
observing,  that  the  appointment  of  an  executor  in  India,  no  legacy 
being  given  to  him,  was  the  appointment  of  an  agent  for  the  manage- 
ment of  the  estate;  that  there  would  be  no  possibility  of  getting  the 
business  done  at  all  without  the  allowance;  and  if  the  executors  in 
England  were  to  get  a  person  to  do  the  business  in  India,  they 
could  not  get  it  done  so  cheap. 

But  an  Indian  executor  would  no*^  have  been  entitled  to  commis- 
sion if  he  had  a  legacy  for  his  trouble  {Freeman  v.  Fairlie,  3  Mer. 
24);  but  he  would  be  admitted  to  renounce  the  legacy  in  order  that 
he  might  claim  the  commission:  unless  he  allowed  a  long  time  to 
elapse  before  so  renouncing:  lb.  24,  28. 

The  law  of  India  is  now  altered,  and  no  commission  will  be  al- 
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[  *  222  ]   lowed   *  to  an  executor  there  unless  it  is  expressly  given 
to  him  bv  the  testator.     See  note  to  Matthews  v.  Bagshaiv, 
14  Beav.  126. 

Charges  by  trustees  authorised  by  creator  of  trust.^ — The  creator 
of  the  trust  may  authorise  the  trustee  to  make  professional  charges : 
Douglas  v.  Archbutt,  2  De  G.  &  Jo.  148.  Thus,  as  observed  by 
Lord  Langdale,  M.  R.,  in  Bainbrigge  v.  Blair,  8  Beav.  597,  a  tes- 
tator, though  knowing  that  if  his  trustee  acted  as  solicitor,  and  were 
allowed  to  make  his  professional  charges,  he  would  be  enabled  to 
make  business  for  himself,  might,  nevertheless,  insert  an  authority 
in  the  will,  permitting  it  (and  this  is  not  unfrequently  done):  there 
would  be  then  no  question  about  the  matter. 

He  may  also  authorise  a  trustee  not  only  to  make  charges  for 
business  of  a  professional  nature,  as  for  instance,  those  of  a  solici- 
tor, but  he  may  also  authorise  him  to  charge  for  business  not  of  a 
strictly  professional  nature,  transacted  by  him  in  relation  to  the 
trust  estate:  In  re  Ames,  Ames  v.  Taylor,  25  Ch.  D.  72.  [In  the 
United  States,  trustees  are  not  entitled  to  any  collateral  profit  as 
by  an  appointment  as  a  receiver,  or  services  as  a  broker,  banker, 
attorney,  agent  or  auctioneer,  although  they  may  hire  such  services, 
if  needed  at  the  expense  of  the  estate:  Morgan  v.  Hannas,  49  N.  Y. 
667;  Jenkins  v.  Fickling,  4  Dess.  369;  Binsse  v.  Paige,  Keyes,  87; 
Mayer  v.  Galluchat,  6  Rich.  Eq.  2.] 

So  he  may,  as  was  admitted  by  Sir  Joseph  jekyll,  M.  R.,  in  the 
principal  case,  direct  generally,  compensation  to  be  made  to  an  ex- 
ecutor or  trustee,  for  his  care  and  trouble;  or  he  may  himself  fix  it 
at  a  particular  sum  of  money,  or  a  salary.  See  Webb  v.  The  Earl  of 
Shaftesbury,  1  Ves.  480. 

But  where  the  creator  of  the  trust  does  not  himself  fix  the  amount 
of  compensation,  a  reference  will  be  directed  to  settle  what  will  be 
a  proper  allowance:  Ellison  v.  Airey,  1  Ves.  115;  Willis  v.  Kibble, 
1  Beav.  559;  Jackson  v.  Hamilton,  3  J.  &  L.  702. 

And  an  annuity  given  to  an  executor  for  his  trouble  until  a  gen- 
eral settlement  of  the  testator's  affairs  will  not  cease  upon  the  mere 
institution  of  a  suit.  See  Baker  v.  Martin,  8  Sim.  25,  in  which 
case  a  testator  had  directed  that  lOOZ.  a  year  should  be  annually 
paid  to  one  of  his  executors,  for  his  trouble  in  superintending  his 
concerns,  until  a  final  settlement  of  his  affairs  should  take  place. 
The  executor  proved  and  acted.  Some  time  after  the  testator's 
death,  a  suit  was  instituted  for  the  administration  of  his  estate,  but* 
no  receiver  was  appointed,  and  some  of  the  assets  were  still  out- 
standing; it  was  held  by  Sir  L.  Shadivell,  V.-C,  that  the  annuity 
had  not  ceased,  as  it  was  not  shown  that  the  trouble  of  the  executors 
had  ceased. 

"Where,  however,  an  annuity  was  given  to  a  trustee  as  long  as  he 
should  continue  to  execute  the  office  of  trustee,  it  was  held  that  the 
annuity  ceased  upon  the  determination  of  all  active  duties  by  the 
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payment  of  the  whole  of  the  trust  fund  to  a  person  absolutely  en- 
titled, "without  a  devolution  of  the  office  of  trustee  upon  any  other 
person:  Hull  v.  Christian,  17  L.  R.  Eq.  546. 

*And  if  an  executor  do  not  act,  even  if  he  be  rendered  [  *  223  ] 
incapable  of  so  doing  by  act  of  God,  he  is  not  entitled  to  a 
legacy  given  to  him  for  his  trouble  in  the  executorship;  Hanbury 
V.  Spooner,  5  Beav.  630;  Re  Hawkins's  Trusts,  33  Beav.  570;  Slaney 
V.  Watney,  2  L.  R.  Eq.  418.  [If  the  trust  instrument  states  the 
compensation,  it  cannot  be  increased:  Biscoe  v.  State,  23  Ark.  952; 
College  V.  Willingham,  13  Rich.  Eq.  195. 

If  a  trustee  is  negligent  or  unfaithful,  compensation  may  be  re- 
fused him:  Norris's  Appeal,  71  Pa.  St.  106;  Cook  v.  Lowry,  95 
N.  Y.  103;  Gordon  v.  Mathews,  30  Md.  235;  Blauvelt  u.  Ackerman, 
23  N.  J.  Eq.  495;  McKnight  v.  Walsh,  24  N.  J.  Eq.  498.] 

Trustees  when  authorised  to  make  charges  upon  a  contract  with 
their  cestui  que  trusts  or  the  Court.^ — Although  trustees  or  exec- 
utors will  not  generally  be  entitled  to  any  allowance  for  their 
trouble,  they  may,  nevertheless,  at  the  time  of  accepting  the  trusts, 
contract  with  their  cestui  que  trust  to  receive  some  compensation, 
or  to  make  professional  charges  for  acting:  In  re  Sherwood,  3  Beav. 
338;  Barrett  v.  Hartley,  12  Jur.  N.  S.  426;  In  re  Wyche,  11  Beav. 
209. 

Such  contract,  however,  would  be  most  carefully  watched  by  the 
Court,  and  unless  it  were  perfectly  fair,  and  obtained  without  any 
undue  pressure  upon  the  cestui  que  trust,  would  not  be  enforced. 
See  Ayliffe  v.  Murray,  2  Atk.  58,  in  which  case  two  persons,  execu- 
tors and  trustees  under  a  will,  refused  to  prove  the  will,  or  act  in 
the  trust,  or  suffer  the  cestui  que  trust  to  take  out  letters  of  admin- 
istration cum  testamento  annexe,  till  he  had  executed  a  deed  by 
which  he  was  to  pay  lOOZ.  to  Ayliffe,  one  of  the  executors,  who  was 
the  solicitor  who  drew  the  will,  and  200Z.  to  the  other,  over  and 
above  their  legacies,  within  six  months  after  they  should  have  ex- 
hibited an  inventory.  Upon  a  bill  being  brought  for  a  specific 
performance  of  the  contract,  and  for  an  account,  Lord  Hardwicke 
declared,  that  the  deed  was  unduly  obtained,  and  decreed  that  no 
allowance   should  be  made  for  the  sum  of  100/.  and  200/. 

"In  general,"  said  his  Lordship,  "this  Court  looks  upon  trusts 
as  honorary,  and  a  burthen  upon  the  honour  and  conscience  of  the 
person  intrusted,  and  not  undertaken  upon  mercenary  views;  and 
there  is  a  strong  reason,  too,  against  allowing  anything  beyond  the 
terms  of  the  trust,  because  it  gives  an  undue  advantage  to  a  trustee 
to  distress  a  cestui  que  trust;  and,  therefore,  this  Court  has  always 
held  a  strict  hand  upon  trustees  in  this  particular.  If  a  trustee 
comes  in  a  fair  and  open  manner,  and  tells  the  cestui  que  trust  that 
he  will  not  act  in  such  a  troublesome  and  burthensome  office  unless 
the  cestui  que  trust  will  give  him  a  further  compensation,  over  and 
above  the  terms  of  the  trust,  and  it  is  contracted  for  between  them, 
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I  will  not  say  this  Court  will  set  it  aside;  though  there  is  no  in- 
stance where  they  have  confirmed  such  a  bargain.  ...  1  consider 
the  case  in  this  light:— Two  trustees  are  making  an  ill  use  of  an 
authority  they  had  under  the  will,  to  extort  a  reward  from 
[  *  224  ]  a  *cestui  que  trust.  If  they  had  told  him,  Give  vis  a  fur- 
ther reward,  or  we  ^ill  renounce,  they  had  acted  fairly, 
and  something  may  have  been  said  in  favour  of  the  contract.  The 
personal  estate  was  vested  in  them  before  probate,  and  could  not  be 
got  out  of  them  without  an  actual  renunciation;  the  real  estate  like- 
wise vested  in  them,  and  coiild  not  be  taken  out  of  tbem  but  by  an 
actual  assignment;  and,  sensible  of  these  difficulties  upon  the  de- 
fendant, the  plaintiffs  would  not  act,  in  order  to  force  him  into 
their  terms." 

And  even  if  a  trustee  makes  a  valid  contract  with  his  cestui  que 
trust  for  compensation  for  the  trouble  incident  to  the  trust,  it  will 
not  be  allowed  if  the  trustee,  in  consequence  of  his  death  or  other- 
wise, fail  to  complete  his  contract:  Gould  v.  Fleetwood,  Mich.  1782, 
at  the  rolls;  3  P.  Wms.  251,  n.  (A);  2  Eq.  Ca.  Ab  453,  pi.  8.  [If 
the  trustee  who  has  the  burden  of  proof,  shows  that  a  gift,  pur- 
chase or  contract  was  entirely  fair  and  above  suspicion  it  will  stand: 
Smith  V.  Isaac,  12  Mo.  106;  Harrington  t\  Brown,  5  Pick.  519; 
Stuart  r.  Kissam,  2  Barb.  493;  Lyon  v.  Lyon,  8  Ired.  Eq.  201.] 

Nor  will  a  contract  by  a  trustee  with  his  cestui  que  trust  for  pro 
fessional  charges  be  enforced,  unless  in   distinct  terms  it  takes  the 
trustee  out  of  the  general  rule:   Moore  v.  Froird,  3  My.    &  Cr.  45. 
See,  also,  Matthison  v.  Clarke,  3  Drew.  3;  Broughton  v.  Broughton, 
5  De  G.  Mac.  &  G.  160. 

But  it  seems  that  a  trustee  may  by  implication,  if  clear,  be  au- 
thorised to  make  professional  charges.  Thus,  in  Douglas  v.  Arch- 
butt,  2  De  G.  &  Jo.  148,  property  was  assigned  to  the  plaintiff  (who 
was  known  to  the  assignor  to  be  an  auctioneer,  although  not  so  de- 
scribed in  the  deed)  upon  trust  to  sell  by  public  auction  or  private 
contract,  and  out  of  the  sale  monies  to  pay  the  costs,  charges,  and 
expenses  of  preparing  for  making  and  completing  such  sales,  "in- 
cluding the  usual  auctioneer's  commission."  It  was  held  by  the 
Lords  Justices,  affirming  the  decision  of  Sir  John  Romilly,  M.  E., 
that  the  plaintiff,  if  he  acted  as  auctioneer  at  the  sale,  could  re- 
tain his  own  commission.  ''The  deed,"  said  Lord  Chief  Justice 
Turner,  "contemplates  a  sale  by  auction.  If  the  words  'including 
the  usual  auctioneers  commission'  had  not  been  inserted,  it  would 
have  been  competent  to  the  plaintiff  under  the  other  words  to  charge 
any  auctioneer's  commission  paid  by  him.  These  words,  there- 
fore, were  not  wanted  for  that  purpose,  and  for  what  purpose  can 
they  have  been  inserted  but  to  authorise  the  plaintiff  to  charge 
auctioneer's  commission,  if  he  himself  acted  as  auctioneer?" 

Although  a  solicitor  appointed  executor  "is  to   be  at  liberty  to 
charge  for  his  professional  services,"  he  will  only  be  entitled  to  charge 
for  services  strictly  professional,  and  not  for  matters  which  an  ex- 
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ecutor  ought  to  have  done  without  the  intervention  of  a  solicitor,such 
as  for  attendances  to  pay  premiums  on  policies,  attend- 
ing at  the  bank  to  make  ^transfers,  attendances  on  proc-  [  *  225  ] 
tors,  auctioneers,  legatees,  and  creditors:  Harhin  v.  Darby, 
28  Beav.  325.  [Unless  it  is  fixed  by  the  will,  compensation  may 
be  received  for  services  both  as  trustee  and  executor:  Phoenix  v. 
Livingston,  101  N.  Y.  451;  Lnytin  v.  Davidson,  95  N.  Y.  263;  Pit- 
ney r.  Everson,  42  N.  J.  Eq.  361.] 

And  the  result  is  the  same  where  the  will  in  which  a  solicitor  is 
appointed  executor,  in  addition  to  being  allowed  "to  make  the  usual 
professional  charges,"  also  contains  an  express  direction  that,  not- 
withstanding his  acceptance  of  the  office  of  trustee  and  executor, 
he  should  be  entitled  to  make  the  same  professional  charges  and  to 
receive  the  same  pecuniary  emoluments  and  remuneration  for  all 
business  done  by  him,  and  all  attendances,  time,  and  trouble  given 
and  bestowed  by  him  in  or  about  the  execution  of  the  the  trusts 
and  powers  of  the  will,  and  the  management  and  administration  of 
the  trust  estate,  real  or  personal,  as  if  he,  not  being  himself  a  trus- 
tee or  executor,  were  emploj'ed  by  the  trustee  or  executor:  In  re 
Chappie,  Neicton  v.  Chapman,  27  Ch.  D.  584. 

But  the  direction  of  a  will  may  be  sufficient  to  entitle  a  solicitor 
executor  to  receive  costs  and  charges*  for  business  other  than  strictly 
professional  business.  See  In  re  Ames,  Ames  v.  Taylor,  25  Ch.  D. 
72:  where  a  testator  by  his  will  authorised  any  trustee  thereof  who 
might  be  a  solicitor  to  make  the  usual  professional  or  other  2:)roper 
and  reasonable  charges,  for  all  business  done  and  time  expended 
in  relation  to  the  trusts  of  the  will,  zchether  such  business  iras  usu- 
ally icithin  tlie  business  of  a  solicitor  or  not.  See  also  the  very  com- 
prehensive form  in  Wolstenholme's  Conveyancing  Acts,  8rd  Ed.  Part 
2,  cap.  3,  tit.  Forms  in  Settlement,  p.  236.  With  regard,  however, 
to  this  form,  it  has  been  observed  by  Kay,  J.,  that  it  is  "one  which 
no  solicitor  ought  to  put  in  its  entirety  into  a  will  drawn  by  him- 
self, unless  the  testator  expressly  instructed  him  to  insert  those  very 
words:"  In  re  Chapjile,  Newton  v.  Chapman,  27  Ch.  D.  587.  See 
also  Johnson  v.  Telford,  3  Russ.  477 ;  Stephens  v.  Lord  Neuborough, 
11  Beav.  403;  Broiighton  v.  Broughton,  5  De  G.  Mac.  &  G.  160. 

A  trustee  may  contract  xirith  the  Court,  that  he  will  not  undertaka 
the  trust  without  proper  compensation;  and  if  he  have  undertaken 
the  trust  upon  the  understanding  that  application  should  be  made  to 
the  Court  for  compensation,  a  reference  will  be  made  to  Chambers 
to  ascertain  and  settle  what  would  be  a  reasonable  allowance  both 
for  his  past  and  future  services.  See  Marshall  v.  Holloivay,  2  Swanst. 
432,  553,  454;  Brocksopp  v.  Barnes,  5  Madd.  90;  Morrison  v.  Moi^- 
rison,  4  My.  &  Cr.  215;  Newport  v.  Bury,  23  Beav.  30. 

Upon  the  same  principle  in  the  Bankruptcy  Act,  1883,  (46  &  47 
Vict.  c.  52)  Sect.  73,  it  is  enacted  that  "where  a  trustee  or  manager 
receives  remuneration  for  his  services  as  such,  no  payment 
*  shall  be  allowed  in  his  accounts  in  respect  of  the  per-   [  *  226] 
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formance  by  any  other  person  of  the  ordinary  clnties  which  are 
reqiiired  by  statute  or  rules  to  bo  performed  by  himself;"  subs. 
1.  AVbere  the  trustee  is  a  solicitor,  he  may  contract  that  the  re- 
muneration for  his  services  as  trustee  shall  include  "ail  profes- 
sional charges:"  subs.  2.  [See,  Perkins's  Appeal,  108  Pa.  St.  314. 
An  attorney  engaged  by  a  trustee  to  defend  an  illegal  suit  is  enti- 
tled to  compensation  though  the  trustee  is  a  defaulter  and  absconds 
without  paying  him:  Manderson's  Appeal,  3  Amerman  (Pa  ),  631.] 

See  also  sect.  29  of  the  repealed  Bankruptcy  Act,  1869  (32  «Sc  33 
Yict.  c.  71),  which  enacts  that  '-a  trustee"  (appointed  under  the  Act) 
"shall  not,  without  the  consent  of  the  committee  of  inspection,  em- 
ploy a  solicitor  or  other  agent;  but  where  the  trustee  is  himself  a 
solicitor,  he  may  contract  to  be  paid  a  certain  sum  by  way  of  per- 
centage, or  otherwise  as  a  remuneration  for  his  services  as  trustee, 
including  all  professionel  services,  and  any  such  contract  shall,  not- 
withstanding any  law  to  the  contrary,  be  lawful." 

Tmstees  mid  executors  may  employ  agents  to  do  business  for  which 
they  themselves  could  not  charge.] — But,  although  trustees  and  ex- 
ecutors will  not,  in  the  absence  of  contract,  be  allowed  any  remun- 
eration for  their  own  trouble  and  loss  of  time,  they  may  in  special 
cases,  employ- agents,  whose  expenses  will  be  allowed  out  of  the  es- 
tate. Thus,  a  trustee,  upon  making  oat  a  proper  case,  may  employ 
a  bailiff  to  manage  an  estate  and  receive  the  rents  (Bonitlion  v.  Hick- 
more,  1  Vera.  316;  Stewart  v.  Hoare,  2  Bro.  C.  C.  663);  even  although 
a  recompense  may  have  been  given  to  him  by  the  creator  of  the  trust 
for  his  trouble:  Wilkinson  v.  Wilkinson,  2  S.  &  S.  237;  Re  West- 
brooke,  2  Ph.  631.  [Morgan  v.  Hannas,  49  N.  Y.  667;  Mayer  t'. 
Galluchat,  6  Rich.  Eq.  2.] 

So  an  executor,  although  he  may  be  a  solicitor,  may  employ 
another  solicitor  to  do  business  for  him  in  the  management  of  the 
testator's  affairs  {Macnamara  v.  Jones,  2  Dick.  587;  Stanes  v.  Par- 
ker, 9Beav.  389);  or  an  accountant,  if  the  accounts  are  of  a  diffi- 
cult or  complicated-  nature  (Henderson  v.  WIver,  3  Madd.  275;  New 
v.  Jones,  1  Hall  &  T.  634);  or  an  agent  to  collect  debts  at  a  com- 
mission; but  the  court  will  reduce  it  if  too  higb.  See  Weiss  v.  Dill, 
3  My.  &  K.  26,  wh^re  an  executor,  having  charged  for  the  employ- 
ment of  an  agent,  at  5/.  per  cent.,  to  collect  debts  to  the  amount  of 
2000Z.,  an  exception,  taken  to  the  Master's  report,  who  allowed  only 
2^1.  per  cent.,  was  overruled  by  Sir  John  Leach,  M.  R.  ''Generally 
speaking,"  said  his  Honor,  "executors  are  not  allowed  to  employ  an 
agent  to  perform  those  duties  which,  by  accepting  the  office  of  ex- 
ecutors, they  have  taken  upon  themselves;  but  there  may  be  very 
special  circumstances  in  which  it  may  be  thought  fit  to  allow  them 
such  expenses  as  they  may  have  incurred  by  the  employ- 
[*227]  ment  of  agents.  It  is  for  the  *  Master  to  determine 
whether  an  executor,  who  makes  a  claim  for  the  employ- 
ment of  an  agent,  ought  to  be  allowed  to  charge  his  testator'  s  es- 
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tate  with  stich  a  burthen.  The  Master  has  here  thought  that  the 
executor  ought  not  to  be  allowed  to  charge  the  testator's  estate  with 
the  whole  commission  claimed,  but  that  2^1.  per  cent,  is  a  fit  allow- 
ance. I  have  some  doubt  whether  in  tbis  case  the  Master  ought  to 
have  made  any  allowance;  but  with  the  allowance  of  2^1.  per  cent. 
which  he  has  made,  the  defendants  must  be  content."  And  see 
Hopkinson  v.  Roe,  1  Beav.  180;  Day  v.  Croft,  2  Beav.  488. 

An  executor,  however,  will  not  be  allowed  the  charges  of  a  solici- 
tor for  doing  things  which  the  executor  ought  strictly  to  have  done 
him:ielf :  Harbin  v.  Darby,  28  Beav.  325. 

Rule  as  applicable  against  fiduciaries  making  profits  in  other 
cases.^ — Upon  the  same  principle  as  that  laid  down  in  Robi)ison  v. 
Pett,  if  a  trustee  or  executor  improperly  keeps  in  his  own  possession 
trust  money  which  ought  to  have  been  invested,  or  paid  over  to  the 
person  entitled  to  it,  however  it  may  have  arisen,  whether  from  a 
legacy,  or  a  distributive  share,  or  a  residue,  or  the  arrears  of  income, 
although  it  be  not  shown  that  he  made  a  profit  by  so  doing,  and 
although  it  be  not  prayed  for  by  the  bill  (Pearse  v.  Green,  1  J.  & 
W.  135;  Johnson  v.  Prendergast,  28  Beav.  480;  Blogg  v.  Johnson, 
2  L.  R.  Ch.  App.  229),  he  will  be  charged  interest,  at  a  rate  which 
may  be  varied  at  the  discretion  of  the  Court.  See  Tebbs  v.  Car- 
penter, 1  Madd.  290,  306;  Blogg  v.  Johnson,  2  L.  R.  Ch.  App.  228. 

In  general  a  trustee  or  executor  is  not  charged  with  more' than  41. 
per  cent,  upon  the  balances  in  his  hands;  Court  v.  Robarts,  6  C.  & 
F.  C5;  Attorney -General  v.  Alford,  4  De  G.  Mac.  &  G.  843;  Penny 
V.  Avison,  3  Jur.  N.  S.  62;  Stafford  \.  Fiddon,  23  Beav.  386;  John- 
son V.  Prendergast,  28  Beav.  480;  In  re  Emmet'' s  Estate,  17  Ch.  D. 
142.  But  if  it  can  be  made  to  appear  that  a  greater  rate  of  interest 
than  41.  per  cent,  has  been  actually  made  by  a  trustee  or  executor, 
the  Court  will  not  let  him  make  benefit  to  himself,  for  he  will  be 
compelled  to  account  according  to  the  rate  of  interest  made:  Forbes 
V.  Ross,  2  Cox,  116;  In  re  Emmefs  Estate,  17  Ch.  D.  142. 

If  a  trustee  or  executor  employ  the  trust  funds  in  a  trade  or  adven- 
ture of  his  own,  whether  he  keeps  them  separate  from,  or  mixes 
them  with,  his  own  private  monies,  and  notwithstanding  the  diffi- 
culties which  in  the  latter  case  may  arise  in  taking  the  accounts, 
the  cestui  que  trust,  if  he  prefers  it,  may  insist  upon  having  the 
profits  made  by,  instead  of  interest  on,  the  amount  of  the 
*  trust  funds  so  employed.  In  the  important  and  leading  [*  228  ] 
case  of  Docker  v.  Somes,  2  My.  &  K.  655,  trustees  had  paid 
part  of  the  trust  funds  to  their  bankers,  to  the  credit  of  their  general 
account,  without  distinguishing  the  same  from  the  monies  employed 
in  their  own  business  of  ship-chandlers  and  sail-makers,  it  was 
argued  that  the  trustees  only  ought  to  be  charged  interest  for  the 
trust  monies  employed  by  them.  Lord  Brougham,  however,  in  an 
elaborate  judgment,  held  that  the  cestui  que  trusts  might  at  their 
option  charge  them  either  with  interest  or  with  a  proportionate  share 
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of  the  profits.  See,  also,  Piety  v.  Stace,  4  Ves.  620;  Palmer  v. 
Mitchell,  2  My.  &  K.  672,  n. ;  Wedderburn  v.  Weddey^burn,  2  Kee. 
41;  4  My.  &  Cr.  41;  22  Beav.  84,  100,  124;  Fosbrookew.  Balguy,  1 
My.  &K.  226;  Willettv.  Blandford,  1  Hare,  253;  Portlockv.  Gardner, 
lb.  603 ;  Parker  v.  Bloxam,  20  Beav.  295 ;  Toivnend  v.  Totmiend,  1 
Giff.  201,  and  see  1  Set.  Dec.  4^76, 4th  ed. ;  Cummins  v.  Cummins,  8  Ir. 
Eq.  Rep.  723;  Robinson  v.  Robinson,  1  De  G.  Mac.  &  G.  257.  [The 
trustee  is  liable  for  the  losses  and  can  receive  none  of  the  profits  if 
he  uses  the  trust  funds  in  trade  or  speculation:  Durling  v.  Hammas, 
5  C.  E.  Green,  220;  Brown,  t'.  Eickets,  4  Johns,  Ck  303;  Penman 
V.  Slocum,  41  N.  Y.  53.  He  must  render  a  true  account  of  all 
gains:  Richardson  r.  Spencer,  18  B.  Mon.  450;  Van  Epps  v.  Van 
Epps,  9  Page,  237;  Jones  v.  Dexter,  130  Mass.  380.] 

Should  in  any  case  a  serious  difficulty  arise  in  tracing  and  ap- 
portioning the  profits  derived  by  a  trustee  or  executor  from  the 
employment  of  trust  funds  together  with  his  own,  in  any  trade  or 
speculation,  it  may  be  a  reason  for  preferring  a  fixed  rate  of  interest 
to  an  account  of  the  profits,  and  it  seems  the  Court  would  allow 
interest  at  5/.  per  cent,  per  annum,  with  yearly  rests,  that  is,  with 
compound  interest  (Jones  v.  Foxall,  15  Beav.  392;  Heighington  v. 
Grant,  5  My.  &  Cr.  258;  2  Ph.  600;  Walrond  v.  Walrond,  29  Beav. 
580;  Saltmarsh  v.  Barrett  (No.  2),  31  Beav.  349);  and  the  same 
interest  will  be  charged  by  the  Court,  if  the  trustee  or  executor,  who 
is  a  trader,  pays  the  trust  fund  into  his  own  account  at  his  bankers' 
{Williams  y.  Poxcell,  15  Beav.  401,  468;  Sutton  v.  Sharp,  1  Russ. 
146;  Rocke  v.  Hart,  11  Ves.  61:  sed  vide  Browne  v.  Southouse,  3 
Bro.  C.  C.  107);  unless  he  can  show  that  he  has  not  had  the  benefit 
thereof  in  his  trade:   Williams  v.  Powell,  15  Beav.  461,  469. 

As  the  business  of  a  solicitor  is  not  a  trade,  in  which  compound 
interest  is  made  on  the  money  employed  therein,  compound  interest 
will  not  be  charged  on  trust  monies  paid  by  a  solicitor  into  the 
account  of  his  firm,  but  only  interest  at  5Z.  per  cent.:  Burdick  v. 
Garrick,  5  L.  R.  Ch.  App.  233.  Where,  however,  a  testator  directs 
an  accumulation  to  be  made,  and  the  executors  keep  the  money  in 
their  hands  contrary  to  the  express  direction  of  the  will,  they  will 
be  charged  with  compound  interest.  Raphael  v.  Boehm,  11  Ves. 
92;  13  Ves.  407,  590;  Domford  v.  Dornford.  12  Ves.  127; 
[*229J  Wilson  v.  Peake,  3  *  Jur.  N.  S.  155;  Pride  v.  Fooks,  2 
Beav.  430;  Knott  v.  Cottee,  16  Beav.  77.  [See  Bruner's 
Appeal,  7  P.  F.  Smith,  46;  Norris's  Appeal,  21  P.  F.  Smith,  123.] 

If  a  person  is  merely  a  constructive  trustee,  from  having  em- 
ployed the  money  of  another  in  trade  or  business,  and  does  not 
expressly  fill  any  fiduciary  character,  as  that  of  trustee  or  exe- 
cutor, although  he  must  account  for  the  profits  of  the  money  he 
employed,  he  will  have  an  allowance  made  to  him  for  his  loss  of 
time,  skill,  and  trouble.  Thus  in  Brown  v.  Litton  (1  P.  Wms.  140; 
10  Mod.  20),  the  captain  of  a  ship,  having  800  dollars  on  board, 
which  he  intended  to  invest  in  trade,  died  on  his  voyage,  and  the 
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mate,  becoming  captain,  took  the  800  dollars,  and  investing  them 
in  trade,  made  great  improvements  thereof,  and  on  his  return  to 
England  the  executrix  of  the  first  captain  bi'ought  a  bill  against 
him  for  an  account.  The  defendant  admitted  the  receipt  of  the 
money,  and  offered  to  repay  the  same  with  interest,  whereas  the 
plaintiff  insisted  on  the  profits  produced  in  trade,  and  the  several 
investoients  that  had  been  made  therewith.  Lord  Keeper  Har- 
court,  however,  considering  that  the  defendant  was  like  a  trustee, 
held  that  he  ought  clearly  to  account  for  the  profits  made  of  the 
money;  but  that,  to  recompense  him  for  his  care  in  trading  with  it, 
the  Master  should  settle  a  proper  salary  for  the  pains  and  trouble 
he  had  been  at  in  the  management  thereof.  See  also  Broimi  v.  De 
Tastet,  Jac.  284.  [To  justify  compounding  of  interest  there  must 
be  a  wilful  breach  of  duty  and  not  simple  neglect;  there  must  be 
some  special  and  peculiar  circumstances:  Clemens  v.  Caldwell,  7 
B.  Mon.  171;  Cartledge  v.  Cutliff,  21  Ga.  1;  Ackerman  v.  Emott,  4 
Barb.  626.] 

Partners,  however,  stand  in  a  fiduciary  relation  to  each  other 
(Bently  v.  Craven,  18  Beav.  75;  Parsons  v.  Hayward,  31  Beav.  199; 
Knox  V.  Oye,  5  L.  R.  Ho.  Lo.  656,  per  Lord  Hatherhj,  C,  Lord 
Westbury,  contra),  and  where,  on  the  termination  of  a  partnership, 
as  by  banktruptcy  {Craivshay  v.  Collins,  15  Ves.  218;  1  J.  &  W. 
267),  or  death  [Brown  v.  De  Tastet,  Jac.  284:  Wedderburn  \ .  Wed- 
derburn,  2  Keen,  722;  4  My.  &  Cr.  41;  Flockton  v.  Bunning,  8  L. 
R.  Ch.  App.  323  n. ),  or  effluxion  of  time  {Crawshay  v.  Collins,  15 
Ves.  227),  the  continuing  or  surviving  partner,  instead  of  winding 
up  the  business,  retains  the  assets  of  his  former  partner,  he  will  be 
decreed  to  account  for  the  profits  derived  fi'om  it,  but  proper  al- 
loicances  will  be  made  to  him  for  his  management  of  the  business. 
And  see  Feather stonhaugh  v.  Femvick,  17  Ves.  298;  Cooke  v.  Colling- 
ridge,  Jac.  207;  Willett  v.  Blandford,  1  Hare,  253;  Lord  Provost 
&c.,  of  Edinburgh  v.  Lord  Advocate,  4  App.  Ca.  823;  Yates  v.  Finn, 
13  Ch.  D.  839. 

If  a  partner  in  a  trading  firm  dies  and  he  constitutes  one  or  more 
of  his  co-partners  his  executors,  and  there  is  nothing  special  in  the 
contract  of  co-partnership,  and  if  the  assets  of  the  testator  are  not 
withdrawn  from  the  copartnership,  but  are  left  in  it,  and 
no  *  liquidation  is  arrived  at,  no  settlement  of  accounts  [  *  230  ] 
come  to,  it  is  a  rule  in  the  Court  of  Chancery  to  hold  that  the 
estate  of  the  testator  is  to  all  intents  and  purposes  entitled  to  the 
benefit  of  a  share  of  the  profits  which  are  made  in  the  trade  after 
his  death.  Per  Lord  Cairns,  C,  in  Vyse  v.  Foster,  7  L.  R.  Ho.  Lo. 
329.      See  also  the  cases  there  cited. 

If,  moreover,  the  partnership  articles  have  given  the  surviving 
partners  an  option  to  take  the  interest  of  the  testator  on  certain 
terms,  at  a  certain  price  to  be  fixed  by  arrangement  after  the  death 
of  the  testator,  and  the  surviving  partners,  or  one  or  more  of  them,  be- 
ing also  executors  of  the  deceased  partner,  are  found  not  to  have  pur- 
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sued  exactly  the  terms  of  the  power  or  option  which  has  been  given, 
such  power  or  option  to  become  purchasers  of  the  interest  of  the  tes- 
tator after  his  death  falls  to  the  ground,  and  the  partnership  re- 
mains an  unliquidated  partnership,  to  a  due  share  of  the  profits  of 
which  the  estate  of  the  testator  will  continue  to  be  entitled  until 
liquidation  actually  takes  place:  per  Lord  Cah-ns,  C,  in  Vyse  v. 
Foster,  7  L.  K.  Ho.  Lo.  328. 

Mere  delay,  however,  by  executors  in  enforcing  the  payment  of 
the  purchase  money  agreed  upon  by  the  partnership  articles  for  the 
share  of  their  testator  from  the  firm  of  which  some  of  his  executors 
are  members,  will  not  give  his  estate  any  right  to  share  in  the  pro- 
fits of  the  business.  Thus,  in  the  case  of  Vyse  v.  Foster  (7  L.  R. 
Ho.  Lo.  318),  a  testator  was  partner  in  a  business  under  articles  by 
which,  on  the  death  of  any  partner,  his  share  was  to  be  taken  by 
the  surviving  partners  at  a  price  to  be  ascertained  from  the  last 
stock-taking,  and  to  be  paid  by  instalments  extending  over  two  years, 
with  interest  at  5Z.  per  cent,  per  annum,  with  yearly  rests.  The 
value  of  the  testator's  share,  although  ascertained,  was  not  paid,  the 
amount  being  allowed  for  some  years  to  remain  in  the  hands  of  the 
firm  who  treated  it  in  their  books  as  a  debt,  and  allowed  interest  on 
it  at  five  per  cent,  per  annum,  with  yearly  rests.  Upon  a  bill  being 
filed  by  one  of  the  residuary  legatees  against  the  executors,  it  was 
held  by  the  House  of  Lords,  affirming  the  decision  of  the  Lords 
Justices  (reported  8  L.  R.  Ch.  App.  309,  which  reversed  the  decree 
of  Bacon,  V.  C. ),  that  the  plaintiff  was  not  entitled  to  any  account 
of  the  profits  of  the  partnership,  but  that  the  executors,  who  had 
improperly  delayed  getting  payment  of  the  purchase-money  from 
the  firm,  which  was  in  effect  on  outstanding  debt  of  the  firm,  were 
liable  to  account  only  to  the  plaintiff  for  her  share  of  the  residue, 
with  interest  at  5/.  per  cent,  and  annual  rests. 

Although  trustees  employing  the  trust  funds  in  any 
[  *  231  ]  trade  or  *  business  are  liable  to  account  for  the  profits 
made  thereby,  nevertheless  when  without  authority  they 
lend  the  trvist  funds  to  traders,  who  with  notice  of  the  trust  employ 
such  funds  in  their  business,  such  traders  will  not  be  liable  to  account 
to  the  cestui  que  trust  for  a  share  of  the  profits  of  the  business,  but 
only  for  the  principal  and  interest.  Stroud  v.  Gicyer,  2SBeav.  130; 
Toivnendv.  Townend,  1  Gifp.  210;  Macdonald  v.  Richardson,  1  Giff. 
81;  Simpson  v.  Chapman,  4  De  G.  Mac.  &  G.  154. 

An  executor  lending  trust  money  to  a  firm  of  which  he  is  a  mem- 
ber is  only  liable  to  account  for  his  own  share  of  the  profits  on  the 
money  so  advanced,  and  the  interest  on  the  rest:  Jones  v.  Foxall,  15 
Beav.  388;   Vyse  v.  Foster,  8  L.  K  Ch.  App.  333,  334. 

But  when  the  partner  in  a  firm  dies,  and  the  business  is  carried  on 
by  the  surviving  partners  until  their  bankruptcy,  the  representatives 
of  the  deceased  partner  cannot  prove  in  competition  with  his  cred- 
itors, i.  e.,  the  joint  creditors  of  the  original  firm,  in  respect  of  his 
share  of  the  capital:  Ex  parte  Blythe,  16  Ch.  D.  620;  see  also 
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Nanson  v.  Gordon,  1  App.  Ca.  195.  Secus,  where  the  surviving 
partner  laid  hold  of  assets  of  the  deceased  partner  which  were  not 
part  of  the  joint  estate,  and  had  employed  them  in  carrying  on  the 
business:  Ex  parie  Westcott,  9  L.  R.  Ch.  App.  626;  and  see  Ex 
parte  Butterfield,  De  G.  570.     See  also  note  to  LI.  M.  L. 

An  executor  will  not  be  allowed  to  compromise  a  debt  due  from 
himself  to  the  estate  (Cook  v.  Collingridge,  Jac.  607);  but  even  a 
compromise  by  executors  of  a  debt  due  from  one  of  themselves  may 
be  allowed,  if  beneficial  to  the  estate,  (De  Cordova  v.  De  Cordova, 
4  App.  Ca.  693) ;  though  it  clearly  will  not  be  so,  if  it  be  injurious 
thereto.     lb. 

A  trustee  cannot  make  a  profit  out  of  the  trust  by  selling  the 
office  of  trustee.  See  Sugden  v.  Crossland,  3  Sm.  &  G.  192.  There 
a  trustee,  in  consideration  of  75Z.  paid  to  him  by  the  defendant, 
agreed  to  retire  from  the  trust  and  cause  the  defendant  to  be  ap- 
pointed a  trustee  in  his  place.  The  arrangement  was  subsequently 
carried  out.  'ti'iv  John  Stuart,  V.-C,  declared  the  deed  appointing 
the  defendant  a  trustee  to  be  void,  and  that  the  sum  of  75Z.  should 
be  treated  as  part  of  the  trust  fund. 

Upon  the  principle  laid  down  in  Robinson  v.  Pett,  a  trustee  will 
not  be  allowed  to  have  the  sporting  over  the  trust  estate,  nor  to  ap- 
point gamekeepers  to  preserve  the  game  for  his  own  amusement:  see 
Webb  V.  The  Earl  of  Shaftesbury,  7  Ves.  488,  where  Lord  Eldon 
directed  an  inquiry,  whether  the  liberty  of  sporting  could  be  let 
for  the  benefit  of  the  cestuis  que  trust;  and  if  it  could  not, 
he  thought  the  game  would  belong  *  to  the  heir.  If  it  [  *  232  ] 
was  necessary  for  the  preservation  of  the  game,  that  the 
trustees  should  appoint  a  gamekeeper,  he  would  not  be  prevented 
from  appointing  one,  but  for  that  purpose  only;  for  he  could  not 
under  the  will  have  an  establishment  of  pleasure  on  the  trust  es- 
tate; and  see  Hutchinson  v.  Morritt,  3  Y.  &  C  Exch.  547. 

Upon  the  same  principle,  if  an  advowson  be  devised  to  trustees, 
for  sale  or  otherwise,  and  a  presentation  falls  in,  so  that  it  cannot 
be  turned  to  the  benefit  of  the  trust  estate,  the  trustees  will  not 
have  the  right  of  presentation,  but  they  must  exercise  it  upon  the 
nomination  of  the  heir-at-law  or  cestuis  que  trust,  according  as 
they  may  be  respectively  entitled  thereto,  the  latter  casting  lots 
which  should  be  entitled  to  the  right  to  nominate  a  clerk.  See 
Sherrard  v.  Harborough,  Amb.  165;  Haivkins  v.  Chappel,  1  Atk. 
621;  Gubbins  v.  Creed,  2  S.  &  L.  218;  il/aj^fm  v  Martin,  12  Sim. 
579;  Re  Shrewsbury  School,  1  My.  &  C.  647;  Johnstone  v.  Baber, 
22  Beav.  562;  6  De  G.  Mac.  &  G.  439;  Briggs  v.  Sharp,  20  L.  R. 
Eq.  317. 

So,  likewise,  a  person  standing  in  a  fiduciary  relation  towards  an- 
other will  not  be  allowed  to  benefit  by  his  trust  by  obtaining  a  re  - 
newal  of  a  lease  (see  Keech  v.  Sandford,  and  note,  ante,  Vol.  1,  p. 
53 ) ;  or  by  selling  to  ( East  India  Company  v.  Henchman,  1  Ves.  Jun. 
289;  Craven  v.  Bentley,  18  Beav.   75;  Brookman  v.  Rothschild,  3 
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Sim.  153;  5  Bligh,  N.  S.  165;  In  re  Cape  Breton  Co.,GCh.  D.  221, 
affirmed  29  Ch.  D.  795,  or  purchasing  from  his  cestui  que  trust 
(Fox  V.  Mackreth,  ante,  Vol.  1,  p.  141).  And  the  principle  is  ap- 
plicable to  receivers  (In  re  Ormsby,  1  Ball  &  B.  189);  and  commit- 
tees of  lunatics'  estate:  Anon.,  10  Ves.  103. 

A  chairman  or  director  of  ja  Railway  Company  stands  in  a  fidu- 
ciary relation  towards  the  Company,  and  will  not,  as  a  general  rule, 
hd  allowed  to  derive  any  profit  beyond  his  salary  from  his  office. 
Thus  in  the  case  of  The  Great  Luxemburg  Railwaij  Company  v.  Sir 
William  Magnay,  25  Beav.  586,  a  railway  company  furnished  a 
director  with  a  large  sum  of  money,  to  enable  him  to  purchase  the 
"concession"  of  another  line.  He  purchased  it,  as  it  turned  out, 
from  himself,  he  being  the  concealed  owner  of  it.  It  was  held  by  Sir 
John  Romilly,  M.  R.,  that  the  transaction  could  not  stand.  And  see 
Benson  V.  Heathorn,  1  Y.  &  C.  C.  C.  326;  Maxwell  \.  The  Port  Ten- 
ant &c.,  Company,  24  Beav.  495;  The  North  Midland  Railway  Com- 
pany v.  Hudson,  25  Beav.  593,  595;  cited;  Bluck  v.  Mallalue,  27 
Beav.  398;  Gaskell  v.  Chambers,  26  Beav.  360;  Hodkinson  v.  The 
National  Live  Stock  Insurance  Company,  26  Beav.  473;  4  De  G. 
&  Jo.  422;  In  re  The  Anglo-Greek  Steam  Naigation  and 
[  *  233  ]  Trading  Company  (Limited), do  Beav.  399,  410;  The  ^Liqui- 
dators of  the  Imperial  Mercantile  Credit  Association  v. 
Coleman,  6  L.  R.  Ho.  Lo.  189;  varying  the  decision  of  Sir  R. 
Matins,  V.-C,  and  reversing  the  decision  of  Lord  Hatherley,  L.  C. 
who  reversed  the  decision  of  Sir  R.  Matins,  V.-C,  reported  6  L. 
R.  Ch.  App.  558,  nom.  Imperial  Mercantile  Credit  Association  v. 
Coleman;  Kilmer  v.  Barber,  8  L.  R.  Ch.  App.  56;  In  re  Imperial 
Land  Company  of  Marseilles,  Ex  parte  Larking,  4  Ch.  D.  566. 

Secretaries  of  companies  (In  re  Moroah  Mining  Company,  W.  N. 
1875,  p.  184),  and  promoters  of  a  company  also  stand  in  a  fiduciary 
relation  to  the  company,  and  will  not  be  able  to  make  any  profits 
from  the  character  which  they  hold:  New  Sombrero  Phosphate  Com- 
pany V.  Erlanger,  5  Ch.  D.  73;  affirmed  3  App.  Ca.  1218,  nom., 
Erlanger  v.  The  New  Sombrero  Phosphate  Co. ;  Bagnall  v.  Carlton, 
6  Ch.  D.  371.     See  Vol.  1,  ante,  p.  185. 

It  is  not,  moreover,  competent  for  a  member  of  an  official  com- 
mission or  committee  employed  by  the  public  to  make  a  profit  there- 
by, as  for  instance,  by  taking  out  a  patent  founded  on  their  official 
investigation  conducted  at  the  public  cost:  ses  Patterson  v.  Gas 
Light  and  Coke  Company,  2  Ch.  D.  812,  3  App.  Ca.  239. 

Upon  the  same  principle,  where  the  Court  of  Madras  had  under 
its  general  jurisdiction  made  a  general  order  authorising  the  regis- 
trar of  the  Court  to  institute  proceedings  in  certain  cases  on  behalf 
of  infants,  and  it  appeared  that  the  registrar  was  entitled  to  receive 
fees  upon  proceedings  in  siich  suits,  as  well  as  on  commission  upon 
the  amount  of  monies  paid  into  Court,  it  was  held  by  the  Judicial 
Committee  of  Privy  Council,  that  such  general  order  was  void,  it 
being  against  public  policy  to  allow  an  officer  of  the  Court  to  insti- 
298 


ROBINSON  V.  PETT.  *  234 

tute  suits,  in  the  conduct  of  which  he  might  have  a  direct  personal 
interest,  and  that  all  orders  made  in  a  suit  instituted  by  the  regis- 
trar in  pursuance  of  such  order  ought  to  be  reversed.  "Whatever," 
said  Pembevton  Leigh,  P.C.,  "may  be  the  propriety  of  making  pro- 
vision by  the  appointment  of  a  public  officer  for  the  institution  of 
suits  on  behalf  of  infants,  it  is  of  the  utmost  importance  that  no 
person  should  be  appointed  for  that  purpose  of  whom  even  a  sus- 
picion can  exist,  that  he  may  be  biassed  by  any  personal- interest, 
either  in  the  institution  of  the  suit,  or  in  the  mode  of  conducting 
it:"  Kerakoose  v.  Serle,  4  Moore,  P.  C.  C.  459. 

The  general  principle  that  a  trustee  cannot  make  a  profit  for  him- 
self by  the  use  of  the  trust  property,  applies  to  an  agent  entrusted 
with  money  or  any  other  j^roperty,  for  the  purpose  of  using  it  for 
the  owner's  benefit.  Thus,  in  Attorney -Gene  red  v.  Edmunds,  6  L. 
R.  Eq.  381,  it  having  been  the  practice  in  the  Inland 
*  Revenue  Department  for  the  purchasers  of  stamps  to  be  [*  234  ] 
allowed  a  reduction  on  payment  in  cash,  the  Clerk  of  the 
Patents  had  been  accustomed  to  purchase  stamps  in  the  Revenue 
Office  for  the  accommodation  of  the  patentees,  he  paying  the  reduced 
amount  for  the  stamps,  and  afterwards  receiving  the  amount  in  full 
from  the  patentees.  It  was  held  by  Lord  Justice  Giffard,  that  the 
Clerk  of  Patents  was  liable  to  account  for  any  profit  that  might  have 
been  made  on  the  purchase  of  stamps  purchased  with  public  moneys, 
but  not  for  any  profit  made  on  the  purchase  of  stamps  purchased 
with  his  own  money.  So  in  Shallcross  v.  Oldham,  2  J.  &  H.  G09, 
the  master  of  a  ship  having  authority  to  employ  the  vessel  on  freight 
to  the  best  advantage,  but  not  to  purchase  a  cargo  on  the  owner's 
account,  being  unable  to  procure  remunerative  freight,  loaded  the 
ship  with  a  cargo  of  his  own.  It  was  held  by  Sir  W.  Page  Wood, 
V.-C,  that  he  was  liable  to  account  to  the  owners  for  all  the  profits 
made  by  the  sale  of  the  cargo,  and  not  merely  for  the  proper  freight. 
See  also  Gardner  v.  M^Cuicheon,  4  Beav.  534. 

So  likewise,  in  the  absence  of  any  agreement  express  or  implied, 
a  part-owner  or  partner  in  ships  who  acts  as  ship's  husband  is  not 
entitled  to  charge  the  usual  commission:  Miller  v.  Mackay,  31  Beav. 
77. 

The  managing  owner  of  a  ship,  however,  is,  it  seems,  competent 
to  appoint  himself  to  act  as  broker  to  the  ship  in  collecting  and  dis- 
tributing freight,  there  being  no  incompatibility  between  those  ser- 
vices (as  it  appears  there  would  be  between  the  services  of  ship's 
chandler  or  ship's  carpenter),  and  his  fiduciary  character  as  man- 
aging owner:  See  Smith  v.  Lay,  3  K.  &  J.  105,  in  which  case,  how- 
ever, before  allowing  the  managing  owner  a  commission  in  respect 
of  the  services  in  question,  Sir  W.  Page  Wood,  V.-C,  directed  an 
inquiry,  whether  according  to  the  custom  of  shipowners  or  otherwise, 
he  being  managing  owner,  was  entitled  to  any,  and  what  commis- 
sion in  respect  of  duties  performed  by  him,  and  which  duties  are 
ordinarily  performed  by  shipbrokers. 
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In  Waters  v.  Earl  of  Shaftesbury,  2  L.  R.  Ch.  App.  231,  the  agent 
of  a  landholder  who  had  contracted  with  the  Land  Drainage  Cona- 
pany  under  their  Act  (12  &  13  Vict.  c.  91),  to  execute  the  drainage 
works  as  agent  and  surveyor  of  the  company  (the  landowner  finding 
money  for  the  purpose),  and  being  paid  an  agreed  amount  by  the 
company,  it  was  held  by  Lord  Chelmsford,  L.  C,  varying  the  decree 
of  Sir  John  Stuart,  V.-C,  that  notwithstanding  the  apparent  terms 
of  the  contract,  it  might  be  shown  that  the  agent  was  not  the  real 
contractor,  and  was  not  entitled  to  any  profit  on  the  contract. 
[  *  235  ]  *  The  principle  that  a  person  in  a  fiduciary  position 
should  not  derive  any  profit  thereby,  seems  too  have  been 
departed  from  in  those  cases  which  have  decided,  after  some  con- 
flict of  judicial  opinion,  that  it  is  not  illegal  or  contrary  to  public 
policy  for  a  member  of  the  British  legislature  to  make  a  profit  by 
an  agx'eement  for  the  withdrawal  of  his  opposition  to  a  bill  affect- 
ing his  property,  although  it  is  evident  that  by  such  an  agreement, 
he  necessarily  places  his  private  interest  in  conflict  with  his  duty  as 
a  legislator.  Hee  Simpson  v.  Lord  Hoioden,  1  Keen,  583:  there,  by 
agreement  between  Lord  Howden,  a  peer  of  Parliament  and  the 
proprietors  of  shares  in  a  projected  railway,  it  is  stipulated  on  one 
hand,  that  Lord  Howden  should  withdraw  his  opposition  to  a 
bill  in  Parliament  for  establishing  the  railway  according  to  a  certain 
line,  and  on  the  other  hand,  that  the  proprietors,  on  the  bill  pass- 
ing, should  pay  certain  sums  to  Lord  Howden  by  way  of  compen- 
sation for  the  injury  his  land  would  sustain,  and  use  their  best 
endeavours  to  procure  a  deviation  from  the  original  line  in  the 
next  session  of  Parliament.  After  the  bill  for  establishing  the  rail- 
way had  passed,  the  proprietors  filed  a  bill  to  have  the  agreement 
delivered  up  to  be  cancelled,  as  being  contrary  to  public  policy,  and 
therefore  void.  Lord  Lajigdale,  M.R.,  overruled  a  general  de- 
murrer for  want  of  equity.  "The  plaintiffs,"  said  his  Lordship, 
"  allege  that  the  agreement  is  illegal  and  against  public  policy,  on 
three  grounds: — First,  they  say  that  it  was  a  fraud  on  the  other 
landowners  through  whose  ground  the  line  of  railway  was  intended 
to  pass.  Secondly,  that  it  was  a  fraud  on  the  legislature  by  pro- 
curing an  Act  of  Parliament  on  a  representation  that  one  line  of 
railway  was  best,  and  intended  to  be  pursued,  but  which,  in  fact, 
was  not  intended  to  be  adopted.  Thirdly,  that  it  was  an  illegal  act 
in  Lord  Howden,  who,  as  a  member  of  Parliament,  had  no  right  to 
make  an  agreement  which  necessarily  placed  his  private  interest  in 
conflict  with  his  duty  as  a  legislator.  It  is  said,  and  truly  said, 
that  every  member  of  the  legislature  ought  to  preserve  his  judg- 
ment free,  unbaissed,  and  disinterested,  for  the  performance  of  his 
legislative  duties;  and  it  is  argued  that  it  is  illegal  to  enter  into  an 
agreement  which  gives  him  a  direct  and  immediate  interest  in  the 
very  subject  with  reference  to  which  that  duty  is  to  be  performed. 
I  do  ijot  think  it  is  necessary  for  me  to  determine  on  the  present 
occasion  whether  this  agreement  can  properly  be  considered  as  a 
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fraud  on  the  landowners  through  whose  grounds  the  line  of  railway 
was  to  pass,  or  how  far  the  character  of  the  defendant,  as  a  mem- 
ber of  Parliament,  precludes  him  from  any  right,  which 
persons  not  invested  *  with  that  character,  may  have,  to  [230  *  ] 
enter  into  such  an  agreement.  It  has  been  held  that  the 
withdrawing  opposition  to  a  bill  in  Parliament  may  be  a  good  con- 
sideration for  a  contract,  and  it  certainly  may  be  so  in  cases  where 
the  provisions  of  the  Act  are  consistent  with,  and  are  not  intended 
to  be  thwarted  by,the  provisions  of  the  agreement;  but  it  by  no  means 
follows  that  it  should  be  so  in  this  case.  I  do  not,  however,  enter 
particularly  into  that  question,  because  it  appears  to  me  that  the 
second  of  the  grounds  alleged  by  the  plaintiffs  for  considering  this 
agreement  invalid  is  sufficient  to  enable  me  to  decide  on  this  de- 
murrer." On  appeal,  the  decision  of  Lord  Langdale  was  reversed 
by  Lord  Cottenham,  C. :  3  My.  &  Cr.  97:  1  Railway  Cas.  320. 
The  agreement  was  afterwards  held  by  the  Court  of  Exchequer 
Chamber,  reversing  the  decision  of  the  Court  of  Queen's  Bench,  to 
be  valid  at  law:  Lord  Hoivden  v.  Simpson,  1  Railway  Cas.  347. 
See  also  Lord  Petre  v.  The  Eastern  Counties  Railivay,  1  Railway 
Cas.  402.  See,  however,  Vauxhall  Bridge  Company  v.  Earl  Sp)encer, 
2  Madd.  350,  Jac.  04;  Earl  of  Shrewsbury  v.  North  Staffordshire 
Railway  Company,  1  L.  R.  Eq.  593. 

It  is  not,  however,  permitted  to  a  person  who  is  a  member  of  a 
body  not  of  a  governing  or  legislative  character,  to  make,  contrary 
to  his  duty  as  a  member  of  such  bxly,  a  bargain  for  his  own  pri- 
vate advantage.  Thus,  in  Bowes  v.  The  City  of  Toronto,  11  Moo. 
P.  C.  C.  403,  the  mayor  and  corporation  of  the  city  of  Toronto,  in 
Canada,  were  authorised  by  the  Canadian  Act,  13  &  14  Vict.  c.  84, 
to  issue  debentures  to  a  certain  amount,  to  assist  in  the  construc- 
tion of  the  Toronto,  Simcoe,  and  Lake  Huron  Railway.  At  that 
period  the  appellant  Bowes  was  the  Mayor  and  a  member  of 
Finance  Committee,  and  took  an  active  part  in  passing  a  by-law 
which  authorised  the  issue  by  the  corporation  of  debentures  for  the 
completion  of  the  railway.  Bowes  at  that  time  was  engaged  in  co- 
partnership with  Hall,  and  their  firm,  Bowes  and  Hall,  purchased 
of  Story  and  Company,  contractors  for  the  railway  company,  some 
of  the  debentiares  so  issued,  which  had  been  assigned  to  Story  and 
Company  by  the  corporation.  Bowes  and  his  partner  afterwards 
sold  the  debentures,  and  thereby  realised  a  large  profit.  This  tran- 
saction was  Avithout  the  knowledge  of  the  corporation.  It  was 
held  by  the  Judicial  Committor  of  the  Privy  Council  (affirming 
the  decree  of  the  Court  of  Chancery  in  Canada),  that  Bowes  must 
in  the  circumstances  of  his  being  a  member  of  the  corporation,  and 
the  manner  in  which  he  acted  throughout  the  transaction,  be 
treated  as  the  trustee  of  the  corporation,  and  was  not  entitled  to 
any  benefit  received  from  the  sale  of  the  debentui'es,  and 
was  liable  *  to  account  to  the  corporation  for  the  ascer-  [  *  237  ] 
tained  and  unquestioned  amount  of  profit  made  and  re- 
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ceivedby  him  in  the  transaction  in  which  he  had  engasred  in  respect 
of  the  sale  of  the  corporation  debentures,  and  that  it  was  imma- 
terial that  the  profit  from  the  sale  of  the  debentures  was  made 
by  Bowes  and  his  partner,  Hall,  jointly,  and  not  by  Bowes  alone. 
"It  has  been  argued,"  said  Lord  Justice  Knight  Bruce,  in  deliver- 
ing judgment,  ''that  the  governing  body  of  the  corporation  was  a 
deliberative  body,  and  on  that  ground  out  of  the  operation  of  any 
civil  rules  or  principles  applicable  to  agents  and  trustees,  and  the 
reported  cases  of  Lord  Petre  v.  The  Eastern  Counties  Railway  (1 
Railway  Cases,  4G2),  and  Simpson  v.  Lord  Hoivden  (3  My.  &  Cr. 
97),  were  mentioned;  and  it  was  said  that  members  of  the  British 
legislature  often  vote  in  Parliament  respecting  matters  in  which  they 
are  personally  interested,  and  do  so  without  censure  or  risk.  We 
are  of  opinion,  however,  that  neither  the  governing  character  nor 
the  deliberative  character  of  the  corporation  council  makes  any 
difference,  and  that  the  council  was  in  effect  and  substance  a  body 
of  trustees  for  the  inhabitants  of  Toronto — trustees  having  a  con- 
siderable extent  of  discretion  and  power,  but  having  also  duties  to 
perform,  and  forbidden  to  act  corruptly.  With  regard  to  mem- 
bers of  a  legislature,  properly  so  called,  who  vote  in  support  of 
their  own  private  interests,  if  that  ever  happens,  there  may  pos- 
sibly be  insurmountable  difficulties  in  the  way  of  the  practical 
application  of  some  acknowledged  principles  by  Courts  of  civil 
justice,  which  courts,  however,  are  nevertheless  bound  to  apply 
those  principles  where  they  can  be  applied.  The  Common  Council 
of  Toronto  cannot  in  any  proper  sense  of  the  term  be  deemed  a 
legislative  body,  nor  can  it  be  so  treated.  The  members  are  merely 
delegates  in  and  of  a  provincial  town  for  its  local  administration. 
In  every  purpose  at  present  material,  they  must  be  held  to  be 
merely  private  persons,  having  to  perform  duties,  for  the  proper 
execution  of  which  they  are  responsible  to  powers  above  them.  We 
agree  that  the  cases  of  Lord  Petre  v.  The  Eastern  Counties  Rail- 
way, and  Simpson  v.  Lord  Hoivden,  must  at  present  be  viewed  as 
correct  expositions  of  English  law;  but  so  viewed,  they  do  not,  we 
ccJnceive,  affect  the  controversy  before  us." 

It  is  much  to  be  regretted  if  it  is  actually  the  case,  as  observed  by 
Lord  Justice  Knight  Bruce,  that  the  members  of  the  British  legisla- 
ture often  vote  in  Parliament  respecting  matters  in  which  they  are 
personally  interested — it  is,  however,  clear  that  in  the  present  state 

of  the  Jaw  they  can  do  so  without  risk — but  not,  it  is  be- 
[  *  238  ]  lieved,  without  occasionally  *  grave  censure.      Suppose,  for 

instance,  a  member  of  the  House  of  Commons,  opposes  a 
Bill,  such  as  a  Railway  Bill,  in  order,  not  only  to  obtain  an  extor- 
tionate price  for  his  own  land,  or,  above  all,  for  the  purpose  of  ob- 
taining priviliges,  or  advantages  which  he  neglects  by  the  Bill  to 
secure  for  his  constituents,  it  is  clear  that  by  so  doing  he  grossly  be- 
trays their  interests  in  order  to  promote  his  own  private  advantage. 
[Any  contract  between  an  officer  and  a  private  person,  by  which 
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the  former  undertakes  to  do  anytbinc^  of  official  duty,  right  or  wrong, 
it  is  to  a  greater  or  less  degree  an  obstruction  of  the  unbiased  exer- 
cise of  his  office,  even  if  it  does  not  influence  him  corruptly;  there- 
fore it  is  void:  AValdron  v.  Evans,  1  Dak.  11;  Odineal  v.  Barry,  24 
Miss.  9;  Kichardson  v.  Crandall,  48  N.  Y.  348.  See  also  on  this 
subject  Monroe  Bank  v  The  States,  20  Hun.  581;  Keed  v.  Ware- 
house Co.,  2  Mo.  App.  82;  Bowman  v.  Coffroth,  9  P.  F.  Smith,  19.] 

Allowances  to  Trustees  and  Executors.  ]  — Although  trustees  and 
executors  are  not  allowed  any  remuneration  for  their  trouble,  they 
will  be  allowed  all  proper  expenses  out  of  pocket,  whether  they  be 
provided  for  in  the  instrument  creating  the  trusts  or  not  (Hide  v. 
Haywood,  2  Atk.  126;  Worrall  v.  Harford,  8  Ves.  8;  Daicson  v. 
Clarke,  18  Ves.  254;  Attorney -General  v.  The  Mayor  of  Noru-ich,  2 
My.  &  Cr.  424;  Morison  v.  Morison,  7  De  Gr.  Mac.  &  G.  214);  even 
although  remuneration  for  their  ti'ouble  may  have  been  allowed  them 
by  the  author  of  the  trusts  (Wilkinson  v.  Wilkinson,  2  S.  &  S.  237; 
and  see  Webb  v.  Earl  of  Shaftesbury,  7  Ves.  480) ;  and  even,  although 
in  the  case  of  trustees,  they  have  been  wrongfully  appointed,  pro- 
vided they  acted  bona  fide:  Travis  v.  Illingu-ortti,  AV.  N.  1868,  p.  206. 
Thus,  they  will  be  allowed  the  expense  of  travelling  properly  in- 
curi-ed  (Ex  i^arte  Lovegrove,  3  D.  &  C.  763);  of  fees  for  counsel 
(Gary,  14;  Foole  v.  Pass,  1  Beav.  600);  the  costs  of  a  solicitor  for 
his  trouble  and  attendance  in  transacting  and  conducting  the  afiairs 
of  the  testator,  (Macnamara  v.  Jones,  Dick.  587)  ;  costs  of  a  law  suit, 
not  being  confined,  when  a  defendant,  to  his  costs  as  between  party 
and  party  paid  to  him  by  the  plaintiff  (Amand  v.  Bradburne,  2  Ch. 
Ca.  138;  Fearns  v.  Young,  10  Ves.  184),  and  although  an  executor 
or  trustee  as  defendant  may  be  ordered  to  pay  costs  to  the  plaintiff 
he  will  be  entitled  (unless  he  has  forfeited  his  right  by  some  laches 
or  misconduct),  to  recover  from  the  estate  which  he  has  defended 
not  only  the  costs  which  he  has  incurred  to  the  adversary,  but  also 
the  costs  which  he  has  paid  to  his  own  solicitor:  per  Lord  Kings- 
down  in  Lovat  v.  Eraser,  1  L.  E.  Sc.  Aj^p.  37,  and  see  Courtney  v, 
Rumley,  6  Ir.  Eq.  99. 

A  trustee,  moreover,  who  has  been  made  a  defendant  in  a  suit 
charging  him  with  personal  fraud,  in  an  agreement  for  a  compro- 
mise relative  to  the  estate  sanctioned  by  theCourt,  will,  upon  the  dis- 
missal of  the  Bill  with  costs,  which  the  plaintiffs  are  unable  to  pay, 
be  entitled  to  his  costs  out  of  the  estate,  inasmuch  as  he  had  defended 
the  suit  for  the  benefit  of  the  estate,  though  he  had  at  the  same  time 
defended  his  own  character:  W^alters  v.  Woodbridge,  7  Ch. 
D.  504,  reversing  *  the  decision  of  Lord  Romilly,  M.  R.,  re-  [  *  239  ] 
ported  20  W.  R.  520. 

Where  two  executers,  defendants  in  an  administration  action,  are 
represented  by  the  same  solicitor,  to  whom  they  had  given  a  joint 
retainer,  and  one  of  them  is  a  debtor  to  the  estate,  and  has  become 
bankrupt,  the  costs  incurred  by  them  prior  to  the  bankruptcy,  should 
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be  distinguished,  and  the  solvent  executor,  should  be  allowed  only 
his  own  proportion  out  of  the  fund,  the  defaulter's  proportion  being 
set  off  against  the.  debt  due  from  him;  but  the  costs  incurred  by 
both  subsequently  to  the  bankruptcy  will  be  allowed  in  full:  Smith 
V.  Dale,  18  Ch.  D.  510,  dissenting  from  Watson  v.  Row,  18  L.  R. 
Eq.  680,  and  see  Harmer  \.„Harris,  1  Russ.  155. 

In  such  case  the  solvent  executor  ought  to  appear  separately,  for 
then  he  would  clearly  be  entitled  to  all  his  costs,  Avhile  the  default- 
ing executor  would  be  entitled  to  no  costs  until  he  had  made  good 
his  default;  per  Sir  G.  Jessel,  M.  R.,  in  Smith  v.  Dale,  18  Ch.  D. 
518. 

But  an  executor  or  trustee  will  not  be  entitled  to  the  costs  of  a 
suit  instituted  by  him  if  it  were  improper  (Malcolm  v.  O' Callaghan, 
3  M.  &  C.  52;  Courtney  v.  Rumley,  6  I.  R.  Eq.  99);  or  the  litigation 
was  occasioned  by  his  own  negligence  (Caffrey  v.  Darby,  6  Yes.  488, 
497);  or  fault:  Peers  v.  Ceeley,  15  Beav.  209;  Leedham  v.  Chaw- 
ner,  4  K.  &  J.  458. 

And  it  seems  that  a  trustee  will  in  no  case  be  allowed  interest  on 
his  costs:   Gordon  v.  Trail,  8  Price,  416. 

Cestui  que  trusts  may  obtain  leave  to  tax  the  costs  uf  the  solicitor 
to  the  trustee  as  between  solicitor  and  client  {Re  Dawson,  28  Beav. 
605;  Re  Press,  35  Beav.  34;  and  see  Re  Dickson,  3  Jur.  N.  S.  29); 
but  the  solicitor  cannot  charge  against  the  trust  estate  anything  not 
necessary  for  the  administration  thereof,  though  expressly  directed 
by  the  trustee,  but  must  look  for  payment  of  such  charges  to  the 
trustee  personally  (In  Re  Brown,  4  L.  R.  Eq.  464);  and  where  a 
solicitor  being  an  executor  has,  in  conjunction  with  the  other  ex- 
ecutor, paid  a  bill  for  business  done  by  himself  for  the  testator,  a 
taxation  of  the  costs  is  not  proper  in  a  suit  for  the  administration 
of  the  estate,  but  the  taxing  master  will  be  directed  to  state  whether 
any  items  objected  to  were  fair  and  proper  to  be  allowed,  and  to 
what  amount:  Allen  v.  Jarvis,  4  L.  R.  Ch.  App.  616,  and  see  John- 
son V.  Telford,  3  Russ.  477. 

Trustees,  moreover,  without  any  express  provision  for  that  purpose, 
are  entitled  to  be  repaid  any  expenses  properly  incurred  in  the  ex- 
ecution of  the  trust,  and  to  be  indemnilied  against  losses  arising  out 
of,  and  in  the  proper  performance  of,  their  duties.  Hence  it  has 
been  held  that  trustees  (amongst  whom  municipal  corpora- 
[  *  240  J  tions  are  included)  *  are  entitled  to  be  allowed  the  necessary 
and  proper  expenses  incurred  in  protecting  property  com- 
mitted to  their  care,  whether  the  threatened  injury  be  immediate  and 
direct,  or  indirect  but  probable,  as  for  watching  and  opposing  a  Bill 
in  Parliament  likely  to  be  injurious  to  the  trust  property  (Bright  v. 
North,  2  Ph.  216;  Attorney -General  v.  The  Mayor  of  Brecon,  10  Ch. 
D.  204);  for  protecting  the  legal  existence  of  a  corporation  (Attorney - 
General  v.  The  Mayor  of  Norwich,  2  My.  &  C.  406);  for  the  proper 
outlay  with  interest  on  the  improvement  of  the  trust  property 
(Quarrellw.  Beckford,  1  Madd.  269,  282);  for  paying  .off  an  incum- 
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brance  thereon,  for  which  he  might  have  been  liable  (Balsh  v.  Hyharriy 
2  P.  Wms.  453);  or  in  defending  the  title  of  the  trust  property: 
Sanders  v.  Hooper,  6  Beav.  246.  And  they  are  entitled  to  be  in- 
demnified by  their  cestui  que  trust  from  any  liability  arising  from 
their  holding  shares  in  their  names  (James  v.  May,  6  L.  R.  Ho.  Lo. 
328);  and  from  the  costs  of  any  suit  or  action  commenced  against 
them  in  their  fiduciary  character,  as,  for  instance,  for  damages 
accidentally  sustained  by  a  person  from  the  felling  of  a  tree  by  their 
orders  on  the  trust  estate  (Benett.v.  Wyndham,  4  De  G.  F.  &  J.  259; 
and  see  Att.-Gen.  v.  Pearson,  2  Coll.  581);  or  against  members  of 
a  muncipal  corporation,  for  tbe  purpose  of  impeaching  the  title  or 
destroying  the  legal  existence  of  the  corporation,  which  the  corpora- 
tion has  defended:  Attorney -General  v.  The  Mayor  of  Norwich,  2 
My.  &  C.  406. 

And  the  trustees  of  a  settlement  may,  under  the  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38)  reimburse  themselves  or  pay  and  dis- 
charge out  of  the  trust  property  all  expenses  properly  incurred  by 
them.     Sect.  43. 

A  trustee,  however,  who  has  incurred  expenses  in  breach  of  his 
duty  (Leedham  v.  Chaicner,  4  K.  &  J.  458),  or  where  the  deed  un- 
der which  he  acts  has  been  set  aside  as  invalid  {Smith  v.  Dresser,  1 
L.  R.  Eq.  651),  is  entitled  to  no  expenses,  except  perhaps  the  ex- 
penses of  a  reconveyance,  if  it  were  necessary  (lb.  655),  or  for  im- 
provements:  Woods  V.  Axton,  W.  N.  1866,  p.  207. 

Although  a  trustee  ought  to  keep  an  account  of  his  expenses,  his 
not  having  done  so  will  not,  it  seems,  disentitle  him  to  an  allowance: 
Hethersell  v.  Hales,  2  Ch.  Rep.  158. 

Lien  of  Trustee  for  expenses  on  the  trust  estate.'] — A  trustf^e  will 
have  a  lien  on  the  trust  estate  for  his  expenses  {Ex  parte  James,  1 
Deac.  &  C.  272;  Re  Norivich  Yarn  Company,  22  Beav.  143;  Re 
Exhall  Coal  Company,  35  Beav.  449;  Ex  parte  Chippendale,  4  De 
G.  Mac.  &  G.  19);  but  it  will  not  extend  to  those  employed 
by  him  in  the  affairs  of  the  trust  *  {Francis  v.  Francis,  5  [  *  241  ] 
De  G.  Mac.  &  G.  108),  unless  directed  to  do  so  by  the  in- 
strument creating  the  trust:  Williams  y.  Corbet,  8  Sim.  349;  Consett 
V.  Bell,  1  Y.  &  C.  C.  C.  569;  Hibbert  v.  Hibbert,  3  Mer.  681,  and  see 
note  to  Harding  v.  Glyn,  post. 

But  a  solicitor  when  he  accounts  to  trustees  for  receipts  in  the 
matter  of  the  trust  may  set  off  his  cost:  Re  Sadd,  34  Beav.  650. 

This  lien  must  be  satisfied  before  the  cestui  que  trust  can  compel 
a  reconveyance  from  the  trustees  (Ex  parte  Chippendale,  4  De  G. 
Mac.  &  G,  19;  Re  the  Exhall  Coal  Company,  35  Beav.  449;  and 
see  Ex  parte  James,  1  D.  &  C.  272);  and  will  have  priority  over 
the  costs  of  a  suit  for  the  administration  of  the  trust  fund  (Moi-rison 
V.  Morrison,  7  De  G.  Mac.  &  G.  226);  or  a  charge  created  by  the 
cestui  que  trust  (Re  Exhall  Coal  Company,  35  Beav.  449);  and  if 
the  trust  estate  no  longer  exists,  the  trustee  may  proceed  in  equity 
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against  the  cestui  que  trust  personally  (Balsh  v.  Hyham,  2  P.  Wms. 
453;  Ex  parte  Watts,  3  De  (i.  J.  &  S.  394;  Jervis  v.  Wolferstan, 
18  L.  R.  Eq.  18;  In  re  Southampton  Imperial  Hotel  Company,  W. 
N.  1872,  p.  53;  even  in  the  case  of  a  feme  covert,  to  the  extent  of 
property  settled  to  her  separate  use,  or  savings  from  property  set- 
tled to  her  separate  use,  without  pov^er  of  anticipation:  Butler  v. 
Cumpston,  7  L.  R.  Eq.  16. 

Secus,  where  the  expenses  were  not  properly  incurred,  although 
with  the  request  or  assent  of  the  cestui  que  trust:  Leedham  v.  Chaw- 
ner,  4  K.  &  J.  458;  Collinson  v.  Lister,  20  Beav.  368. 

The  Court  has  given  effect  to  the  lien  by  ordering  the  delivery  of 
the  deeds  relating  to  the  trust  property  into  the  custody  of  the  trus- 
tee, and  by  prohibiting  any  disposition  thereof  without  the  discharge 
of  the  lien;  but  the  Court  has  refused  to  foreclose  or  direct  a  sale  of 
the  trust  property,  in  order  to  give  efPect  to  the  lien,  inasmuch  as 
the  trust  itself  would  be  thereby  destroyed:  Darke  v.  Williamson, 
25  Beav.  622. 

As  to  following  trust  money  into  land  or  goods  and  chattels,  see 
In  re  HalletVs  Estate,  13  Ch.  D.  709  [See  notes  to  this  celebrated 
case  in  American  edition  of  Brett's  Lead.  Cas.  Mod.  Eq.  45  (Text 
Book  Series)];  In  re  Pumfrey,  The  Worcester  City  &  County  Bank- 
ing Co.  V.  Bhck,  22  Ch.  D.  255;  and  note  to  Dyer  v.  Dyer,  1  L.  C. 
Eq.  249,  ante. 

Accidental  Profits  of  Trustees  from  Trust.'] — A  trustee  might, 
formerly,  from  accidental  circumstances,  profit  by  his  trust,  as 
where  the  cestui  que  trust  died  intestate  without  heirs;  for  in  that 
case  the  lord  could  not  claim  by  escheat,  and,  subject  to  the  right 
of  creditors,  the  trustee  might  retain  possession,  not  by  any  title  of 
his  own,  but  because  no  other  person  could  show  a  title.  This 
was  determined  after  much  discussion  in  the  important 
[  *  242  ]  case  *  of  Burgess  v.  Wheate,  1  Eden,  177.  There  A.,  being 
seised  in  fee  ex  parte  paterna,  conveyed  real  estate  to  trus- 
tees, in  trust  for  herself,  her  heirs  and  assigns,  to  the  intent  that  she 
should  appoint,  and  for  no  other  use,  intent  or  purpose  whatsoever. 
A.  died  without  having  made  any  appoiniment,  and  without  heirs  ex 
parte  paterna.  It  was  held  by  Lord  Keeper  Henley,  and  Sir 
Thomas  Clarke,  M.  R.,  first,  that  the  maternal  heir  was  not  entitled; 
and,  secondly,  that  there  being  a  terre  tenant,  the  Crown,  claiming 
by  escheat,  had  not  a  title  by  subpoena  to  compel  a  conveyance  from 
the  trustee,  the  trust  being  absolutely  determined;  but  no  opinion 
was  given  upon  the  right  of  the  trustee:  and  see  Attorney -General 
V.  Sands,  Hard.  496  Tudor's  L.  C.  Real  Prop.  p.  760,  3rd  ed. ; 
Davall  V.  Neio  River  Company,  3  De  G.  &  Sm.  394;  Cox\.  Parker, 
22  Beav.  168. 

Upon  the  same  principle,  where  land  was  devised  to  trustees  upon 
trust  to  convert  into  money  for  purposes  which  either  failed  or 
never  took  effect,  and  the  testator  died  without  heirs,  the  lord  could 
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not  claim  by  escheat,  as  there  were  tenants  in  possession;  nor  had 
the  Grown  any  right  to  come  into  equity  to  ask  that  the  Jand  should 
be  converted,  in  order  that  it  might  take  the  money  as  bona  vacantia, 
nor  evea  if  the  land  had  been  unnecessarily  converted,  could  the 
Crown  make  good  any  claim,  as  the  money  would  be  the  absolute 
property  of  the  trustees:  Taylor  v.  Haygarth,  14  Sim.  8;  Walker  v. 
Demie,  2  Ves.  Jun.  185;  Craddock  v.  Owen,  2  Sm.  &  Giff.  241. 

But  a  trustee  must  convey  to  trustees  according  to  the  directions 
of  a  testator,  although  the  trusts  for  which  the  conveyance  was  di- 
rected may  have  failed  or  never  arisen:  Onsloiv  v.  Wallis,  16  Sim. 
483,  1  Mac.  &  G.  506.     See  also  Jones  v.  Goodchild,  3  P.  Wms.  33. 

In  case  of  the  attainder  of  the  cestui  que  trust  for  felony,  it  seems 
to  have  been  the  opinion  of  Lord  Keeper  Henley,  and  Sir  Thomas 
Clarke,  M.  R.,  that  if  he  were  pardoned  by  the  Crown,  he  might 
enforce  the  trust:  see  1  Eden,  210,  255.  Lord  Mansfield,  however, 
observed,  that  he  coald  find  no  clear  and  certain  rule  to  go  by; 
aad  vet  he  thought  equity  would  follow  the  law  throughout:  1  Eden, 
236. ' 

It  seems,  however,  doubtful  whether  the  heir  of  a  person  executed 
for  felony  could  sue  the  trustee.  See  Br.  Ab.  tit.  "FefF.  al.  Us." 
34.  But  see  now  33  &  34  Vict.  c.  23,  abolishing  the  forfeiture  of 
lands  and  goods  for  treason  and  felony. 

It  is  however  clear,  that  upon  failure  of  the  heirs  of  the  cestui 
que  trust,  the  heir  of  the  trustee  could  not  come  into  equity  as 
plaintiff,  to  assert  his  right.  See  1  Eden,  212;  and  Wil 
liams  V.  Lord  Londsale,  3  *  Ves.  752,  in  which  case  a  copy-  [  *  243  ] 
hold  (daly  surrendered)  was  devised  to  A.  and  his  heirs, 
in  trust  for  B.  and  his  heirs.  Upon  the  death  of  B.  without  heirs, 
it  was  held  by  Lord  Rosslyn,  that  the  heir  of  the  trustees  had  no 
equity  to  compel  the  lord  to  admit  him ;  and  his  bill  was  dismissed, 
without  costs.  "  The  only  point,"  observed  his  Lordship,  "  deter- 
mined in  Burgess  v.  Wheate,  was  that  the  Crown  entitled  as  it  was 
supposed  by  escheat  upon  the  death  of  the  cestui  que  trust,  had 
not  a  title  by  subpoena  in  this  Court  to  make  the  heir  of  the  trustee, 
having  merely  a  legal  estate,  convey;  that  there  was  no  equity  for 
this  Court  to  exercise  jurisdiction.  Is  not  the  converse  of  that 
equally  true?  If  the  Lord  has  no  equity  in  that  case,  can  I  find 
auy  ground  of  equity  where  the  person  having  the  legal  estate,  and 
telling  me  he  has  no  beneficial  interest,  desires  me  to  act  for  his 
benefit  upon  the  estate  of  the  lord?  The  Court  considers  the  mere 
legal  estate  as  nothing." 

But  the  Court  of  King's  Bench  has  by  mandamiis  compelled  the 
lord  to  admit  the  heir  of  a  trustee,  although  he  had  a  mere  legal 
title:  The  King  v.  Coggan,  6  East,  431;  S.  C.,2  Smith,  417;  King 
V.  Wilson,  10  B.  &  C.  80. 

Lord  Mansfield  asked,  in  Burgess  v.  Wheate  (see  1  Eden,  185), 
whether,  in  the  event  of  the  attainder  of  the  cestui  que  trust,  the 
right  would  not  result  to  the  creator  of  the  trust;  but  no  notice  ap- 
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pears  to  have  been  taken  of  this  observation,  nor  does  the  question 
ever  appear  to  have  been  determined,  and  since  the  passing  of  33 
&  34  Vict.  c.  23,  it  has  ceased  to  be  important. 

If  the  cestui  que  trust  of  real  or  personal  chattels,  having  no  next 
of  kin,  dies,  either  intestate  {Jones  v.  Goodchild,  3  P.  Wms.  33; 
Rutherford  v.  Maule,  4  Hagg.  213;  Taylor  v.  Haygarth,  14  Sim.  8), 
or,  if  under  the  old  law,  having  made  a  will,  he  appointed  an  exe- 
cutor, who  either  expressly  or  by  implication  was  exchided  from  all 
beneficial  interest,  so  as  to  be  converted  into  a  mere  trustee  {Mid- 
dleton  V.  Spicer,  1  Bro.  C.  C.  201;  Barclay  v.  Russel  3  Ves.  424; 
Henchman  v.  Attorney- General,  3  My.  &  K.  492;  Cave  v.  Roberts,  S 
Sim.  214),  the  Crown  in  either  case,  by  virtue  of  its  prerogative,  may 
claim  the  chattels  as  bona  vacantia:  Poicell  v.  Merrett,  1  Sm.  & 
Giff.  381;  Cradock  v.  Owen,  2  Sm.  &  G.  241;  Read  v.  Stedman, 
26  Beav.  495;  Dacre  v.  Patrickson,  1  Drew.  &  Sm.  182. 

But  if  under  the  old  law  there  was  nothing  in  the  will  to  convert 
the  executor  into  a  trustee;  or  if,  since  the  passing  of  11  Geo.  4  & 
1  Will.  4,  c.  40,  it  appears  to  be  the  intention  that  he  shall  be  the 
beneficial  owner,  the  Crown  cannot  make  good  its  claim.  See  note 
to  Attorney-General  v.  Sands,  Tudor's  L.  C.  Real  Prop.  760, 
[  *  244  J  3rd  ed. ;  see  also  Dyke  v.  V/alford,  *  5  Moore,  P.  C.  C.  434; 
Ellcock  V.  Mapp,  3  L.  H.  Cas.  492;  Russel  v.  Clowes,  2  Coll 
648;   Williams  \.  Arkle,  7  L.  E.  Ho.  Lo.  606. 

The  law  upon  this  subject  has  been  materially  altered  by  the 
Intestates'  Estates  Act,  1884  (47  &  48  Vict.  c.  71),  whereby,  after 
making  provisions  as  to  the  mode  of  instituting  and  carrying  on 
proceedings  by  nominees  of  the  Crown  to  whom  administration  has 
been  granted,  sect.  2;  and  limiting  the  time  for  proceedings  to  re- 
cover personal  estate  by  the  Crown,  sect.  3;  it  is  enacted  that: — 

"  4.  From  and  after  the  passing  of  this  Act,  where  a  person  dies 
without  an  heir  and  intestate,  in  respect  of  any  real  estate  consist- 
ing of  any  estate  or  interest  whether  legal  or  equitable,  in  any 
incorporeal  hereditament,  or  of  any  equitable  estate  or  interest  in 
any  corporeal  hereditament,  whether  devised  or  not  devised  to  trus- 
tees by  the  will  of  such  person,  the  law  of  escheat  shall  apply  in  the 
same  manner  as  if  the  estate  or  interest  above  mentioned,  were  a 
legal  estate  in  corporeal  hereditaments. 

"5.— -(1).  "Where  in  any  action  or  other  proceeding  in  Her  Ma- 
jesty's High  Court  of  Justice,  or  in  the  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster,  it  appears  to  the  Court  that  Her  Ma- 
jesty is  entitled  to  any  hereditament,  corporeal  or  incorporeal,  or 
to  any  estate  or  interest,  legal  or  equitable,  therein,  such  Court 
may,  on  the  application  or  with  the  consent  of  the  Attorney- 
General,  notwithstanding  that  no  office  has  been  found,  and  no 
commission  issued  or  executed,  order  a  sale  of  the  hereditament, 
estate  or  interest,  and  such  portion  of  the  net  proceeds  of  any  such 
sale  as  represents  the  interest  of  Her  Majesty  shall  be  paid,  in- 
vested, transferred,  sold  or  disposed  of  in  manner  provided  by  sec- 
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tion  four  of  the  Treasury  Solicitor  Act,  1876   (39  &  40  Vict.  c. 
18). 

"  (2).  Section  one  of  the  Act  of  the  session  of  the  fifteenth  and 
sixteenth  years  of  the  reign  of  Her  present  Majesty,  chapter  fifty -five, 
intituled  'An  Act  to  extend  the  provisions  of  the  Trustee  Act,  1850,' 
shall  apply  on  any  such  sale  in  like  manner  as  if  any  estate  or  in- 
terest of  Her  Majesty  comprised  in  the  sale  were  vested  in  a  subject," 

Power  is  next  given  to  Her  Majesty  to  waive  the  right  of  the 
Crown  in  certain  instances,  sect.  6.  Intestacy  is  defined,  sect.  7. 
And  the  Act  is  made  applicable  to  the  Duchy  of  Lancaster,  sect. 
8;  to  Ireland,  sect.  9;  but  not  to  Scotland,  sect.  10. 

As  aliens  could  not  before  the  Naturalization  Act,  1870  (33  & 
34  Vict.  c.  14),  hold  lands  as  against  the  Crown,  it  was  contended, 
but  unsuccessfully,  that  trustees  to  whom  lands  were  de- 
vised in  trust  for  an  alien,  were  *  entitled  to  hold  the  [  *  245  ] 
lands  discharged  of  the  trust.  See  Barrow  v.  Wadkin, 
24  Beav.  1;  3  Jur.  N.  S.  679;  5  W.  R.  695,  where  Sir  John  Romilly, 
M.  R.,  held  that  the  trust  ought  to  be  executed  for  the  Crown.  See 
also  Sharp  v.  St.  Sauveur,  7  L.  R.  Ch,  App.  343,  overruling  Rittson 
V.  Stordy,  3  Sm.  &  Giff.  230. 

It  has  been  before  shown  that  an  alien,  although  he  could  not 
hold  land,  was  entitled  to  the  proceeds  of  lands  devised  to  trustees 
to  sell  for  his  benefit:  Du  Hourmelin  v.  Sheldon,  1  Beav.  79;  4  My, 
&  Cr.  525;  and  see  ante.  Vol.  1,  p.  987. 

These  questions  will  not  now  often  arise,  inasmuch  as,  by  the 
Naturalization  Act,  1870  (33  &  34  Vict.  c.  14)  (which  is  not,  how- 
ever, retrospective)  aliens  may  take,  acquire,  hold,  and  dispose  of, 
property  of  every  description,  like  British-born  subjects.  See  also 
The  Naturalization  Amendment  Act,  (33  &  34  Vict.  c.  102),  and  the 
Naturalization  Act,  1872,  (35  &  36  Vict.  c.  39). 

[Doctrine  of  Compensation  to  an  Executor  or  Ti^ustee  Restated. — 
The  English  rule,  which  does  not  allow  an  executor  or  trustee  any 
compensation  for  his  trouble  and  time  in  the  management  or  care 
of  the  trust  estate,  has  not  been  adopted  in  the  United  States,  and 
here,  trustees  and  other  fiduciary  officers  are  entitled  to  a  reasonable 
compensation  for  their  services. 

The  English  rule  that  allows  trustees  their  expenses  which  have 
been  proporly  and  reasonably  incurred  exist  in  this  country. 

The  amount  of  compensation  which  trustees  and  other  fiduciary 
ofiicers  are  to  receive  is  in  some  States  fixed  by  statute  and  in  others 
regulated  by  the  court  to  which  the  trustees  are  liable  to  account. 

Delaware,  Illinois  and  Ohio,  are  quite  exceptional  in  disallowing 
compensation  to  the  trustee.  But  in  each  of  these  States  an  allow- 
ance to  executors  is  made;  in  Illinois  an  executor  may  receive  a 
commission  not  exceeding  six  per  cent,  on  the  p»ersonal  estate,  and 
three  per  cent,  on  money  received  from  the  sale  of  land.  In  Ohio 
under  the  Act  of  1840,  executors  receive  six  per  cent,  on  the  first 
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thousand  dollars,  four  per  cent,  upon  the  next  four  thousand  dollars 
and  upon  all  sums  above  five  thousand  dollars,  two  per  cent,  and 
the  court  may  make  further  allowances  for  extra  expenses  and  ex- 
tra services  as  it  may  deem  reasonable. 

In  Pennsylvania,  by  Act  June  14,  1836,  the  court  may  allow  such 
compensation  to  trustees  as  shall  be  just  and  reasonable.  But  the 
amount  is  under  the  control  and  discretion  of  the  court.  The  gen- 
eral practice  is  to  allow  compensation  by  way  of  commissions,  and 
the  compensation  may  be  withheld  if  there  has  been  any  miscon- 
duct on  the  part  of  the  trustee:  Whitman's  Appeal,  4  Casey,  378; 
Norris's  Appeal,  71  Pa.  St.  106. 

Generally  for  sales  of  real  estate,  two-and-a-half  per  cent,  is 
allowed,  and  three  per  cent,  for  special  services  about  the  sale:  Sny- 
der's Appeal,  54  Pa.  St.  69;  Carrier's  Appeal,  79  Pa.  St.  230.  For 
personal  property  five  per  cent,  is  the  ordinary  amount:  Wood's 
Appeal,  86  Pa.  St.  346.  The  court  may,  however,  give  more  or  less 
as  circumstances  require:  Walker's  Estate,  9  S.  &  R.  225. 

In  New  Jersey  they  are  allowed  expenses,  and  by  statute  commis- 
sions which  shall  not  exceed  seven  per  cent,  on  the  first  $1000,  four 
per  cent,  on  the  next  $4000,  three  per  cent,  on  the  next  $5000,  and 
two  per  cent,  on  all  amounts  over  $10,000.  The  trustee  may  for- 
feit a  part  or  all  of  his  commission  by  imj:)roper  conduct  or  man- 
agement: Lathooh  v.  Smalley,  23  N.  J.  Eq.  J 92;  Moore  t;.  Zabriakie, 
3  C.  E.  Green,  51. 

In  Maryland  from  five  to  ten  per  cent,  is  allowed,  and  from  seven 
to  three  per  cent  for  the  sale  of  land:  Abbott  v.  Pachet  &  Co.,  4 
Md.  Ch.  315;  and  Gibson's  Case,  1  Bland,  147.  Provisions  in  .the 
trust  deed  will  be  disregarded:  Widener  v.  Fay,  51  Md.  273. 

In  New  York,  by  statute,  guardians  and  executors  are  allowed 
five  per  cent,  upon  the  first  $1000,  two-and  one-half  per  cent,  upon 
the  next  $9000,  and  one  per  cent,  upon  all  above  these  amounts.  The 
provisions  of  the  different  acts  were  extended  to  trustees:  Meacham 
V.  Sterns,  9  Paige,  403;  Jewett  v.  Woodward,  1  Edw.  Ch.  199. 

In  Connecticut  the  Com-t  exercises  its  discretion:  Clark  v.  Piatt, 
30  Conn.  282. 

In  Maine,  a  trustee  is  allowed  one  dollar  per  day,  a  dollar  for  each 
ten  miles  of  travel,  and  a  commission  not  to  exceed  five  per  cent. 

In  New  Hampshire  the  Court  allows  expenses  for  travel  and  at- 
tendance, and  a  commission  which  varies  from  two  to  five  per  cent, 
according  to  the  services  rendered. 

In  Vermont,  in  addition  to  all  expenses,  a  trustee  is  allowed  such 
fees  as  the  law  provides,  Rev.  Stat.  c.  53,  Sec.  12;  Hubbard  v. 
Fisher,  25  Vt.  542.  A  gross  sum  and  expenses  has  been  allowed: 
Evarts  V.  Nason,  11  Vt.  122. 

In  Massachusetts,  an  allowance  is  made  for  expenses  and  such  com- 
pensation as  the  Court  thinks  fit,  the  amount   varying  according 
to  the  circumstances  of  the  Case:  Blake  v.  Pegram,  101  Mass.  592. 
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Aa  agreement  with  the  cestui  que  trust  may  be  ratified:  Bowker  v. 
Pierce,  130  Mass. -262. 

In  Virginia  the  Court  allows  five  per  cent,  of  the  receipts:  Kee 
V.  Kee,  2  Gratt,  132;  Waddy  v.  Hawkins,  4  Leigh,  458;  Deanes  v. 
Scriba,  2  Call.  416. 

In  difiicult  cases  more  is  allowed:  Hipkins  t;.  Bernard,  4  Munf. 
93. 

In  Alabama  no  statute  has  determined  the  rate,  and  each  case  de- 
pends upon  the  labor  and  trouble,  and  the  size  of  the  estate:  Gould 
V.  Hayes,  25  Ala.  432;  Harris  v.  Martin,  9  Ala.  899.  Five  per  cent, 
is  the  usual  allowance:  Bendell  v.  Bendell,  24  Ala.  306.  It  may  be 
withheld  for  misconduct:  Lyon  v.  Foscue,  60  Ala.  468;  Donaldson 
V.  Pusey,  13  Ala.  752. 

In  North  Carolina,  trustees  receive  five  per  cent,  and  necessary 
expenses:  Walton  v.  Avery,  2  Dev.  &  Bat.  Eq.  405;  but  a  trustee 
de  son  tort  will  not  be  allowed  any  compensation:  Hazier  v.  McCombs, 
66  N.  C.  345. 

In  South  Carolina,  if  the  amount  of  compensation  is  named  in  the 
trust  instrument  it  governs:  College  v.  Willingham,  13  Rich.  Eq. 
195.  The  statute  allows  two-and-one-half  per  cent,  and  ten  per 
cent,  is  allowed  on  income  of  sums  which  are  invested;  this  amount 
includes  all  expenses:  Snow  v.  Callum,  1  Des.  542. 

As  to  additional  compensation  see,  Sollee  v.  Croft,  9  Rich.  Eq. 
474. 

In  Tennessee  five  percent,  is  now  the  customary  allowance:  Stretch 
V.  Gowdy,  3  Tenn.  Ch.  565;  but  previous  to  1882  no  compensation 
was  allowed  except  reasonable  cost  for  prosecuting  and  defending 
suits:  Stephenson  v.  Yandel,  5  Hawy.  261;  Bryant  v.  Pickett,  3 
Hawy.  225. 

In  Mississippi  an  allowance  of  from  five  to  ten  per  cent,  which 
includes  expenses  is  made:  Satterwhite  v.  Littlefield,  13  Sm.  &M.  306; 
Merrill  v.  Moore,  7  How.  (Miss.)  292. 

The  statutes  of  Georgia  are  very  similar  to  those  of  South  Caro- 
lina. See  Act  of  Feb.  1850,  2  Cobb,  Dig,  (Ga.)  540.  Trustees  are 
not  allowed  to  encroach  upon  the  corpus  of  the  estate:  Burney  v. 
Spear,  17  Ga.  225;  Price  v.  Cutts,  29  Ga.  142. 

In  Kentucky  a  reasonable  amount,  usually  from  five  to  ten  per 
cent.,  is  now  allowed:  Lane  v.  Coleman,  8  B.  Mon.  571;  Floyd  v. 
Floyd,  7  B.  Mon.  290. 

In  Arkansas,  see  Briscoe  v.  State,  23  Ark.  592. 

In  Missouri  a  gross  sum  is  sometimes  allowed,  but,  generally,  com- 
missions over  six  per  cent  are  not  allowed:  Fisher  v.  Smart,  71  Mo. 
581. 

In  California  the  trustee  must  receive  his  compensation  from  the 
income:  Filing?;.  Naglee,  9  Cal.  683. 

In  Iowa,  see  Bank  v.  Owen,  23  Iowa,  185. 
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[  *  246  ]  ASHBURNER  v.  MACGUIRE. 


YIM.—July  IStli,  1786. 

[reported  2  BRO.   0.   c.   108.] 

Specify  Legacy — Ademption.] — Legacy  of  interest  and  principal  of 
a  bond  is  specific,  and  is  partially  adeemed  by  the  testator  having  re- 
ceived part  of  the  debt  by  dividends  declared  after  the  bankruptcy 
of  the  debtor.  Legacy  of  "my  1000/.  East  India  Stock,^^  is  spe- 
cific, and  is  adeemed  in  toto  by  the  testatoi'^s  selling  the  stock. 

William  Macguire,  by  his  will,  dated  27th  September,  1778,  be- 
queathed (inter  alia)  as  follows: — 

"Item,  I  bequeath  to  my  sister  Jane  Ashburner,  the  interest  aris- 
ing from  her  husband  William  Ashburner^ s  bond  to  me  for  principal, 
3500Z.  sterling  during  her  life,  independent  of  her  present  or  any 
future  husband,  amounting  to  I75Z.  sterling  per  annum.  Item,  I  be- 
queath the  principal  of  the  said  bond,  on  the  decease  of  my  said  sister 
Jane  Ashburner,  to  her  four  daughters,  Elizabeth,  Anne,  Sarah,  and 
Sophia,  to  be  equally  divided  among  them  or  the  survivors  of  them. 
Itejii,  I  bequeath  to  Mr.  William  Beawes,  now  at  school  with  the 
Rev.  Mr.  Everett,  at  Felstead,  in  Essex,  my  capital  stock  of  lOOOZ. 
in  the  Indian  Company^ s  Stock,  with  the  dividend  thereon  arising, 
which  dividend  is  to  pay  for  his  education  and  maintenance  till  he 
is  qualitied  for  holy  orders,  and  then  the  capital  to  be  laid  out  in 
the  purchase  of  a  living  for  him  in  the  church.  This  stock  is  to  be 
continued  or  disposed  of,  at  the  discretion  of  my  executors." 

William  Ashburner,  the  debtor,  became  a  bankrupt  in  Feb- 
ruary, 1780.  In  March  the  testator  proved  this  debt 
f  *  247  ]  *  under  the  commission,  and,  16th  May,  1781,  received  a 
dividend  thereon  of  4s.  3d.  in  the  pound; 

The  testator  died  12th  July,  1781.  Since  his  death,  another  div- 
idend 2s.  9d.  has  been  made  to  the  bankrupt's  creditors. 

The  testator  at  the  time  of  making  his  will,  was  possessed  of  lOOOZ. 
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East  India  Stock,  and  no  more,  but  sold  out  the  whole  of  it  before 
his  death.  Beawes,  the  legatee  of  this  stock,  was  a  natural  child  of 
the  testator. 

The  bill  was  brought  by  Mrs.  Ashburner,  her  four  daughters,  and 
Beawes,  to  have  the  whole  sum  of  3500Z.  secured  for  Mrs.  Ashburner 
and  her  daughters,  and  to  have  such  part  of  it  as  is  due  out  of  the 
estate  of  Ashburner  the  bankrupt  paid  by  his  assignee,  and  the  res- 
idue paid  by  the  personal  estate  of  the  testator  out  of  his  general 
effects;  and  that  the  personal  representative  of  the  testator  might 
also  purchase  with  the  testator's  personal  estate  1000?.  East  India 
Stock,  and  transfer  the  same  for  the  use  of  the  plaintiff  Beawes,  as 
directed  by  the  will.  The  defendants,  the  administratrix  and  resid- 
uary legatees,  insisted  that  the  plaintiffs,  the  Ashburners,  were  en- 
titled only  to  what  remained  due  to  the  testator  at  the  time  of  his 
death  out  of  the  estate  of  the  bankrupt;  and  that  the  legacy  of  East 
India  Stock  to  Beawes  was  adeemed  by  the  testator's  disposing  of  it 
in  his  lifetime. 

The  cause  was  heard  before  the  Lord  Chancellor  in  1784,  and  on 
the  18th  of  July  1786,  he  gave  judgment. 

Lord  Chancellor  Thdrlow,  after  stating  the  case,  said — The  claim 
of  Mrs.  Ashburner  and  her  daughters  depended  on  two  questions: 

What  is  a  demonstrative  legacy. — First,  whether  the  bond  was 
given  as  a  specific  legacy;  which  depends  on  this,  whether  the  man- 
ner in  which  the  sum  is  mentioned,  turns  it  to  a  pecuniary  legacy, 
or,  as  the  civilians  call  it,  a  demonstrative  legacy,  that  is,  a  legacy 
in  its  nature  a  general  legacy,  but  where  a  particular  fund  is  pointed 
out  to  satisfy  it;  or  whether  it  be  what  they  call  a  legatum  nominis 
or  legatum  dehiti. 

*The  second  question  is,  whether  the  legacy,  supposing  [  *  248] 
it  to  be  specific,  is  adeemed,  so  far  as  the  testator  has  re- 
ceived dividends  in  respect  of  the  debt,  or,  as  the  bankrupt's  estate 
may  be  insufficient  to  pay  the  residue. 

The  bequest  of  a  debt  or  jjart  of  a  debt  is  specific. — I  will  take  the 
second  point  first;  for  this  is  clearly  a  specific  legacy,  according  to 
all  the  definitions.  Wherever  a  debt,  or  a  part  of  a  debt,  is  the  sub- 
ject bequeathed,  it  is  a  legatum  nominis,  or  legation  debiti.  I  shall 
not  stand  long  upon  that  point. 

There  is  no  distinction  as  to  ademption,  between  voluntary  pay- 
ment or  payment  after  demand. — With  respect  to  the  second  point, 
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as  to  the  ademption,  one  maxim  Las  gained  so  much  ground  as  to 
have  been  a  governing  rule,  and  has  been  recognized  by  Lord  Talbot 
and  Lord  Hardivicke.  It  is,  that  where  a  debt  is  bequeathed,  and 
is  afterwards  extinguished  by  the  act  or  concurrence  of  the  testator^ 
as  by  demand  or  suit,  the  legacy  is  adeemed,  but  if  paid  in  without 
suit  or  demand  there  is  no  intention  to  adeem;  and  there  are  innu- 
merable authorities  that  a  legacy  of  a  debt  is  not  adeemed  by  a  vol- 
untary payment.  Lord  Camden,  in  The  Attorney  -  General  v.  Par- 
kin (a),  expressly  exploded  this  distinction;  so  did  Lord  Maccles- 
field (b).  I  am  inclined  to  adopt  their  opinions,  because  I  can  find 
no  ground  for  the  distinction  but  a  passage  in  Swinb.  sect.  20,  p.  7 
(p.  548,  6th  edit.).  But  I  doubt  if  the  authors  cited  by  him  sup- 
port him.  Godolphin  (Orphan's  Leg.,  4th  edit.  434),  referring  to 
the  same  books,  states  the  rule  differently;  and  so  have  other  writers. 
Rules  in  the  civil  laiv.  1.  Where  subject-matter  of  a  legacy  is 
changed,  but  may  be  restored  to  its  former  estate,  it  is  not  adeemed. 
— By  the  civil  law,  it  was  competent  for  a  man,  after  he  had  changed 
the  subject-matter  of  a  specific  legacy,  to  declare,  by  his  conduct, 
that  such  a  change  was  no  ademption.  The  case  put  is  of  a  gold 
chain,  which  the  testator,  after  having  bequeathed  it  by  his  will, 
converts  into  a  cup;  the  legacy  is  not  adeemed,  because  the  cup 
might  be  restored  to  its  former  shape. 

Not  adopted  by  the  law  of  England. — This  has  not  been  adopted 
by  our  law.     There  is  no  ground  to  say,  that,  after  a  legacy  is  ex- 
tinguished, a  man,  by  his  conduct,  may  revive  it.     It  is  contrary  to 
common  sense,   as  appears  by  the  instance  put.     The  gold  chain 
may  have  been  given  as  a  legacy,  because  it    had    been 
[  *  249  ]   *  long  in  the  testator's  family.     If  it  be  afterwards  con- 
verted into  a  gold  cup,  the  reason  for  giving  it  ceased. 
Where  the  subject-matter  cannot  be  restored  to  its  former  shape, 
legacy  is  adeemed. — There  is  an   exception,  or  limitation   to  this 
rule,  where  the  testator  alters  the  form,  so  as  to  alter  the  specifica- 
tion of  the   subject;  as   by  making  wool  into  cloth,  or   a   piece   of 
cloth  into  a  garment:  there  the  legacy  is  adeemed,  because  the  sub- 
ject-matter cannot  be  restored  to  its  former  state. 

Distinction  not  adopted  by  the  law  of  England. — This  distinc- 
tion is  intelligible,  in  an  action  where  the  thing  sued  for  cannot  be 
recovered  in  specie;  but  it  is  not  intelligible,  when  applied  to  a 

(a)  Ami).  566. 

[b)  Lord  Thomond  v.  Earl  of  Suffolk,  1  P.  Wms.  461. 
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legacy;    and  what  is  more  material,   never   was   adopted   by  our 
law. 

Where  legacy  of  debts  not  adeemed  according  to  the  civil  law. — 
As  to  legacies  of  debts,  according  to  the  civil  law,  where  the  testa- 
tor had  sued  for,  but  had  not  recovered,  or  had  got  judgment,  but 
not  execution,  or  had  actually  recovered  the  debt,  but  had  set  the 
money  apart  for  the  legatee,  or,  by  words,  declared  he  did  not  in- 
tend to  revoke  the  legacy;  in  none  of  these  cases  was  the  legacy 
adeemed.  No  distinction  there  ivhether  debt  be  paid  ivith  or  with- 
out demand.  But  there  is  no  authority  in  the  civil  law  for  the  dis- 
tinction between  a  debt  being  paid  without  demand,  and  in  conse- 
quence of  a  demand. 

According  to  the  laiv  of  England  as  a  general  rule,  where  a  tes- 
tator bequeaths  a  debt  and  afterwards  receives  payment  thereof 
the  legacy  is  adeemed. — Besides,  although  it  can  be  ascertained 
where  a  suit  was  commenced  for  a  debt,  it  may  be  extremely  diffi- 
cult to  ascertain  whether  any  demand  has  been  made.  If  the  tes- 
tator receive  payment  of  the  debt,  the  legacy  is  gone,  unless  it  ap- 
pear from  the  manner  of  his  disposing  of  the  money  afterwards, 
that  he  means  to  preserve  it  for  the  legatee.  Lord  Camden,  in 
The  Attorney -General  v.  Parkin,  held  there  was  no  distinction  be- 
tween voluntary  payment  and  payment  on  a  demand,  and  that  in 
both  cases  the  legacy  was  extinguished;  he  added,  that  where  the 
sum  is  specified  in  the  bequest,  it  is  a  general  legacy,  as  I  shall 
mention  on  the  other  point.  But  the  distinction  between,  I  be- 
queath (c)  the  500Z.  due  on  a  bond  from  A.  B.,  and  I  bequeath  the 
bond  from  A.  B.,  is  very  slender;  and  so  admitted  to  be  by  his 
Lordship. 

In  the  civil  law  there  is  a  distinction  taken  between  a  demonstra- 
tive legacy,  where  the  testator  gives  a  general  legacy,  but  points  out 
the  fund,  to  satisfy  it,  and  a  specific  legacy,  where  he  bequeaths  a 
particular  thing. 

*0n  the  first  point,  I  am  clear  this  is  a  specific  legacy.  [  *  250  ] 
If  the  fortune  of  the  testator  had  failed,  so  as  not  to  sat- 
isfy all  the  pecuniary  legacies,  and  the  question  had  been,  whether 
this  legacy  should  have  been  contributive  to  the  pecuniary  legacies, 
I  believe  no  man  in  the  profession  would  have  doubted. 

(c)  This  distinction  is  recognised  by  Lord  Hardwicke  in  Ellis  v.  Walker, 
Amb.  310,  and  by  Lord  Camden  in  Attorney-General  v.  Parkin,  Id.  506,  but  is 
now  overthrown. 
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When  the  testator  made  his  will,  5300Z.  was  due  to  him  from 
William  Ashburner,  by  bond;  he  meant  to  relinquish  that  bond  for 
the  benefit  of  the  family;  not  by  way  of  release  to  the  husband,  but 
by  way  of  settlement;  and  that  this  debt,  whether  it  turned  out  ill 
or  well,  should  go  to  the  family:  the  interest  to  his  sister  for  her 
life,  the  principal  among  her  daughters.  In  this  case,  the  bequest 
must  be  considered  as  specific,  although  the  sum  be  mentioned ; /or 
I  cannot  agree  to  Lord  Camden'' s  distinction. 

As  to  the  legacy  of  East  India  Stock  to  the  plaintiff  Beawes, 
there  is  no  case  to  countenance  his  claim.  The  testator  says,  "I 
give  my  capital  stock  to,"  &c. ;  the  pronoun  my  has  been  relied  on, 
in  many  cases,  in  deciding  the  legacy  to  be  specific. 

The  testator,  after  making  his  will,  sold  his  stock,  which  made  it 
as  if  had  never  existed;  the  legacy  is  adeemed,  according  to  all  the 
cases. 

Revieiv  of  cases  as  to  the  effect  of  the  animus  adimendi. — In  ques- 
tions upon  legacies  of  debts,  the  cases  have  crept  beyond  the  orig- 
inal principle,  which  was  the  distinction  between  demonstrative  and 
specific  legacies,  and  recourse  has  been  had  to  the  animus  adimendi, 
which  has  nothing  in  common  with  the  other  principle. 

In  Pettiward  v.  Pettiward,  Rep.  t.  Finch,  152,  the  Court  was  of 
opinion,  from  all  the  circumstances,  that  the  testator  intended  to 
give  a  legacy  of  2000Z.,  although  the  debts  pointed  out  for  the  pay- 
ment of  it  amounted  only  to  1700^;  and,  therefore,  decreed  the  de- 
ficiency to  be  made  good  out  of  the  general  assets.  In  Pawlefs 
Case,  Raym.  335,  the  legacy  was  held  to  be  a  pure  legacy,  or  a  legacy 
in  numeratis,  and  not  legatim  nominis ;  and  although  the  debt  was 
paid  to  the  testator,  the  legacy  was  decreed.  In  Lord  Cas- 
[  *  251  ]  tleton  v.  Lord  Fanshaw,  1  Eq.  C.  Abr.  298,  *a  legacy  of  a 
debt  was  held  to  be  specific,  although  the  sum  was  named. 

In  Ormie  v.  Smith,  1  Eq.  Ca.  Abr.  302;  Gilb.  Rep.  82;  and  1 
Vern.  681,  the  payment  was  voluntary;  and,  from  thence  was  in- 
ferred an  argument,  that  there  was  no  animus  adimendi  (d). 

In  Lord  Thomond  v.  Eai^l  of  Suffolk,  1  P.  Wms.  461,  Lord  Mac- 
clesfield disapproved  of  the  distinction  between  a  debt  recovered  by 
suit,  or  paid  involuntarily.  A  definition  of  a  specific  legacy  is  given 
by  Lord  Macclesfield,  in  Hinton  v.  Pinke,  1  P.  Wms.  539,  and  the 
advantages  and  disadvantages,  as  between  a  specific  and  pecuniary 

(d)  See  as  to  the  intention  of  the  testator,  Domat.  torn.  2,  p.  186.  Vide 
C!oleman  v.  Coleman,  2  Ves.  jun.  640. 
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legacy,  are  mentioned;  and,  among  other  instances,  that  the  legatee 
of  a  debt,  which  is  lost  by  the  insolvency  of  the  debtor,  shall  have 
no  contribution  from  the  .other  legatees.  In  Crockat  v.  Crockat,  2 
P.  AVms.  164,  the  testator  bequeathed  the  sum  of  550Z.,  which  was 
then  in  Mr.  Ellis's  hand;  the  testator,  before  making  his  will,  had 
placed  the  sum  in  the  hands  of  Mr.  Ellis,  and  had  got  his  note  for 
it.  He  had  also,  before  making  his  will,  drawn  several  bills  on  Ellis, 
which  had  reduced  the  sum  to  430Z.  It  was  held,  by  the  Master  of 
the  Rolls,  that  as  the  drafts  were  all  made  before  the  will,  and  as 
the  note  for  the  full  sum  was  still  standing  out,  the  testator  should 
be  considered  as  renouncing  the  payments,  and  that  he  meant  to 
give  the  whole  550Z.  as  a  legacy. 

Where  a  testator  makes  a  specific  bequest  of  a  thing  in  pawn  the 
executor  must  redeem  it. — I  take  it  to  be  clear,  if  a  testator  gives  a 
cup,  which  is  in  pawn,  it  is  a  full  gift,  and  the  executor  must 
redeem. 

In  Ford  v.  Fleming,  2  P.  Wms.  469,  and  1  Eq.  Ca.  Abr.  302,  Lord 
King  held,  that  calling  in  the  debt  was  no  ademption,  supposing 
himself  bound  by  the  passage  in  Swinburne,  and  PaivleVs  case  (e). 
How  he  could  be  bound  by  those  cases  I  cannot  conceive.  This  case 
determines  nothing.  Lawson  v.  Stitch,  1  Atk.  507,  was  also  cited; 
the  question  arose  on  a  deficiency.  The  case  (  / )  at  the  Rolls,  cited 
1  Atk.  508,  is  nonsense,  and  has  often  been  denied.  The  question 
upon  the  legacy  of  the  stock  has  been  been  determined  uniformly: 
Ashton  v.  Ashton,  Ca.  t.  Talb.  152,  and  3  P.  Wms.  384, 
Partridge  v.  Partridge,  *Ca.  t.  Talb.  226,  Purse  v.  Siiap-  [  *  252  ] 
lin,  1  Atk.  414,  does  not  tell  at  all  to  the  purpose.  Avelyn 
V.  Ward,  1  Ves.  420,  is  contrary  to  many  cases  determined  before, 
and  to  one  by  Lord  Hardwicke  himself,  viz..  Purse  v.  Snap- 
lin  (g). 

Lord  Camden,  in  the  Attorney- General  v.  Parkin  (h)  decided  one 
point,  and  left  the  other  open.     Parkin,  in  his  will,  recites  that  he 

had  certain  mortgages,  to  the  amount  of  £ ,  and  bonds  to  the 

amount  of   £ .     He  gives  all  these,   by  such  enumeration,  to 

Pembroke  College,  Cambridge.  To  his  sisters,  who  were  nest  of 
kin,  he  gave  annuities,  and  declared  they  should  have  nothing  more 
under  his  will.     Several  sums  were  afterwards  called  in,  or  paid  be- 

(e)  Raym.  335. 

(/)  Phillips  V.  Gary;  and  see  Heath  v.  Perry,  3  Atk.  103. 

Ig)  S.  C.  nom.  Pierce  v.  Snaveling,  1  Ves.  425. 

(h)   Amb.  566. 
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fore  the  testator's  death.  Lord  Camden  determined,  that  the  sis- 
ters were  not  disappointed  by  the  declaration,  that  they  should  have 
nothing  but  the  annuities;  he  held  the  legacy  to  the  College  was 
not  adeemed  as  to  the  sums  paid  in,  upon  the  ground  that  the  sum 
was  named,  which  he  at  the  same  time  admitted  to  be  slight.  The 
testator  certainly  meant  to  give  everything  to  the  College,  except 
the  annuities;  but  the  bequest  is  in  the  strictest  form  of  a  specific 
legacy. 

In  {i)  Cartivright  v.  Cartwright,  18th  July,  1775,  before  Lord 
Bathurst,  the  bequest  was  "  I  give  1400Z.  for  ivhich  I  have  sold  my 
estate  this  day,''^  &c.  The  testator  afterwards  received  the  whole 
money,  paid  it  to  his  banker,  and  drew  out  of  his  hands  llOOZ.  of 
that  money.  Lord  Bathurst  held  this  to  be  a  legacy  of  quantity, 
and  that  the  receiving  was  no  ademption,  on  the  authority  of  the 
Attorney  -  General  v.  Parkin;  but  it  is  questionable  whether  that 
case  supports  that  determination. 

In  the  case  before  me,  the  testator  plainly  intended  that  his  sis- 
ter, Sarah  Ashburner,  and  her  children,  should  have  the  debt,  owing 
to  him  by  her  husband,  secured  as  a  provision  for  them. 

Decree. — My  decree  will  be,  that  the  bond  be  delivered  up  to  the 

wife  and  children,  that  they  may  receive  the  dividend  not 

[  *  253  ]  received  by  the  testator,  and  whatsoever  may  ^hereafter 

be  payable  out  of  the  bankrupt's  estate  in  respect  of  that 

debt. 

The  legacy  to  Beawes  is  gone,  and  the  bill  must  be  wholly  dis- 
missed as  to  that  claim. 


The  case  of  Ashburner  v.  Macguire,  determined  by  Lord  Thur- 
lotv,  after  great  consideration — for,  according  to  Lord  Alvanley 
(see  4  Ves.  566),  he  took  two  years  before  he  gave  judgment — is 
usually  referred  to  as  an  authority  wherever  the  question  arises, 
whether  a  legacy  is  general  or  specific,  and  if  specific,  what  amounts 
to  an  ademption  of  it.  See  Stanley  v.  Potter,  2  Cox,  182;  Cha- 
ivorth  V.  Beech,  4  Ves.  565,  566;  Innes  v.  Johnson,  4  Ves.  574. 

Legacies  are  usually  said  to  be  of  two  different  kinds,  general  or 
specific;  a  third,  however,  may  be  added,  in  some  degree  partaking 
of  the  properties  of  the  two  former — a  demonstrative  legacy.  [See 
Towle  V.  Swasey,  106  Mass.  106;  Armstrong's  Appeal,  63  Pa.  St. 
312;  2  Redtield  on  Wills,  460.] 

(?)  Stated  in  the  Appendix  to  Mr.  Woodeson's  3rd  vol.  of  Views  of  theLaws 
of  England. 
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A  legacy  is  general  where  it  does  not  amount  to  a  bequest  of  any- 
particular  thing  or  money,  distinguished  from  all  others  of  the 
same  kind.  Thus,  if  a  testator  gives  A.  a  diamond  ring,  or  a  horse, 
or  lOOOZ.  stock,  or  lOOOZ.,  not  referring  to  any  particular  diamond 
ring,  horse,  stock,  or  money,  as  distinguished  from  others,  these 
legacies  will  be  general. 

And  where  a  legacy  is  otherwise  general,  the  mere  exception  there- 
from of  something  specifically  described,  will  not  make  the  gift 
more  specific  in  the  proper  sense  of  the  term  than  it  would  be  if 
there  were  no  such  exeception:  Robertson  v.  Broadbent,  8  App.  Cas. 
812,  817. 

It  may  be  here  mentioned  that  general  pecuniary  legacies  are  be- 
quests of  personal  property  "  described  in  a  general  manner"  within 
the  meaning  of  the  27th  section  of  the  Wills  Act  (1  Vict.  c.  2G), 
where  no  particular  fund  is  indicated  for  payment,  and  they  will  there- 
fore be  payable  out  of  personal  estate,  which  the  testator  has  power 
to  appoint  in  any  manner  he  may  think  proper,  where  there  are  no 
assets  of  which  the  testator  was  possessed  as  his  own  personal  es- 
tate, sufficient  to  pay  the  legacies:  Hawthorn  v.  Shecldon,  3  Sm.  & 
G.  293;  and  see  Spoo7ier's  Trust,  2  Sim.  N.  S.  129;  Wildaij  v.  Bar- 
nett,  6  l/.  K.  Eq.  193;  In  re  Wilkinson,  4  L.  R.  Ch.  App.  587.  [If 
a  legacy  be  given  with  reference  to  a  particular  fund  only,  as  point- 
ing out  a  convenient  mode  of  payment,  it  is  to  be  construed  as 
demonstrative,  and  the  legatee  will  not  be  disappointed  though  the 
fund  wholly  fail:  Wilcox  v.  Wilcox,  13  Allen,  256;  Pierrpont  v. 
Edwards,  25  N.  Y.  128.] 

A  legacy  is  specific,  Icgatum  nominis  vel  debiti,  when  it  is  a  be- 
quest of  a  particular  thing,  or  sum  of  money  or  debt,  as  distin- 
guished from  all  others  of  the  same  kind.  Thus,  if  a  tes- 
tator gives  B.  "my  diamond  ring,"  *  "my  black  horse,"  [  *  254] 
*'  my  lOOOZ.  stock,"  or  "  lOOOZ.  contained  in  a  particular 
bag,"  "  or  owing  to  me  by  C,"  or  "  the  diamond  ring,  black  horse,  &c., 
which  I  shall  be  possessed  of  at  the  time  of  my  death,"  in  these  and 
like  instances  the  legacies  are  specific.  See  the  definition  of  a  spe- 
cific legacy  by  Sir  G.  Jessel,  M.  R.,  in  Bothamley  v.  Sherson,  20  L. 
R.  Eq.  308,  309. 

Where  a  {jequest  of  particular  articles  is  followed  by  a  gift  of  the 
residue,  the  bequest  of  such  articles,  although  the  testator  has  pre- 
fixed "my,"  will  not  be  specific,  but  residuary.  See  Fielding  v. 
Preston,  1  De  G.  <fr  Jo.,  438.  In  that  case  there  was  a  gift  of  "my 
leaseholds,  my  funded  property,  and  other  personal  estate  not  here- 
inbefore bequeathed."  Lord  Cranworth  was  clearly  of  opinion  that 
the  gift  of  the  leaseholds  and  of  the  funded  property  would  have 
both  been  specific,  except  for  the  circumstance  that  the  gift  of  "my 
funded  property"  was  followed  by  a  gift  of  the  rest  of  the  estate 
which  made  it  clearly  residuary.  See  also  Dummer  v.  Pitcher,  2  My.  & 
K.  262;  Chapman  v.  Chapman,  4  Ch.  D,  800,  and  the  remarks  of  Sir 
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G.  Jessel,  M.  E.,  in  Bothamley  \.  Sherson,  20  L.  R.  Eq.  311;  Hodg- 
son V.  Jex,  2  Ch.  D.  122. 

The  result  is  the  same  where  a  general  gift  of  personalty  is  fol- 
lowed by  an  enumeration  of  particular  articles.  Thus  in  Fairer  v. 
Par  A;,  3  Ch.  D.  309,  a  gift  by  will  by  a  testator  to  his  wife  of  "  all 
my  personal  property,  all  sums  of  money  which  I  may  possess,  or 
which  may  be  owing  to  me  at  the  time  of  my  decease,  together  with 
all  the  furniture,  farming  implements,  and  other  things  in  the  family 
mansion,"  was  held  by  Sir  C.  Hall,  V.-C,  not  to  be  a  specific  legacy. 
See  also  King  v.  George,  4  Ch.  D.  435;  5  Ch.  D.  627;  In  re  TootaW 
Estate,  2  Ch.  D.  628;  Macdonald  v.  Irvine,  8  Ch.  D.  101;  In  re 
Fleetivood,  15  Ch.  D.  594;  sed  vide  Bethune  v.  Kennedy,  1  My.  & 
Cr.  114;  Mills  v.  Brown,  21  Beav.  1.  But  see  and  consider  Clarke 
V.  Butler,  1  Mer.  304;  Hill  v.  Hill,  11  Jur.  N.  S.  806;  Langdale  v. 
Esmonde,  4  I.  E..  Eq.  576;  Fitzwilliams  v.  Kelley,  10  Hare,  266. 
And  the  fact  that  a  specific  legacy  is  given,  or  a  specific  part  of  per- 
sonalty is  excepted,  out  of  a  general  legacy,  does  not  make  a  gift  of 
that  residue  specific:  In  re  Ovey,  20  Ch.  D.  676,  Broadbent  v.  Bar- 
roiv,  explaining  the  decision  of  Sir  G.  Jessel,  M.  R.,  in  Bothamley 
V.  Sherson,  20  L.  R.  Eq.  304;  see  also  Robertson  v.  Broadbent,  8 
App.  Cas.  812,  817;  In  re  Ovey,  31  Ch.  D.  113. 

A  legacy  is  demonstrative,  when,  as  Lord  Thurlow  observes  in  the 
principal  case,  "  it  is  in  its  nature  a  general  legacy,  but  there  is  a 
particular  fund  pointed  out  to  satisfy  it."  Thus,  if  a  testator  be- 
queaths lOOOZ.  out  of  his  Reduced  Bank  Three  per  Cents., 
[  *  255  ]  the  legacy  will  not  be  specific,  *  but  demonstrative.  That 
this  species  of  legacy  was  recognized  by  the  civil  law  is 
clear.  "Si  testator  scripseHt,  aureos  quadringentos  Pamphike  dari 
volo,  ita  ut  infra  scriptum  est,  ad  Jidio  aidore  aureos  tot  et  in  castris 
quos  habeo  tot,  et  in  niimerato  quos  habes  tot,  et  post  midto  demum 
annos  decesserit  cum  jam  omnes  summce  in  alios  usiis  translafcp,  essent 
responsiim  fuit,  Pamphilce  quadringentadeberi ;  quia  vera  similius  est 
2?atrefamilias  demonstrare  j^otius  hceredibus  voluisse,  unde  aureos 
quaclringe)dos  sine  incommodo  rei  familiaris  contrahere  possent, 
quam  conditionem  fidei-commisso  iujecisse,  quod  ab  initiopure  datum 
essety — Voet  ad  Pand.  35,  tit.  1,  sect.  5. 

Though  often  a  matter  of  much  difficulty,  it  is  of  much  import- 
ance accurately  to  distinguish  these  legacies  one  from  the  other,  be- 
cause, as  will  be  hereafter  more  fully  shown,  general  or  pecuniary 
legacies  (in  the  absence  of  a  contrary  intention)  are  only  payable 
out  of  the  personal  estate  not  specifically  bequeathed,  and  unless 
charged  upon  it  are  not  payable  out  of  the  real  estate,  and  if  the 
fund  for  their  payment  be  insufficient  they  must  abate  inter  se  pro 
rata  (Robertson  v.  Broadbent,  8  App.  Cas.  815);  but  with  regard  to 
specific  legacies  they  will  not,  upon  a  deficiency  of  general  assets  to 
pay  debts,  be  obliged  to  abate,  until  after  the  general  legacies 
have  been  exhausted;  but,  at  the  same  time,  a  specific  legatee  is 
liable  to  this  disadvactage,  that  if  the  thing  specially  given  be 
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adeemed  by  the  testator  either  aliening  or  changing  it  into  a  dif- 
ferent species  of  property,  he  will  not  be  entitlofl  to  claim  anything 
by  way  of  compensation  out  of  the  general  personal  estate.  But 
with  regard  to  a  demonstrative  legacy,  it  is  so  far  of  the  nature  of 
a  specific  legacy,  that  it  will  not  abate  with  the  general  legacies 
until  after  the  fund  out  of  which  it  is  payable  is  exhausted,  and  so 
far  of  the  nature  of  a  general  legacy,  that  it  will  not  be  liable  to 
ademption  by  the  alienation  or  nonexistence  of  the  property 
pointed  out  as  the  primary  means  of  paying  it.  See  Mullins  v. 
Smith,  1  Drew.  &  Sm.  210;  Williams  v.  Hughes,  24  Beav.  474; 
Paget  v.  Huish,  1  H.  &  M.  663;  Jones  v.  Southall,  32  Beav.  31; 
Bevan  v.  Attorney -General,  4  GifF.  361 ;  Vickers  v.  Pound,  6  Ho.  Lo. 
Ca.  885;  Disney  v.  Crosse,  2  L.  E.  Eq.  593;  Hodges  v.  Grant,  4  L. 
R.  Eq.  140.  [If  a  legacy  is  given  generally,  with  a  demonstration 
of  a  particular  fund,  as  a  source  of  payment,  it  will  be  a  demon- 
strative legacy:  Corbin  v.  Mills,  19  Grattan,  438;  Wallace  v. 
Wallace,  23  N.  H.  154;  Gilmer  v.  Gilmer,  42  Ala.  9;  Giddincrg  v. 
Sheward,  16  N.  Y.  365.] 

Before,  however,  entering  upon  these  topics,  it  may  be  more  use- 
ful to  examine  some  of  the  cases  in  which  the  distinguishing  marks 
of  these  different  kinds  of  legacies  have  been  discussed,  bearing 
in  mind,  that,  by  reason  of  the  consequences,  the  Court  is  inclined 
not  to  construe  a  legacy  as  specific,  unless  clearly  so  intended: 
Kirby  v.  Potter,  4  Ves.  752;  Innes  v.  Johnson,  4  Ves. 
*  568;  Webster  v.  Hale,  8  Ves.  413;  Dickin  v.  Edwards,  4  [  *256] 
Hare,  276;  Ellis  v.  Walker,  Amb.  310;  Sayer  v,  Sayer,  7 
Hare,  382;  Williams  v.  Hughes,  24  Beav.  474,478 

Legacies  of  money. ^ — A  bequest  of  a  sum  of  money  in  such  a  bag 
(Lawson  v.  Stitch,  1  Atk.  508);  or  in  the  hands  of  a  certain  person 
{Hinton  v.  Pinke,  1  P.  Wms.  540;  Crockat  v.  Crockat,  2  P.  Wms. 
164;  Pulsford  v.  Hunter,  3  Bro.  C.  C.  416);  or  even  of  "all  my 
monies"  {Manning  v.  Purcell,  2  Sm.  &  G.  284;  7  De  G.  Mac.  &  G. 
55;  Lamer  v.  Lamer,  26  L.  J.  N.  S.  (Ch.)  668),  is  specific.  So 
where  one  partner  bequeathed  to  the  other  2000Z.,  which  appeared 
to  be  due  to  him  on  the  last  settlement,  upon  certain  trusts,  if  he 
did  not  draw  it  out  of  the  trade  before  he  died,  Lord  Hardwicke 
held  that  it  was  a  specific  legacy.  Ellis  v.  Walker,  Amb.  310. 
But  a  bequest  of  money  for  a  ring  {Apreece  v.  Apreece,  1  V.  &  B. 
364),  or  to  purchase  government  securities  {Lawson  v.  Stitch,  1  Atk. 
507;  Gibbons  v.  Hills^  1  Dick.  324;  Edwards  v.  Hall,  11  Hare,  23), 
or  lands  {Hinton  v.  Pinke,  1  P.  Wms.  539),  or  of  an  annuity  to 
be  purchased  out  of  or  charged  on  the  personal  estate  {Alton  v. 
Medlicott,  cited  2  Ves.  417;  S.  C,  3  Atk.  694;  Hume  v.  Edicards,  3 
Atk.  693;  Creed  v.  Creed,  11  C.  &  F.  508),  or  of  so  much  money 
"to  be  paid  in  cash"  {Richards  v.  Richards,  9  Price,  226),  is  a 
general  legacy.  So,  in  "  Kirkpatrick  v.  Kirkpatrick,  before  Lord 
Kenyan  when  master  of  the  Rolls,  legacies  were  given  to  persona 
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in  India,  and  legacies  to  'persons  in  England,  to  be  respectively  out 
of  the  effects  in  thq  respective  countries,  that  was  held  to  be  only  a 
direction  as  to  the  payment,  not  to  make  them  specific,"  cited  in 
Roberts  v.  Pocock,  4  Ves.  158.  So,  a  gift  of  a  legacy,  with  a  di- 
rection that  it  shall  be  paid  as  soon  as  the  testator's  property  in 
India  shall  be  realised  in  England,  will  not  make  it  specific,  nor 
would  it  fail  although  the  assets  had  been  remitted  to  England  in 
the  lifetime  of  the  testator:  Sadler  v.  Turner  8  Ves.  617,  624; 
Raymo7idY.  Broadbelt,  bYea.  199;  sed  wide  Chester  x.  Unrick,  2S 
Beav.  402.  [Toole  v.  Swasey,  106,  Mass.  100;  Beck  v.  McGillis,  9 
Barb.  35.] 

Legacies  of  debt.^ — A  debt  may  be  specifically  bequeathed,  either 
by  a  gift  of  the  security,  as  '"  my  East  India  Bonds  "  [Sleech  v. 
Thorington,  2  Ves.  562,  563);  "my  note  of  500Z."  (Drinkwater  v. 
Falconer,  2  Ves.  623);  "my  navy  bills"  {Pitt  v.  Camelford,  3.  Bro. 
C.  C.  160);  or  by  a  gift  of  the  sum  owing  upon  a  particular  se- 
curity, as  a  bequest  of  "  the  money  due  on  an  interest  note  given 
by  A."  (Fryer  v.  Morris,  9  Ves.  360;  see  also  (Ford  v.  Flemming,  2 
P.  Wms.  469;  S.  C.  1  Eq.  Ca.  Ab.  302,  pt.  3;  Chaworth  v. 
[  *  257  ]  Beech,  4  Ves.  556;  Smith  v.  -^  Pybus,  9  Ves.  566;  Gillanme 
V.  Adderley,  15  Ves.  384;  Davies  v.  Morgan,  1  Beav.  405; 
Sparrow  v.  Josselyn,  16  Beav.  135;  Nelson  v.  Carter,  5  Sim.  530; 
Harrison  v.  Jackson,  7  Ch.  D.  339);  or  "  due  on  A.'s  bond  "  (Davies 
V.  Morgan,  1  Beav.  405);  "the  money  now  owing  to  me  from  A." 
(Ellis  V.  Walker,  Ambl,  309;  "  or  the  interest  of  7000Z.,  security  on 
mortgage  of  an  estate  belonging  to  A."  :  Gardner  v.  Hatton,  6 
Sim.  ^93. 

A  bequest  of  a  debt  is  equally  specific,  where  it  is  made  to 
several  persons  in  certain  shares  and  proportions,  nor  is  it  the  less 
specific  in  consequence  of  a  life  interest  being  given  in  it.  Thus, 
in  the  principal  case,  where  the  testator  bequeathed  to  his  sister 
"  the  interest  arising  from  her  husband's  bond,  due  to  me,  for 
principal  3500^.  sterling."  for  life,  for  her  separate  use,  amounting 
to  175Z.  sterling  per  annum,  and  on  the  decease  of  his  sister,  the 
principal  of  the  said  bond  to  her  four  daughters,  to  be  equally 
divided  among  them.  Lord  Thurlow  held,  that  the  bond  was  spe- 
cifically given;  and  this  decision  has  been  approved  of  and  followed 
in  Chaworth  v.  Beech,  4  Ves.  555;  Innes  v.  Johnson,  4  Ves.  568; 
Stanley  v.  Potter,  2  Cox,  180;  sed  vide  Coleman  v.  Coleman,  2  Ves. 
jun.  639;  Duncan  v.  Duncan,  27  Beav.  386.  So  a  gift  of  a  part  or 
residue  of  a  debt  is  specific  (B'ord  v.  Fleming,  1  Eq.  C.  Ab.  302,  pi. 
3;  2  P.  Wms.  469;  Nelson  v.  Carter,  5  Sim.  530;  and  seeBasanv. 
Brandon,  8  Sim.  171).  [A  bequest  of  "  all  the  notes  of  hand  which 
are  payable  to  me  at  the  date  of  this  codicil,"  is  specific:  Ford  v. 
Ford,  23  N.  Sec.  212.] 

If  a  testator  gives  a  sum  out  of  a  debt  to  one  person  and  the  re- 
sidue to  another,  the  legacies  are  specific,  but  if  he  says,  "I  give 
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a  legacy  of  a  particular  sum  to  A.  and  desire  it  to  be  paid  out  of 
a  debt  due  to  me,"  the  legacy  is  demonstrative,  as  the  testator 
merely  points  to  a  fund  out  of  which  it  is  to  be  paid;  Duncan  v. 
Duncan,  27  Beav.  390;  and  see  Campbell  v.  Graham,  1  RUss.  &  My. 
453;  Vickers  v.  Pound,  6  W.  R.  580;  4  Jur.  N.  S.  543;  6  Ho.  Lo. 
Ca.  885.  And  a  bequest  of  10,000Z.  sterling  "  being  my  share  of 
the  capital  now  engaged  in  the  banking  business,  was  held  by 
Romilly,  M.  R.,  to  be  a  demonstrative  legacy:  Sparroiv  v.  Jossehjn, 
16  Beav.  135. 

Legacies  of  stock,  government  securities,  &c.^ — Stock  or  govern- 
ment securities,  may  be  specifically  bequeathed,  where  the  specific 
thing  or  corpus  is,  as  in  the  principal  case,  described  as  "  my  "  stock 
{Barton  v.  Cooke,  5  Ves.  461;  Choat  v.  Yeats,  1  J.  &  W.  102;  Nar- 
ris  V.  Harrison,  2  Madd.  279,  280).  So,  a  legacy  "of  my  stock,"  or 
'•  in  my  stock,"  or  "part  of  my  stock,"  is  a  specific  gift  of  an  aliquot 
part  of  stock:  Kirhy  v.  Potter,4:  Ves.  750,  per  Lord  Alvanley: 
and  see  Masking  v.  Nicholls,  1  Y.  &  C.  C.  C.  478;  ^^  Mollins  [  *  258  ] 
V.  Smith,  1  Drew.  &  Sm.  210;  Oliver  v.  Oliver,  11  L.  R.  Eq. 
bOQ;  McClellan  Y.Clark,  ^Y.^.  1884,  April  5,  p.  91.  So,  a  bequest 
of  "my  shares  in  a  particular  company"  (Miller  v.  Little,  2  Beav. 
259;  Measure  v.   Carleton,  30  Beav.  538;     Kermode  v.  Macdonald, 

1  L.  R.  Eq.  457),  or  of  "all  the  stock  which  I  have  in  the  Three 
per  Cents.,  being,  or  about  5000Z."  is  specific  {Humphreys^.  Humph- 
reys, 2  Cox,  184;  Cockran  v.  Cockran,  14  Sim.  343;  Bothamley  v. 
Sherson,  20  L.  R.  Eq.  304);  and  a  bequest  "of  the  interest  of  the 
whole  of  my  property  in  the  public  funds,"  was  held  a  specific  le- 
gacy of  700^.  Three  per  Cent.  Reduced  Annuities,  the  only  prop- 
erty in  the  public  funds  which  the  testator  had:  Hayes  v.  Hayes,  1 
Kee.  97.  So  a  bequest  "of  the  interest  of  4500/.  money  in  the 
funds,"  has  been  held  a  specific  bequest  of  4000Z.  consols  in  the 
names  of  trustees  for  the  testatrix:  Page  v.  Young,  19  L.  R.  Eq. 
501.     And  see  Fmcen^  V.  Neivconibe,  1  Yon.  bd9;   Kamp)/ \.  Jones, 

2  Keen,  756;  Shuttleivorth  v.  Ch^eaves,  4  My.  &  Cr.  35.  And  a 
bequest  of  "  2000Z.  long  annuities  standing  in  my  name,"  has  been 
held  to  be  specific,  though  the  testator  might  only  have  had  a  much 
smaller  sum:    Gordon  v.  Duff,  28  Beav,  519;  3  De  G.  F.  &  J.  662. 

A  bequest,  moreover,  of  all  the  stock  a  testator  may  be  possessed 
of  at  his  death  will  be  specific.  See  Fontaine  v.  Tyler,  9  Price, 
94;   Queen^s  College  v.  Sutton,  12  Sim.  521;  Stephenson  v.  Dawson, 

3  Beav.  342;  Bothamley  v.  Sherson,  20  L.  R.  Eq.  304.  [Norris  v. 
Thompson,  2  McCarter,  493;  De  Nollebeck  v.  Astor,  3  Kerman,  98; 
Davis  V.  Cain,  1  Iredell,  309,  and  see  Corbin  v.  Mills,  19  Orattan, 
438;  Gilmer  v.  Gilmer,  42  Ala.  9.] 

But  a  legacy  of  10,000Z.  consols  "now  standing  in  my  name," 
has  been  held  not  to  be  specific,  where  the  context  showed  thafe 
the  testator  meant  to  use  the  words  as  designating  the  value  of 
lOjOOOZ.  consols  and  not  the  sura  itself;    Anther  v.  Auther,  13  Sim. 
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422.  And  tbe  bequest  of  the  testator's  "  funded "  property  has 
been  held  not  to  be  sufficiently  specific  to  carry  a  sum  of  stock 
which  the  testator  had  purchased  in  the  joint  names  of  himself  and 
his  wife,  so  as  to  raise  a  case  of  election,  although  the  testator  had 
no  other  stock,  and  that  his  property  exclusive  of  the  stock  in  the 
.names  of  himself  and  his  wife  was  not  sufficient  to  pay  his  legacies; 
Dummer  v.  Pitcher,  5  Sim.  35;  2  My.  &  K.  262. 

The  mere  possession,  by  the  testator,  at  the  date  of  his  will,  of 
stock  or  annuities  of  an  amoiant  equal  to  or  greater  than  the  be- 
quest, where  it  was  made  merely  in  general  terms,  as  of  stocks  or 
annuities  [Partridge  v.  Partridge,  Ca.  t.  Taib.  226;  Simmon  v. 
Vallance,  4  Bro.  C.  C.  345;  Webster  \.  Hale,  8  Ves.  410;  Wilson  y. 
Broivnsmith,  9  Ves.  180;  Hayes  v.  Hayes,  1  Kee.  97;  Johnson  v. 
Johnson,  14  Sim.  313);  or  of  stocks  or  annuities  in  partic- 
[  ^'  259]  ular  funds  (Purse  v.  Snaplin,  1  Atk.  *415;  Bransdon  v. 
Winter,  Amb.  57;  Bishop  of  Peterborough  v.  Mortlock,  1 
Bro.  C.  C.  565;  Sibley  v.  Perry,  7  Ves.  523,  529,  530;  Webster  v. 
Hale,  8  Ves.  410);  or  of  India  bonds  (Sleech  v.  Thorington,  2  Ves. 
562,  563);  500  Egyptian  Nine  per  Cent.  hondiB{Macdonald\.  Irvine, 
8  Ch.  D.  101);  or  canal  shares  {Robinson  \.  Addison,  2  Beav.  414); 
would  not,  unless  it  appeared  clearly  to  be  the  testator's  intention 
to  refer  to  the  identical  stock,  annuities,  bonds,  or  shares,  of  which 
he  was  possessed,  be  considered  as  specific;  for  it  might  be  his  in- 
tention that  his  executor  should  purchase  them  out  of  his  general 
personal  estate. 

And  it  is  clear  that  a  mere  direction  to  transfer  a  certain  amount 
of  stock,  or  to  pay  it  as  soon  as  possible,  will  not  make  the  legacy 
specific:  Sibley  v.  Perry,  7  Ves.  522,  529;  Webster  v.  Hale,  8  Ves. 
410. 

Although  stock  be  given  in  general  terms,  if  the  testator  directs 
a  sale  for  the  benefit  of  the  legatee,  the  legacy  will  be  specific;  for 
that  direction  would  not  have  been  given  if  the  testator  intended 
the  stock  to  be  purchased  out  of  his  general  personal  estate:  Ashton 
V.  Ashton,  Ca.  t.  Talb.  152;  3  P.  Wms.  384.  [If  a  clear  intention 
appears  upon  other  parts  of  the  will,  that  the  testator  intended  to  be- 
queath so  much  of  the  identical  stock  which  he  had,  the  legacy  will  be 
consi-^ered  specific:  Williams  on  Execution,  1261;  Harper  i'.  Bibb, 
47  Ala.  547.] 

And  where  a  testator  has  given  legacies  of  stock,  a  gift  of  the  rest 
or  remainder  of  the  stock  "standing  in  my  name"  will  show  that 
the  first  legacies  were  specific:  Sleech  v.  Thorington,  2  Ves.  560; 
Sivimons  v.  Vallance,  4  Bro.  C.  C.  348,  349;  Millard  v.  Bailey,  1 
L.  E.  Eq.  378. 

Other  expressions  may  show  that  the  testator  intended  to  give 
some  things  in  existence  at  the  time,  and  therefore  to  give  specific 
legacies;  where  for  instance  there  is  a  bequest  of  "4000Z.  capital 
stock  in  the  Three  per  Cent.  Consolidated  Bank  annuities  or  in 
whatsoever  of  the  government  funds  the  same  should  be  found  in- 
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vested"  (Hosking  v.  NichoUs,  1  Y.  &  C.  C.  C.  478);  or  if  the  will 
directs  that  if  the  testator  should  not  have  sufficient  stock  standing 
in  his  name  to  meet  the  legacies  of  stock  before  given,  the  executors 
should  purchase  sufficient  to  make  up  the  deficiency:  Townsend  v. 
Martin,  7  Hare,  471;  Queen's  College  v.  Sutton,  12  Sim.  521;  F'on- 
taine  v.  Tyler,  9  Price.  94.  And  the  fact  that  the  gift  of  stock  not 
being  in  round  numbers,  is  precisely  the  same  amount  as  that  which 
the  testator  has  standing  in  his  name,  adds  weight  to  the  argument 
that  the  gift  is  specific:  Jeffreys  v.  Jeffreys,  3  Atk.  120;  Robinson 
V.  Addison,  2  Beav.  515. 

Where  a  married  woman,  who  has  a  power  of  appointment  over 
a  fund  invested  in  government  stock,  by  her  will  gives  legacies  of 
specified  sums  thereof,  such  legacies  will  be  specific  {Davies  v. 
Foivler,  16  L.  R.  Eq.  308;  and  see  Tatham  v.  Dimmmond, 

2  H.  &  M.  262);  and  if  the  legacies  given  *  thereout  do  [  *260  ] 
not  exhaust  the  fund,  a  residuary  gift  thereof  will  also  be 
specific:  lb. 

A  legacy  of  a  par^  of  a  specific  fund,  is  specific:  Ford  v.  Fleming, 
1  Eq.  Ca.  Ab.  302,  pi.  3;  2  P.  Wms.  469;  Nelson  v.  Carter,  5  Sim. 
530;  Oliver  v.  Oliver,  11  L.  R.  Eq.  506. 

A  bequest  of  a  specific  fund  to  be  sold  and  divided  in  definite 
shares  among  several  persons  is  specific;  In  re  Jeffery's  Trusts,  2 
L.  R.  Eq.  68.  See  also  Walker  v.  Laxton,  1  Y.  &  J.  557,  there  a 
testatrix  had  power  to  appoint  a  sum  of  2,200/.,  and  by  her  will, 
after  reciting  the  power,  she  bequeathed  the  whole  sum  in  several 
legacies  to  different  persons.  Alexander,  L.  C.  B.,  held  that,  as  the 
amount  of  these  particular  gifts  and  of  the  fund  subject  to  the  power, 
exactly  tallied,  the  legacies  were  a  charge  on  the  fund  only,  and 
that  the  general  personal  estate  was  not  liable.  And  see  Page  v. 
Leapingwell,  18  Yes.  403,  where  shares  of  realty  were  given. 

Where  there  is  a  legacv  of  "stock  out  of  stock"  (Morley  v.  Bird, 

3  Yes.  629;  Hosking  v.  Nicholls,  1  Y.  &  C.  C.  C.  478),  or  of  money 
out  of  a  specific  fund  as  a  bond  debt  {Badrick  v.  Stevens,  3  Bro.  C 
C.  431),  it  will  be  specific,  being  the  gift  of  part  of  a  specific  fund. 
See  Drinkivater  v.  Falconer,  2  Yes.  623;  Mullins  v.  Smith,  1  Dr.  & 
Sm.  204. 

Where  there  is  a  bequest  not  of  part  of  certain  stock,  or  of  stock 
out  of  stock  (in  which  case  the  legacy,  as  before  shown,  is  specific 
as  being  part  of  a  specific  fund),  but  of  money  out  of  stock  "as  of 
lOOOi.  out  of  my  Reduced  Stock,"  then  the  legacy  will  not  be  spe- 
cific, but  demonstrative:  Kirhy  v.  Potter,  4  Ves.  748;  Deane  v.  Teste^ 
9  Yes.  146,  152;  Rogers  v.  Clarke,  1  C.  P.  Coop.  376;  Attwater  w. 
Attwater,  J  8  Beav.  330.  And  see  Jones  v.  Southall,  32  Beav.  31. 
As  to  this  distinction,  see  Hosking  v.  Nicholls,  1  Y.  &  C.  C.  C.  478; 
Mullins  V.  Smith,  1  Dr.  &  Sm.  204;  Page  v.  Young,  19  L.  R.  Eq. 
501. 

So  where  a  certain  sum  is  given,  and  the  fund  in  which  it  is  in- 
vested and  out  of  which  it  is  to  be  paid,  is  described  or  pointed  out 
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merely,  the  legacy  will  be  demonstrative:  Raymond  v.  Broadbelt,  5 
Ves.  199;  Gillaume  v.  Adderley,  15  Ves.  381;  Sparrow  v.  Josselyn, 
16  Beav.  135;  Thomas  v.  Thomas,  3  Ir.  Ch.  Kep.  399;  Mytton  v. 
Mytton,  19  L.  E.  Eq.  30.  So  in  Lambert  v.  Lambert,  11  Ves.  607, 
where  the  bequest  is  "to  A.^the  sum  of  12,000/.  of  my  funded  prop- 
erty, to  be  transferred  in  his  name,  or  employed  as  it  shall  appear 
most  beneficial  to  his  interest."  it  was  held  to  be  a  demonstrative 
legacy.  See  also  Danvers  v.  Manning,  2  Bro.  C.  C  18,  S.  C.,\  Cox, 
203;  Roberts  v.  Pocock,  4  Ves.  159;  Oliver  v.  Oliver,  11 
[  *  261  ]  L.  E.  Eq.  *  506;  Le  Grice  v.  Finch,  3  Mer.  50,  disapproved 
of  in  Harrison  v.  Jackson,  7  Ch.  D.  339. 

But  the  intention,  which  always  governs  in  these  cases,  may  show 
that  so  much  of  the  identical  stock  was  intended,  in  which  case  the 
legacy  will  be  specific.  Thus,  in  Morley  v.  Bird,  3  Ves.  629,  the  tes- 
tator directed  A.  to  pay  to  certain  persons  "four  hundred  pounds  out 
of  Seven  now  lying  in  the  Three  per  Cent.  Consolidated:"  Lord  Al- 
vanley  held,  that  the  legacy  was  specific.  See  also  Drinktvater  v.  F''al- 
coner,  2  Ves.  623;   Toivnsend  v.  Martin,  7  Hare,  471. 

Where  a  testator  makes  a  cpecitic  bequest,  for  instance,  of  stock, 
which  he  accurately  describes,  that  stock  only,  and  not  stock  of  a 
different  idenomination,  will  pass,  though  the  amount  be  less  than 
what  he  states  it  to  be  {Gilliafx.  Gilliat,  28  Beav.  481;  and  see  cases 
cited  in  the  note,  lb.,  page  484;  Slingsbyw.  Grainger,  7  Ho.  Lo.  273; 
Ridge  v.  Neivton,  2  D.  &  W.  239  j;  but  if  he  had  no  such  stock  as 
that  which  he  mentions  in  his  will,  other  stock  nearly  answering  the 
description  might  pass:  Door  v.  Geary,  1  Ves.  255;  Dobson  v.  Water- 
man, 3  Ves.  307  n. ;  Mackinley  v.  Sison,  8  Sim.  561;  King  v.  Wright, 
14  Sim.  400;  Penticostv.  Ley,  2  J.  &  W.  207;  GalliniY.  Noble,  3  Mer. 
691;  Quennell  v.  Turner,  13  Beav.  240;  Drake  v.  Martin,  23  Beav. 
89;  Ellis  V.  Eden,  25  Beav.  543;   Trinderv.  Trinder,  1  L.  E.  Eq.  695. 

As  to  the  admissibility  of  evidence  and  words  to  determine  whether 
legacies  are  specific,  see  post,  p.  297. 

Legacies  of  j^ersonal  chattels.  ] — A  bequest  of  a  brooch  which  I  re- 
ceived aa  a  present  from  A.  B.  (Touchstone,  433).  my  horse  named 
Castor  (lb.),  as  many  of  my  horses  as  will  amount  to  800Z.  {Richards 
v.  Richards,  9  Price,  219),  any  stock  of  trade  of  wines  and  spirit- 
ous  liquors  which  I  shall  be  possessed  of  at  the  time  of  my  death 
(Stewart  v.  Denton,  4  Doug.  219),  all  the  books  in  my  chambers 
(Green  v.  Symonds,  1  Bro.  C.  C.  129,  n. ),  will  be  specific,  and  can 
only  ba  satisfied  by  a  delivery  in  specie. 

But  where  a  person  having  many  chattels  of  the  same  kind  be- 
queaths them  in  such  terms  as  not  to  show  that  any  particular  chat- 
tal  was  intended,  and  so  that  the  bequest  will  be  satisfied  by  some- 
thing of  the  same  species  as  that  mentioned,  the  legacy  will  not  be 
specific.  Thus,  if  A.,  having  many  brooches  or  horses,  bequeath  "a 
brooch"  or  "a  horse."  in  these  and  such  cases  the  bequests  will  not 
be  specific,  but  general.  Roper  on  Legacies,  vol.  i.  p.  93,  4th  ed. 
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A  gift  of  my  grey  horse   will  pass  a  black  horse,  which  is   not 
strictly  grey,  if  it  be  found  to  have  been  the  testator's  in- 
tention that  it  *  should  pass  by  that  description  {Evans\.   [  *  202  ] 
Tripp,  G  Madd.  92).     But  if  the  testator  has  no  horse,  the 
executor  is  not  to  buy  a  grey  horse:  lb. 

Things  ordered  by  and  made  for  the  testator  will  pass  under  hia 
will,  although  not  delivered  or  paid  for  until  after  his  death;  Field 
V.  Peckett,  29  Beav.  575. 

Specific  bequest  for  life  of  consumable  articles.'] — A  gift  for  life, 
if  si^ecific,  of  things  "gwoe  ipso  usu  consumiintur,'^  is  a  gift  of  the 
property,  and  there  cannot  be  a  limitation  over  after  a  life  interest 
in  such  articles  (Randall  v.  Russell,  3  Mer.  195).  Thus  it  was  laid 
down  by  Sir  J.  L.  Knight-Bruce,  V.-C,  that  a  gift  of  "wine,  spirits, 
and  hay,"  to  a  woman  so  long  as  she  should  be  living  unmarried,  is 
a  gift  of  the  absolute  interest  (Andrew  v.  Andrew,  1  Coll.  690,  691, 
692;  Twining  v.  Po^vell,  2  Coll.  262;  Re  HalVs  Will,  1  Jur.  N.  S. 
974).  The  result  is  that  such  legacy  will  lapse  on  the  death  of  the 
tirst  taker  during  the  life  of  the  testator.  Andrew  v.  Andi^ew,  1  Coll. 
690. 

But  this,  it  seems,  will  not  be  the  ease  with  regard  to  consumable 
articles  constituting  the  testator's  stock  in  trade,  as  for  instance,  that 
of  a  wine  merchant.  Thus  in  Phillips  v.  Beal,  32  Beav.  25,  a  wine 
merchant,  possessed  of  a  large  stock  of  wine,  by  his  will  gave  all  his 
household  goods,  and  everything  he  might  die  possessed  of,  to  his 
wife  for  life,  and  from  and  after  her  decease  he  bequeathed  the  whole 
of  Lis  effects  that  might  "6e  then  remaining''^  to  hia  daughter.  Lord 
Romilly,  M.  R.,  held,  that  the  widow  was  entitled  to  all  the  wine  in 
the  house,  but  not  to  that  used  for  the  purpose  of  trade.  "Wine," 
said  his  Lordship,  "is  one  of  those  things  which  ipso  usu  consum 
untur,  and  if  the  testator  was  keeping  the  wine  for  his  own  consump- 
tion, and  not  for  the  purpose  of  sale,  it  belongs  to  the  widow.  This 
must  be  ascertained. 

The  same  result  has  been  arrived  at  with  regard  to  farming  stock. 
See  Cockayne  v.  Harrison,  13  L.  R.  Eq.  432,  there  a  farmer,  after 
giving  to  his  Avife  furniture  to  furnish  a  comfortable  room  at  his 
farm  at  S.,  bequeathed  to  her  his  farming  stock  at  S.  during  her 
widowhood,  and  after  her  marrying  again,  or  her  decease,  he  gave 
the  same  to  trustees  for  sale.  The  stock  consisted,  amongst  other 
things,  of  cattle  and  stacks  of  hay.  The  widow  having  married 
again,  it  was  held  by  Lord  Romilly,  M.  R.,  that  the  widow  was  only 
entitled  to  a  life  interest  in  the  farming  stock.  "I  think,"  said  his 
Lordship,  "that  the  distinction  which  I  took  in  Phillips  v.  Beal  (32 
Beav.  25 )  is  sound,  and  that  I  ought  to  follow  that  decision.  Here 
is  a  gift  for  life  of  farming  stock,  which  is  made  in  connec- 
tion with  a  gift  for  life  of  the  business,  the  stock  being  *nec-  [  *  263  ] 
essary  to  carry  on  the  business;  and  I  think  that  under 
these  circumstances  the  legatee  is  bound  to  keep  up  the  stock,  and 
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further,  that  if  for  any  reason  it  is  sold  oflf  and  the  business  discon- 
tinued, she  only  takes  a  life  interest  in  the  proceeds.  Where  there  is 
no  trade,  I  am  disposed  to  adopt  the  view  takea  in  Randall  y.  Russell, 
3  Mer.  190,  and  to  hold  that  the  legatee  takes  an  absolute  interest." 

Loi'd  Hathcrley,  C,  when  Vice-Chancellor,  arrived  at  the  same 
conclusion  in  Groves  v.  Wriyht,  2  K.  &  J.  347,  with  respect  to  a  gift 
of  farming  stock  and  implements  of  husbandty  for  life ;  but  the  ground 
his  Lordship  proceeded  on  was,  that  farming  stock  and  implements 
of  husbandry  were  not  things  qiice  ijjso  nsu  consumuntur. 

Vice-Chancellor  Stuart,  however,  in  Bryant  v.  Easterson,  5  Jur. 
(N.  S. )  166,  held  that  a  legatee  for  life  of  farming  stock,  consisting, 
among  other  things,  of  growing  crops,  oxen,  sheep,  pigs,  and  horses, 
took  such  stock  absolutely,  as  things  quce  ipso  usu  consumuntur,  and 
that  they  did  not  therefore  go  to  the  legatees  in  remainder.  This 
case  however,  appears  to  be  opposed  to  the  modern  current  of 
authorities. 

But  even  if  stock  in  trade  be  given  to  a  person  for  life,  he  will 
take  absolutely,  and  consequently  a  gift  over  thereof  will  be  void,  if 
by  the  terms  of  the  will  the  legatee  is  not  to  be  liable  to  account 
for  any  diminution  or  depreciatioD. 

In  a  recent  case  (Bretoti  v.  Mockett,  9  Ch.  D.  95)  where  a  testator 
gave  to  his  widow  his  personal  estate,  including  his  farming  imple- 
ments and  stock,  live  and  dead,  for  her  life,  and  declared  that  she 
should  be  unimpeachable  for  waste,  and  not  liable  to  account  for 
any  diminution  or  depreciation  therein,  and  after  her  decease  be 
queathed  the  residue  of  his  personal  estate  upon  trust  for  his 
children,  it  was  held  by  Malms,  V.-C,  that  tbe  widow  was  entitled 
to  an  absolute  interest  in  the  farming  stock  and  implements.  His 
Lordship  admitted  that  if  the  farming  stock  and  implements  had 
been  given  without  the  declaration  that  the  widow  was  not  to  be 
liable  for  depreciation,  if  there  had  been  a  sale  she  could  only  have 
taken  a  life  interest  in  the  proceeds,  but  under  the  declaration  the 
executors  would  have  no  right  to  interfere  or  to  ask  her  whether  she 
had  sold  or  given  away  anything  forming  part  of  the  live  stock  or 
implements,  and  that  this  was  an  absolute  gift  of  those  articles, 
quce  ipso  usu  consumuntur,  and  that,  moreover,  there  was  no  obli- 
tion  for  her  to  carry  on  the  farm  as  there  was  in  Cockayne  v. 
Harrison,  13  L.  R.  Eq.  432. 

Where  a  man's  wearing  apparel  was  given  to  his  widow  for  life, 

with  remainder  over,  it  was  held  by  Sir   W.  Page-  Wood, 

[  *  264  ]   V.-C,  that  *  the  wearing  apparel  did  not  vest  in  the  widow 

absolutely  as  things  quce  ipso  usu  consumuntur,  and  that 

the  sale  thereof,  and  the  payment  of  the  income  to  the  widow  for 

her  life,  was  reasonable.     Re  HalVs  Will,  1  Jnr.  N.  S.  974. 

If,  however,  consumable  articles  are  included  in  a  residuary  be- 
quest for  life,  then  they  must  be  sold,  and  the  interest  only  enjoyed 
by   the  tenant   for  life:  Randall  v.   Russell,  3   Mer.  195.     And  see 
Howe  V.  Earl  of  Dartmouth,  post,  p.  321,  and  note. 
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As  to  what  amounts  to  a  charge  of  debts  and  legacies  on  land,  see 
note  to  Silk  v.  Prime,  post. 

Legacies  connected  tvith  realty.] — Every  devise  of  land  even  in  a 
residue  is  speciiic.  (See  Hensman  v.  Fryer,  3  L.  R.  Ch.  App.  420; 
Lancefield  v.  Iggulden,  10  L.  R.  Ch.  App.  130.)  [Forrester  v.  Leigh, 
Ambler,  173;  Healey  r.  Toppan,  45  N.  H.  243;  Humes  v.  Wood,  8 
Pick.  478.]  And  a  devise  of  land  upon  trust  to  sell  and  divide 
amongst  certain  persons  makes  them  specific  legatees.  Page  v. 
Leapingwell,  18  Ves.  463. 

The  result  is  the  same  vphere  there  is  a  direction  to  pay  to  an 
individual  a  definite  sum  out  of  the  proceeds  of  the  sale  and  the 
residue  to  others;  thus,  if  there  be  a  devisee  upon  trust  to  sell,  and 
out  of  the  proceeds  to  pay  A.  lOOZ.,  and  the  residue  to  others,  the 
sum  so  given  will  be  considered  as  a  portion  of  the  real  estate,  and 
will  in  no  event  be  payable  out  of  the  personalty,  and  if  the  testator 
sell  the  estate  in  his  lifetime,  the  legacy  will  be  adeemed.  Netvbold 
V.  Roadnight,  1  R.  &  M.  677.  So  also  every  bequest  of  a  lease  for 
years  of  land  {Long  v.  Short,  1  P.  Wms.  403),  or  of  tithes  (Rndstone 
v.  Anderson,  2  Ves.  418;  Hone  v.  Medcraft,  1  Bro.  C.  C.  261)  is 
specific. 

The  residue  to  arise  from  the  sale  of  land  (after  certain  bequests 
from  the  proceeds)  may  be  so  bequeathed  as  to  render  the  legacy 
specific.  Thus,  in  Page  v.  Leapingwell,  18  Ves.  463,  the  testator 
devised  an  estate  in  trust  to  sell,  but  not  for  less  that  10,000/ ,  and 
pay  several  sums  amounting  to  7800/.,  and  the  overplus  moneys 
arising  from  the  sale  to  A.:  Sir  W.  Grant,  M.  R.,  held  that  it  was 
a  specific  legacy  of  10,000/.,  and  the  sale  producing  less,  the  other 
legatees  were  obliged  to  abate  with  A.  See  also  Williams  v. 
Hughes,  24  Beav.  474;   Walpole  v.  Apthorpe,  4  L.  R.  Eq.  37. 

A  gift  of  a  rent  out  of  land  or  a  term  of  years  is  specific:  Long 
V.  Short,  1  P.  Wms.  403. 

But  if  a  mere  annual  sum  or  a  legacy  is  given,  payable  out  of  a 
term  or  real  estate,  or  merely  charged  thereon,  that  will  not  be  a 
specific  but  a  demonstrati\^e  legacy,  and  efPect  will  be  given  to  it  out, 
of  the  general  assets  although  the  particular  security  intended  by 
the  testator  happens  to  fail;  Savile  y.  Blacket,  1  P.  Wms.  778;  Pow- 
ler  V.    Willonghby,  2  S.  &  S.   354;  Mann  v.   Copland.  2 
Madd.  223;  *  Livesay  v.  Redfern,  2  Y.  &  C.  Exch.  Ca.  90; [  *  265] 
Willox  V.  Rhodes,  2  Riiss.  452;  L)avies  v.  Ashford,  15  Sim. 
42;   Colvile  v.  Middleton,  3  Beav.  570;  Creed  v.   Creed,  11  C.  &  F. 
510;  Severs  v.  Severs,  1  Sm.  &  Gifi'.  400;  Paget  v.  Huish,  1  Hem.  & 
Mill.  063. 

Where  however  there  is  a  trust  to  raise  a  sum  of  money  out  of 
land,  and  a  bequest  is  then  made  of  the  same,  it  will  be  a  specific 
legacy:  Dickin  v.  Edivards,  4  Hare  273;  Welby  v.  RocUffe,  1  Russ. 
«&;  My.  571.  So  also  where  the  only  gift  is  in  the  direction  to  pay 
the  legacy  out  of  a  particular  fund,  as  land,  the  land  alone  is  liable, 
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and  if  it  fails,  the  legacy  fails  also,  as  it  will  be  specific.  Spurway 
Y.  Glynn,  9  Yes.  483,  485.  But  the  mere  fact  in  siich  case  that  the 
personalty  is  given  after  the  payment  of  legacies  will  not  make  the 
gift  of  a  sum  out  of  the  proceeds  of  sale  of  realty  demonstrative: 
Rickets  V.  Ladley,  3  Russ.  418. 

A  gift  however  of  real  and  personal  estate  on  trust  to  pay  the 
legacies  thereafter  given,  with  a  subsequent  gift  of  the  proceeds  of 
sale  of  realty  was  held  to  be  demonstrative.  Hodges  v.  Grant,  4  L, 
R.  Eq.  140;  and  see  Williams  v.  Hughes,  24  Beav.  474. 

An7iuities.~\ — Generally  speaking  Annuities  are  legacies:  Ward\. 
Grey,  26  Beav.  491. 

And  in  general,  in  the  construction  of  a  will,  annuities  will  be 
COU3 prised  within  the  word  "legacies"  {Duke  of  Bolton  v.  Williams, 
4  Bro.  C.  C.  361,  376,  385  cited;  Sibley  \.  Perry,  7  Ves.  534;  Sivift 
V.  Nash,  2  Keen,  20),  unless  there  is  something  in  the  will  to  show 
that  the  testator  himself  distinguished  between  them:  Cornfield  v. 
Wyndham,  2  Coll.  184;  Bromley  v.  Wright,  7  Hare,  334;  Gaskin\. 
Rodgers,  2  L.  R.  Eq.  284.  It  is  sometimes  important  to  consider 
this  when  the  question  arises  whether  under  the  word  "legacies," 
annuities  are  charged  upon  land,  or  are  exempted  from  the  pay- 
ment of  legacy  duty. 

Ao-ain,  where  legacies  are  directed  to  be  paid  out  of  real  estate, 
an  annuity,  being  a  legacy,  will  also  be  charged  on  the  same  fund: 
Mullins  \.  Smith,  1  Drew.  &  Sm.  204,  211. 

An  annuity  when  given  with  words  of  inheritance  is  descendible 
and  goes  to  the  heir  to  the  exclusion  of  executors  (  Turner  v.  Tur- 
ner, Amb.  782;  Stafford  v.  Buckley,  2  Ves.  179;  but  not  being 
within  the  Statute  De  Donis  (it  cannot  be  entailed)  a  devise  there- 
fore of  a  personal  annuity  to  A.  and  the  heirs  of  his  body  will  give 
A,  a  fee  simple  conditional)  lb.  If,  although  the  annuity  be  per- 
petual, words  of  inheritance  are  not  used,  it  is  personal  estate 
though  charged  upon  real  as  well  as  personal  estate:  Taylor  v. 
Martindale,  12  Sim.  158;  Parsons  v.  Parso7is,8  L.  R.  Eq.  260. 

The  question  often   arises,  whether  an  annuity  is  per- 
[  *  266  ]   petual  '■^or  whether  it  is  for  life  only.     The  answer  to  it 
depends  upon  the  intention  of  the  testator. 

If  an  annuity  is  given  simpliciter,  that  is,  to  one  generally,  a  life 
interest  only  passes:  per  Lord  St.  Leonards  in  Kerr  v.  The  Mid- 
dlesex Hospital,  2  De  G.  Mac.  &  G.  583;  Yates  v.  Maddan,  3  De 
G.  Mac.  &  G.  532;  Potter  v.  Baker,  13  Beav.  273. 

Where  an  annuity  is  given  for  the  maintenance  and  education  of 
children,  as  it  is  obvious  that  it  was  meant  to  be  for  their  personal 
enjoyment  and  benefit,  it  will  be  held  not  to  be  meant  to  be  con- 
tinued beyond  their  lives  (Wilkinsv.  Joddj^ell,  13  Ch.  D.  564,  570), 
and  will  not  ordinarily  be  confined  to  minority.  lb.  See  also  Soames 
V.  Martin,  10  Sim.  287. 

A  bequest  of  30Z.  a  year  to  A.  together  with  her  children  B.,  C, 
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and  D.,  and  for  their  joint  maintenance,  was  held  to  be  a  bequest 
of  an  annuity  to  the  mother  and  her  children  as  joint  tenants  for 
the  life  of  the  longest  liver  of  them:  Wilson  v.  Maddison,  2  Y.  & 
C.  C.  C.  372. 

If  an  annuity  be  given  to  one  for  life,  and  after  his  death  to 
another  simply  {Potter  v.  Baker,  15  Beav.  492,  and  Blight  v.  Hart- 
noil.  19  Ch.  D.  294;  overruling,  Evans  v.  Walker,  3  Ch.  D.  211),  or 
to  one  for  life  with  power  to  him  to  give  it  after  his  death  to  another 
or  to  several  others  or  the  survivors  or  survivor  {Blewitt  v.  Roberts, 
Cr.  &  Ph.  274;  Yates  v.  Maddan,  3  Mac.  &  G.  532,  reversing  the 
decision  of  Sir  L.  Shadwell,  V.-C,  reported  16  Sim.  613;  Sullivan 
V.  Galbraith,  4  I.  R.  Eq.  582),  unless  there  are  some  other  cir- 
cumstances to  vary  the  construction,  the  subsequent  takers,  as  well 
as  the  first  annuitant,  will  take  for  life  only.  And  see  Barden  v. 
Meagher,  1  I.  E.  Eq.  250,  per  Walsh  (M.  R.);  Lett  v.  Randall,^ 
Sm.  &  G.  83;  2  De  G.  F.  &  J.  388. 

The  gift  of  an  annuity  for  a  term  or  pur  autre  vie  to  an  annui- 
tant, is  a  gift  to  him  and  his  personal  representatives  during  the 
term  or  the  life  of  the  cestui  que  vie.  In  re  Ord,  Dickinson  v. 
Dickinson,  12  Ch.  D.  22,  25.  See  also  Saverij  v.  Dyer,  Amb.  139; 
Dick.  162;  Hill  v.  Ratteij,  2  J.  &.  H.  634,  639. 

But  the  will  may  show  that  it  was  the  intention  of  the  testator 
that  the  annuity  should  be  perpetual.  Thus,  where  a  testator 
speaks  of  an  annuity  which  he  gives  to  a  person  for  life,  as  if  it 
were  in  existence  after  the  death  of  such  person,  irrespective  of 
any  words  added  for  the  purpose  of  continuing  its  existence  for  the 
benefit  of  any  other  person,  there  the  annuity  given  indefinitely  to 
such  other  person  is  a  perpetual  annuity:  per  Lord  Truro,  C.,  3 
Mac.  &  G.  540;  Dreiv  v.  Barry,  7  I.  R.  Eq.  413;  Mansergh  v.  Camp- 
hell,  25  Beav.  544,  3  De  G.  &  Jo.  232.  And  see  Robinson 
V.  Hunt,  4  Beav.  450;  Hedges  v.  ^Harpur,  3  De  G.  &  Jo.  [  *267] 
129;  Warren  v.  Weight,  12  Ir.  Ch.  Rep.  401;  Barden  v. 
Meagher,  1  I.  R.  Eq.  246. 

A  gift  by  will,  even  since  the  Wills  Act  (1  Vict.  c.  26),  of  an  an- 
nuity without  words  of  limitation,  but  which  by  the  same  will  is 
charged  on  real  estate,  is  not  a  devise  of  a  perpetual  annuity  or 
rent-charge,  but  is  a  gift  of  an  annuity  for  life  as  it  would  have  been 
before  the  Wills  Act:  Nichols  v.  Hawkes,  10  Hare,  342. 

Where,  however,  an  annuity  is  directed  to  be  provided  oid  of  the 
proceeds  of  property,  or  out  of  property  generally,  or  where  an  an- 
nuity is  to  be  brought  into  existence  by  the  application  of  property, 
and  that  annuity  is  given  to  a  party  generally,  he  will  take  the  prop- 
erty appropriated  to  purchase  the  annuity,  and  therefore  the  annuity 
in  perpetuity  if  purchased:  (per  Lord  St.  Leonards,  C,  in  Kerr  v. 
The  Middlesex  Hospital,  2  De  G.  Mac.  &  G.  583;  Stokes  v.  Heron, 
12  C.  &  F.  161;  Potter  v.  Baker,  13  Beav.  273;  ]5  Beav.  489;  Paw- 
son  V.  Paivson,  19  Beav.  146;  Hill  v.  Rattey,  2  J.  &  H.  634;  Ross 
V.  Borer,  lb.  469;   Timins  v.  Stackhouse,  27  Beav.  434;  Bent  v.  Cul- 
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len,  6  L.  E.  Ch.  App.  235;  Hicks  v.  Ross,  26  L.  T.  R.  (N.  S.)  470 
See  also  Evans  v.  Walker,  3  Ch.  D.  211;  overruled  by  Blight  v. 
Hartnoll,  19  Ch.  D.  294);  a  fortiori  if  there  are  other  circumstances 
which  show  the  testator  intended  that  the  annuities  were  to  be  per- 
petual: Wakeham  v.  Merrick,  37  L.  J.  Ch.  45.  But  the  testator  may 
show  bv  the  words  of  his  will  an  intention  only  to  give  an  annuity 
for  life':  Banks  v.  Braithwaite,  32  L.  J.  N.  S.  (Ch.)  198. 

The  gift  of  the  produce  of  a  fund,  whether  particular  or  rever- 
sionary, without  limit  as  to  time,  is  a  gift  of  the  fund  itself:  3  Mac. 
&  G.  540;  12  C.  &  F.  161;  Hill  x.Rattey,  2  J.  &  H.  634;  Engel- 
hardt  v.  Engelhardt,  26  W.  K.  852. 

And  a  gift  of  an  annuity  as  part  of  the  income  of  a  particular 
fund,  has  been  held  to  amount  to  a  gift  of  so  much  of  the  fund  it- 
self: RawUngs  v.  Jennings,  13  Ves.  39;  Bignold  v.  Giles,  4  Drew. 
343;  Courtenay  v.  Gallagher,  5  Ir.  Ch.  154,  356;  Potter  v.  Baker, 
13  Beav.  273;  15  Beav.  489;  Bent  v.  Culle^i,  6  L.  R.  Ch.  App.  235. 

A  direction  to  purchase  an  annuity  for  A.  in  the  British-  funds 
(Kerr  v.  The  Middlesex  Hospital,  2  De  G.  Mac.  &  G.  576),  or  in 
Government  securities  {Ross  v.  Borer,  2  J.  &  H.  469),  will  give  him 
a  perpetual  annuity.  But  see  Re  Groves'  Trusts,  1  Giflf.  74;  Banks 
v.  Braithwaite,  32  L.  J.  Ch.  35,  198;  11  W.  R.  298. 

A  devise  simpliciter  of  all  the  testator's  property  on  trust  to  pay 

an  annuity,  or  a  charge  of  an   annuity  on  property  devised  in  fee 

simple,  will  not  sufficiently  show  the  intention  of  the  tes- 

[  *  268  ]  tator  that  the  annuity  should  be  perpetual;  ^^  Manser gh  v. 

Campbell,  3  De  G.  &  Jo.  237;  Sullivan  v.  Galbraith,  4  I. 

R,  Eq.  582. 

And  a  mere  direction  that  an  annuity  is  to  be  paid  out  of  the  tes- 
tator's "general  effects"  {Innes  v.  Mitchell,  6  Ves.  464),  or  out  of  a 
particular  fund  [Wilson  v.  Maddison,  2  Y.  &  C.  C.  C.  872),  will  not 
render  the  annuity  perpetual,  for  it  cannot  be  construed  as  an  abso- 
lute gift  of  so  much  of  the  effects  or  fund  necessary  to  purchase  the 
annuity. 

But  other  words  in  the  will  may  show  an  intention  that  the  an- 
nuity should  be  perpetual.  \ 

If  for  instance  there  is  a  direction  in  the  will  that  the  annuity  is 
to  cease  if  the  legatee  dies  without  issue,  if  it  is  directed  not  to  be 
sold  until  after  the  death  of  the  legatee  {Hedges  v.  Harpiir,  3  De 
G.  &  J.  129;  Pawson  v.  Pawson,  19  Beav.  146),  if  the  annuity  is 
given  over  in  certain  events  in  fee,  or  a  power  of  appointing  the  an- 
nuity is  given  to  the  legatee,  in  such  terms  as  would  authorise  the 
gift  of  a  perpetual  annuity  {Robinson  v.  Hunt,  4  Beav.  450;  Warren 
V.  Wright,  12  Ir.  Ch.  401),  strong  internal  evidence  is  afforded  of 
an  intention  to  give  a  perpetual  annuity. 

If  the  Court  once  infers  from  the  will  that  the  testator  intended 

to  give  a  sum  certain  per  annum  in  perpetuity,  the  absence  of  any 

direction  as  to  the  particular  part  of  the  testator's   property  to  be 

segregated  or  appropriated  to  meet  it,  is  immaterial,  as  the  Court 
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will  take  care  that  a  sufficient  part  of  the  testator's  property  is  set 
apart  foe  that  purpose:  Stokes  v.  Heron,  12  C.  &.  F.  161  •,  Hill  v. 
JRatfey,  2  J.  &  H.  684,  644;  but  see  the  remarks  of  Lord  Campbell, 
C,  in  Lett  v.  Randall,  2  De  G.  F.  &  Jo.  392,  393. 

The  question  often  arises  as  to  whether  an  annuity  is  a  charge 
upon  the  corpus  of  a  fund,  or  is  payable  only  out  of  the  income ;  this 
is  a  question  of  intention. 

Where  there  is  a  direct  legacy  of  an  annuity,  charged  on  the 
general  estate,  the  annuitant  is  entitled  to  have  that  made  good, 
not  only  out  of  the  income,  but  out  of  the  capital,  unless  there  are 
words  sufficient  to  cut  down  the  claim  of  the  person  to  the  income 
only,  nor  can  the  residuary  legatee  take  any  thing  until  all  the  leg- 
acies (in  which  annuities  are  included)  have  been  provided  for: 
Carmichael  v.  Gee,  5-  App.  Ca.  588;  affirming  Gee  v.  Mahood,  11 
Ch.  D.  891,  897;  reversing  S.  C,  9  Ch.  D.  151. 

And  it  is  immaterial  that  the  fund  directed  to  fall  into  the  resi- 
due, on  the  death  of  the  annuitant,  goes  not  to  the  residuary  lega- 
tees, but  to  other  persons:  Wright  v.  Callender,  2  De  G.  M.  &  G. 
652. 

Where  a  testator  directs  a  sufficient  sum  to  be  set  apart  in  order 
to  produce  an  annuity,  which  is  afterwards  to  fall  into  the 
*  residue,  if  he  does  not  leave  sufficient  assets  {Wright  v.  [  *  269  ] 
Callender,  2  De  G.  Mac.  &  G.  652;  Miner  v.  Baldwin,  1 
Sm.  &  G.  522),  or  the  sum  set  apart  is  originally  insufficient  {Bright 
V.  Larcher,  3  De  G.  &  Jo.  148;  and  see  Perkins  v.  Cooke,  2  J.  &  H. 
393),  or  becomes  so  in  consequence  of  a  reduction  of  interest  of  the 
government  funds  set  apart  for  its  payment,  the  annuitant  will  be 
entitled  to  be  paid  out  of  the  corpus.  The  question  being  one  be- 
tween the  annuitant  and  the  residuary  legatee.  See  al^o  May  v. 
Bennett,  1  Russ.  370;  Mills  v.  Dreuntt,  20  Beav.  632;  Percey  v. 
Percey,  35  Beav.  295;  Carmichael  v.  Gee,  5  App.  Ca.  588. 

But  the  corpus  will  not  be  liable,  where  the  annuity  is  to  be  paid 
out  of  the  interest  of  a  given  fund,  with  a  gift  over  of  the  surplus 
income  during  the  lifetime  of  the  annuitant:  Stelfox  v.  Sugden, 
Johns.  234;  Sheppard  v.  Sheppard,  32  Beav.  194;  Darbon  v.  Rich- 
ards, 14  Sim.  537. 

If  the  dividends  of  a  fund  in  Court  are  insufficient  for  the  pay- 
ment of  an  annuity  charged  upon  it,  a  prospective  order  will  be 
made  for  the  sale  from  time  to  time  of  so  much  of  the  corpus  as 
will  together  with  the  dividends,  be  necessary  for  raising  the  amount 
of  the  annuity:  Hodge  v.  Lewin,  1  Beav.  431;  Swallow  v.  Sivallow, 
lb.  432,  n. 

W^here  there  is  a  mere  direction  to  set  apart  a  sum  of  money  for 
payment  out  of  the  interest  or  dividends,  with  a  gift  over,  as  the 
annuitant  is  simply  a  tenant  for  life  with  remainder  over,  he  is  not 
entitled  to  come  upon  the  corpus  to  make  up  any  deficiency  in  the 
sum  set  to  meet  the  annuity:  See  Attorney -General  v.  Poulden,  3 
Hare,   555;  Miller  v.  Huddlestone,  17   Sim.  71;  3  Mac.  &  G.  513; 
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Mitchell  V.  Wilton,  23  W.  R.  789;  Baker  v.  Baker,  6  Ho.  Lo.  616. 
la  this  class  of  ca^es  in  effect  there  is  not  a  gift  to  an  anijuitant  of 
a  sum  specifically  mentioned,  but  it  is  a  direction  to  set  apart  a 
capital  sum,  and  what  is  given,  and  what  the  person  to  whom  the  in- 
come is  to  be  paid  takes,  is  the  income  of  that  capital  sum  which 
accrues  due  during  his  life,  and  nothing  else.  Per  Sir  G.  Jessel,  M. 
B.,  J/i  re  Mason,  Mason  v.  Robinson,  8  Ch.  D.  411. 

Where,  however,  an  annuity  is  given  out  of  the  rents  or  profits, 
dividends  or  interest  of  the  testator's  estate,  and  the  capital  given 
over  "after  payment  of,"  or  "subject  to  the  payment  of,"  the  annuity, 
the  corpus  will  be  liable.  See  Birch  v.  Sherratt,  2  L.  R.  Ch.  App. 
644;  reversing  *S\  C,  4  L.  R.  Eq.  58;  In  re  Mason,  Mason  v.  Rob- 
inson, 8  Ch.  D.  411;  Phillips  v.  Gutteridge,  4  De  G.  &  Jo.  531; 
Stamper  v.  Pickering,  9  Sim.  176;  Ex  parte  Wilkinson,  3  De  G.  & 
Sm.  633;  Playfair  v.  Cooper,  17  Beav.  187;  Percy  v.  Per- 
[  *270]  cy,  35  Beav.  295;  *  Perkins  v.  Cooke,  2  J.  &  H.  393;  Car- 
ter y.  Salt,  1  I.  R.  Eq.  97;  Bell  v.  Bell,  6  I.  R  Eq.  239. 

Where,  however,  the  testator  shows  an  intention  that  the  fund 
out  of  which  the  annuity  is  payable  should  be  preserved  ivhole  dur- 
ing the  life  of  the  annuitant,  and  at  his  death  go  over  to  another 
person,  then  the  corpus  is  not  liable  to  make  up  the  deficiency  of 
the  income  of  the  fund  to  pay  the  annuity.  Thus  in  Foster  v.  Smith, 
1  Ph.  629,  a  testator  devised  certain  real  estates  to  trustees  in  trust 
to  receive  the  rents  and  profits,  and  thereout  to  pay  to  his  wife  the 
clear  annuity  of  200Z.  during  her  life,  and  from  and  immediately 
after  the  decease  of  his  icife,  upon  trust  to  convey  the  estates  to  his 
three  sisters.  It  was  held  by  Lord  Cottenham,  C.  (reversing  the 
decision  of  Knight  Bruce,  V.-C,  2  Y.  &  C.  C.  C.  193),  that  the  an- 
nuity was  a  charge  only  on  the  rents  which  accrued  during  the  life 
of  the  widow,  and  not  on  the  corpus.  See  also  Earle  v.  Bellingham, 
24  Beav.  445;  Addecott  v.  Addecoft,  29  Beav.  460;  Baker  v.  Baker, 
6  Ho.  Lo.  Ca  616;  Tarbottom  v.  Earle,  11  W.  R.  (V.-C.  S.)  680; 
Shepjoard  v.  Sheppard,  32  Beav.  194;  Forbes  v.  Richardson,  11  Hare, 
854;  Darbon  v.  Rickards,  14  Sim.  537;  Re  Kelley,  9  Jr.  Ch.  103; 
Taylor  v.  Taylor,  17  L.  R.  Eq.  324;  Michell  v.  Wilton,  20  L.  R.  Eq. 
269. 

But  where  an  annuitant  acquiesced  during  her  whole  life  without 
asserting  her  right  to  be  paid  the  full  annuity  by  resorting  to  the  cor- 
pus, and  stood  by  allowing  dealings  to  take  place  on  the  faith  that 
the  corpus  was  not  liable  to  diminution,  it  was  held  that  her  repre- 
sentatives could  not  enforce  a  claim  to  any  arrears  of  the  annuity: 
Upton  V.  Vanner,  1  Drew.  &  Sm.  594. 

Where  an  annuity  is  charged  upon  real  (Picard  v.  Mitchell,  14 
Beav.  103;  Hobson  v.  Neale,  17  Beav.  182;  Byam  v.  Sutton,  19 
Beav.  556;  Hoivarth  v.  Rothwell,  30  Beav.  516;  and  see  cases  cited, 
lb.,  p.  519,  note)  or  personal  (Gordon  v.  Boivden,  6  Madd.  342) pro- 
perty, the  corpus  is  ordinarily  liable  for  the  arrears  (Sicalloiv  v. 
Swalloru,  1  Beav.  432,  n. ),  even  although  there  be  a  subsequent 
334 


ASHBURNER  V.  MACGUIRE.  *  271 

declaration  in  the  will  that  the  annuity  is  to  abate  in  favour  of 
another  in  the  event  of  the  income  of  the  property  being  insuffi- 
cient to  pay  both:  Pearson  v.  Hellkvell,  18  L.  R.  Eq.  411. 

Seciis,  where  there  is  a  trust  to  pay  the  annuities  out  of  the  grow- 
ing profits:  Phillips  v.  Phillij^s,  8  Beav.  193;  Miller  v.  Huddle- 
stone,  3  Mac.  &  G.  513,  530;  Hindis  v.  Taylor,  20  Beav.  109;  Adde- 
cott  V.  Addecott,  29  Beav.  460;  Salvin  v.  Weston,  14  W.  R.  (V.-C. 
W.)  757. 

Where  there  is  a  general  and  indefinite  trust  to  receive  rents  and 
profits  for  the  payment  of  an  annuity,  it  amounts  to  an  in- 
definite charge  of  the  annuity  on  the  *  corpus,  which  will  [  *271  ] 
consequently  be  pavable  out  of  it.  Phillips  v.  Gutteridge, 
3  De  G.  J.  &  S.  332;  32  L.  J.  (Ch.)  1.  See  also  Birch  v.  Sherrat, 
2  L.  R.  Ch.  App.  644,  reversing  the  decision  of  Sir  John  Stuart, 
V.-C.  (4  L.  R.  Eq.  58);  Bell  v.  Bell,  61.  R.  Eq.  239. 

An  anriuity  may,  according  to  the  construction  of  a  will,  be  held 
to  be  after  the  death  of  the  annuitant  a  continuing  charge  upon 
rents  and  profits,  until  the  arrears  of  the  annuity  are  paid,  but  not  a 
charge  upon  the  corpus.  See  Booth  v.  Coulton,  5  L.  R.  Ch.  App. 
684;  Philijyps  v.  Philipps,  8  Beav.  193;  Forbes  v.  Richardson,  11 
Hare,  354;  Phillips  v.  Gutteridge,  3  De  G.  Jo.  &  S.  332;  Salvin  v. 
Weston,  14  W.  &  R.  757;  Taylor  v.  Taijlor,  17  L.  R.  Eq.  324; /n  re 
Mason,  Mason  v.  Robinson,  8  Ch.  D.  414;  Worniald  v.  Muzeen,  17 
Ch.  D.  167. 

Where  there  is  a  direction  to  lay  out  a  specific  sum  in  the  pur- 
chase of  an  annuity  during  the  life  of  the  annuitant,  whether  the 
annuity  be  in  possesion  or  reversion,  such  sum  will  vest  in  the  an- 
nuitant. See  Yates  \.  Compton,  2  P.  Wms.  308;  Barnes  v.  Roicley, 
8  Ves.  305;  Bayley  v.  Bishop,  9  Ves.  6;  Palmer  v.  Craiiford,  3 
Swanst.  482;  Smith  \.  King,  1  Russ.  363. 

Where  a  testator  directs  an  annuity  to  be  purchased,  the  an- 
nuitant is  entitled  to  receive  the  money  necessary  to  purchase  the 
annuity  {Ford  v.  Bat  ley,  17  Beav.  303;  Yates  v.  Yates,  28  Beav. 
641;  and  see  Palmer  v.  Crauford,  3  Swanst.  482,  488;  Daxcson  v. 
Hearn,  1  Russ.  &  My.  606;  Woodmeston  v.  Walker,  2  Russ.  &  My. 
197;  Day  v.  Day,  1  Crew.  569),  although  there  be  a  declaration  in 
the  will  that  he  shall  not  be  allowed  to  receive  the  value  of  the 
annuity  in  lieu  thereof  (Stokes  y.  Check,  28  Beav.  620);  even  al- 
though there  be  a  discretionary  trust  to  apply  the  annuity  for  the 
benefit  of  the  annuitant  in  case  of  incapacity  (In  re  Broitm^s 
Will,  27  Beav.  329),  for  it  is  obvious  that  if  an  annuity  were  pur- 
chased the  annuitant  might  sell  it  immediately:  Stokes  v.  Cheek, 
28  Beav.  620. 

And  where  there  is  a  discretionary  trust  to  purchase  an  annuity, 
advances  to  the  legatee  from  time  to  time  may  be  made  by  the 
trustee.  See  Messcena  v.  Can\  9  L.  R.  Eq.  260.  There  a  bequest 
was  made  of  a  share  of  a  residue  to  trustees  upon  trust  to  pay  the 
income  to  C.  for  life,  with  a  gift   over  of  the   principal,  and  a  pro- 
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viso  that  it  should  be  la^vful  for  the  trustees,  if  they  should  think  it 
desirable,  to  purchase  with  such  share  for  the  benefit  of  A.  an  ir- 
redeemable annuity.  No  annuity  was  purchased,  but  .the  acting 
trustee  paid  A.  various  sums,  exceeding  the  income  of  the  share, 
and  amounting  to  three-fourths  of  the  capital.     It  was  held  by  Lord 

Romilly,  M.R.,  that  the  discretionary  power  was  pro  tanto 
C*  272]  well  exercised,  and  *  that  the  remaindermen  were  on  the 

death  of  C.  only  entitled  to  so  much  of  the  share  as  was 
undisposed  of. 

And  it  is  immaterial  in  case  the  annuitant  is  a  man  (Day  v.  Day,  1 
Drew.  5G9),  or  an  unmarried  woman  (IVoodmeston  v.  Walker,  2 
Russ.  &  My.  197;  Be  Broivne's  Will,  27  Beav.  324),  that  the  an- 
nuity is  directed  to  be  paid  into  their  hands  without  power  of  an- 
ticipation. And  it  is  also  immaterial  that  there  is  a  gift  over  upon 
bankruptcy  or  alienation  {Day  v.  Day,  1  Drew.  569,  sed  vide 
contra.  Power  v.  Hayne,  8  L.  R.  Eq.  262;  and  see  Hatton  v.  May,  3 
Ch.  D.  148);  or  a  cesser  of  the  annuity  upon  alienation:  Hunt- 
Foulston  v.  Furher,  3  Ch.  D.  285.  And  if  the  annuitant  dies  before 
the  purchase  is  effected,  his  personal  representative  will  be  entitled 
to  the  money  eo  directed  to  be  laid  out:  lb.,  and  see  Barnes  v.  Bouley, 
3  Ves.  305;  Palmer  v.  Crauford,  3  Swanst.  482,  488;  Pearson  v. 
Dolman,  3  L.  R.  Eq.  315. 

And  the  result  is  the  same  where  the  money  to  be  invested  is  to 
arise  from  residuary  estate  {Day  v.  Day,  1  Drew.  569),  or  from  the 
sale  of  land,  and  the  annuitant  dies  during  the  life  of  a  person 
taking  a  prior  interest.  Thus,  in  Bayley  v.  Bishop,  9  Yes.  6,  the 
testator  devised  an  estate  to  his  wife  for  life,  and  after  her  decease 
to  trustees  upon  trust  to  sell,  and  with  the  money  arising  from  the 
sale  (after  paying  certain  legacies)  to  lay  out  bOOl.  in  the  purchase 
of  an  annuity  for  his  son.  The  son  died  during  the  'life  of  the 
wife.  It  was  held  by  Sir  William  Grant,  M.R.,  that  the  admin- 
istratrix of  the  son  was  entitled  to  the  500/.  See  also  Daivson  v. 
Killet,  1  Bro.  C.  C.  119;  Day  v.  Day,  1  Drew.  569. 

Where,  however,  a  testator  does  not  direct  an  annuity  to  be 
bought,  but  has  entered  into  a  covenant  to  pay,  or  directs  the  pay- 
ment of,  one  out  of  his  estate,  the  annuitant  is  not  entitled  to  have 
the  estate,  or  a  portion  of  it,  sold  for  the  purpose  of  obtaining 
payment  of  the  value  of  the  annuity  in  a  gross  sum:  Yates  v.  Yates, 
28' Beav.  637,  641. 

Whether  bequests  contained  in  a  residuary  clause  are  specific  or 
general.  Bequests  of  a  residue  when  specific.^ — A  bequest  of  per- 
sonalty in  a  residuary  clause,  even  though  comprised  in  the  same 
sentence  with  a  general  devise  of  realty  (which  is  specific)  is  or- 
dinai'ily  a  general  and  not  a  specific  legacy,  {Howe  v.  Earl  of  Dart- 
mouth, 7  Yes.  138,  post,  p.  321),  and  as  we  have  before  seen,  it  i8 
not  the  less  general  because  it  is  either  preceded  or  followed  by  an 
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enumei'ation  of  some  of  the  particular  articles  of  which  it  may  con- 
sist, ante,  pp.  253,  254. 

If,  however,  the  bequest  be  restricted  to  property  in  a 
particular  locality  it  will  be  specitic.  Thus,  *  if  a  testa-  [*  273  ] 
tor  bequeaths  "all  the  residue  of  my  personal  estate  in 
the  island  of  Jamaica"  {Nisbett  v.  Murray,  5  Ves.  149;  Robinson  v. 
Webb,  17  Beav.  2G0);  in  a  particular  county  (If oore  v.  Moore,  1  Bro. 
C.  C.  127);  or  room  {Green  v.  Sijmonds,  1  Bro.  C.  C.  129  n.);  or  at 
a  particular  place  (Sayer  v.  Sayer,  2  Vern.  688,  S.  C.  Prec.  Ch. 
392)  the  legacy  will  be  specific.  A  fortiori,  where  there  is  a  gift 
of  plate,  linen,  and  furniture  in  a  particular  house,  or  which  shall 
be  therein  at  the  time  of  the  testator's  decease:  Gayre  v.  Gayre, 
2  Vern.  538;  Shaftsbury  v.  Shaftsbury,  lb.,  747;  Land  v.  De- 
vaynes,  4  Bro.  C  0.  537. 

The  question,  whether  a  bequest  contained  in  a  residuary  clause 
is  specitic  or  general,  is  of  much  importance  where  the  attempt  is 
made  to  shift  the  primary  liability  of  the  personalty  upon  realty  (see 
Ancaster  v.  Mayer,  ante,  vol.  i.  p.  723):  and  where  the  personal  es- 
tate comprised  in  such  clause  consists  of  property  of  a  wasting  na- 
ture, as  long  annuities  and  leaseholds,  and  is  given  to  persons  in  suc- 
cession.    See  Howe  v.  Earl  of  Dartmouth,  post,  321. 

Effect  of  the  Wills  Act  upon  specific  bequests.^ — Previous  to  the 
late  Wills  Act  (1  Vict.  c.  26),  a  bequest  of  "my  stock,"  "my  shares," 
or  "the  black  horses  I  now  have,"  would  be  specific,  and  would  pass 
only  such  stocks,  shares,  or  black  horses  as  the  testator  possessed  at 
the  time  when  he  made  his  will,  the  time  of  the  making  of  the  will 
in  absence  of  a  contrary  intention  expressed  by  the  testator,  being 
the  time  for  ascertaining  the  extent  of  the  specific  bequest;  Kirby  v. 
Potter,  4  Ves.  748;  Humphreys  v.  Humphreys,  2  Cox.  184;  Miller  v. 
Little,  2  Beav.  259. 

Where,  however,  even  previous  to  the  Wills  Act,  bequests  were 
made  rendering  the  time  for  the  ascertainment  of  the  legacies  the 
time  of  the  death  of  the  testator,  they  were  nevertheless  specific. 
Thus  a  bequest  of  "any  stock-in-trade  of  wines  and  spirituous  liquors 
which  I  shall  be  possessed  of  at  the  time  of  my  death"  (Stetvart  v, 
Denton,  4  Doug.  219),  of  "all  the  horses  which  I  may  have  in  my 
stable  at  the  time  of  my  death"  (Fontaine  v.  Tyler,  9  Price,  98),  were 
specific;  and  see  Stephenson  v.  Doicson,  3  Beav.  342.  It  is  true  that 
in  Parrott  v.  Worsfold,  1  J.  &  W.  594,  where  the  testator  gave  1500Z. 
Five  per  Cents.,  and  all  other  his  stocks  that  he  might  be  possessed 
of  at  the  time  of  his  death,  Sir  Thomas  Plumer,  M.  R.,  held  that  such 
a  legacy  was  not  specific,  upon  the  ground  that  you  cannot  have  a  spe- 
cific legacy  that  was  not  capable  of  ademption. 

This  case,  however,  must  be  considered,  as  overruled,   and  con- 
trary to  the  whole  current  of  authorities,  and,  as  observed 
by  Sir  *  George  Jessel,  M.  R.,  "A  specific  legacy  cannot  be   [  *274  ] 
subject  to  ademption  when  the  time  of  the  death  is  the  time 
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for  the  ascertainment;  for  a  man  does  not  live  after  his  own  death, 
and  therefore  there  is  no  period  at  which  ademption  can  take  place." 
See  Bothamley  v.  Sherson,  20  L.  R.  Eq.  309,  310. 

The  question  has  been  frequently  raised  how  far  the  Wills  Act  (1 
Vict.  c.  26)  has  affected  speciHc  bequests. 

Now  by  the  Wills  Act  (f  Vict.  c.  26)  it  is  enacted  "that  every  will 
shall  be  construed  with  reference  to  the  real  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  imless  a  contrary  intention 
shall  apjoear  by  the  tcill'^  (sect.  24). 

Upon  examining  the  authorities  it  will  be  found  that  the  law  under 
the  Wills  Act  which  makes  a  will  speak  from  the  time  of  the  death, 
has  not  had  the  effect  of  making  that  which  was  a  specific  legacy 
before  not  a  specific  legacy  now.  It  has,  however,  had  the  effect  of 
extending  specific  bequests  of  that  which  is  generic,  so  as  to  make 
them  (in  the  absence  of  words  indicating  a  contrary  intention)  in- 
clude objects  of  the  same  genus,  which  the  testator  may  have  ac- 
quired between  the  time  when  he  made  his  will  and  his  death.  The 
cases  upon  this  subject  are  very  fully  discussed  in  the  important  case 
of  Bothamley  v.  Sherson,  20  L.  R.  Eq.  304.  There  a  testator,  by  will 
in  1869,  made  a  bequest  of  all  "my  shares  of  stock  in  the  Midland 
Railway  Company"  to  trustees  upon  certain  trusts.  Sir  G.  Jessel,  M. 
R.,  held  that  it  was  a  specific  legacy.  "No  doubt,"  said  his  lordship, 
"one  class  of  specific  bequests  is  affected  by  the  Act,  namely,  the  class 
of  specific  bequests  described  as  generic,  that  is,  a  specific  bequest 
which  points  to  a  class  of  objects  given  by  the  testator,  and  which 
from  their  nature  would  not  naturally  be  referable  to  the  date  of  the 
instrument.  A  good  illustration  of  this  class  of  bequests  is  a  gift  'of 
my  household  furniture.'  There  are  very  few  persons  not  in  articido 
mortis  who  would  not  ex'pect  that  some  articles  of  household  furni- 
ture would  wear  out,  or  be  broken,  or  otherwise  be  parted  with,  and 
be  replaced  by  other  articles  of  a  similar  kind.  It  would  not  be  nat- 
ural to  assume  that  a  man  giving  that  kind  of  legacy  intended  to  re- 
strict it  to  the  property  of  that  description  which  he  had  at  the  date 
of  the  will.  It  has  been  held  in  Goodlad  v.  Burnett,  (1  K.  &  J.  341), 
and  in  some  other  cases  to  which  reference  has  been  made,  that  in 
cases  of  that  description  the  new  law  brings  down  the  specific  bequest 
to  the  date  of  the  death;  in  other  words,  the  new  law  makes  a  spe- 
cific bequest  of  'my  furniture,'  to  mean  not  'the  furniture 
[*  275  ]  which  belongs  to  me  at  the  time  of  making  this  my  *  will,' 
but  'the  furniture  which  shall  belong  to  me  at  the  time  of 
my  death.'  Legacies  expressed  in  both  ivays  were  specific  before  the 
Wills  Act,  and  they  equally  remain  specific  noiv.  On  this  point  there 
is  an  authority  with  which  I  entirely  agree,  but  which  would  be  bind- 
ing iipon  me  even  if  I  did  not  agree  with  it."  See  also  Lady  Lang- 
dale  v.  Briggs,  (8  De  G.  M.  &  G.  391);  Trinder\.  Trinder,  (1  L.  R. 
Eq  095):  Morrice  v.  Aylmer  (10  L.  R.  Ch.  App.  148);  Doxiglas  v. 
Douglas,  Kay,  400;  Moore  v.  Madden,  2  I.  R.  Eq.  511;  Beahan  v, 
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Beahan,  3  I.  R.  Eq.  427;  Ferguson  v.  Ferguson,  6  I.  E.  Eq.  199;  Cor 
bet  V.  Corbet,  7  I.  R.  Eq.  456;  Castle  v.  Fox,  11  L.  R.  Eq.  542;  In 
re  EarVs  Trust,  4  K.  &  J.  673;  In  re  Orel,  Dickinson  v.  Dickinson,  9 
Ch.  D.  667;  12  Ch.  D.  22. 

The  case  of  Everett  v.  Everett,  7  Ch.  D.  428,  proceeds  upon  the 
same  principle.  There  a  testator,  after  reciting  that  his  son  was 
"noio  indebted^^  to  him  in  various  sums  of  money  in  respect  of  ad- 
vances, and  that  he  was  desirous  that  his  son  should  be  released  from 
the  said  several  sums,  and  that  the  securities  held  in  respect  thereof 
should  be  given  up  to  him,  bequeathed  to  his  son  all  the  aforesaid 
several  moneys,  with  the  securities  then  in  the  testator's  custody  re- 
lating thereto,  and  also  released  him  from  all  claims  in  respect  of  the 
aforesaid  moneys,  and  "  all  other  moneys  due  from  him  to  the  tes- 
tator." By  a  codicil  the  testator  released  the  son  from  another  spe- 
cified debt  for  moneys  misappropriated  by  the  son.  It  was  held  by 
the  Court  of  Appeal,  reversing  the  decision  of  Matins,  V.-C,  re- 
ported 6  Ch.  D.  122,  that  the  will  must  be  construed  as  speaking 
from  the  death  of  the  testator,  and  that  the  son  was  released  from 
the  repayment  of  money  advanced  to  him  by  the  testator,  between 
the  date  of  his  codicil  and  of  his  death. 

Under  a  bequest,  however,  to  a  legatee  of  debts  due  from  him  to 
the  testator,  debts  due  from  the  legatee,  jointly  with  others  as  mem- 
bers of  a  firm,  to  the  testator,  will  not  pass  if  there  be  a  private  debt 
due  from  the  legatee  to  the  testator,  sufficient  to  satisfy  the  words 
of  the  bequest.     Ex  parte  Kirk,  In  re  Bennet,  5  Ch.  D.  800. 

But  where  there  is  a  bequest  of  a  distinct  and  specific  thing,  and 
not  of  a  genus,  there  is  a  sufficient  indication  of  a  "contrary  inten- 
tion "  to  exclude  the  operation  of  the  rule  established  by  the  24th 
section  of  the  Wills  Act,  and  to  limit  the  operation  of  the  will  to 
the  state  of  things  existing  at  the  date  of  the  will. 
.  Hence,  if  a  testator,  after  bequeathing  a  specific  thing,  as  stock, 
or  a  horse,  or  a  picture,  were  to  sell  it,  the  legacy  being  thereby 
adeemed,  nothing  would  pass  to  the  legatee,  although  the  testator 
before  his  death  purchased  similar  stock,  a  horse  or  a  pic- 
ture ••"of  the  same  kind.  See  In  re  Gibson,  2  L.  R.  Eq.  [  *  276  ] 
669,  there  a  testator,  being  at  the  time  possessed  of 
lOOOZ.  "-guaranteed  stock"  in  the  North  British  Railway,  bequeathed 
to  his  .son  "my  one  thousand  North  British  Railway  Preference 
Shares."  After  making  his  will,  he  sold  his  North  British  guaran- 
teed stock,  and  died  possessed  of  shares  and  stock  in  the  North 
British  Railway,  acquired  by  several  successive  purchases,  exceed- 
ing the  amount  bequeathed  to  his  son.  It  was  held  by  Sir  W.  P. 
Wood,  V.-C,  that  the  bequest,  being  of  a  specific  thing,  which  had 
been  adeemed,  and  was  not  in  the  testator's  possession  at  the  time 
of  his  death,  a  contrary  intention,  so  as  to  exclude  the  operation  of  1 
Vict.  c.  26,  B.  24,  sufficiently  appeared  upon  the  will,  and  that  the 
son  was  not  entitled  to  have  his  legacy  satisfied  out  of  the  North 
British  Railway  shares  and  stocks  in  the  testator's  possession  at  the 
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time  of  his  death.  "  Suppose  "  said  his  Honor,  '•  a  man  to  have,  at 
the  date  of  his  will,  a  picture  of  the  Holy  Family,  by  some  inferior 
artist,  and  to  give  by  his  will  '  my  Holy  Family.'  He  afterwards 
disposes  of  this  picture,  and  subsequently  acquires  by  purchase  or 
gift  a  very  much  better  one,  on  the  same  subject,  painted  by  an  emi- 
nent artist.  Would  it  not  i)e  a  monstrous  construction  to  hold,  that 
the  picture  existing  in  the  testator's  possession  at  the  time  of  his 
death  would  pass?  When  there  is  a  clearly  indicated  intention 
upon  the  face  of  the  will,  to  give  the  single  specific  thing  and  noth- 
ing else,  it  would  be  a  very  narrow  construction  of  the  words  of  spc- 
tion  24  of  the  Wills  Act,  to  hold  that  you  must  sweep  in  everything 
to  which  the  words  might  be  held  to  apply,  without  the  slightest 
reference  to  the  state  of  things  existing  at  the  date  of  the  will.  It 
is  true  that  the  testator  had  not  at  the  date  of  his  will  1000  shares, 
but  1000  guaranteed  stock.  But  he  had  nothing  else  to  which  the 
words  of  the  will  could  be  applied,  and  no  one  could  doubt  that  this 
stock  was  the  thing  pointed  out  by  the  will.  After  the  date  of  his 
will  he  sold  this  lOOOZ.  stock,  and  purchased  not  uno  ictu,  but  bit 
by  bit,  a  number  of  other  shares  or  stock.  This  bit-by-bit  purchase 
would  not  come  within  the  reasoning  of  Lord  Hardwicke  in  Avelyn 
V.  Wood  (1  Ves.  428),  as  being  a  substitution  of  one  entire  fund  for 
another.     On  the  contrary,  it  was  rather  like  the  purchase  of  some 

totally  different  article I  adhere  to  my  view,  that  where 

there  is  a  distinct  reference  to  a  distinct  and  specific  thing,  and  not 
to  a  genus,  there  is  sufficient  indication  of  '  a  contrary  intention,'  to 
exclude  the  operation  of  the  rule  established  by  the  24th  section  of 
the  Wills  Act,  and  limit  the  operation  of  the  will  to  the 
[  *  277  ]  state  of  things  *  existing  at  the  date  of  the  will.  In  this 
case,  the  testator,  at  the  time  of  his  death,  had  not  this 
specific  stock  in  any  shape.  He  had  parted  with  it,  and  acquired 
by  subsequent  purchase  a  much  larger  number  of  shares.  These 
subsequent  purchases  were  not  in  any  shape  a  replacing  of  the  orig- 
inal fund,  and  there  i«  nothing  to  lead  the  Court  to  suppose  that, 
havino-  once  adeemed  the  specific  bequest,  the  testator  had  replaced 
the  identical  thing.  He  has  distinctly  referred  to  one  thing  in  his 
will  which  was  no  longer  in  existence  at  the  time  of  his  death:  that 
thing,  and  that  only,  can  be  considered  as  the  subject  of  the  be- 
quest. I  must,  therefore,  hold  that  the  claim  of  the  son  to  have  his 
legacy  satisfied  out  of  the  New  Guaranteed  North  British  Stock  exist- 
ing at  the  testator's  death,  fails."  See  also  Pattison  v.  Pattison,  1 
My.  &  K.  12;  Sidnetj  v.  Sidney,  17  L.  R.  Eq.  65,  sed  vide  Castle  v. 
Fox,  11  L.  R.  Eq.  542. 

But  nothing  will  pass  as  a  specific  legacy,  unless  the  testator  has 
actually  aquired  it  before  the  time  of  his  death.  Thus,  if  a  tes- 
tator, who  has  mad:^  a  specific  beqtiest  of  all  the  money  in  the 
public  funds  of  which  he  may  die  possessed,  gives  instructions  to 
his  broker  to  purchase  stock,  but  no  stock  is  purchased  until  after 
the  death  of  the  testator,  it  will  not  pass  by  his  will,  even  though 
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the  broker  may  in  his  books  have  given  him  credit  for  the  stock 
{Thomas  v.  Thomas,  27  Beav.  537);  but  if  the  broker  had  entered 
into  a  contract  for  the  purchase  of  the  stock  before  the  testa- 
tor's death,  the  vendor  would  be  held  a  trustee  of  the  stock,  for  the 
testator,  and  it  would  consequently  pass  by  his  will  (lb.  541).  The 
result  would  be  the  same  where  the  broker  was  the  owner  of  the 
stock,  and  gave  the  owner  credit  for  the  amount  in  his  books:  Ellis 
V.  Eden,  25  Beav.  482. 

A  bequest  by  a  testator  of  personal  property,  which  he  states  "  I 
now  possess,"  will  not  of  itself  simply  indicate  "  a  contrary  inten- 
tion" within  the  meaning  of  the  Wills  Act,  so  as  to  exclude  sub- 
sequently acquired  personal  property  from  passing  thereunder. 
See  Wagstaff  v.  Wagstaff,  8  L.  R.  Eq.  229.  There  a  testator  made 
a  bequest  of  "all  my  ready  money,  bank  and  other  shares,  freehold 
property and  any  other  property  that  I  may  now  pos- 
sess." It  was  held  by  Lord  Romilly,  M.  R.,  that  the  personal  es- 
tate acquired  subsequently  to  the  date  of  the  will  passed  by  the  be- 
quest. "  I  am  certainly,"  said  his  Lordship  "  not  disposed  to  con- 
strue any  will  so  as  to  make  real  estate  go  one  way,  and  personal 
estate  another,  under  the  same  words;  but  in  this  case  I  am  of 
opinion  that  Cole  v.  Scott  (I  Mac.  &  G.  518)  does  not  apply.  There 
the  testator  made  a  will,  by  which,  in  effect  he  said,  '  I 
do  not  wish  *my  after- acquired  real  estate,  whether  free-  [  *  278  ] 
hold  or  copyhold,  to  pass '  for  as  to  the  freehold  and 
copyhold  estates,  he  devises  those  '  which  are  now  vested  in  me,' 
and  then,  when  he  comes  to  the  leasehold  estates,  he  adds,  'or  shall 
be  vested  in  me  at  the  time  of  my  death,'  showing  that  he  had 
clearly  in  his  mind  the  distinction  between  the  property  he  was 
then  possessed  of  and  that  which  he  should  afterwards  acquire. 
There  is  no  doubt  a  testator  may  make  his  will  in  this  way.  The 
only  question  is,  whether  this  testator  has  done  so  ? 

"Now,  I  may  compare  the  expressions  which  the  testator  has 
made  use  of  with  two  other  forms  of  expression.  If  the  testator 
had  said  '  I  give  all  my  real  and  personal  estate,'  there  can  be  no 
doubt  that  after- acquired  property  would  have  passed.  So,  again, 
if  he  had  said,  'I  give  all  the  real  and  personal  estate  I  possess.' 
Does  it  make  any  difference  when  he  puts  in  the  word  '  now  '  ?  The 
words  '  I  possess'  mean  the  same  thing  as  'I  now  possess.'  In  all 
these  cases  the  law  says  that  you  must  read  the  will  as  if  it  had 
been  written  on  the  day  of  the  testator's  death,  and  you  must  have 
distinct  words,  as  there  were  in  Cole  v.  Scott,  in  order  to  show  that 
the  property  acquired  subsequently  to  the  date  of  the  will  is  not  in- 
tended to  pass."  "  But  property,  specifically  devised,  may  be  so 
described  as  to  exclude  after-acquired  property  which  may  there- 
fore pass  by  a  residuary  devise:  In  re  Portal  and  Lamb,  30  Ch.  D. 
50." 

Legatee's  right  of  selection.] — If  a  testator  bequeaths  to  a  legatee 
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a  given  number  of  articles,  forming  part  of  a  stock  of  articles  of 
the  same  description;  as,  for  instance,  if  be  has  twenty  horses  in 
his  stable,  and  bequeaths  six  of  them,  or  if  he  has  three  houses  in 
a  street,  and  he  devises  two  of  them,  the  legatee  has  the  right  of 
seJection:  Jacques  v.  Chaviber^s,  2  Coll.  435;  Bichards  v.  Richards, 
9  Price,  226;  Kennedy  v.  Kennedy,  10  Hare,  438;  Hobson  v.  Black- 
burn, 1  My.  &  K.  571;  Duckmanton  v.  Duckmanton,  5  H.  &  N. 
219;    29  L.  J.  (Ex.)  132;    Tajoley  v.  Eagleton,  12  Ch.  D.  683. 

Upon  the  same  principle,  if  a  testator  has  shares  in  an  under- 
taking, part  of  which  are  fully  paid  up,  and  part  partially  paid  up, 
and  he  bequeaths  a  certain  number  of  them  specifically,  the  speci- 
lic  legatee  has  the  option  of  selecting  those  shares  that  are  fully 
paid  up  (see  Millard  v.  Bailey,  1  L.  K.  Eq.  378),  even  although  the 
shares  are  given  to  trustees  in  trust  for  the  legatees:  Jacques  v. 
Chambers,  2  Coll.  435. 

A  gift  to  a  legatee  of  such  parts  of  property  of  a  particular 
kind,  as  for  instance  plate,  as  he  may  signify  his  intention  to  pos- 
sess, in  effect  amounts  to  a  gift  of  the  whole,  for  it  has  been  said 
that,  following  the  words  of  the  will  literally,  iho)  legatee  might 
take  the  whole  of  the  plate  with  the  exception  of  one  article  prob- 
ably of  no  value,  and  then  the  maxim  de  minimis  would 
[*279]  apply:  Arthur  y.  * Mackinnon,  11  Ch.  D.  385,  and  see 
Cooke  V.  Farrand,  7  Taunt.  121;  set!  \ide  Keniiedy  \.  Ken- 
nedy, 10  Hare,  438. 

Upon  the  same  principle  where  the  main  object  of  a  gift  is  to 
benefit  the  person  who  is  to  take,  unless  another  person  is  interested 
in  the  bequest  {Gott  v.  Nairne,  3  Ch.  D.  278;  Talbot  v.  Jevers,  20 
L.  R.  Eq.  255),  if  the  gift  cannot  be  applied  to  the  purpose  specified, 
or  if  the  legatee  prefers  to  have  it  otherwise  applied,  he  has  the 
option  of  saying,  that  although  the  testator  has  expressed  his  desire 
that  the  benefit  shall  be  conferred  in  a  particular  form,  he  does  not 
like  to  take  it  in  that  manner,  and  may  ask  the  Court  to  give  him 
the  property  absolutely.  Thus  in  Ee  Skinner^s  Tmists,  1  J.  &  H. 
102,  a  testator  bequeathed  manuscripts  to  trustees  "for  my  grand- 
son that  they  may  provide  for  the  said  books  being  published  to  the 
best  advantage  for  the  interests  of  the  said  child,  so  as  to  contribute 
towards  raising  a  fund  to  assist  him  when  he  goes  to  College,"  and 
bequeathed  lOOOZ.  towards  the  printing:  it  was  held  by  Sir  W. 
Page-Wood,  V.-C,  that  the  grandson  was  entitled  to.  elect  to  take 
the  1000?.,  it  appearing  to  be  impossible  to  publish  the  book  at  a 
profit.  And  see  Barlow  v.  Grant,  1  Vern.  255;  Nevill  v.  Nevill,  2 
Vern.  431;  Barton  v.  Cooke,  5  Ves.  462;  Lecke  v.  Lord  Kilmorey, 
T.  &  R.  207;  Noel  v.  Jones,  16  Sim.  309;  Lockhart  y.  Hardy,  9 
Beav.  379;  Sidney  v.  Vaughan,  2  Bro.  P.  C.  254;  Palmer  y.  Flower, 
13  L.  R.  Eq.  250. 

The  legacy  moreover  will  not  be  reduced  to  the  amount  actually 
required  for  the  purpose  named  by  the  testator,  unless  the  surplus, 
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after  satisfying  the  purpose,   is  given  over  expressly,  In  re   Lee's 
Trusts,  10  Ir.  K.  Eq.  157. 

Where,  however,  there  is  another  purpose  distinctly  and  clearly 
expressed,  independent  of  the  object  of  benefiting  the  legatee,  and 
beyond  the  mere  intimation  of  a  wish  as  to  the  mode  by  which  the 
beiaetit  should  be  conferred,  the  principle  will  not  apply,  and  the 
legatee  cannot  elect:  per  Sir  W.  P.  Wood,  V.-C  in  Re  Skinner's 
Trusts,  1  J.  &  H.  105;  and  see  Lassence  v.  Tierney,  1  Mac.  &  G. 
551;  Trimmer  v.  Danby,  2  Jur.  N.  S.  267;  Lonsdale  v.  Berchtoldt, 
3  K.  &  J.  185;  Coivper  v.  Mantel,  22  Beav.  231. 

Where  a  discretion  is  given  to  trustees  to  apply  money  for  a  certain 
specified  purpose,  the  Court  will  inquire  whether  the  occasion  for 
the  gift  has  arisen:  {Leivis  v.  Lewis,  1  Cox,  162;  Robinson  v.  Cleator, 
15  Ves.  526;  Cowper  v.  Mantell,  22  Beav.  231;  Sanderson's  Trusts, 
3  K.  &  J.  497;  Re  Ward's  Trust,  7  L.  K.  Ch.  App.  727),  and  if  the 
trustees  refuse  to  exercise  their  discretion,  although  there  is  a  gift 
over  of  so  much  as  is  not  applied  for  the  benefit  of  the  leg- 
atee, the  whole  fund  will  belong  to  the  legatee:  *  Gude  v.  [  *  280  ] 
Worthington,  3  De  G.  &  Sm.  389;  Gough  v.  Bult,  16  Sim. 
45. 

Ademption  of  legacies.] — A  general  legacy,  as  it  is  payable  out  of 
the  personal  assets  generally,  will  not,  if  they  are  sufficient  for  that 
purpose,  be  liable  to  ademption,  except  in  the  case  of  a  legacy  to  a 
child  where  a  subsequent  portion  is  given  by  the  parent  or  person 
in  loco  parentis.     As  to  which,  see  note  to  Ex  i)arte  Pye,  jwst. 

The  claims  of  a  specific  legatee  will  be  defeated,  if  the  thing  spe- 
cifically bequeathed  to  him  be  not  in  existence  at  the  time  of  the 
testator's  decease; — the  legacy,  to  use  the  common  expression,  be- 
ing adeemed.  It  must  not,  however,  be  supposed  that  the  ademp- 
tion of  a  specific  legacy  is  in  principle  in  any  way  similar  to  the 
ademption  of  a  general  legacy  by  a  portion;  for,  in  the  lattei  case, 
all  depends  upon  the  intention,  either  express  or  presumed,  of  a 
parent  or  one  m  loco  parentis  to  substitute  a  portion  for  a  legacy  ; 
in  the  former,  the  intention  of  the  testator  is  immaterial.  Accord- 
ing to  the  rule,  as  laid  down  by  Lord  Thiirloiv  in  the  principal 
cases,  the  question  in  the  former  cases  will  be,  whether  the  legacy 
be  specific,  and,  if  so,  whether  it  is  in  existence  at  the  testator's 
death.  In  a  subsequent  case.  Lord  Thurloxo  again  repeats  the  rule 
laid  down  in  the  principal  case,  in  language  strongly  condemnatory 
of  those  authorities  which  proceeded  upon  the  notion,  that  the 
animus  adimendi  should  be  considered.  "When,"  said  his  Lordship, 
"the  case  of  Ashburner  v.  Macguire  was  before  me,  I  took  all  the 
pains  I  could  to  sift  the  several  cases  upon  the  subject,  and  I  could 
find  no  certain  rule  to  be  drawn  from  them  except  this— to  inquire 
whether  the  legacy  was  a  specific  legacy  (which  is  generally  the 
difficult  question  in  these  cases),  and,  if  specific,  whether  the  thing 
remained  at  the  testator's  death ;  and  one  must  consider  it  in  the 
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same  manner  as  if  a  testator  had  given  a  particular  horse  to  A.  B. ; 
if  tliat  horse  died  in  the  testator's  hfetime,  or  was  disposed  of  by 
him,  then  there  is  nothing  on  which  the  bequest  can  operate.  The 
idea  of  proceeding  upon  the  animus  adimendi  has  introduced  a  de- 
gree of  confusion  in  the  cases  which  is  inexplicable,  and  I  can  make 

out  no  precise  rule  from  them  upon  that  ground It 

will  be  a  safer  and  clearer  way  to  adhere  to  the  plain  rule  which  I 
before  mentioned,  which  is  to  inquire  whether  the  specific  thing  given 
remains  or  not."     Stanley  v.  Potter,  2  Cox,  112. 

A  specific  legacy  of  goods  at  a  particular  place,  will,  in  general, 
be  adeemed  by  their  removal.  Thus,  in  Green  v.  Symonds,  1  Bro. 
C  C.  129,  n. ;  the  testator  bequeathed  to  C.  all  his  books  at  his 
chambers  in  the  Temple;  he  afterwards  removed  the  books 
[  *  281  ]  into  *  the  country,  and  it  was  held  that  the  removal  effect- 
ed an  ademption  of  the  legacy.  See  also  Heseltine  v. 
Heseltine,  3  Madd.  276;  Colleton  v.  Garth,  6  Sim.  19;  SjJencer  v. 
Spencer,  21  Beav.  548;  but  see  Blagrove  v.  Coore,  27  Beav.  138. 

The  like  result  will  follow  if  the  goods  are  removed  by  an 
agent,  with  the  testator's  approbation:  Shaftsbury  v.  Shaftsbury,  2 
Vern.  747. 

A  legacy  of  specific  chattels  will  also  be  adeemed  upon  their  total 
loss  or  destruction  during  the  life  of,  or  at  the  same  time  as  the 
death  of,  the  testator,  even  although  they  may  have  been  insured,  and 
their  value  recovered  from  the  insurers,  for  the  insurance  money 
will  vest  in  the  executors  as  part  of  the  residuary  estate.  See  Dur- 
rant  v.  Friend,  5  De  G.  &  Sm.  343. 

A  mere  temporary  or  accidental  removal  may  not  amount  to  an 
adem[)tion.  Thus,  in  Land  v.  Devaynes,  4  Bro.  C.  C.  537,  a  testa- 
tor gave  all  his  plate  and  linen  in  his  house  in  S.  (with  the  lease) 
to  his  wife.  He  had  but  one  set  of  plate  and  linen,  which  was  usu- 
ally removed,  with  the  family,  from  house  to  house.  The  plate 
happened  to  be  at  B.,  the  country  house,  at  his  death,  yet  it  passed 
to  the  wife. 

So  likewise,  under  a  bequest  of  household  furniture,  pictures,  and 
books,  which  might  be  at  the  testator's  decease  in,  upon,  or  about 
his  mansion,  it  has  been  held,  that  pictures  removed  from  the  man- 
sion, and  in  the  hands  of  a  picture-cleaner  to  be  cleaned,  and  books 
sent  to  be  repaii'ed,  passed,  but  not  articles  purchased  for  the  man- 
sion, and  not  sent  home  at  the  testator's  decease:  Lord  Brooke  v. 
Earl  of  Wancick,  2  De  G.  &  Sm.  425;  see  also  Spencer  \.  Spencer, 
21  Beav.  548;  Domvile  v.  Taylor,  32  Beav.  604;  Norreys  v. 
Franks,  9  Ir.  Rep.  Eq.  18;  RaivUnsonx.  Rawlinson,  3  Ch.  D.  302, 

So  ademption  has  been  held  not  to  take  place  by  the  removal  for 
safe  custody  of  jewellery  or  (In  re  Johnstone,  Cockerell  v.  Earl  of 
Essex,  26  Ch.  D.  538,  551)  plate  to  a  banker's  {Domvile  v.  Baker, 
32  Beav.  604),  or  of  furniture  and  other  articles  to  a  warehouse  [lb. ). 
[A  specific  legacy  is  defeated  if  the  subject  matter  is  parted  with 
by  the  testator  before  his  death:  Whitlock  v.  Vaun.,  38  Ga.  562; 
344 


ASHBURNER  V.  MACGUIRE.  *  282 

Newcomb  v.  Church,   2   Sandf.    68G;  Blackstone  v.    Blackstone,  3 
Watts,  835. 

So  it  seems  that  ademption  will  not  take  place  if  the  goods  are 
removed  on  account  of  u  fire.  "They  should  be  considered,"  says 
Lord  Hardwicke,  "as  being  in  the  testator's  house  at  his  death,  and 
the  legacy  is  not  defeated  by  that  accident"  {Chapman  v.  Hart,  1 
Ves.  271);  nor  if  they  are  removed  fraudulently  to  disappoint  the 
legacy,  or  by  a  tortious  act  unknown  to  the  testator:  Shaftsbury 
V.  Shaftsbury,  2  Vern.  747,  748,  n.  2;  Donwile  v.  Taylor,  32  Beav. 
G05. 

A  distinction  has  been  taken  by  Lord  Hardwicke  between  a  legacy 
of  goods  on  board  a  ship  and  in  a  house,  although  he 
knew  *of  no  case  of  the  kind;  he  thought  that  the  be-  [  *■  282  ] 
quest  of  goods  on  board  a  ship  must  be  supposed  to  be 
made  in  consideration  of  the  several  contingencies  and  accidents 
they  were  liable  to;  and  if  it  should  be  determined,  that  if  by  any 
accident  they  should  not  be  on  board  at  the  testator's  death,  they 
should  not  pass,  it  would  defeat  several  marine  wills.  If  the  goods 
were  removed  to  preserve  them,  the  ship  being  leaky,  or  likely  to 
founder;  or  if  the  testator  was  removed  to  another  ship  (a  contin- 
gency he  was  subject  to  daily),  and  he  was  forced  to  obey,  this 
would  not  defeat  the  legacy:   Chapman  v.  Hart,  1  Ves.  273. 

Where  the  words  of  a  bequest  have  not  necessarily  a  reference  to 
a  particular  locality,  the  removal  of  the  articles  comprised  in  the 
bequest  to  a  different  place  from  that  which  they  were  in  at  the 
date  of  the  will,  is  immaterial.  Thus  in  Norris  v.  Norris,  2  Coll. 
719,  where  a  testator  bequeathed  to  his  wife  as  follows:  "All  my 
interest  in  my  house  at  Lavender  Hill,  the  furniture,  books,  pic- 
tures, wines,"  &c.,  &c.  After  the  date  of  his  will,  the  testator  re- 
moved from  Lavender  Hill  to  Spencer  Lodge,  taking  with  him  fur- 
niture, books,  pictures,  wines,  &c.  He  afterwards  purchased  more 
of  these  articles,  and  died  at  Spencer  Lodge.  It  was  held  by  Sir  J. 
L.  Knight-Bruce,  V.-C,  that  his  wife  was  entitled  to  the  furniture, 
books,  pictures,  and  wines  which  he  had  at  the  time  of  his  death. 
"The  language"  said  his  Honoi',  "must,  I  conceive,  be  taken  to  have 
been  used  generally,  not  with  regard  to  any  particular  place,  nor 
with  regard  only  to  such  'furniture,  books,  pictures,  wines,'  &c.,  as 
he  had  when  he  made  his  will."  See  also  Cunninghavii  v.  Ross, 
2  Cas.  t.  Lee,  478;  Norreys  v.  Franks,  9  Ir.  Rep.  Eq.  18. 

If  a  debt,  specifically  bequeathed,  be  received  by  the  testator,  it 
will  be  adeemed,  for  there  exists  nothing  for  the  will  to  operate 
upon:  Rider  Y.  Wager,  2  P.  Wms.  329,  330,  331;  Birch  v.  Baker, 
Mos.  373;  Badrick  v.  Stevens,  3  Bro.  C.  C.  431;  Stanley  \.  Potter, 
2  Cox,  180;  Fry  v.  il/orris,  9  Ves.  360;  Aston  y.Wood,  43  L.  J.  Ch. 
715;  Harrison  v.  Jackson,  7  Ch.  D.  339. 

So  a  bequest  of  policies  effected  upon  the  life  of  another  person 
by  the  testator  will  be  adeemed,  by  his  receipt  of  the  sums  insured 
upon  the  death  of  such  person,  although  the  sums  so  received  may 
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have  been  invested  on  securities  in  existence  at  the  testator's  death. 
Barker  V.  Rayner,  5  Madd.  208;  2  Kuss.  122. 

So  a  specific  bequest  of  a  debt  due  on  mortgage  wilJ  be  adeemed 
by  the  receipt  thereof,   although  the  money  may  have  been  re-in- 
vested in  a  mortgage  not  paid  off  at  the  time  of  the  testa- 
[  *2S3  ]  tor's  death.     See  Gardner  v.  Hatton,  6  Sim.  93;  *  PhilHps 
V.  Turner,  17  Beav.  194;  Sidebotham  v.  Watson.,  11  Hare, 
170;   Gale  v.    Gale,  21  Beav.  349;  Jones  v.  Southall,  32  Beav.  31. 

And  it  has  been  held  to  be  immaterial  that  the  testator,  after  re- 
ceiving the  mortgage  debt,  has  placed  the  amount  to  his  separate 
account  at  a  banker's,  and  has  put  the  pass  book,  in  which  the  ac- 
count was  credited,  into  the  hands  of  the  specific  legatee  of  the 
debt.     In  re  Bridle,  4  C.  P.  D.  336. 

A  specific  legacy  of  a  debt  to  the  debtor  will  be  adeemed  by  its 
payment,  although  the  debtor  may  have  incurred  a  fresh  debt  to 
the  testator  at  the  time  of  his  death.  See  Smallman  v.  Goolden, 
17  L.  R.  Eq.  67,  cited.  There  the  testator  gave  to  his  son,  "all 
•sum  and  sums  of  money  due  to  me  from  him  on  bond  or  bonds,  or  any 
Ocher  security."  The  son,  at  the  date  of  the  will,  was  indebted  to 
the  testator  by  bond,  which  he  afterwards  paid  off,  and  became  in- 
debted to  him  by  another  bond.  Sir  Lloyd  Keynon,  M.R.,  held  that 
the  bequest  did  not  include  the  subsequent  bond,  S.  C,  1  Cox.  329. 

It  will  be  observed,  however,  that  the  case  of  Smallman  v.  Gool- 
den, 17  L.  K  Eq.  67,  cited;  was  decided  before  the  passing  of  the- 
Wills  Act,  according  to  which  a  will  must  be  construed  as  to  the 
property  comprised  in  it,  as  speaking  from  the  death  of  the  tes- 
tator, unless  a  contrary  intention  appear  by  the  will.  See  Everett 
V.  Everett,  7  Ch.  D.  428,  432,  ante,  p.  275. 

And  a  release  by  will  to  the  debtor  of  the  interest  due  on  a  spe- 
cific debt  up  to  the  death  of  the  testator  will  be  considered  as  equiva- 
lent to  a  specific  legacy  of  the  interest  on  the  debt  due  at  the  date 
of  the  will,  even  if  made  since  the  Wills  Act;  and  if  the  debt  be 
paid  off  before  the  death  of  the  testator,  the  legacy  of  the  interest 
will  bo  adeemed,  although  interest  be  due  upon  a  new  debt  owing 
to  the  testator  at  the  time  of  his  death.  Sidney  v.  Sidney,  17  L. 
R.  Eq.  65. 

The  principles,  therefore,  laid  down  by  Lord  Tliurlow  being 
clearly  established,  we  may  consider  that  the  distinction  taken  in 
some  of  the  older  decisions  (see  Orme  v.  Smith,  1  Eq.  Ca.  Ab.  230, 
pi.  2;  2  Vern.  681;  Partridge  v.  Partridge,  Ca.  t.  Talb.  228;  Crockat 
V.  Crockat,  2  P.  Wms.  165;  Rider  v.  Wager,  2  P.  Wms.  330;  Earl 
of  Thomond  v.  Earl  of  Suffolk,  1  P.  Wms.  464;  Drinkicater  v. 
Falconer,  2  Ves.  624;  Fordy.  Fleming,  2  P.  Wms.  469;  Ashton  v. 
Ashton,  3  P.  Wms.  385;  Hambling  v.  Lister,  Amb.  402),  viz.,  between 
a  voluntary  and  compulsory  payment  of  a  debt  to  the  testator,  and 
the  argument  which  prevailed,  that  in  the  former  case  it  might  be 
presumed  there  was  no  aniynus  adiniendi,  is  no  longer  of  any 
weight, 
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A  partial  receipt  of  a  debt  will,  as   was  held  by  Lord 
Thurloiv,  in  *  the  principal   case,   only  be   an  ademption  [  *  284  ] 
protanto:     Jones  v.   Sout hall,  32. 'Beax.   SI;  Makeoivn  v. 
Ardagh,  10  I.  R.  Eq.  445. 

Under  particular  circumstances  the  receipt  of  a  debt  has  not  been 
held  to  amount  to  an  ademption.  See  Crockat  v.  Crockat,  2  P. 
Wms.  164:  Graves  y.  Hughes,  4,  M-aAA.  381;  Earl  of  Thomond  \. 
Earl  of  Suffolk,  1  P.  Wms.  462,  464;  Pulsford  v.  Hunter,  3  Bro.  C. 
C.  416. 

A  bequest  of  a  debt  may  be  in  its  terms  so  comprehensive  as  to 
extend  to  the  fund  in  its  altered  state  nfter  it  has  been  received  by 
the  testator:  Clark  v.  Browne,  2  Sm.  &  G.  524,  disapproved  in 
Harrison  v.  Jackson,  7  Ch.  D.  339.  And  not  followed  in  Manton\. 
Tabois,  30  Ch.  D.  92,  where  it  was  held  that  a  specific  devise  of 
land  was  adeemed  by  its  being  sold  by  the  testator,  and  that  the 
purchase- money  could  not  be  followed  into  the  hands  of  his 
bankers,  where  he  had  placed  it  partly  on  deposit  and  partly  to  his 
general  account.  See  also  In  re  Bagofs  Settlement,  31  L.  J<> 
(Ch.)  772. 

Where  as  in  the  principal  case  stock,  specifically  bequeathed,  has 
subsequently  been  either  wholly  or  partially  sold  out  by  the  testa- 
tor, the  legacy  will  be  adeemed  either  wholly  or  pro  tanto.  See 
ante,  p.  250.  See  also  »SZeec/i  v.  Thorington,  2  Ves.  h^O;  Drink  water 
V.  Falconer,  2  Ves.  623;  Humphreys  v.  Humphreys,  2  Cox,  184; 
Birch  V.  Baker,  Mosley,  373. 

So  where  stock  is  standing  in  the  name  of  a  trustee  at  the  timp  a 
testator  makes  a  specific  bequest  of  it,  but  is  afterwards  transferred 
to  and  sold  out  by  him,  and  cannot  be  traced,  being  spent  or  mixed 
with  his  other  moneys,  the  legacy  will  be  adeemed  {Lee  v.  Lee,  27 
L.  J.  (Ch.)  824);  but  where  a  testator  makes  a  specific  bequest  of 
such  stock,  it  will  not  be  adeemed  by  a  transfer  after  the  date  of  the 
will,  into  his  own  name.  Lee  v.  Lee,  27  L.  J.  (Ch. )  824.  See,  also, 
Moore  v.  Moore,  29  Beav.  496;  Jones  v.  Southall,  32  Beav.  31;  Mor- 
gan V.  Thomas,  6  Ch.  D.  176. 

The  question  has  arisen,  whether  a  testator,  who,  having  made  a 
specific  bequest  of  stock,  sells  it,  and  afterwards  purchases  the 
same  or  a  less  amount  of  the  same  stock,  will  thereby  either  wholly 
or  partially  revive  the  specific  bequest.  Lord  Talbot,  in  Partridge  v. 
Partridge,  Ca.  t.  Talb.  226,  227,  seems  to  have  thought  that  he 
would.  "All  cases  of  ademption  of  legacies,"  observed  his  Lord- 
ship, "arise  from  a  supposed  alteration  of  the  intention  of  the  tes- 
tator; and  if  the  selling  out  of  the  stock  is  an  evidence  to  presume 
an  alteration  of  such  intention,  surely  his  buying  in  again  is  as 
strong  an  evidence  of  his  intention  that  the  legatee  should  have  it 
again."  And  see  Aveling  v.  Ward,  1  Ves.  426;  Drinkwater  v.  Fal- 
coner, 2  Ves.  625. 

Accordinsr,  however,  to  the  rule  laid  down  by  Lord  Thurlow,  in 
the  principal  case,  the  intention  of  the  testator  will   not  be  taken 
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into  coasideration.  The  question  will  be,  Is  the  identical  stock  be- 
queathed by  the  testater  in  existence?  And  if  that  question  is 
answered,  as  in  such  case  it  must  be,  in  the  negative,  the 
[*285  ]  *  legacy  is  adeemed.  See  In  re  Gibson,  2  L.  R.  Eq.  669; 
Pattison  v.  Pattison,  1  M.  &  K.  12;  Harrison  v.  Jackson, 
7  Ch.  D.  339;  Macdonald  v."  Irvine,  8  Ch.  D.  101. 

Where,  however,  the  thing  specifically  given  has  been  changed  in 
name  and  form  only,  and  is  in  existence  substantially  the  same, 
though  in  a  different  shape,  at  the  time  of  the  testator's  death,  it 
will  not  be  considered  as  adeemed  by  such  a  nominal  change. 
Thus,  if  stock  is  converted  into  a  different  species  by  Act  of  Par- 
liament Partridge  v.  Partridge,  Ca.  t.  Talb.  226,  228;  Bronsdon  v. 
Winter,  Amb.  57,  59),  or  is  merely  transferred  from  the  names  of 
trustees  into  the  name  of  the  testator  {Dingwell  v.  Askew,  1 
Cox,  427;  and  see  Amb.  260;  3  Bro.  C.  C.  416;  Moore,  273,  376; 
Clough  V.  Clough,  3  My.  &  K.  296;  Jones  v.  Southell,  32  Beav.  31), 
it  will  not  be  adeemed. 

-.  Upon  the  same  principle,  in  the  case  of  Oakes  v.  Oakes,  9  Hare, 
666,  where  a  testator  had  bequeathed  all  his  Great  Western  Rail- 
way shares,  and  all  other  the  I'ailway  shares,  which  he  might  be 
possessed  of  at  the  time  of  his  decease:  it  was  held  by  Sir  George 
Turner,  V.-C,  that  the  bequest  was  not  adeemed,  in  consequence 
of  the  Great  Western  shares  which  the  testator  had  at  the  date 
of  his  will  having  been  converted,  by  a  resolution  of  the  company 
under  the  aidhority  of  an  Act  of  Parliament,  into  consolidated  stock, 
but  that  consolidated  stock  in  the  same  company,  purchased  by 
the  testator  after  the  date  of  his  \vill,  did  not  pass  under  the  be- 
quest of  the  Great  Western  Railway  shares  to  the  legatee.  In  the 
more  recent  case,  however,  of  Morris  v.  Aylmer,  7  L.  R.  Ho.  Lo. 
717,  it  was  held  by  the  House  of  Lords,  affirming  the  decision  of 
the  full  Court  of  Appeal,  (reported  10  L.  R.  Ch.  App.  148,)  revers- 
ing the  decision  of  Sir  G.  Jessel,  M.  R.,  and  overruling  on  this  point 
the  case  of  Oakes  v.  Oakes,  that  railway  stock  will  pass  under  a 
bequest  of  "shares  in  any  railway." 

Where,  however,  a  testator  having  certain  debentures  at  the  date 
of  his  will,  thereby  .gave  them  upon  certain  trusts,  and  after  the 
date  of  the  will  exercised  an  option  given  to  him  by  the  company 
who  had  issued  the  debentures,  and  converted  them  into  the  deben- 
ture stock  of  the  same  company,  it  was  held,  that  the  debenture 
stock  did  not  pass  by  the  will.  In  re  Lane,  Luard  v.  Lane,  14  Ch. 
D.  856. 

When  a  share  to  which  the  testator  is  entitled  under  the  will 
of  another,  is  paid  to  the  testator  or  his  trustees  after  the  date  of 
his  will,  it  seems  that  if  the  testator  describes  the  share  in  such  a 
manner  as  to  show  that  he  intends  the  gift  of  a  particular  fund 
under  the  will,  on  a  receipt  of  the  share  the  gift  will  be 
[  *  286  j  adeemed.  See  *  Harrison  v.  Jackson,  7  Ch.  D.  339,  there 
the  testator  bequeathed  "£1U00  D.  stock  in  the  London  & 
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North  Western  Railway  Co.  now  standing  in  the  names  of  the  trus- 
tees of  my  settlement,  and  bequeathed  to  me  by  my  late  Avife  (and 
which  stock  it  is  my  intention  to  have  transferred  into  my  name) 
unto  A.  B.  and  C,  in  trust  for  A."  The  stock  was  never  transfer- 
red into  the  testators  name,  but  was  paid  off  by  the  Company  and 
re- invested,  by  his  desire,  in  the  purchase,  in  the  names  of  the  set- 
tlement trustees  of  other  securities.  It  was  held  by  Sir  G.  Jessel, 
M.  E,.,  disapproving  of  Le  Grice  v.  Finch,  3  Mer.  50:  and  Clark  v. 
Browne,  2  Sm.  &  G.  524,  that  the  legacy  was  adeemed,  and  that 
the  residuary  legatees  were  entitled  to  the  securities. 

Where,  however,  the  construction  to  be  put  upon  the  will  is  that 
it  amounts  to  a  bequest  of  personal  estate  derived  from  the  testa- 
tor's interest  under  the  will  of  another,  in  whatever  form  it  may 
exist,  if  it  be  distinguishable  no  ademption  will  take  place,  merely  be- 
cause the  testator  has  received  the  share,  if  he  invests  it  and  keeps  it 
distinguishable  from  the  rest  of  his  property.  See  Morgan  v.  Thotnas, 
6  Ch.  D.  176:  there  a  testator  devised  and  bequeathed  to  the  defend- 
ant "  all  the  real  and  personal  estate  which  I  am,  or  shall,  or  may 
be  entitled  under  the  will  of  my  late  uncle,"  and  he  bequeathed 
the  residue  of  his  personal  estate  to  the  plaintiff.  Between  the 
date  of  the  will  and  the  time  of  his  death  he  received  from  the  es- 
tate of  his  uncle  £800  and  invested  part  of  it  in  the  purchase  of  a 
sum  of  £600  railway  stock.  He  had  previously  purchased  other 
sums  of  the  same  stock  with  his  own  money,  and  at  the  time  of  his 
death,  these  sums,  and  the  £600  remained  standing  as  one  sum  in 
his  name.  It  was  held  by  Fry,  J.,  that  the  600Z.  stock  passed  by 
the  bequest  to  the  defendant  as  part  of  the  property  answering  the 
description  in  the  bequest  of  the  estate  under  the  uncle's  will,  and 
that  no  question  of  ademption  therefore  arose.  See  Moore  v.  Moore, 
29  Beav.  180;  Lee  v.  Lee,  27  L.  J.  (Ch.)  824. 

Where  stock  specifically  bequeathed  has  been  transferred  by  fraud 
or  practice,  on  purpose  to  disappoint  the  legacy;  or  by  tortious  act, 
unknown  to  the  testator  (Shaftsbury  v.  Shaftsbury,  2  Vern.  747, 
748,  n.  2);  or  without  his  authority  (Basan  v.  Brandon,  8  Sim. 
171);  or  if  he  die  before  the  aiathority  given  to  his  agents  to  trans- 
fer be  carried  into  effect  Basan  v.  Brandon,  8  Sim.  171;  Harrison 
V.  Asher,  2  De  G.  &  Sm.  436):  in  all  these  cases  there  will  be  no 
ademption. 

AVhere  a  person,  after  making  by  his  will  specific  bequests,  be- 
comes insane  and  other  persons  without  authority  dispose 
of  the  *  things  so  bequeathed,  the  question  arises  whether  [  *  287  ] 
they  will  be  thereby  adeemed.  In  the  case  of  Broicne  v. 
Groombridge,  4  Madd.  495,  a  testator  gave  to  his  wife  all  his  ready 
money  and  bank  notes  which  he  should  have  about  his  person,  or 
in  or  about  his  usual  residence,  at  the  time  of  his  decease.  He  gave 
specifically  to  others  all  his  exchequer-bills  and  stock  standing  in 
his  name  at  the  time  of  his  decease.  The  testator  became  insane, 
and  during  his  incapacity  several  large  sums  of  money  which  were 
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paid  to  bim  were  invested  in  his  behalf  and  in  his  name  in  the  pur- 
chase of  stock  and  exchequer  bills.  His  wife  died  during  the  tes- 
tator's lifetime,  whereby  her  legacy  lapsed.  It  was  held  by  Sir 
John  Leach,  V. -C,  that  the  specific  legatees  of  the  stock  and  ex- 
chequer bills  were  entitled  to  the  stock  and  exchequer  bills  so  pur- 
chased, and  that  the  next  of  kin  of  the  husband  did  not  take  them 
as  being  "ready  rnoney,"  to  which  they  were  entitled  by  reason  of 
the  lapse  of  the  legacy  to  his  wife.  His  Honor  observed,  "  that  in 
the  bequest  to  his  wife  of  the  ready  money  and  bank  notes  which 
testator  should  have  about  his  person,  or  in  or  about  his  usual  resi- 
dence, at  the  time  of  his  decease,  he  could  contemplate  only  the 
floating  cash,  which  he  ordinarily  kept  about  him.  That  it  was  a 
duty  of  those  who  managed  the  testator's  aifairs,  during  his  in- 
capacity, to  act  as  a  provident  owner  would  do,  and  not  to  have 
large  sums  of  money  unemployed.  That  there  was  no  equity  be- 
tween the  legatees;  and  as  between  them  property  duly  converted 
must  be  taken  in  the  state  and  character  in  which  it  is  found  at  the 
death  of  the  testator. 

As  a  general  rule,  however,  notwithstanding  the  decision  in 
Broione  v.  Groomhridge,  the  unauthorized  acts  of  parties  will  not 
effect  a  conversion  so  as  to  disappoint  the  specific  legatees  of  a  per- 
son who  has  become  insane  after  he  made  his  will.  See  Taylw^  v. 
Taylor,  10  Hare,  475;  Jenkins  v.  Jones,  2  L.  R.  Eq.  323. 

But  vihere personal  property  specifically  bequeathed  by  a  person 
who  afterwards  becomes  lunatic,  is  sold  imder  an  order  of  the  Court 
of  Chancery  in  Lunacy,  zchich  does  not  jyreserve  the  rights  of  the  leg- 
atees, the  bequest  will  be  adeemed.  See  Jones  v.  Green,  5  L.  R. 
Eq.  555;  Li  re  Farcer,  Freer  v.  Freer,  22  Ch.  D.  622. 

If  a  jycirtiier,  under  articles  providing  for  the  renewal  of  the  part- 
nership, specifically  bequeath  his  share  of  the  profits  (naming  the 
amount),  and  upon  the  expiration  of  the  old,  new  articles  are  en- 
tered into,  by  which  his  share  in  the  profits  is  altered,  the  legacy 
will  not  be  adeemed.  See  Backtcell  v.  Child,  Amb.  260,  where 
Lord  Hardwicke  observed,  "that,  where  a  person  in  trade 
[  *  288  ]  makes  a  provision  out  of  his  share  for  his  family,  *and 
afterwards  renews  the  partnership,  by  which,  perhaps, 
his  interest  is  varied,  yet  it  is  not  a  revocation;  if  it  were,  it 
would  occasion  great  confusion.  And  see  Ellis  v.  Walker,  Amb. 
309. 

Generally,  where  leaseholds  are  specifically  bequeathed  by  a  tes- 
tator in  the  present  tense  as  those  "which  I  now  possess,"  if  the 
testator  takes  a  new  lease,  the  bequest  will  be  adeemed,  because  the 
renewed  lease  is  a  different  thing:  the  thing  given  no  longer  exists 
(Abney  v.  Miller,  2  Atk.  593;  Rndstone  v.  Anderson,  2  Ves.  418; 
Hone\.  Medcraft,  1  Bro.  C.  C.  261;  Slatter  v.  Noton,  16  Ves.  197); 
unless,  perhaps,  where  the  legal  estate  is  in  a  trustee  (Carte  v. 
Carte,  3  Atk.  174;  S.  C,  Amb.  28;  Ridgw.  Ca.  t.  Hard.  210;  Slatter 
V.  Noton,  16  Ves.  201. 
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A  devise,  moreover,  by  a  mortgage  of  the  mortgaged  estate,  will 
be  revoked  by  his  subsequent  coutract  to  purchHso  the  equity  of 
redemption,  which  revokes  not  only  the  devise  in  his  will  of  the 
beneficial  interest  but  also  of  the  legal  estate:  Strode  v.  Lady  Falk- 
land, 2  Vern.  621;   Yardleij  v.  Holland,  20  L.  R.  Eq.  428. 

So,  where  a  testator,  after  bequeathing  leaseholds  by  his  will, 
makes  an  assignment  of  them  upon  other  trusts,  it  will  amount  to 
an  ademption:  Corrper  v.  Mantell,  22  Beav.  223. 

So,  where  after  a  testator  has  bequeathed  leaseholds,  he  has  been 
served  by  a  railway  company  with  notice  to  treat  for  the  purchase, 
which  has  been  followed  by  a  valuation  of  the  surveyors,  as  that  will 
amount  to  a  valid  contract  to  sell  the  leaseholds  to  the  railway  com- 
pany, the  bequest  will  be  adeemed  {Watts  v.  Watts,  17  L.  R.  Eq. 
217).  The  legatee,  however,  will  be  entitled  to  the  rents  of  the 
leaseholds  accruing  due  between  the  death  of  the  testator  and  the 
completion  of  the  purchase  by  the  company.     lb. 

But  as  a  testator  may  undoubtedly  dispose  of  the  future,  as  well 
as  his  present  interest  in  a  chattel  real,  it  is  a  question  of  intention, 
what  the  subject  of  disposition  is — whether  only  the  interest  which 
he  had  at  the  time  of  executing  the  will,  or  all  the  interest,  though 
subsequently  acquired,  which  he  might  have  at  his  death  in  the 
leasehold  premises;  that  intention  is  to  be  collected  from  the  words 
used  by  the  testator,  to  express  it.  Per  Lord  Eldon,  in  Slatter  v. 
Noton,  16  Ves.  109.     And  see  Colegrave  v.  Manhy,  6  Madd.  84. 

If  for  instance  a  testator  leaves  '"all  the  term  and  interest  which 

1  sJiall  have  to  come"  in  land  held  by  me  made  under  a  lease  from 
A.  {James  v.  Deane,  11  Ves.  383,  389;  15  Ves.  236;  Abneij  v.  Miller, 

2  Atk.  593;  Colegrave  v.  Manhy,  6  Madd.  84),  or  where  the  old  lease 
•contains   a   covenant  for  renewal   by  the  lessor,  and  the 

lessee  bequeaths  "all  my  *right  and  interest  under  or  by  \^*  289  ] 
virtue  of  the  lease,''''  (1  Rop.  Leg.  311,  313,  3rd   Ed.)  any 
future  interest   will  pass,    and   a   partition   has   been   held  not   to 
amount  to    an  ademption  or  revocation  of   a  previous   devise   of    a 
share  thereof,  Woodhouse  v.  Okill,  8  Sim.  lib. 

Where  an  under-lessee  after  his  will  takes  an  assignment  of  the 
original  lease,  it  will  amount  to  an  ademption  of  the  bequest  of  the 
under-lease  {Porter  v.  Smith,  16  Sim.  251),  but  he  may  by  a  codicil 
show  his  intention  of  passing  his  interest  as  it  existed  at  his  death. 
lb. 

A  general  devise  of  leaseholds,  would  moreover,  it  seems  be  liable 
to  ademption  like  a  specific  devise:  Rudstonev.  Anderson,  2  Yes.  418; 
Hone  V.  Medcraft,  1  Bro.  C.  C.  201;  CojDpin  v.  Fernyhough,  2  Bro. 
C.  C.  291;  Colegrave  v.  l/an^?/,  6  Madd.  72;  2  Russ.  238;  James  y. 
Dean,  15  Ves.  236;  sed  vide  Digby  v.  Legard,  2  Dick.  500;  Stirling  v. 
Lydiard,  3  Atk.  199.  Secus  since  the  Wills  Act  (1  Vict.  c.  26,  s.  23), 
by  which  it  is  enacted,  "that  no  conveyance  or  other  act,  made  or  done 
subsequently  to  the  execution  of  a  will  of  or  relating  to  any  real  or 
personal  estate  therein  comprised,  except  an  act  by  which  such  will 
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shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  snch  real  or  personal  estate 
as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time  of 
his  death."  And  by  sect.  24,  "that  every  will  shall  be  construed  with 
reference  to  the  real  estate  and  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will." 

It  has  been  held  that  under  these  clauses  where  a  testator  has  made 
a  specific  bequest  of  leaseholds,  showing  that  he  intended  to  give  to 
the  legatee  any  interest  that  he  might  have  therein,  the  legacy  will 
not  be  adeemed  by  the  subsequent  purchase  of  the  fee  by  the  testator, 
which  in  the  absence  of  a  contrary  intention  expressed  in  the  will, 
will  pass  to  the  legatee,  f^ee  Struthei^s  \.  SLruthers,  5  W.  R.  (V.-C.  K.) 
809:  Miles  Y.  Miles,  1  L.  R.  Eq.  462;  Cox  v.  Bennett,  6  L.  R.  Eq.  422; 
Wedgwood  v.  Denton,  12  L.  R.  Eq.  290;  Saxton  v.  Saxton,  13  Ch.  D. 
359;  sed  vide  Eniuss  v.  Smith,  2  De  G.  &  Sm.  722;  questioned  also 
by  Lord  St.  Leonards  in  his  Real  Property  Statutes,  p.  365. 

The  rule  as  to  the  ademption  of  legacies  of  property  absolutely 
belonging  to  a  testator  by  the  change  of  investment,  does  not  appear 
to  be  applicable  to  trust  property,  the  investment  of  which  has  been 
changed  after  an  exercise  by  will  of  a  power  of  appointment.  See 
In  re  Johnston'' s  Settlement,  14  Ch.  D.  162;  Ihere  by  a 
[*  290  J  post-nuptial  settlement  a  *  specific  sum  of  bank  annuities 
was  settled  so  as  to  give  the  wife  a  general  power  of  appoint- 
ment by  will.  Three  days  after  the  settlement,  the  wife  made  her 
will  in  execution  of  the  power,  and  apportioned  the  sum  of  bank  an- 
nuities between  throe  appointees.  Subsequently  a  portion  of  the 
bank  annuities  was,  with  the  consent  of  the  wife  and  her  husband, 
sold  out  under  a  power  of  varying  securities  contained  in  the  settle- 
ment, and  invested  in  railway  stock.  It  was  held  by  Malins,  V.-C, 
that  the  sums  appointed  by  the  w^ill  were  not  adeemed  by  the  subse- 
quent change  in  the  investment  of  the  fund,  but  that  the  appointees 
took  the  railway  stock  in  the  proportions  in  which  the  bank  annuities 
were  appointed  to  them  by  the  will.  See  also  Sugd.  Pow.  8th  Ed. 
809;  Roper  on  Legacies,  291,  3rd  Ed,  291;  sed  vide  Gale  v.  Gale,  21 
Beav.  349. 

An  appointment  however  by  will  of  land  in  its  unconverted  state, 
will  not  comprehend  the  proceeds  of  part  of  the  same  land,  converted 
before  the  date  of  the  will,  Blake  v.  Blake,  15  Ch.  D.  481;  comment- 
ing on  the  before  mentioned  references  to  text  books,  and  cases. 

Where  a  testator,  havirg  given  a  general  legacy,  by  a  subsequent 
instrument  makes  it  specific,  the  ademption  of  the  specific  legacy 
without  more,  will  not  set  up  the  general  legacy:  Hertford  v.  Lowther, 
7  Beav.  107. 

A  demonstrative  legacy  is  not  liable  to  ademption,  although  the 
fund  out  of  which  it  is  payable  be  not  in  existence  at  the  death  of 
the  testator;  the  primary  object  is  the  gift  of  the  legacy;  the  fund 
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out  of  which  it  is  payable  is  merely  of  secondary  consideration. 
"Thus,"  as  observed  by  Lord  Macclesfield,  "if  a  legacy  was  given  to 
J.  S.,  to  be  paid  out  of  such  a  particlar  debt,  and  there  should  not 
appear  to  be  any  such  debt,  or  the  fund  fail,  still  the  legacy  ought 
to  be  paid,  and  the  failing  of  the  modus  appointed  for  payment  should 
not  defeat  the  legacy  itself :"  Savile  v.  Blacket,  1  P.  Wms.  777 — 779; 
and  see  Ellis  v.  Walker,  Amb.  310;  Chaworth  v.  Beech,  4  Ves.  565; 
Gillaume  v.  Adderley,  15  Ves.  384;  Smith  v.  Fitzgerald,  3  V.  &  B. 
5;  Mann  v.  Copeland,  2  Madd.  223;  Fonder  y.  Willoughby,  2  S.  &  S. 
354;  Willox  v.  Rhodes,  2  Russ.  452;  Campbell  v.  Graham,  1  Russ. 
&  My.  453;  Creed  v.  Creed,  11  C.  &  F.  509;  Williams  v.  Hughes,  24 
Beav.  474. 

Where,  however,  a  testator  shows  it  to  be  his  intention  that  a  leg- 
atee is  to  be  paid  out  of  a  particular  fund  only,  upon  its  failure  he 
will  have  no  claim  upon  the  general  assets:  Coardx.  Holderness,  22 
Beav.  391;  and  see  Bristow  v.  Bristoiv,  5  Beav.  289. 

The  mere  republication  of  a  will:  ( DiHnkivater  y.  Falconer,  2  Ves. 
626;  Monck  v.  Monck,  1  Ball  &  B.  300),  or  the  confirmation  * 
*  of  a  will  by  a  codicil  will  not  revive  a  legacy  adeemed  in  [  *  291  ] 
the  interval:  Coivper  v.  Manfell,  22  Beav.  223;  and  Bee  Du 
Hourmalin  v.  Sheldon,  19  Beav.  389;  Montague  v.  Montague,  15 
Beav.  565;  Sidney  v.  Sidney,  Y]  L.  R.  Eq.  65,  68;  Hopwoodv.  Hop- 
ivood,  1  Ho.  Lo.  728. 

Where  the  gift  of  a  pecuniary  legacy  which  has  been  charged  upon 
land  is  revoked  by  a  subsequent  will  or  codicil,  giving  all  the  person- 
alty to  another,  it  will  still  remain  a  charge  on  the  real  estate,  although 
that  would  not  be  so  in  the  case  of  a  specific  legacy,  which  cannot 
from  its  nature  be  charged  upon  another  fund.  Kermode  v.  Mac- 
donald,  3  L.  R.  Ch.  App.  584;  1  L.  R.  Eq.  457.  And  see  Sheddon 
v.  Goodrich,  8  Ves.  501. 

Charges  on,  and  liabilities  in  respect  of  specific  legacies  hoiv  pay- 
able.\^h.  specific  legacy,  as  is  laid  down  in  the  principle  case,  will 
not  be  adeemed  by  the  testator  pledging  or  pawning  it,  and  the  leg- 
atee will  be  entitled  to  have  it  redeemed  by  the  executor;  or  if  he 
fail  to  perform  that  duty,  the  legatee  is  entitled  to  compensation 
out  of  the  general  assets:  Knight  v.  Davis,  3  My.  &  K.  361;  Ellis 
V.  Edeyi,  25  Beav.  482;  Bothamley  \.  Sherson,  20  L.  R.  Eq.  304, 
314. 

And  it  is  immaterial  whether  the  testator  pledged  the  subject  of 
the  specific  legacy  for  his  own  debt  or  for  the  debt  of  somebody 
else  (Bothamley  v.  Sherson,  20  L.  R.  Eq.  304),  or  whether  it  was 
liable,  as  in  the  case  of  wine  on  board  ship,  to  freight  duties  and 
insurance  on  report  (Stewart  v.  Denton,  4  Doug.  219),  as  in  both 
cases  the  legatee  will  be  entitled  to  have  the  charge  existing  at  the 
testator's  death  paid  out  of  the  personal  estate,  or  to  compensation. 

Where  a  testator  pledges  for  many  more  times  than  it  is  worth, 
a  thing  which  he  afterwards  specifically  bequeaths,  in  that  case  the 
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executor  would  have  no  right  to  apply  the  personal  estate  in  re- 
demption, but  the  legatee  will  be  entitled  to  compensation  out  of 
the  testator's  general  personal  estate.  See  Bothamley  v.  Sherson, 
20  L.  K  Eq.  301,  314 

But  a  specific  legatee  is  not  entitled  to  have  the  legacy  redeemed 
or  freed  from  the  charge  when  the  testator  is  supposed  to  give  the 
thing  as  it  is,  and  the  charge  upon  it  is  really  not  in  strictness  an 
incumbrance,  but  something  incident  to  the  nature  of  the  thing,  as 
in  the  case  of  rent  on  leaseholds  or  calls  payable  on  railway  shares. 
Thus,    where,   by   a  deed  of   even  date  with  a  lease,  the  lessor 
covenanted  that  the  lessee  sbould  retain  part  of  each  year's  rent  until 
satisfaction  of  a  debt  due  from  the  lessor  to  the  lessee;  it  was  held 
by  Sir    W.  Page    Wood,  V.-C,  that  as  between  the  exe- 
[  *  292  ]   *  cutors  and  the  specific  legatees,  the  specific  legatees  took 
subject  to  the  whole  rent,  and  that  the  benefit  of  the  cov- 
enant for  reduction  of  rent  went  to  the  executors:  Ledger  v.  Stanton, 
2  J.  &  H.  687;    Fitzwilliams  v.  Kelhj,  10  Hare,  266;    Hawkins  y. 
Hawkins,  13  Ch.  D.  470. 

The  question  by  no  means  unfrequently  arises  how  far  a  specific 
legatee  of  shares  is  entitled  to  have  calls  paid  out  of  the  testator's 
general  estate.  The  cases  upon  this  subject  have  been  carefully 
reviewed  by  Sir  John  Roniilly,  M.  R.,  in  his  elaborate  judgment  in 
Armstrong' V.  Burnet,  20  Beav.  424,' 437,  where  it  is  laid  down  as 
the  result  of  the  cases,  "that  where  the  interest  of  the  testator  in 
the  subject-matter  which  he  professes  to  bequeath,  is  complete,  or 
where  it  so  treated  and  considered  by  him  and  by  all  persons  un- 
connected with  it,  as  in  the  case  of  a  share  in  an  insiu-ance  company, 
then  the  future  calls  fall  on  the  legatee  and  not  on  the  general  per- 
sonal estate;  but  where  further  payments  are  required  to  make  per- 
fect the  interest  which  the  testator  professes  specifically  to  beqaeatb, 
then  the  general  personal  estate  is  applicable  for  that  purpose  :  " 
Marshall  v.  Holloicay,  5  Sim.  196;  Wriglit  v.  Warren,  4  De  G.  & 
Sm.  367;  Barry  v.  Harding.  1  J.  &  L.  475;  Fitzwilliams  v.  Kelly, 
10  Hare,  266;  and  see  Moffatt  v.  Bates,  3  Sm.  &  Giff.  468;  Addams 
V.  Ferick,  26  Beav.  384;  Day  v.  Day,  1  Drew.  &  Sm.  261.  But^see 
Blount  V.  Hipkins,  7  Sim.  43;  Jacques  v.  Chambers,  2  Coll,  435;  4 
Railw.  Cas.  499;  Clive  v.  Clive,  Kay,  600;  Jones  v.  Ogle,  14  L.  R. 
Eq.  419;  8  L.  R.  Ch.  App.  192. 

Where  shares  fully  paid  up  are  specifically  bequeathed,  the  ques- 
tion whether  the  specific  legatee  or  the  residuary  estate  is  liable  to 
the  future  calls,  depends  on  the  fact  whether  the  calls  are  actually 
made  before  the  testator's  death.  In  Addams  v.  Ferick,  26  Beav.  384, 
a  testatrix  bequeathed  shares  in  a  company.  Before  her  death, 
three  calls  were  authorised  at  stated  intervals,  but  she  died  before 
two  of  these  periods.  It  was  held  by  Sir  J.  Romilly,  M.  R., under 
the  circumstances,  and  from  the  practice  of  the  company,  that  the 
calls  were  not  to  be  considered  as  really  made,  until  a  call-letter 
had  been  sent  to  the  shareholders,  and  that  as  to  those  sent  after  the 
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testatrix's  death,  the  specific  legatee  and  not  the  residuary  estate 
must  bear  the  calls. 

The  rule  that  a  specific  legatee  of  shares  liable  to  calls  must 
take  th?m  cxmi  onere,  does  not  apply  to  calls  made  in  the  lifetime 
of  a  person  who  is  tenant  for  life  of  the  whole  residuary  estate  (in- 
cluding the  shares)  as  an  entire  fund:  In  re  Box,  1  H.  &  M.  55*2. 

The  true  test  is  whether  the  shares  have  or  not  been 
separated  from  the  general  residue  at  the  *  date  of  the  [  *  293  ] 
call:  In  re  Box,  1  H.  &  M.  552. 

Legatees'  rights  in  respect  of  depreciation  of  a  specific  legacy  im- 
properly detained.'] — Where  executors  improperly  detain  a  specific 
legacy,  the  legatee  will  not  be  allowed  to  suffer  from  its  deprecia- 
tion. Suppose,  for  instance,  a  horse  were  bequeathed  to  A.,  and 
the  executors  were  to  keep  the  horse  until  he  were  worn  out,  and 
then  offer  him  to  A.,  he  would  not  be  obliged  to  take  him,  as  he 
would  be  entitled  to  the  value  of  the  horse  from  the  time  when  the 
horse  was  used  for  any  purpose,  just  in  the  same  way  as,  if  the 
horse  had  been  sold  and  the  price  applied  in  payment  of  debts,  the 
legatee  would  have  been  entitled  to  the  value  with  interest  from  the 
moment  it  was  used  for  any  other  purpose:  Chaworth  v.  Beech,  4 
Ves.  563. 

Upon  the  same  principle,  where  a  debt  due  on  a  promissory  note 
was  specifically  bequeathed,  and  the  execu^^ors,  thinking  that  the 
legacy  was  a  pecuniary  one,  instead  of  delivering  the  promissory 
note  to  the  legatee,  called  in  the  debt,  and  the  money  was  paid  into 
Court,  and  invested  in  the  purchase  of  stock,  which  afterwards  be- 
came depreciated  in  value.  Lord  Alvanley  held  that  the  legatee  was 
entitled  to  the  sum  due  upon  the  note  at  the  time  it  was  paid  into 
Court,  with  interest  at  il.  per  cent,  from  that  time.  "The  legatee," 
said  his  Lordship,  "had  a  right  to  the  specific  legacy.  If  the  assets 
did  not  want  it,  she  had  a  right  to  have  it  delivered  np.  She  was 
not  bound  to  lay  it  out  in  the  funds:  if  she  had  done  so,  she  would 
have  a  right  to  the  rise,  and  be  liable  to  the  fall.  Instead  of  that, 
the  executors  insisting  it  should  not  go  out  of  Court,  it  was  paid  in 
and  laid  out  in  stock.  It  is  no  more  than  the  case  that  was  put  in 
argument  of  a  legacy  of  a  horse,  which  the  executors  refused  to  let 
go,  lest  there  should  be  a  deficiency  of  assets,  and  having  used  and 
worked  the  horse  a  considerable  time,  afterwards  offered  to  return 
him;  the  legatee  then  may  insist  upon  the  value."  Chaworth  v. 
Beech,  4  Ves.  555. 

So,  if  the  bequest  were  of  specific  stock,  and  it  happened  to  be 
sold  out  by  the  executor,  when  there  was  no  necessity  for  the  sale 
to  pay  debts,  the  equity  of  the  legatee  is  to  have  the  stock  replaced 
according  to  its  value  at  the  end  of  a  year  next  after  the  testator's 
death,  since  the  fund,  if  not  sold,  ought  then  to  have  been  transferred 
to  the  legatee:  Morley  v.  Bird,  3  Ves.  629. 

Where  a  testator  bequeaths  a  policy  of  assurance  on  the  life  of 
another  to  persons  in  succession,  it  seems  that  the  proper  mode  of 
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paying  the  premiums  would  be  to  raise  them  by  way  of  charge  upon 
the  policy,  so  that  those  who  would  eventually  become  en- 

[  *  294  ]  titled  to  the  benefit  of  the  policy,  would  *  bear  the  burden 
to  the  extent  of  their  respective  interests.     Macdonald  v. 

Irvine,  8  Ch.  D.  101,  120. 

What  x>cisses  to  the  legatee  as  incident  to  a  specific  legacy — accre- 
tio7is.\ — A  gift  of  a  specific  legacy  carries  with  it  everything  inci- 
dent to  the  subject-matter  of  the  gift. 

Thus  the  gift  of  the  amount  of  a  bond  will  carry  the  interest  ac- 
crued due  thereon  during  the  life  of  the  testator,  {Harxourt  v.  Mor- 
gan, 2  Keen,  274)  but  the  interest  will  not  pass  where  the  gift  is 
confined  to  the  principal,  as  where  the  testator  gives  300Z.,  due  upon 
a  bond,  Roberts  v.  Kuffin,  2  Atk.  112;  Hmvley  v.  Ciitts,  Freem.  24 
Hov.  Ed. 

Moreover  as  a  general  rule,  not  only  interest  or  dividends  but  also 
bonuses  which  accrue  due  after  the  death  of  a  testator,  upon  shares 
specifically  bequeathed  by  him,  belong  to  the  specific  legatee  {Mac- 
laren  v.  Stainton,  3  De  G.  F.  &  Jo.  202,  reversing  S.  C,  27  Beav. 
460),  even  although  they  may  arise  in  conseqiience  of  the  fraudu- 
lent retention  of  moneys  which  would  have  increased  the  dividends 
of  any  former  owner,  whether  he  be  the  testator  or  any  person  tak- 
inof  from  him.  lb.  And  see  Edmondson  v.  Crosthwaite,  34  Beav. 
30;  The  Carron  Comj)any  v.  Hunter,  1  Ho.  Lo.  Sco.  App.  362.  In 
re  Bouch,  Sproule  v.  Bench,  29  Ch.  D   635. 

But  where  a  dividend  or  bonus  on  shares  has  been  declared  during 
the  life  of  the  testator,  it  will  not  pass  to  the  specific  legatee,  al- 
though payable  after  the  death  of  the  testator:  Lock  v.  Venables, 
27  Beav.*  598;  De  Gendre  v.  Ke7it,  4  L.  R.  Eq.  283. 

A  bequest  of  2000/.,  "insured  on  my  life"  with  the  H.  Company, 
was  held  by  Sir  J.  Romilly,  MR.,  to  pass  a  bonus  due  at  the  testa- 
tor's death:  Roberts  v.  Edwards,  33  Beav.  259,  but  see  Norris  v. 
Harrison,  2  Madd.  268. 

Upon  the  same  principle,  the  profits  of  a  partnership  made  dur- 
ing a  conventional  period,  which  was  wholly  included  in  the  testa- 
tor's lifetime,  will  be  considered  to  be  capital  belonging  to  the  tes- 
tator's estate,  although  these  profits  were  not  ascertained  till  some 
time  after  his  death:  Broivne  v.  Collins,  12  L.  R.  Eq.  586,  593. 
And  see  Ibbotson  v.  Elam,  1  L.  R.  Eq.  188;  35  Beav.  594. 

But  where  the  dividends,  although  earned  during  the  testator's 
life,  are  not  declared  until  after  his  death,  they  will  be  considered 
as  income:  Bates  v.  Mackinley,  31  Beav.  280. 

So,  likewise,  the  profits  of  a  partnership,  though  principally 
earned  during  the  testator's  life,  will  be  considered  as  income,  if  the 
conventional  period  at  which  such  profits  are  to  be  ascertained  ter- 
minates after  the  testator's  death:  Ibbotson  v.  Elam,  1  L.  R.  Eq. 
188;  Broxvne  v.  Collins,  12  L.  R.  Eq.  586;  Goiv  v.  Eorster,  W.  N. 
May  17,  1884,  p.  122. 
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*  Where  a  testatrix  gave  shares  in  a  bank  to  trustees,  [  *  295  ] 
to  pay  the  annual  proceeds  to  her  daughter  for  life,  and 
she  gave  the  capital  in  trust  for  her  grandchildren,  it  was  held  by- 
Sir  R.  T.  Kindersley,  V.-C,  that  the  bonuses  declared  upon  the 
shares,  out  of  the  half -yearly  profits,  were  to  be  considered  as  in- 
come, and  to  belong  to  the  tenant  for  life;  but  his  Honour  expressed 
an  opinion  that  it  would  have  been  otherwise  if  the  bonuses  had 
been  paid  out  of  an  accumulation  of  profits,  running  over  several 
years:  Plumb  v.  Neild,  29  L.  J.  (N.  S. )  Ch.  618.  ''Sed  vide,  In  re 
Boiich,  Sproule  v.  Bouch,  29  Ch.  D.  635,  658." 

In  a  more  recent  case,  however,  it  was  held  that  dividends  paid 
out  of  a  fund  arising  from  such  accumulation  of  profits,  if  paid  as 
dividends,  would  belong  to  the  tenant  for  life  as  dividends,  and  would 
not  be  considered  as  capital.  tSee  In  re  Hopkin's  Ti-usts,  18  L.  R. 
Eq.  697.  There  a  holder  of  shares  both  in  the  Sun  Fire  Office  and 
the  Sun  Life  Office,  by  will  gave  his  personal  estate  to  trustees  upon 
trust  to  permit  his  wife  to  receive  the  dividends,  interest,  and  in- 
come thereof  for  her  life,  with  remainder  over.  The  testator  died 
in  December,  1870.  In  January,  1873,  an  extraordinary  dividend 
was  declared  on  the  life  shares  for  five  years  previously;  and  in 
July,  1873,  a  special  dividend  was  declared  on  the  fire  shares  for 
the  half  year  previous.  It  was  held  by  Sir  C.  Hall,  V.-C,  that 
these  dividends  were  income,  and  belonged  to  the  tenant  for  life. 

The  result  will  be  otherwise  where  the  profits  have  been  capi- 
talised.    See  In  re  Ezekiel  Barton''s  Trusts,  5  L.  R.  Eq.  238. 

Even  where  resolutions  may  be  passed  by  a  company  that  the 
money  is  capital,  grave  questions  may  arise  whether  such  a  resolu- 
tion may  not  be  at  variance  with  the  deed  of  settlement  of  the  com- 
pany.    In  re  Hopkhi's  Trusts,  18  L.  R.  Eq.  700. 

Where  a  dividend  is  declared  upon  shares  during  the  life  of  a 
tenant  for  life,  his  representatives  will  be  entitled  to  it,  although  it 
is  not  paid  until  after  his  death  {Wright  v.  Tuckett,  1  J.  &  H.  266), 
unless  the  deed  of  settlement  provides  that  in  such  case  it  shall  be 
paid  to  some  one  else:     Clive  v.  Clive,  Kay,  600. 

Ordinarily  the  income  arising  from  personalty  specifically  be- 
queathed as  well  as  property  comprised  in  a  residuary  gift  is  ap- 
portionable  under  the  Apportionment  Act,  1870  (33  &  3-4  Vict,  c. 
35,  ss.  2,  5),  as  between  the  specific  legatee  and  the  estate  of  the 
testator  (Capron  v.  Capron,  17  L.  R.  Eq.  288;  Pollock  v.  Pollock, 
18  L.  R.  Eq.  329;  Daly  \.  Attorney -General,  8  I.  R.  Eq.  595,  over- 
ruling Whitehead  v.  Whitehead,  16  L.  R.  Eq.  -528;  and  see  Attor- 
ney General  v.  Daly,  8  I.  Rep.  Eq.  595. 

The  Act  has  been  held  to  apply  to  a   will  executed  be- 
fore the  Act,  *  and  confirmed  by  a   codicil  executed   after   [  *-296  ] 
the  passing  of  the  Act.     Constable  v.  Constable,  48  L.  J. 
Ch.  621;  Hasluck  v.  Pedley,  19  L.  R.  Eq.  271;  Roseingrave  v.  Burke, 
7  Ir.  Rep.  Eq.  187. 

It  has  also  been  held  applicable  to  the  will  of  a  testator  who  died 
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before  the  Act  came  into  operation.  In  re  Cline's  Estate,  18  L.  R. 
Eq.  213;  Patching  v.  Barnett,  28  W.  E.  880;  and  see  Jones  v.  Ogle, 
8  L.  R.  Ch.  App.  192. 

A  tenant  for  life,  however,  may  first  of  all  get  all  the  benefit  of 
the  old  law  before  the  Apportionment  Act,  1870,  and  bis  estate 
may  afterwards  get  the  benefit  of  the  new  law  under  the  Act.  See 
Laurence  v.  Laivrence,  26  Ch.  D.  795.  There  a  testator  who  died 
before  the  Apportionment  Act,  1870,  came  into  operation,  gave  the 
income  of  his  residuary  estate  which  included  railway,  preference 
and  ordinary  stock  to  his  wife  for  life,  with  remainder  to  his 
nephews.  The  widow  claimed  under  the  old  law,  and  received  the 
entire  dividends  upon  the  railway  stock  which  were  declared,  and 
became  receivable  after  the  testator's  death.  On  the  death  of  the 
widow  the  residuary  legatees  claimed  the  whole  of  the  railway 
dividends  becoming  payable  after  the  death  of  the  widow;  it  was 
held  that  the  executors  of  the  widow  were  entitled,  under  the  new 
law,  to  an  apportioned  part  of  the  dividends  up  to  her  death. 

The  word  "  dividends "  in  the  Apportionment  Act,  1870,  in- 
cludes payments  by  way  of  bonus,  or  surplus  profits  to  the  share- 
holders of  a  public  company,  even  though  such  payments  may  be 
only  occasional,  and  not  strictly  periodical,  and  which  will  there- 
fore be  apportionable.  See  In  re  Griffith,  12  Ch.  D.  655;  there  the 
testator,  by  his  will  dated  4  August,  1879,  made  a  specific  bequest 
of  ninety  shares  then  standing  in  his  name  to  his  eldest  son,  and 
a  residuary  bequest  in  favour  of  all  his  sons.  The  testator  died 
on  the  8th  of  November,  1875.  And  the  last  division  of  profits  in 
the  testator's  lifetime,  was  made  for  the  five  years  ending  on  the 
13th  of  December,  1873.  On  the  3rd  of  March,  1879,  a  bonus  con- 
sisting of  a  part  of  the  surplus  profits  for  the  five  years  ending  on 
the  31st  of  December,  1878,  became  payable.  It  was  held  by  Sir 
G.  Jessell,  M.R.,  that  such  quinquennial  bonus  must  be  treated  as 
interest  on  money  from  day  to  day,  and  the  apportionment  to  take 
place  as  from  the  31st  of  December,  1873. 

Where,  however,  a  testator  by  a  will  made  before  the  passing  of 
the  act  bequeathed  the  dividends  and  income  eo  nomine  of  his  share 
and  interest  in  a  company  to  one  for  life,  with  remainder  to  an- 
other absolutely,  it  was  held  b^  the  Court  of  Appeal  in  Chancery, 
affirming  the  decision  of  Lord  Romilhj,  M.R.  (reported  U 
r*297]L.  R.  Eq.  419)  that  the  bequest  *  included  the  whole 
dividends,  irrespective  of  any  apportionment.  Jones  v. 
Ogle,  8  L.  R.  Ch.  App.  192;  and  see  the  observations  thereon  of 
Malins,  V.-C,  in  Capron  v.  Capron,  17  L.  R.  Eq.  294,  295. 

The  Apportionment  Act  of  1870  does  not,  it  seems,  apply  to  a  be- 
quest of  shares  in  a  mere  private  partnership,  which,  although  it 
may  pay  what  are  called  dividends,  are  in  reality  payments  of  an 
entirely  different  nature,  and  do  not  proceed  upon  the  basis  of  a 
fixed  income  recurring  from  time  to  time.     Jones  v.  Ogle,  14  Beav. 
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419;  8  L.  R.  Ch.  App.  192.  See  also  In  re  Cox's  Trusts,  9  Ch.  D. 
159;  In  re    Griffith,  12  Ch.  D.  655.  .    „  .     o    .•       r    , 

The  words  "trading  or  other  public  companies'  an  bection  o  ot 
the  Apportionment  Act,  1870,  include  any  public  company,  but  not 
a  private  partnership.  (In  re  Griffith;  Carr  v.  Griffith,  12  Ch.  D. 
655)  and  it  is  not  essential  that  it  should  be  an  incorporated  com- 
pany, lb.  ,  ,        1    u 

And  a  bonus  or  surplus  profits,  distributable  among  shareholders 
of  a  public  company  once  in  five  years  is  apportionable  under  the 

Act.      lb.  ,  u  X 

The  Apportionment  Acts  will  be  applicable,  not  only  as  between 
tenant  for  life  and  remainderman,  but  also  when  in  certain  events 
an  absolute  interest  is  cut  down  to  a  life  interest.  Clive  v.  Clive, 
7  L.  R.  Ch.  App.  438. 

The  Apportionment  Act,  1870,  is  not  applicable  to  apportion  the 
dividends  of  funds  on  which  trust  money  was  invested,  at  a  time 
dividends  to  a  considerable  amount  had  been  earned,  and  would 
shortly  become  payable.  See  In  re  Clarke,  18  Ch.  D.  162:  there  a 
testator  after  the  Apportionment  Act,  1870,  bequeathed  a  consider- 
able sum  to  trustees,  such  sum  to  carry  interest  at  four  and  a  half 
per  cent.,  until  the  same  should  be  paid  and  appropriated,  upon 
trust  with  the  consent  of  his  wife,  to  invest  the  same  in  certain 
specified  securities,  and  pay  the  annual  income  of  the  legacy,  and 
the  investments  thereof,  including  in  such  income  the  interest  pay- 
able in  respect  of  such  legacy  to  his  wife  for  life,  with  remainders 
over.  Interest  was  paid  to  the  widow  up  to  the  day  when,  pursu- 
ant to  an  order  of  the  Court,  the  bequeathed  sum  was  invested  in 
stocks,  on  some  of  which  five  months'  dividend  had  then  accrued,  it 
was  held  that  the  Apportionment  Acts  did  not  apply,  f'ud  that  the 
widow  was  entitled  to  the  whole  of  the  dividends  when  received 
upon  the  purchased  stock. 

Where  a  testator  had  bequeathed  some  railway  shares,  "and  all  his 
right,  title,  and  interest  therein,"  it  was  held  by  Lord  Lancjdale, 
M.  R.,  that  moneys  which  he  had  paid  in  advance  beyond  the  calls 
passed  to  the  legatee:   Tmmer  v.  Tanner,  11  Beav.  69. 

*How  far  parol  evidence  admissible  to  determine  whether  [  *  298  ] 
legacies  are  specific  or  not.~\ — Parol  evidence  of  the  state 
and  value  of  a  testator's  funded  property  is  admissible,  in  order  to 
determine  whether  a  legacy  is  specific  or  general.  See  Attorney - 
General  v.  Grote,  2  Russ.  &  Mv.  690,  where  Lord  Eldon  overruled 
the  decision  of  Sir  W.  Grant,  M.  R.,  reported  3  Mer.  316;  Boys  v. 
Williams,  2  Russ.  &  My.  689;  Fonnereau  v.  Poyntz,  1  Bro.  C.  C. 
471;  Warren  v.  Postlethivaite,  2  Coll.  116,  121;  ColUson  v.  Curling, 
9  C.  &  F.  88;  Innes  v.  Saijer,  3  Mac.  &  G.  606:  Horivoodw.  Griffith, 
4  De  G.  Mac.  &  G.  700.     But  see  Millard  v.  Bailey,  1  L.  R.  Eq.  378. 

Where  there  is  a  specific  bequest  parol  evidence  is  admissible  to 
show  what  property  there  is  answering  to  the  description  of  it;  but 
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if,  on  that  evidence,  it  appears  that  there  is  property  correctly 
answering  the  description,  no  evidence  can  be  adduced  to  show  that 
it  was  intended  to  apply  to  other  property:  Honcood  v.  Griffith, 
4  De  G.  Mac.  &  G.  700. 

If  a  testator  makes  a  specific  bequest  of  a  thing  which  he  once 
had,  but   which  he  had  not   at  the  date  of  the  will,  evidence   is 
admissible  to  show  how  the  mistake   arose,  and  the   fact  that    the 
subject-matter  of  the  bequest  had  been  exchanged  for  something 
else  before  the  date  of   the  will,  and  in  such  case  the  legatee   will 
be  entitled  to  a  sum  of  money  equal  in  value  to  the  specific  legacy 
at  the  death  of    the  testator,   although   if    he  had  made  the  ex- 
change after  the  date  of    the  will   the    legacy  would  have    been 
clearly    adeemed.     See    Selwood    v.    Mildmaij,  3  Ves.    306;  there 
the  testator  gave  1,250/.,  part  of   his  Four  per  Cent.    Bank  an- 
nuities to  his  wife    for   life,  and   after  her  decease  to  several  re- 
lations.    The  testator  had  no  such  stock  at  the  date  of   his  will, 
having  previously  sold  it  all,  and  invested  the  produce  in  Long 
annuities.     Evidence  to  prove  these  facts  having  been  admitted,  it 
was  held  by  Alvanley,  M.  K.  that  the  legatees  of  the   1,256?.   stock 
were  entitled  to  their  legacies  out  of  the  testator's  personal  estate. 
"It  is  clear,"  said  his  Lordship,  "that  the  testator  meant  to  give  a 
legacy,  but  he  mistook  the  fund.     He  acted  upon  the  idea  that  he 
had  such  stock.     The  distinction  is  this:  if  he  had  had  the  stock  at 
the  time  it  would  have  been  considered  specific,  and  that  he  meant 
that  identical  stock;  and  any  act  of  his  destroying  that  subject  would 
be  proof  of  animus  revocandi,  but  if  it  is  a  denomination,  not  the 
identical  corjms,  in   that  case  if  the  thing  itself  cannot  be  found, 
and  there  is  a  mistake  as  to  the  fund  out  of  which   it  is  to  arise, 
that  will  be  rectified.     See  also  Lindgrenw  Lindgren,  9  Beav.  358; 
Goodlad  v.  Burnett,  1  K.  &  J.  341. 

But  if  the  subject-matter  of  such  a  bequest  had  been  a 
r  *299  ]  ring  or  *a  picture  and  it  could  not  be  found,  "the  Court 
could  not  rectify  that:"  Sehcood  v.  Mildmay,  3  Ves.  310. 
Where  however  a  testator  makes  a  specific  bequest,  as  for  instance 
of  a  sum  of  stock  "standing  in  his  name,"  and  has  not  the  stock 
described,  nor  any  other  stock,  the  legacy  altogether  fails,  even  al- 
though the  testator  may  have  intended  to  buy  such  stock  but  never 
did:  Evans  v.  Tripp,  6  Madd.  91.  And  see  ' Waters  v.  Wood,  5  De 
G.  &  S.  717;  Millar  v.  Woodside,  6  I.  E.  Eq.  546. 

Abatement  of  legacies.'] — In  the  administration  of  assets,  general 
legacies  are  not  applicable  in  payment  of  debts,  until  after  the 
general  residuary  personal  estate,  real  estates  devised  for  payment 
of  debts,  real  estates  descended,  and  real  estates  charged  with  pay- 
ment of  debts,  have  been  exhausted;  after  which  general  legacies, 
in  priority  of  specific  legacies,  are  applicable;  or,  if  the  whole 
amount  of  them  is  not  wanted  for  that  purpose,  they  must  abate 
among  themselves  pro  rata. 
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But  a  testater  may  show  his  intention  that  a  general  pecuniary- 
legacy  is  to  be  paid  out  of  his  specific  legacies,  and  in  that  case  the 
specific  legatees  could  not  call  on  the  pecuniary  legatee  to  abate. 
Suppose  for  instance  the  testator  left  all  his  personal  estate,  at  X. 
to  A.  and  all  his  personal  estate  at  Y.  to  B.,  and  afterwards  gave 
300Z.  out  of  his  personal  estate  to  C,  if  the  testator  had  no  personal 
estate  except  at  X.  and  Y.,  the  300Z.  would  bo  payable  out  of  the 
specific  bequests  of  the  personal  property  at  those  places.  See 
Sayer  v.  Sayer,  Prec.  Ch.  392,  393. 

A  legacy  at  first  sight  appearing  to  be  residuary,  may  be  shown 
by  the  testator's  intention  to  be  specific,  in  which  case  it  will  only 
abate  with  other  specific  legacies. 

As  for  instance  where  a  testator  estimates  a  specific  sum  in  money 
and  gives  definite  portions  of  it,  a  gift  of  the  rest  will  be  as  specific 
as  if  he  had  stated  the  actual  amount.  See  Page  v.  Leapingwell, 
18  Ves.  463;  there  a  testator  devised  land  upon  trust  to  sell,  but 
not  for  less  than  10,000Z.,  and  gave  legacies  thereout  amounting  to 
7800Z.,  and  "the  overplus  monies,"  to  A.  &  B.  The  estate  sold  for 
less  than  7000Z. ;  Sir  W.  Grant,  M.  R.,  held  that  the  other  legatees 
ought  to  abate  equally  with  A.  &  B.,  his  Honour  being  of  opinion 
that  the  inference  to  be  drawn  from  the  expressions  in  the  will  was, 
that  the  testator  did  not  mean  by  the  word  "overplus"  what  it  usu- 
ally imports,  viz.,  whatever  shall  turn  out  to  be  the  overplus:  but 
that  he  was  contemplating  a  certain  overplus,  and  was  making  his 
disposition  accordingly.  "I  conceive,"  he  added,  "the  true  inten- 
tion to  have  been  that  these  persons  should  take  as  specific 
legatees;  and  therefore  they  must  abate  among  them- 
selves." See  *  also  Hewitt  v.  George,  18  Beav.  522;  Hunt  [  *  300  ] 
V.  Berkeley,  Moso.  47;  Laurie  v.  Glutton,  15  Beav.  65; 
Wright  Y.  Weston,  26  Beav.  429;  Duncan  v.  Dmican,  27  Beav.  386; 
Haslexvood  v.  Green,  28  Beav.  1;  Ehves  v.  Causton,  30  Beav.  554; 
In  re  Jeffery^s  Trust,  2  L.  R.  Eq.  68;  Walpole  v.  Apthorp,  4  L.  R. 
Eq.  37;  Miller  v.  Huddlestone,  6  L.  R.  Eq.  Q)Q;Inre  Young,  Tyre  v. 
Sullivan,  W.  N.  February  21st,  1885,  p.  36.  And  upon  the  same 
principle,  where  a  testator,  giving  the  residue  of  a  specific  fund, 
estimates  that  residue  in  money  the  gift  of  the  residue  will  be  spe- 
cific, although  the  testator  sweeps  into  that  residue  any  future  ad- 
ditions to  the  fund:  Haslexvood  v.  Green,  28  Beav.  1;  Walpole  v. 
Apthorp,  4  L.  R.  Eq.  37,  sed  vide  De  Lisle  v.  Hodges,  17  L.  R.  Eq. 
440. 

Where,  however,  a  testator  neither  knows,  nor  assumes  to  know, 
the  amount  of  a  fund,  and  after  bequeathing  certain  portions  thereof, 
he  makes  a  bequest  of  the  residue,  the  latter  is  not  specific,  and 
must  be  applied  first  in  payment  of  debts.  See  Read  v.  Strange- 
ivays,  14  Beav.  139;  Williams  v.  Armstrong,  12  Ir.  Eq.  Rep.  356; 
Vivian  v.  Mortlock,  21  Beav.  252.  And  see  Carter  v.  Taggart,  16 
Sim.  423;  Loscombe  v.  Wintrinqhani,  12  Beav.  46;  Booth  v.  Aling- 
ton,  6  De  G.  Mac.  &  G.  613;  Greenivood  v.  Jemmett,  26  Beav.  479; 
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Baker  v.  Farmer,  3  L.  R.  Ch.  App.  537,  reversing  S.  C.  4  L.  E,.  Eq. 
382;  De  Lisle  v.  Hodges,  17  L.  K.  Eq.  440;  Petre  v.  Petre,  14  Beav. 
197;  Lie  Lisle  v.  Hodges,  17  L.  R.  Eq.  440,  449,  sed  vide  In  re 
Jefferi/s  Trust,  2  L.  R.  Eq.  68. 

So  if  a  fund  is  given,  subject  to  debts,  the  gift  of  the  residue 
will  not  be  specific:  Harley  v.  Moon,  1  Dr.  &  Sm.  623;  Baker  v. 
Farmer,  3  L.  R.  Ch.  App.  537. 

A  question  sometimes  arises  between  pecuniary  and  residuary 
legatees,  where  there  has  been  a  devastavitby  the  executor,  whether 
the  pecuniary  legatees  ought  not  to  share  the  loss  proportionably 
with  the  residuary  legatees.  The  better  opinion  (in  opposition  to 
that  of  Lord  Coicjjer,  in  Dyose  v.  Dyose,  1  P.  Wms.  305)  is,  that 
they  ought  not.  See  Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  478;  Hum- 
phreys v.  Humphreys,  2  Cox,  184;  Page  v.  Leapingwell,  18  Yes.  466; 
and  Wilmott  v.  Jenkins,  1  Beav.  501;,J?i  reLyne's  Estate,  8  L.  R. 
Eq.  482. 

But  the  case  may  be  varied  by  the  dealings  of  the  pecuniary 
legatees  with  the  executor,  as  by  sufPering  their  legacies  to  remain 
in  his  hands,  and  receiving  interest  thereon,  thus  making  him  their 
debtor;  for  then  they  may  be  considered  to  have  waived  their  pri- 
ority under  the  will,  and  will  only  be  entitled  to  have  what  is  left 
divided  between  them  and  the  residuary  legatees,  in  the 
[  *  301  ]  proportion  *  of  the  amount  of  their  legacies,  and  of  the 
residue,  as  it  was  computed  at  the  death  of  the  testator, 
with  interest  on  each :  Ex  2')arte  Chadwin,  3  Swanst.  380.  See  and 
consider  Mallory  v.  French,  11  Ir.  Eq.  Rep.  376.  In  other  words, 
"If  all  the  legatees  have  consented  that  they  will  have  the  fund 
out  of  which  their  legacies  are  payable  appropriated  as  a  specific 
sum,  it  is  the  same  as  if  the  testator  had  appropriated  it;  and  if  any 
part  of  the  fund  is  lost  they  must  all  suffer  rateably.  But  unless 
there  is  this  common  consent,  we  must  look  to  the  intention  of  the 
testator  and  to  nothing  afterwards."  Per  Lord  Justice  Wood,  in 
Baker  v.  Farmer,  3  L.  R.  Ch.  App.  541. 

Where,  moreovei',  one  of  several  residuary  legatees,  or  next  of 
kin,  has  received  his  share  of  the  estate  of  a  testator  or  an  intestate, 
the  others  cannot  call  upon  him  to  refund  if  the  estate  is  subse 
quently  wasted  (Petersonw.  Peterson,  3  L.  R.  Eq.  Ill,  114;  Morris 
V.  Livie,  1  Y.  &  C.  C.  C.  380);  but  if  part  bf  the  estate  had  been 
previously  wasted,  the  person  so  paid  can  be  called  upon  to  refund, 
the  rule  being  that  what  is  available  when  one  is  paid,  should  be 
equally  divisible  among  all.  Peterson  v.  Peterson,  3  L.  R.  Eq.  110, 
114. 

But  where  one  residuary  legatee  calls  upon  another  to  refund, 
upon  the  ground  of  being  overpaid,  the  burden  of  proof  lies  upon 
the  person  requiring  the  money  to  be  refunded,  to  yhow  that  the 
payment  was  made  in  excess.     Ih. 

Where  some  of  the  legatees  have  been  paid,  and  the  assets  which 
were  sufficient  for  the  payment  of  the  other  legatees,  have  neither 
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been  applied  or  appropriated  in  a  manner  equivalent  to  payment 
of  the  legatees,  but  have  been  wasted  by  the  trustees,  if  other  as- 
sets should  unexpectedly  fall  in,  they  ought  to  be  first  applied  in 
payment  of  the  last-mentioned  legatees:  Wilmott  v.  Jenkins,  1 
Beav.  401. 

Where  a  legacy  is  charged  on  real  estate  should  the  personal  es- 
tate be  insulficieut  to  pay  it,  if  the  personal  estate  was  sufficient  for 
that  purpose  at  the  time  of  the  testator's  death,  and  became  inade- 
quate in  consequence  of  a  devastavit,  the  legacy  will  not  be  a  charge 
on  the  real  estate:  Richardson  v.  Morton,  18  L.  R.  Eq.  123.  Secus, 
if  the  devisees  of  the  real  estate  were  the  same  persons  as  those  who 
wasted  the  personal  estate:  Howard  v.  Chaffers,  2  Dr.  &Sm.  236; 
Humble  v.  Humble,  2  Jur.  696. 

As  a  rule,  general  legacies  and  annuities  stand  upon  an  equal 
footing,  all  taking  precedence  of  a  residuary  gift  (3  De  G.  Mac.  & 
G.  995),  and  upon  a  deficiency  of  asspts,  general  legacies  and  an- 
nuities must  abate  rateably,  and  the  onus  lies  on  any  legatee  or 
annuitant  seeking  priority  to  make  out  clearly  and 
*  conclusively  that  such  priority  was  intended:  Miller  v.  [  ■■'•'302  ] 
Huddlesione,  3  Mac.  &  G.  513;  Thivaites  v.  Forman,  1 
Coll.  409;  Brovon  v.  Broivn,  1  Keen,  275;  and  see  Coore  v.  Todd,  7 
De  G.  Mac.  &  G.  520. 

And  where  a  testator  bequeaths  legacies  to  creditors,  Avhen  debts 
have  been  already  satisfied  by  compositions  for  less  than  what  was 
really  owing  {Coppin  v.  Copinn,  2  P.  Wms.  296)  or  bequeaths 
money  to  pay  the  debts  of  others  (Shirt  v.  Westby,  16  Ves.  396) 
such  legacies,  being  purely  voluntary,  must  abate  with  other  lega- 
cies. See  also  Turner  v.  Martin,  7  De  G.  Mac.  &  G.  429. 
,  It  may  be  here  mentioned  that  a  legacy  is  not  entitled  to  priority 
over  others  because  it  is  given  to  a  wife  or  child  of  the  testator 
(Bloiver  v.  Morret,  2  Ves.  420;  Miller  v.  Huddlestone,  3  Mac.  &  G. 
526-529 — but  see  In  re  Hardy,  Wells  v.  Barivick,  50  L.  J.  Ch.  241) 
to  servants  [Attorney -General  v.  Robins,  2  P.  Wms.  25),  charities 
[lb.)  executors  for  their  care  and  trouble  (76.  and  see  Fretwell  v. 
Stacy,  2  Vern.  434;  Heron  v.  Heron,  2  Atk.  171;  Duncan  \.  Watts, 
16  Beav.  204);  or  for  a  mourning  ring  (Apreece  v.  ^preece,  1  Yes. 
&  B.  364);  and  it  must  abate  with  other  general  legacies. 

Priority  will  be  given  to  legatees  for  life,  when  it  is  directed 
that  the  legacies  on  their  deaths  are  to  go  in  payment  of  other 
legacies:  Broivn  v.  Broivn,  1  Kee.  275;  Haynes  v.  Haynes,  3  Do  G. 
Mac.  &  G.  590. 

Merely  introductory  words  such  as  "in  the  first  place,"  "in  the 
next  place,"  "afterwards"  will  not  create  any  priority  between  the 
legacies  they  precede:  Thivaites  v.  Forman,  1  Coll.  409;  Beeston\. 
Booth,  4  Mad.  161;  Whitehouse  v.  Insole,  7  L.  T.  N.  S.  400,  but  see 
In  re  Hardy,  Wells  v.  Bamvick,  50"  L.  J.  (Ch.)  241. 

Where  a  general  legacy  is  given  for  any  valuable  consideration, 
as  the  relinquishment  of  dower  by  a  widow   [Burridge  v.  Bradyl, 
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1  P.  Wms.l'iG;  Bloicer  v.  Morref,  2  Yes.  420;  Davenhill  v.  Fletcher, 
Amb.  244;  Heath  v.  Dendy,  1  Russ,  543;  Norcott  v.  Gordon,  14 
Sim.  258;  Siahlschmidt  \.  Lett,  1  Sm.  &  G.  421;  Bell  v.  Bell,  6  I. 
R.  Eq.  239),  or  of  a  debt  actually  due  (Daviesv.  Bush,  1  Younge, 
341),  it  will  be  entitled  to  priority  over  all  other  merely  voluntary 
legacies.  And  this  priority  as  to  legacies  given  in  satisfaction  of 
dower  is  preserved  by  the  Dower  Act,  3  &  4  Will.  4,  c.   105,  s.  12, 

Where,  however,  the  husband  leaves  no  real  estate  at  all  (Aceyv. 
Simpson,  5  Beav.  35),  or  none  out  of  which  his  widow  is  dowable, 
as,  for  instance,  where  it  has  all  been  conveyed  by  him  to  uses  in 
bar  of  dower  {Roper  v.  Roper,  3  Ch.  D.  714),  the  widow  will  not  be 
entitled  to  priority  over  other  legatees  in  respect  of  a  legacy 
[  *  303  ]  *which  her  husband  may  have  given  to  her  in  lieu  of  dower, 
because  there  is  nothing  of  which  she  is  a  purchaser. 

Upon  the  same  principle,  in  Davies  v.  Bush,  1  Younge,  341,  where 
a  testator  had  given  a  legacy  to  a  person,  on  condition  of  his  exe- 
cuting a  general  release  of  all  claims  which  the  legatee  had  on  the 
testator,  Lord  Lyndhurst  was  of  opinion,  that  if  there  was  not  a  debt 
actually  due  to  the  legatee,  he  could  not  be  considered  as  a  pur- 
chaser of  the  legacy,  so  as  to  avoid  an  abatement  with  the  other  leg- 
atees. If  no  debt  were  due,  and  the  release  were  required  merely 
for  the  sake  of  peace,  then  unquestionably  the  legatee  could  not  be 
treated  as  a  purchaser. 

Where  annuities  are  made  payable  out  of  a  sum  to  be  set  apart . 
for  that  purpose,  and  eventually  to  sink  into  the  residue,  if  such 
sum  prove*  insufficient  for  that  purpose  on  the  death  of  one  of  the 
annuitants,  the  surviving  annuitants  will  be  entitled  to  have  the 
deficiencies  of  their  annuities  satisfied  out  of  the  released  fund  be- 
fore it  sinks  into  the  residue  (Arnold  v.  Arnold,  2  M.  &  K.  374); 
secus,  where  the  testator  directs  that  upon  a  deficiency  of  the  sum 
set  apart  to  meet  the  annuities  they  are  to  be  rateably  reduced: 
Farmer  v.  Mills,  4  Russ.  86. 

Where  legacies  and  annuities  are  charged  on  real  estate,  the  fact 
that  powers  of  distress  and  entry  are  conferred  on  the  annuitants 
will  not  give  them  priority  over  the  legatees:  Rojjerx.  Roper,  3  Ch, 
D.  714. 

An  annuity  charged  on  the  personal  estate  by  a  testator,  being  a 
general  legacy,  on  a  deficiency  of  assets,  as  before  mentioned,  abates 
proportionably  with  the  general  legacies. 

In  such  cases  a  value  is  put  upon  the  annuity,  and  then  a  pro- 
portional abatement  is  made  between  the  annuity  and  the  legacies, 
and  then  the  annuitant,  although  it  is  only  a  life  annuity,  or  his 
representative,  if  he  be  dead,  is  entitled  at  once  to  receive  a  sum 
equal  in  amount  to  the  valuations  so  abated:  Carr  v.  Ingleby,  1  De 
G.  &  Sm.  362;  Long  v.  Hughes,  lb.  364:  Wronghton  v.  Colquhoun, 
lb.  357;  and  see  "Forms  of  Decrees"  in  those  cases.  Sed  vide 
Wright  v.  Callender,  2  De  G.  M  &  G.  652 ;  Gratrix  v.  Chambers,  2 
Giff.  321. 
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But  if  annuities  are  oriven  as  gifts  of  specific  interests  in  the  real 
estate,  they  will  not  abate  with  legacies  charged  on  the  real  estate: 
Creed  v.  Creed,  11  C.  &  F.  491,  overruling  tbe  decision  of  Sugden, 
C,  in  1  Dr.  &  AVar.  416. 

As  annuities  on  a  deficiency  of  assets  abate  with  legacies,  so  they 
abate  among  themselves:  Innes  v.  Mitchell,  1  Ph.  716. 

When  the  corpus  of  an  estate  charged  with  annuities  is  insuffi- 
cient to  pay  the  arrears,  it  will  be  divided  between  the  an- 
nuitants in  *  proportion  to  the  value  of  their  respective  [  *  304  ] 
annuities:    Wroughton  v.  Colquhoun,  1  De  Gex  &  Sm.  357; 
Todd  V.  Beilby,  27  Beav.  356. 

If  all  the  annuitants  are  living  at  the  period  of  division,  the  value 
must  be  ascertained  as  at  the  death  of  the  testator:  Todd  v.  Beilby, 
27  Beav.  353;  In  re  Wilkins,  Wilkins  v.  Rotheram,  27  Ch.  D.  703. 

If  all  the  annuitants  are  dead,  the  arreais  of  their  annuities  must 
be  ascertained,  and  the  fund  divided  in  the  proportion  of  those  ar- 
rears:  Todd  V.  Beilby,  27  Beav.  353,  356. 

If  some  are  dead,  and  the  others  living,  tlje  value  as  to  the  former 
will  be  taken  at  the  amount  of  their  arrears,  and  as  to  the  latter,  at 
the  amount  of  their  arrears,  added  to  the  calculated  value  of  the 
future  payments  {Todd  v.  Beilby,  27  Beav.  353;  Heath  v.  Nugent, 
29  Beav.  226);  and  it  is  immaterial  that  an  annuity  is  reversionary, 
and  falls  into  possession  after  the  testator's  death:  Potts  v.  Smith, 
8  L.  R.  Eq.  683;  and  see  Fielding  v.  Preston,  1  De  G.  &  Jo.  438;  ■ 
and  see  Innes  v.  Mitchell,  2  Ph.  346. 

A  bequest  of  an  annuity  to  an  executor  for  his  trouble  in  the  con- 
duct and  management  of  the  testator's  affairs  will  not  be  entitled  to 
priorfty  over  other  legacies:  Duncan  v.  Watts,  16  Beav.  204. 

Where  the  testator's  intention  is  clearly  to  prefer  one  legatee  to 
another,  preference  will  of  course  be  given  (Lewin  v.  Leivin,  2  Yes. 
415;  Marsh  v.  Evans,  1  P.  Wms.  668;  Attorney -General  v.  Robins, 

2  P.  Wms.  23;  Beeston  v.  Booth,  4  Madd.  161,  170;  Stammers  v. 
Halliley,  12  Sim.  42;  Broim  v.  Broivn,  1  Kee.  275;  Weir  v.  Chom- 
ley,  1  Ir.  Ch  Rep.  295;  Spong  v.  Spong,  3  Bligh.  N.  S.  84;  Sugd. 
Prop.  422;  Dyer  v.  Bessonett,  4  Ir.  Ch.  Rep.  382;  Haynes  v.  Haynes, 

3  De  G.  Mac.  &  G.  590;  In  re  Hardy,  Wells  v.  Borwick,  17  Ch.  D. 
798);  but  not  where  it  is  at  all  dovibtful  whether  he  intended  to  give 
such  preference.  See  Blower  v.  Morret,  2  Ves.  421;  Beeston  v. 
Booth,  4  Madd.  161;  Eavestaffe  v.  Austin,  19  Beay.  591;  and  see 
Coore  V.  Todd,  23  Beav.  92;  7  De  G.  Mac.  &  G.  520;  Wright  v. 
Weston,  26  Beav.  429;  Haslewood  v.  Green,  28  Beav.  1;  Elwes  v. 
Causton,  30  Beav.  554;   Campbell  v.  M'Conaghey,  6  I.  R.  Eq.  20. 

Specific  legacies,  as  has  been  shown,  are  not  applicable  in  the  ad- 
ministration of  assets  in  payment  of  debts,  until  after  general  leg- 
acies have  been  exhausted  (ante,  p.  299),  nor  are  demonstrative  leg- 
acies, that  is  to  say,  legacies  payable  out  of  a  particular  fund 
{Roberts  v.  Pocock,  4  Ves.  150;  Lambert  v.  Lambert,  11  Ves.  607; 
Acton  V.  Acton,  1  Mer,  178) ;  except  when  they  become  general  leg- 
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acies  liy  failure  of  the  fund.  Mullins  v.  Smith,  1  Drew.  & 
[  *  305  ]  Sra.*210;  and  persons  to  whom  specific  and  demonstrative 
legacies  are  bequeathed,  can  compel  devisees  of  land  not 
charged  with  debt,  to  abate  or  contribute  with  them,  pro  rata,  to- 
wards their  payment  (see  Roberts  v.  Pocock,  4  Ves.  160;  Long  v. 
Short,  1  P.  Wms.  403;  Tombs  v.  Roch,  2  Coll.  490,  505,  506);  and 
although  a  specific  legacy  be  charged  with  debts  and  legacies,  the 
general  undisposed- of  residue  will  be  first  applicable:  Hewitt  v. 
Snare,  1  De  G.  &  S.  333;  cmte,  vol.  1,  p.  750. 

It  may  be  here  mentioned  that  it  is  a  settled  rule  that  the  plain- 
tiff in  a  legatee's  administration  action,  when  the  estate  is  insuffi- 
cient to  pay  the  legacies  in  full,  is  entitled  to  receive  his  costs  out  of 
the  fund  as  between  solicitor  and  client,  and  that  this  rule  applies  even 
where  there  is  a  contest  between  him  and  another  legatee  as  to  the 
proper  mode  of  dividing  the  fund :  In  re  Wilkins,  Wilkins  v.  Rotheram, 
27  Ch.  D.  703. 

But  if  the  i:»laintiff  under  such  circumstances  refuses  to  take  an 
order  (at  his  own  risk  ^  to  costs)  for  the  usual  administration  ac- 
counts and  inquiries,  the  action  will  be  dismissed  without  prejudice 
to  his  l^ringing  another  action.  In  re  Baa^ett,  Barrett  v.  Barrett,  W. 
N.  Dec.  6,  1884,  p.  224 

As  to  the  lapse  of  legacies,  see  Elliot  v.  Davenport,  Lead.  Cas.  Real 
Prop.  902,  3rd  ed.,  and  note. 

To  ichom  legacies  arc  to  be  x^aid.'] — Where  legatees  are  sui  juris, 
legacies  will  be  payable  to  them,  care  being  taken  that  they  answer 
the  description  given  to  them  in  the  will. 

As  to  the  description  of  legatees,  see  Roper  on  Legacies,  vol.  1,  p. 
28,  30,  4th  ed.;  Williams  on  Executors,  vol.  2,  p.  1051,  1052,  7th  ed. 

An  executor,  however,  is  not  justified  in  paying  a  legacy  left  to  an 
infant  until  he  comes  of  age  (Phihps  v.  Paget,  2  Atk.  80,  81);  nor 
will  a  payment  thereof  to  a  parent  or  relation  in  his  behalf  be  good 
without  the  authority  of  the  Court  of  Chancery  {Dagleyx.  Tolferry, 
1  P.  AVms.  285;  S.  C,  nom.  Doyley  v.  Tollferry,  I  Eq.  Ca.  Ab.  300; 
/S.  C,  nom.  Daicley  v.  Ballfrey,  Gilb.  Eq.  Rep.  103)  ;  which  has  under 
special  circumstances  ordered  a  small  legacy  belonging  to  an  infant 
to  be  paid  to  the  father  {Walsh  v.  Walsh,  1  Drew.  64);  and  even  in 
the  case  of  an  adult  child  payment  to  the  father  is  not  good,  unless 
it  were  made  by  his  consent,  or  were  validated  by  a  subsequent  rati- 
fication:  Cooper  V.  Thornton,  3  Bro.  C.  C.  96. 

But  where  the  direction  is  to  pay  the  legacy  to  a  trustee  for  a  child, 
or  even  to  his  father  (who  would,  thereupon,  become  a  trustee),  such 
payment  may  be  made  by  the  executor:   Cooper  v.  Thornton,  3  Bro. 

C.  C.  96;  Robinson  v.  Tickell,  8  Ves.  142. 
[  '-^  306  ]        *An  executor  may  free  himself  from  all  liability  by  pay- 
ing the  legacy  of  an  infant  into  Court  under  36  Geo.  3,  c. 
52,  s.  32,  under  which  Act  the  infant  when  of  age  may  petition  for 
it.     But  the  executor  is  not  bound  to  do  so  until  a  year  has  elapsed 
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from  the  testator's  death:   Whophamv.  Wing  field,  AY  oa.  Q>^0;   Wells 
V.  Malhoyi,  31  Beav,  48. 

Although  aa  executor  may  not  without  the  sanction  of  the  Court 
apply  any  part  of  the  capital  of  an  infant's  legacy  for  his  benefit 
(Davies  v.  Austen,  3  Bro.  C.  C.  176;  S.  C,  1  Ves.  Juu.  247) ;  he  may 
apply  the  income  of  the  legacy  for  his  support,  maintenance  or  edu- 
cation: Lee  V.  Broivn,  4  Ves.  3(39;  In  re  Cotton,  1  Ch.  D.  232;  In  re 
Breeds  Will,  1  Ch.  D.  220;  and  see  Eyre  v.  Shaftesbury,  post. 

If  a  legacy  be  given  to  an  infant,  payable  when  twenty-one,  with- 
out intermediate  interest,  upon  the  death  of  the  legatee  before  attain- 
ino-  twenty-one,  his  administrators  will  be  entitled  to  the  legacy,  but 
they  must  wait  until  such  time  of  the  legatee  would,  if  he  had  lived 
have  been  twenty-one  {Anon.,  2  Vern.  199;  Chester  v.  Painter,  2  P. 
Wms.  336;  Roden  v.  Smith,  Amb.  588;  Crickett  v.  Dolby,  3  Ves.  13); 
but  if  intermediate  interest  be  given,  and  the  legatee  die  before 
twenty-one,  they  will  be  entitled  to  immediate  payment  of  the  legacy: 
Anon.,  2  Vern.  199;  Cloberry  v.  Lampen,  Freem.  25  Hov.  ed. ;  Crickett 
v.  Dolby,  3  Ves.  13. 

If,  however,  under  similar  circumstances,  a  legacy  were  payable  at 
a  future  day  out  of  land,  with  interest  in  the  meantime  upon  the 
death  of  the  legatee  before  the  day  of  payment,  the  Court  would  not 
direct  the  legacy  to  be  raised:  Gaivler  v.  Standerwick,  2  Cox.  15. 

If  a  legacy  be  left  to  A.  to  be  paid  at  twenty  three  years  of  age,  if 
he  die  before,  to  go  over  to  B.,  upon  the  death  of  A.  during  minority 
the  legacy  will  be  presently  payable  to  B.,  who  will  not  be  obliged 
to  wait  until  such  time  as  A.  would,  if  he  had  lived,  have  been  twenty- 
three:  Papivorth  v.  Moore,  2  Vern.  283;  and  see  Laundy  v.  Williams, 
2  P.  Wms.  478. 

Formerly  a  legacy  left  to  a  married  woman,  was  payable  to  her 
husband,  even  though  he  was  living  apait  from  her  (Palmer  v.  Trevor, 
1  Vern.  261 ) ;  or  they  had  been  divorced  a  mensd  et  thoro  {Chamber- 
lains. Hewson,  1  Salk.  115;  Stephens  v.  Tottij,  Cro.  Eliz.  908;  Green 
V.  Otte,  1  S.  &  S.  250);  but  she  was  entitled  to  the  payment  thereof 
if  she  had  obtained  an  order  of  protection  under  20  &  21  Vict.  c.  85, 
s.  21.  See  In  re  Kingsleifs  Trusts,  26  Beav.  84;  Cooke  v.  Fuller,  ib. 
99. 

The  wife,  however,  before  the  legacy  had  been  reduced  into  pos- 
session of  the  husband,  might  have  claimed  her  equity  to  a 
settlement  *  thereout.     See  note  to  Elibank  v.  Montolieu,   [  *  307  ] 
vol.  1,  p.  510. 

Now,  under  the  Married  Women's  Property  Act,  1882,  (45  &  46 
Vict,  c  75)  a  married  women  will  take  a  legacy  left  to  her  as  her 
separate  property,  and  she  can  give  a  receipt  for  it. 

When  a  legatee  has  been  abroad  for  many  years  without  having 
been  heard  of,  the  presumption  may  be  raised  by  the  Court  that  he 
is  dead  {Mainxoaring  v.  Baxter,  5  Ves.  458;  Dixon  v.  Dixon,  3  Bro. 
C.  C.  510;  In  re  Lewes'  Trust,  11  L.  R.  Eq.  236,  affirmed  in  6  L. 
B.  Ch.  App.  356);  but  in  some  cases  upon  payment  of  such  legacv 
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to  the  person  entitled  thereto  in  the  event  of  the  death  of  the  le- 
gatee, security  to  refund,  in  case  the  legatee  should  return  home, 
has  been  required:  Bailey  v.  Hammond^  7  Ves.  590;  Cuthbert  v. 
Furrier,  2  Ph.  C.  C.  199;  Dowley  v.  Winfield,  14  Sim.  277;  and  see 
Norris  v.  Norris,  Kep.  t.  Finch.  419. 

The  executor  may,  however,  under  such  circumstances  pay  the 
legacy  into  the  bank  with  the  privity  of  the  Paymaster-General 
under  the  provisions  of  36  Geo.  3,  c.  52,  s.  32. 

Appropriation  of  legacies  payable  in  futuro.'] — Where  a  legacy  is* 
given  payable  in  futuro,  as  upon  the  legatee  attaining  a  certain 
age,  or  so  many  years  after  the  death  of  the  testator,  the  legatee 
may  come  into  Court,  and,  without  any  suggestion  of  insolvency  or 
wasting  of  assets  on  the  part  of  the  executor,  pray  that  a  sufficient 
sum  be  appropriated  or  set  apart  to  answer  the  legacy  when  it  be- 
comes due  (Ferrand  v.  Prentice,  Amb.  273;  S.C,  2  Dick.  568; 
Walker  v.  Cooke,  1  Bro.  C.  C.  105,  cited;  Johnson  v.  Mills,  1  Ves. 
'282;  S.C,  nom.  Johnson  v.  De  la  Creuze,  1  Bro.  C.  C.  105,  cited); 
and  it  is  immaterial  that  the  legacy  is  given  on  a  contingency,  upon 
the  failure  of  the  happening  of  which  it  is  to  sink  into  the  residue: 
Green  v.  Pigot,  1  Bro.  C.  C.  103;  Caray  v.  Aske^v,  2  Bro.  C.  C.  58; 
Pullen  V.  Smith,  5  Ves.  21;  Hutcheson  v.  Hammond,  3  Bro.  C.  C. 
144,  145;  The  Governesses''  Benevolent  Institution  v.  Rusbridger,  18 
Beav.  467. 

In  a  more  recent  case,  however,  the  whole  residue  was  paid  to 
the  residuary  legatee  upon  his  giving  satisfactory  security  for  the 
payment  of  the  legacy  (a  sum  of  money)  upon  the  happening  of  the 
contingency,  the  ground  being  that  its  exact  payment  could  not  be 
secured  by  an  appropriation  of  stock:  Webber  v.  Webber,  1  S.  & 
S.  311. 

It  seems,  however,  as  the  result  of  th.e  authorities,  when  an  ap- 
propriation has  been  made  with  the  sanction  of  the  Court,  that  the 
legatee  must  bear  the  losses  and  enjoy  the  profits,  arising  from  any 
fluctuation  in  the  price  of  stock:  Green  v.  Pigot,  1  Bro.  C. 
[  *308]  C.  105,  106;  Burgess  v.  Robinson,  *3  Mer.  9,  10;  Rockv. 
Hardman,  4  Madd.  254;  Kimberley  v.  Tew,  4  Dr.  &  W. 
139,  149:  sed  vide  Sitivell  v.  Bernard,  6  Ves.  543. 

An  appropriation  may  also  be  directed  to  secure  an  annuity 
charged  by  a  testator  on  his  residue  (Slanning  v.  Style,  3  P.  Wms. 
336);  but  it  seems  that  where  the  annuity  is  a  charge  upon  the 
whole  of  the  personal  estate  the  executor  cannot  by  appropriation 
prevent  the  legatee  from  claiming  the  whole  of  the  annuity:  May 
•V.Bennett,  1  Russ.  370;  Gordon  \.  Bourlen,  6  Madd.  342;  Daviesy. 
Wattier,  1  S.  &  St.  463;  Boyd  v.  Bucle,  10  Sim.  595. 

The  result,  however,  may  be  different  where  the  appropriation  of 

stock  is   made  by  the   executor  with   the  direction  of  the  testator 

[Kendall  v.  Russell,  3  Sim.  424;  Bague  v.  Dumergue,  10  Hare,  462; 

Baker  v.  Baker,  6  Ho.  Lo.  Ca.  616,  628;  Hickman  \.  Upsall,  2  Giff. 
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124);  and  it  seems  that  if  the  annuitant  assented  to  the  appropria- 
tion (which,  however,  must  be  clearly  established),  it  would  be  at 
his  own  risk  {Arundell  v.  Arundell,  1  My.  &  K.  316);  even  in  the 
case  of  a  wife:  Stent  v.  Robinson,  12  Ves.  461;  In  re  Whittaker, 
Wkittaker  v.  Whittaker,  21  Ch.  D.  662,  overruling  the  dictum  of 
Lord  Alvanley  in  Crickett  v.  Dolby,  3  Ves.  10,  36. 

Time  of  payment  of  legacies  and  interest.^ — As  a  general  rule  in- 
terest is  payable  on  legacies  from  the  time  when  they  became  actu- 
ally due. 

Assuming  that  an  executor  has  paid  debts  and  given  his  assent 
expressed  or  implied  to  a  legacy,  the  question  then  arises,  at  what 
time  it  becomes  payable,  and  interest  thereon  begins  to  run. 

With  regard  to  sjyecific  legacies,  they  are  considered  as  severed 
from  the  bulk  of  the  testator's  property  by  the  operation  of  the  will, 
from  the  death  of  the  testator,  and  are  specifically  appropriated, 
with  their  increase  and  emolument,  for  the  benefit  of  the  legatee 
from  that  period;  so  that  interest  is  computed  on  them  from  the 
death  of  the  testator;  and  it  is  immaterial  whetQer  the  enjoyment 
of  the  principal  is  postponed  by  the  testator  or  not:  2  Rop.  Leg. 
1250,  4th  ed.  Thus,  where  there  is  a  specific  legacy  of  stock,  the 
legatee  will  be  entitled  to  the  dividends  from  the  death  of  the  tes- 
tator (Barrington  v.  Tristram,  6  Ves.  345;  see  also  Clive  v.  Clive, 
Kay,  600);  although  it  may  have  been  directed  "  to  be  paid  within 
twelve  calendar  months"  after  the  testator's  decease:  Bristoiv  \. 
Bristoiv,  5  Beav.  289. 

If  the  thing  specifically  bequeathed  were  reversionary,  the  lega- 
tee would  only  be  entitled  to  it  upon  the  reversion  falling  into  pos- 
session. 

A  demonstrative  legacy  is  payable  one  year  after  the  testator's 
death,  and  carries  interest  from  that  time,  and  not  from 
the  *  testator's  death  Mullins  v.  Smith,  1  Drew.  &  Sm.  210;   [  *"  309  ] 
Sleech  v.  Thorington,  2  Ves.  560,  563. 

A  demonstrative  legacy,  where  the  property  out  of  which  it  is 
payable  is  reversionary,  is  only  payable  where  the  reversion  falls  in: 
Earle  v.  Bellingham,  24  Beav.  448. 

With  regard  to  general  legacies  ichere  the  testator  has  fixed  no  time 
for  their  payment,  as  we  have  before  seen,  they  will  not  be  payable 
until  a  year  after  his  decease  {Wood  v.  Penoyi^e,  13  Ves.  333,  334); 
they  will,  therefore,  as  a  general  rule,  carry  interest  only  from  that 
time,  even  although  there  be  a  direction  in  the  will  to  pay  the  leg- 
acy as  soon  as  possible  (W^ebsterv.  Hale,SYes.  410;  Bensonv.  Maude, 
6  Madd.  15);  but  it  will  be  due  then  even  though  the  payment  of 
the  legacy  be  impracticable  ( Wood  v.  Penoyre,  13  Ves.  333,  334; 
Gibson  v.  Bott,  7  Ves.  96);  and  whether  the  assets  are  productive  or 
not  (Pearson  v.  Pearson,  1  S.  &  L.  10).  So  where  there  is  a  gen- 
eral legacy  of  long  annuities,  the  legatee  will  not  be  entitled  to  tha 
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dividends  accruing  before  the  expiration  of  a  year  from  the  testa- 
tor's decease:  Collyer  v.  Ashhuryier,  2  De.  G.  &  Sm.  404. 

As,  however,  the  rule  for  the  payment  of  legacies  a  year  after  the 
testator's  death  was  made  for  the  convenience  of  executors,  if  they 
find  the  state  of  the  testator's  assets  justifies  such  a  course  they 
may,  if  they  think  tit,  pay  the  legacies  at  an  earlier  period:  Pearson 
V.  Pearson,!  S.  &  L.  12;  Angerstein  v.  Martin,  1  T.  &  R.  241; 
Gartshore  v.  Chalie,  10  Ves.  13. 

And  a  person  who  some  years  after  the  testator's 'death  becomes 
by  substitution  entitled  to  a  legacy,  may  call  for  immediate  pay- 
ment as  the  year  runs  from  the  testator's  death:  Laundij  v.  Wil- 
liams, 2  P.  Wms.  478. 

In  an  administration  suit  the  Court  ordinarily  pays  the  particular 
legacies  when  a  clear  fund  is  ascertained,  together  with  interest  if 
due  at  4  per  cent,  up  to  that  time  ( Thomas  v.  Montgomery,  1  Russ, 
&  My.  729) ;  but  sometimes  the  Court,  if  it  can  be  done  with  safety 
to  creditors,  will,  by  anticipation,  direct  proportional  payments  to 
be  made  to  pecuniary  legatees  (  Thomas  v.  Montgomery,  1  Russ.  & 
My.  729);  and  a  jointure  and  annuities  have  been  directed  to  be 
paid  out  of  the  income  of  the  estate  before  decree,  though  payment 
of  pecuniary  legatees  was  refused:  Dighy  v.  Boycatt,  4  Hare,  444. 

By  the  Rules  of  the  Supreme  Court,  1883,  by  Order  LV.,  r.  64, 
it  is  provided  that  where  a  judgment  or  order  is  made  directing  an 
account  cvf  legacies,  interest  shall  be  computed  on  such  legacies  after 
the  rate  of  4  per  cent,  per  annum  from  the  end  of  one  year 
[  *  310  ]  after  the  testator's  death,  *  unless  otherwise  ordered,  or 
unless  any  other  time  of  payment  or  rate  of  interest  is  di- 
rected by  the  will,  and  in  that  case  according  to  the  will. 

Where  an  immediate  legacy  is  given,  subject  to  be  divested  on  a 
future  contingency,  the  legatee  can  call  for  payment  of  the  legacy 
a  year  after  the  "^testator's  death  without  giving  security.  See 
Fatvkes  v.  Gray,  18  Ves.  131;  there  a  legacy  was  given  to  A.,  upon 
condition  that  if  he  suceeded  to  an  estate  on  the  death  of  B.  with- 
out heirs  of  his  body  the  legacy  was  to  be  void,  payment  was  de- 
creed in  the  life  of  A.  without  giving  security.  See  also  Griffiths  v. 
Smith,  1  Ves.  Jun.  97. 

Where,  however,  a  legacy  was  given  to  a  father,  on  condition 
that  he  did  not  interfere  with  the  education  of  his  daughter,  on  a 
bill  by  the  father  for  his  legacy,  the  Court  required  from  him  se- 
curity to  that  effect  to  be  approved  by  the  Master,  and  directed  the 
cost  of  the  proceedings  to  be  paid  out  of  the  legacy:  Colston  y. 
Morris,  6  Madd.  89;  in  which  case,  however  the  previous  authorities 
were  not  cited. 

Where  a  legatee  assigns  a  legacy,  and  the  executors  have  notice 
thereof,  they  cannot  safely  pay  the  legacy  or  any  part  of  it  to  him 
till  every  charge  thereon  has  been  satisfied  {Stephens  v.  Venables, 
30  Beav.  625);  and  if  the  legatee  becomes  bankrupt  it  is  payable  to 
bis  trustees  in  the  bankruptcy:  Ex  parte  Ansell,  19  Ves.  208. 
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As  an  exception  from  the  general  rule  where  the  testator  himself 
fixes  the  time  from  which  interest  is  to  run — as,  for  instance,  from 
the  time  of  his  death — his  wishes  must  be  adhered  to:  In  re  Tink- 
ler's Estate,  20  L.  R.  Eq.  456;  Lord  Londesborough  v.  Sornerville, 
19  Beav.  295. 

Again,  a  case  will  be  taken  out  of  the  general  rule,  where  a  clear 
intention  is  shown  that  legacies  are  not  to  be  paid  until  some  time 
after  the  expiration  of  one  year  from  the  testator's  decease,  as  the 
interest  will  only  run  from  the  time  fixed  for  payment  of  the  legacy. 
See  Lord  v.  Lord,  2  L.  R.  Ch.  App.  782.  There  a  testatrix,  having 
a  general  power  of  appointment  over  property  which  uas  the  subject 
of  pending  litigation,  appointed  it  by  will  to  J.  Lord  upon  trust, 
"  so  soon  as  proceedings  in  law  and  equity  should  be  terminated, 
and  the  same  should  come  into  his  possession,"  to  pay  certain  leg- 
acies, and  as  to  the  residue  upon  other  trusts.  It  was  held  by  the 
Lord  Justices,  affirming  the  decision  of  Lord  Romilly,  M.  R.,  that 
the  trust  to  pay  the  legacies  did  not  arise,  and,  consequently,  that 
the  legacies  did  not  carry  interest,  until  the  litigation  ended,  and 
the  property  came  into  the  hands  of  J.  Lord,  which  was  not  until 
more  than  eighteen  years  after  the  death  of  the  testatrix. 

*A  mere  reference  by  the  testator  to  the  time  when  [*311] 
his  personal  estate  shall  be  received,  will  not  be  a  suffi- 
ciently clear  indication  of  his  intention,  that  the  legacy  is  not  to 
be  paid  at,  and,  consequently,  that  the  interest  is  not  to  run  from, 
such  time.  See  Wood  v.  Penoyer,  13  Ves.  334;  there  the  testator 
gave  a  legacy  of  900Z.,  to  be  paid  out  of  money  due  on  an  Irish 
mortgage,  "when  the  same  shall  be  recovered."  Sir  W.  Grant,  M. 
R.,  held  that,  the  words  "when  recovered"  did  not  suspend  or  post- 
pone the  right  to  interest. 

Although  the  testator  directs  legacies  to  be  invested  for  legatees 
at  a  period  beyond  the  expiration  of  one  year  from  his  own  death, 
nevertheless,  if  the  direction  for  investment  is  for  the  convenience 
of  the  estate,  interest  will  be  paid  to  the  legatees  upon  the  legacies, 
from  a  year  after  the  testator's  death,  if  the  estate  is  sufficient  then 
to  pay  them:      Varley  v.  Winn,  2  K.  &  J.  700. 

Another  exception  from  the  rule  is  where  the  Court  decrees  a 
legacy  to  be  a  satisfaction  for  a  debt  (Clark  v.  Seirell,  3  Atk.  99); 
or  where  a  person  charges  his  real  estate  with  the  debts  of  another 
man  (Shirt  v.  Westby,  16  Ves.  393;  sed  vide  Askeiv  v.  Thompson,  4 
K.  &  J.  620)  for  in  such  cases  interest  will  be  given  from  the 
death,  not  merely  from  a  year  after  the  death  of  the  testator. 

And  a  devise  upon  trust  to  sell  property,  and  divide  the  proceeds 
upon  such  persons  as  "have  any  just  or  indisputable  demand" 
upon  a  third  party  deceased,  will  entitle  such  persons  to  interest  as 
far  as  the  money  arising  from  the  sale  will  extend:  Asto7i  v. 
Gregory,  6  Ves,  151. 

Another  exception  "  is  the  case  of  a  legacy  by  a  father  or  mother 
to  a  legitimate  child,  whether  by  way  of  portion  or  not.     If  it  is 
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given  generally,  the  Court  will  give  interest  from  the  death,  to 
create  a  provision  for  its  maintenance  "  (Beckford  v.  Tobin,  1  Ves. 
310);  so  where  a  person  puts  himself  in  loco  parentis:  Wilson  v. 
Maddison,  2  Y.  &  C.  C.  C.  372. 

But  the  exception  is  not  extended  to  an  adult  child  (i?are?z  v. 
Waite,  1  Swanst.  553;  Wall  v.  Wall,  15  Sim.  513);  nor  where  the 
parent  has  provided  maintenance  for  his  child  though  not  adult 
out  of  another  fund  {In  re  Rouse's  Estate,  9  Hare,  649;  Donovan  v. 
Needham,  9  Beav.  164);  "nor  has  the  Court  extended  it  to  a  natu- 
ral child^  for  two  reasons:  first,  from  the  rule  of  law  considering  a 
natural  child  as  no  relation, — having,  indeed,  no  civil  blood: 
secondly,  that  it  is  not  fit  for  a  Court  of  Justice  to  give  the  same 
countenance  to  such  children  as  in  the  case  of  legitimate  children  " 
{Beckford  v.  Tobin,  1  Ves.  310;  Lowndes  v.  Loivndes,  15  Ves.  301); 

nor  has  the  exception  been  extended  to  a  wife  {Stent  \. 
[  *  312  ]  *  Robinson,  12  Ves.  461;  Loivndes  v.  Loivndes,  15  Ves,  301; 

Freeman  v.  Simpson,  6  Sim.  75;  Milltown  v.  Trench,  4  C. 
&  F.  276;  11  Bligh.  N.  S.  1;  In  re  Whittaker,  Whittaker\.  Whit- 
taker,  21  Ch.  D.  657. 

Where,  however,  there  is  a  direction  to  apply  a  competent  part 
of  the  interest  on  a  legacy  for  the  maintenance  of  a  natural  child 
{Newman  v.  Bateson,  3  Swanst.  689;  Dowling  v.  Tyrell,  2  Kuss.  & 
My.  343),  or  of  a  stranger,  even  whfere  the  legacy  is  contingent 
{Harris  v.  Finch,  McClel.  141:  In  re  Peek's  Trust,  16  L.  E.  Eq. 
221;  In  re  Richards,  8  L.  K.  Eq.  119),  interest  will  be  payable  from 
the  testator's  death. 

Where  a  legacy  is  charged  on  real  property,  and  no  time  is  fixed 
for  its  payment,  interest  will  be  due  from  the  testator's  death: 
Maxwell  v.  Wettenhall,  2  P.  W^ms.  26;  Stonehause  v.  Evelyn,  3  P. 
Wms.  254;  Spurway  v.  Glynn,  9  Ves.  483;  Short  v.  Westby,  16  Ves. 
393;  Pearson  v.  Pearson,  1  Sch.  &  Lef.  10;  In  re  Olive,  W.  N.  March 
29,  1884,  p.  81. 

Where,  however,  real  estate  is  devised  upon  trust  for  sale,  and 
out  of  the  proceeds  of  such  sale  upon  trust  to  pay  legacies,  interest 
on  the  legacies  is  only  payable  from  the  period  of  a  year  after  the 
testator's  death  as  being  the  period  at  which  the  sale  of  the  real 
estate  might  reasonably  have  been  effected.  Turner  v.  Buck,  18  L. 
K.  Eq.  301. 

Where  the  testator  has  fixed  a  time  for  payment  of  a  legacy,  as, 
for  instance,  on  the  legatee's  attaining  a  certain  age,  according  to 
the  general  rule  it  will  not,  although  it  be  vested,  carry  interest 
until  the  arrival  of  that  time  {Lloyd  v.  Williams,  2  Atk.  308; 
Heath  v.  Perry,  3  Atk.  101;  Tyrell  v.  Tyrell,  4  Ves.  1;  and  see 
Thomas  v.  Attorney -General,  2  Y.  &  C.  Exch.  Ca.  525;  Festing  v. 
Allen,  5 Hare,  575;  Gotch  v.  Foster,  5.  L.  R.  Eq.  311;  Lord  v.  Lord, 
2  L.  R  Ch.  App.  782;  Holmes  v.  Crispe,  18  L.  J.  Ch.  439.) 

If  the  time  of  payment  arrives  in  the  testator's  lifetime,  interest 
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vrill  ruD  from  his  death:     Coventry  v.   Higgins,   14   Sim.  30;  Pick- 
wick V.  Gibbes,  1  Beav.  271. 

Where  a  legatee  is  only  entitled  to  the  payment  of  a  vested  legacy 
at  a  certain  time,  in  the  event  of  his  death  his  personal  represen- 
tatives, who  simply  stand  in  his  place,  cannot  demand  payment  at 
an  earlier  period.  Roden  v.  Smith,  Amb.  588;  Chester  v.  Fainter, 
2  P.  Wms.  336;  Maher  v.  Maher,  1  L.  E.  Ir.  22. 

Where,  however,  a  legacy  is  left  by  a  parent  or  a  person  in  loco 
parentis  to  an  infant,  in  that  case,  whether  the  legacy  be  payable  at 
a  particular  time,  or  be  vested  or  contingent,  if  no  other  mainte- 
nance is  provided  for  the  infant  by  the  will,  interest  on  the  legacy 
will  be  allowed  as  maintenance  from  the  death  of  the  tes- 
tator *  Ac/ierZe?/ v.  Wheeler,  1  P.  Wms.  783;  Hill  v.  Hill,  3  [  *  313  ] 
V.  &  B.  183;  Mills  V.  Robarts,  1  Russ.  &My.  555;  Leslie  v. 
Leslie,  L.  &  G.  t.  Sugd.  1 ;  Rogers  v.  Soutten,  2  Kee.  598 ;  Wilson  v. 
Maddison,  2  Y.  &  C.  C.  C.  372;  Russell  v.  Dickson,  2  D.  &  War. 
133;  Harvey  v.  Harvey,  2  P.  Wms.  21;  Incledon\.  Northcote,  3  Atk. 
438;  Chambers  v.  Godwin,  11  Ves.  2;  Broivn  v.  Teniperley.  3  Russ. 
2Qd;  Donovan  v.  Needham-,  9  Beav.  164;  May  v.  Potter,  25  W.  R. 
507;  or  if  the  child  be  en  ventre  sa  mere  from  its  birth  (Rawlins  v. 
Rawlins,  2  Cox,  425);  and  although  there  be  a  direction  to  accu- 
mulate {Mole  V.  Mole,  1  Dick.  310;  M'Dermott  v.  Kealy,  3  Russ. 
256,  n.);  but  whether  the  whole  or  part  of  the  interest  be  allowed 
for  maintenance,  will  be  at  the  discretion  of  the  Court.  Crickett  v. 
Dolby,  3  Ves.  13. 

Where,  however,  a  specific  sum  is  given  for  maintenance,  although 
it  be  less  than  the  interest,  no  more  can  in  general  be  claimed 
(Hearle  v.  Greenbank,  3  Atk.  717;  Lo7ig  v.  Long,  3  Ves.  286,  n.); 
unless,  perhaps,  it  is  clearly  insufficient,  and  the  legacy  is  vested 
{Aynsworth  v.  Pratchett,  13  Ves.  321;  Turner  v.  Turner,  4  Sim. 
430). 

Nor  will  maintenance  be  allowed  out  of  a  legacy  where  another 
fund  is  provided  for  that  purpose.  "It  is  clear,"  says  Lord  Kenyon, 
M.  R.,  "that  where  other  funds  are  provided  for  the  maintenance, 
then,  if  the  legacy  be  payable  at  a  future  day,  it  shall  not  carry  in- 
terest until  the  day  of  payment  comes,  as  in  the  case  of  a  legacy  to 
a  perfect  stranger:"  Wynch  v.  Wynch,  1  Cox.  433,  434;  Wall  v. 
Wall,  15  Sim.  513;  Donovan  v.  Needham,  9  Beav.  164;  Rudge  v. 
Winnall,  12  Beav.  357;  hi  re  Rouse's  Estate,  9  Hare,  649;  Li  re 
George,  5  Ch.  D.  837. 

The  exception  to  the  general  rule  will  not  be  extended  to  other 
relatives  than  children,  such  as  grandchildren,  or  nephews,  or  nieces, 
unless  the  testator  has  put  himself  in  loco  parentis;  Houghton  v. 
Harrison,  2  Atk.  330;  Butler  v.  Freeman,  3  Atk.  28;  Dembrambesv. 
Tomkins,  4  Bro.  C.  C.  149,  n. ;  1  Cox,  ldB;Festing  v.  Allen,  5  Hare, 
579;  Crickett  v.  Dolby,  3  Ves.  10. 

Even  in  the  case  of  an  infant  legatee  being  a  stranger,  if  the  in- 
come is  given  to  him  for  maintenance,   interest   will  run  from  the 
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death  of  the  testator:  In  re  Richards^  8  L.  R.  Eq.  119;  Chidgey  v, 
Whitby,  41  L.  J.  (Ch.)  699. 

And  even  a  general  intention  expressed  by  the  testator,  where 
the  legatees  are  strangers,  of  providing  for  their  maintenance  ont 
of  their  legacies,  will  cause  the  interest  on  the  legacies  to  run  from 
the  death  of  the  testator.  Fett  v.  Felloivs,  1  Svvanst.  561,  n. ;  Lam- 
bert V.  Parker,  Coop.  t.  Eldon,  143;  Leslie  v.  Leslie,  LI.  &  G.  t. 
Sugd.  1. 

Secus,  if 'maintenance  is  only  given   in  one  particular 
[*314]  event  *  which   does  not  take  place:  Festing  v.  Allen,  5 
Hare,  575. 

Under  Lord  Cransioorth'' s  Act,  23  &  24  Vict.  c.  145,  sect.  26  (re- 
pealed by  44  &  45  Vict.  c.  s.  71),  which  applies  to^  wills  executed 
or  confirmed  after  the  28th  August,  1860,  the  whole  or  an}'^  part  of  the 
income  of  any  legacy,  to  the  income  and  capital  of  which  an  infant 
is  contingeotly  entitled,  may  be  paid  towards  his  maintenance  in 
all  cases. 

That  Act  enables  the  income  of  a  legacy  to  be  applied  for  main- 
tenance, though  the  gift  both  of  income  and  capital  is  contingent, 
provided  the  legatee  will  be  entitled  to  income  and  capital  if  the 
legacy  becomes  vested:  In  re  Cotton,  1  Ch.  D.  232;  see  In  re  Breed's 
Will,  1  Ch.  D.  226. 

It  does  not  apply  to  a  case  where  the  legatee  would  not  be  en- 
titled to  the  immediate  income  in  the  event  of  the  legacy  becoming 
vested:  In  re  George,  8  Ch.  D.  137. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  it  is  enacted  by  sect  43,  (1)  that  "where  any  property 
is  held  by  trustees  in  trust  for  an  infant,  either  for  life,  or  for  any 
greater  interest,  and  whether  absolutely  or  contingently  on  his  at- 
taining the  age  of  twenty-one  years,  or  on  the  occurrence  of  any 
event  before  his  attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if  any,  or  other- 
wise apply  for  or  towards  the  infant's  maintenance,  education,  or 
benefit,  the  income  of  that  property,  or  any  part  thereof,  whether 
there  is  any  other  fund  applicable  to  the  same  purpose,  or  any  per- 
son bound  by  law  to  provide  for  the  infant's  maintenance,  education 
or  not.  (2)  The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing  the  same  and 
the  resulting  income  thereof  from  time  to  time  on  securities  on 
which  they  are  by  the  settlement,  if  any,  or  by  law  authorised  to  in- 
vest trust  money,  and  shall  hold  those  accumulations  for  the  bene- 
fit of  the  person  who  ultimately  becomes  entitled  to  the  property 
from  which  the  same  arise;  but  so  that  the  trustees  may  at  any 
time  if  they  think  fit  apply  those  accumulations  or  any  part  thereof 
as  if  the  same  were  income  arising  in  the  then  current  year.  (3) 
This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument  under  which  the  interest  of  the  in- 
fant arises,  and  shall  have  effect  subject  to  the  terms  of  that  instru- 
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merit  and  to  the  provisions  therein  contained.  (4)  This  section 
applies  whether  that  instrument  comes  into  operation  before  or  after 
the  commencement  of  this  Act." 

The  Act  of  1881,  had  for  its  object  the  improvement  of 
conveyancing,  and  was  not  passed  for  *  the  purpose  of  [*315] 
altering  the  rights  of  any  person,  benco  it  has  been  held 
that  trustees  cannot  under  sect.  43  of  that  act  apply  the  income  of 
an  infant's  contingent  legacy,  for  the  benefit  of  the  infant,  unless 
the  income  will  go  along  with  the  capital  of  the  legacy,  if  and  when 
such  legacy  vests.  See  In  re  Judkiii's  Trusts,  25  Ch.  D.  743.  In 
re  Dickson,  Hill  v.  Grant,  28  Ch.  D.  291 ;  affirmed  on  appeal,  29 
Ch.  D.  331. 

Where  a  leo-acy  is  severed  immediately  on  the  testator's  death 
from  the  bulk  of  his  property  for  the  benefit  of  the  legatees,  not 
only  is  the  legicy  vested,  but  it  carries  interest  in  the  meantime, 
although  the  only  gift  is  in  the  direction  to  pay  at  a  future  time: 
Dundas  v.  Wolfe  Miirray,  1  H.  &  M.  425;  Boddij  v.  Dawes,  1  Kee. 
362;  Johnston  v.  O'Neill,  3  L.  R.  Ir.  476.  But  the  legatees  of  a 
severed  fund  will  only  be  entitled  to  interest  before  vesting,  when 
the  severance  arises  from  causes  connected  with  the  legacy  itself, 
and  not  because  other  causes  may  render  it  necessary,  as  for  in- 
stance, that  the  residue  itself  has  become  immediately  payable: 
Festing  v.  Allen,  5  Hare,  578. 

And  where  a  legacy  is  directed  to  be  paid  at  a  future  time,  "with 
interest,"  the  interest  will  be  computed  from  the  end  of  the  year 
after  the  testator's  death,  but  will  not  be  payable  until  the  time 
mentioned:  Knight  v.  Knight,  2  Sim.  &  Stu.  490,  492. 

Where  a  legacy,  either  particular  or  residuary,  is  given  to  an  in 
fant  to  be  divested  on  a  contingent  event,  such  as  death  under  twenty- 
one,  and  which  event  happens,  the  legacy  will  carry  interest  until 
that  time,  from  the  end  of  the  year  after  the  death  of  the  testator, 
and  the  infant,  or  his  or  her  representatives,  will  be  entitled  thereto: 
Taijior  V.  Johnson,  2  P.  Wms.  504;  Montgomerie  v.  Woodley,  5  Ves. 
522;  Branstrom  v.  Wilkinson,  7  Ves.  420;  M'Donald  v.  Bryce,  2 
Keen,  284;  Barber  v.  Barber,  3  My.  &  'Cr.  688;  and  see  note  to 
Heath  v.  Perry,  3  Atk.  102,  by  Sanders;  and  the  law  was  not  al- 
tered by  Sect.  26  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145): 
see  In  re  Buckley's  Trusts,  22  Ch.  D.  583. 

The  result  is  the  same,  where  there  is  a  bequest  of  a  residue  vest- 
ing immediately,  but  not  payable  until  the  legatee  attains  twenty- 
one,  although  there  is  a  bequest  over  divesting  the  legacy  if  the 
legatee  die  before  attaining  that  age:  Nicholls  v.  Osborne,  2  P. 
Wms.  419;  Chmvorth  v.  Hooper,  1  Bro.  C.  C.  81;  Hawkins  y.  Combe, 
1  Bro.  C.  C.  335;  Skey  v.  Barnes,  3  Mer.  345,  346. 

Secus,  where  the  legacy  is  contingent:  Taylor  v.  Johnson,  2  P. 
Wms.  506,  notes  by  Cotl;' Descrambes  v.  Tomkins,  4  Bro.C.  C.  149 
n.;  1  Cox,  133;  Glanvill  v.  Glanvill,  2  Mer.  38;  Thruston  v.  An- 
stey,  27  Beav.  337. 
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[  *  316  ]  Where  however  there  is  a  ^particular  legacy  though 
actually  vested  as  if  given  to  A.  payable  at  twenty- one,  it 
will  not  carry  iu'^erest,  unless  something  is  said  in  the  will  that 
shows  the  testator's  intention  to  give  interest  in  the  meantime: 
Per  Lord  Hardivicke,  C,  in  Heath  v.  Perry,  3  Atk.  102,  and  see 
Mr.  Sanders's  note  to  that  case. 

But  if  a  particular  legacy  be  given,  even  contingent  on  the  lega- 
tee attaining  twenty-one,  with  interest  in  the  meantime  the  per- 
sonal representatives  of  the  infant  will  be  entitled  to  arrears  of  in- 
terest up  to  the  time  of  his  death:  Harris  v.  Finch,  McClel.  141; 
sed  vide  Errinrjton  v.  Chapman,  12  Ves.  20. 

When  a  testator's  estate  is  insufficient  for  payment  in  full  of  all 
his  legacies,  and  the  realization  of  his  assets  occupies  a  long  time, 
the  moneys  from  time  to  time  received  by  the  trustees  applicable  to 
legacies,  will  be  devisable  rateably  between  capital  and  income,  so 
as  to  attribute  to  income  4Z.  per  cent,  from  the  time  when  the  inter- 
est became  payable  on  the  amount  attributed  to  capital:  hire 
Tinkler's  Estate,  20  L.  E.  Eq.  456. 

Where  legatees,  in  a  case  where  there  has  been  no  laches  which 
can  alter  the  rights  of  the.  parties,  have  waited  for  the  payment  of 
their  legacies  until  after  the  falling  in  of  a  reversionary  interest 
which  could  not,  having  regard  to  the  interests  of  all  parties,  have 
been  properly  sold,  they  will  be  entitled,  on  the  payment  of  their 
legacies  not  merely  to  six  years'  arrears  of  interest,  but  to  interest 
on  their  legacies  on  the  expiration  of  one  year  after  the  death  of 
the  testator,  although  it  may  exceed  that  period:  In  re  Blachford, 
Blackford  v.  Worsley,  27  Ch.  D.  676.  And  any  legatees  who  have 
received  their  legacies  without  interest  are  not  barred  by  acqui- 
escence, unless  they  have  done  some  act  to  release  the  estate;  lb. 
679. 

The  rate  of  interest,  whether  the  legacy  be  or  not  charged  on 
real  estate,  is  usually  4Z.  per  cent;  {Wood  v.  Bryant,  2  Atk.  523; 
Treves  v.  Townshend,  1  Bro.  C.  C.  386;  Sitwell  v.  Bernard,  6  Ves. 
543);  although  the  testator  may  have  resided,  or  had  money  in- 
vested in  a  country  where  a  higher  rate  of  interest  is  allowed  {Mai- 
coItyi  v.  Martin,  3  Bro.  C.  C.  50;  Stapleton  v.  Comvay,  1  Ves.  427; 
Bourke  v.  Ricketts,  10  Ves.  330).  Lord  AZuanZe^/ has  observed,  that 
the  ground  on  which  the  Court  gives  4Z.  per  cent,  interest  in  such 
cases  is,  "that  the  fund  is  supposed,  in  the  course  of  the  year,  to 
come  into  the  hands  of  the  executor,  and  that  the  executor  can 
make  4Z.  per  cent,  of  it  here.  If  it  were  made  out,  indeed,  that  the 
fund  was  abroad,  and  greater  interest  made,  it  might  be  otherwise": 
Malcolm  v.  Martin,  3  Bro.  C.  C.  54. 

But  an  executor  may  be  charged  5  per  cent,   on  a  le- 
[  *  317  ]  gacy  where  the  ^capital  has  been   employed   by  him  in 
trade  (see  note  to  Robinson  v.  Rett)  or  there  has  been  gross 
misconduct  on  his  part,  as  by  selling  out  stock,  holding  lai'ge  bal- 
ances in  his  hands:  Crackelt  v.  Bethune,  1   J.    &  W.    586;  Mosley 
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V.  Ward,    11   Ves.    581;  Jones  v.  Foxall,  15  Beav.    388;  Knott  v. 
Cottee,  16  Beav.  77. 

Unless  compound  interest  be  directed  by  the  will  to  be  paid  on 
legacies  (Arnold  v.  Arnold,  2  My.  &  K.  365),  interest  will  be  com- 
puted on  the  principal,  and  not  on  the  principal  and  interest  {Per- 
kijns  V.  Baynton,  1  Bro.  C.  C.  574;  Crackett  v.  Bethune,  1  J.  &  W. 
586);  except  under  particular  circumstances,  as  where  an  executor 
neo-lects  to  obey  an  express  direction  to  accumulate:  Raphael  v, 
Boehm,ll  Ves.  92;  13  Ves.  590;  Dornford  v.  Dornford,  12  Ves.  127. 

Where  an  annuity  is  given  by  will,  it  commences  to  run  from  the 
testator's  death  and  the  first  payment  is  made  at  the  end  o!  the 
year  from  the  death  {Gibson  v.  Bott,  7  Ves.  96,  97;  Fearns  v.  Young, 
9  Ves.  553);  unless  it  be  given,  to  be  payable,  or  commence  at 
some  other  period,  as  monthly  {Houghton  v.  Franklin,  1  S.  &  S. 
390);  or  the  first  quarter  day  after  the  testator's  death  {Stover  v. 
Prestage,  3  Madd.  167);  and  in  the  former  case  the  annuity  will  be 
due  at  the  end  of  the  first  month;  in  the  latter  it  will  be  due  at  the 
first  quarter  day,  after  the  death  of  the  testator,  but  it  will  not  be 
payable  by  the  executor  till  the  end  of  the  year.     lb. 

And  if  the  testator  directs  the  payment  of  an  annuity  to  be  made 
quarterly,  a  proportional  part  thereof  becomes  payable  on  the  first 
quarterly  day:    Williams  v.  Wilsoyi,  5  N.  R.  267. 

And  if  the  first  payment  of  such  an  annuity  is  direqted  to  be 
made  at  the  end  of  eighteen  months,  a  quarter's  instalment  is  then 
payable:    Irvin  v.  Ironmonger,  2  Buss.  &  My.  531. 

A  distinction  between  an  annuity  and  a  legacy  for  life  is  pointed 
out  by  Lord  Eldon  in  a  well-known  case.  "  If,"  said  his  Lordship, 
"  an  annuity  is  given,  the  first  payment  is  at  the  end  of  the  year 
from  the  death:  but  if  a  legacy  is  given  for  life,  with  remainder 
over,  no  interest  is  due  till  the  end  of  two  years:"  Gibson  v.  Bott, 
7  Ves.  96. 

An  annuity  may  be  postponed  till  debts  and  legacies  are  paid: 
Astley  V.  Earl  of  Essex,  6  L.  R.  Ch.  App.  898;  Raivson  v.  M' Cans- 
land,  7  Ir.  R.  Eq.  284. 

It  may  be  here  mentioned  that  as  a  general  rule  arrears  of  an 
annuity  will  not  bear  interest:  Anderson  v.  Dioyer,  1  Sch.  &  L.  301. 
Taylor  v.  Taylor,  8  Hare,  120;  Torre  v.  Browne,  5  Ho.  Lo.  555; 
Wheatley  v.  Davies,  24  W.  R.  818;  Batten  v.  Earnley,  2  P.  Wms.  163: 

Where  there  is  a  legacy  of  chattels  to  one  for  life  with 
remainder  *  over,  the  tenant  for  life  will  be  entitled  to  [  *  318  ] 
the  possession  thereof  upon  signing  an  inventory  express- 
ing that  those  things  are  in  his  custody,  as  given  to  him  for  life 
only,  and  that  afterwards  they  shall  be  delivered  and  remain  to  the 
use  and  benefit  of  the  remainder- man  (Slanning  v.  Style,  2  P.  Wms. 
336;  Bill  V.  Kynaston,  2  Atk.  83);  and  no  security  will  be  required 
unless  it  be  shown  that  the  chattels  are  in  danger:  Foley  v.  Burnell, 
1  Bro.  C.  C.  279;  Leeke  v.  Bennett,  1  Atk.  471;  Conduitt  v.  Soane, 
4  Jur.  N.  S.,  502. 
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Unless  the  testator  directs  to  the  contrary,  legacy  duty  is  always 
payable  by  the  legatee,  even  where  the  legacy  is  to  a  creditor  in 
pa\ment  of  a  debt  due  from  a  third  person:  Foster  v.  Ley,  2  Scott 
438;  2Bing.  N.  C.  269. 

Legacies  will,  however,  be  free  from  duty,  when  the  testator  has 
given  them  free  from  deduction,  free  from  charge  or  expense,  free 
from  liability  (Coartoy  v.  Vincent,  T.  &  K.  433;  Barksdale  v.  Gil- 
liat,  1  Swanst.  562;  Gosden  v.  Dotterill,  1  M.  &  K.  56;  Louch  v. 
Peters,  1  M.  &  K.  489;  Stow  v.  Davenjjort,  5  B.  &  Ad.  359;  2  Nev. 
&  M.  805;  Turner  v.  Mullineux,  1  J.  &  H.  334;  Haynes  v.  Haynes, 
3  De  G.  Mac.  &  G.  590;  Warbrick  v.  Varleij,  30  Beav.  241);  and 
where  he  has  given  a  clear  sum  or  annuity,  a  gift  clear  of  legacy 
duty  is  intended:  (Glide  v.  MuiUford,  2  Y.  &  C.  Ex.  448;  Haynes 
V.  Haynes,  3  De  G.  M.  &  G.  590);  so  where  the  testator  has  given 
a  fund  to  produce  a  clear  annual  sum,  to  be  paid  to  the  legatee: 
Harris  y.  Burton,  11  Sim.  161;  CoWs  Will,  8  L.  E.  Eq.  271. 

Where,  however,  a  fund  is  given  to  insure  a  clear  annual  sum, 
and  to  pay  the  dividends  of  the  stock,  and  not  the  exact  sum  to  the 
legatee,  it  will  not  be  considered  as  a  gift  free  from  the  legacy  duty, 
as  the  term  clear  will  be  held  to  refer  to  the  costs  of  investment, 
and  not  to  the  duty:  Banks  v.  Braithicaite,  32  L.  J.  (Ch. )  35; 
Sanders '\.  Kiddell,  7  Sim.  536;  Pridie  v.  Field,  19  Beav.  497. 

And  it  has  been  recently  determined  'that  under  the  words  "  all 
the  legacies  left  by  my  will  and  codicil  to  be  paid  free  of  legacy 
duty,"  the  legacy  duty  was  to  be  paid  out  of  the  estate  on  all  lega- 
cies as  well  pecuniary  as  specific,  the  word  "pm'd"  not  being 
sufficient,  under  the  circumstances,  to  cut  down  the  direction  to 
pecuniary  legacies  only.  In  re  Johnston,  Cockerell  v.  Earl  of  Es- 
sex, 26  Ch.  D.  538,  554.  See  also  Ansley  v.  Cotton,  16  L.  J. 
(Ch.)  55. 

As  to  when  a  gift  is  free  from  Income  Tax,  see  and  consider  on 
this  subject:  Peareth  \.  Mamott,  22  Ch  D.  183;  Gleadoiv  \.  Leet- 
ham,  22  Ch.  D.  2<59;  In  re  Bannerman'' s  Estate,  21  Ch.  D.  105. 

A  testator  may  direct  the  income  tax  upon  an  annuity 
[  *  319  ]  to  be  *  paid  out  of  his  estate  {Festing  v.  Taylor,  3  B.  &  S. 
217,  235;  Lord  Lovat  v.  Duchess  of  Leeds,  ^0  W.  R.  397) 
but  a  mere  direction  to  pay  an  annuity  free  from  deduction  will 
not  be  sufficient  for  that  purpose:  Abadam  v.  Abadam,  33  Beav, 
475;   Turner  v.  Mullineaux,  1  J.  &  H.  334. 

A  gift  ,of  legacy  duty  payable  on  a  specific  legacy  ranks  as  a  pe- 
cuniary legacy,  and  in  case  of  a  deficiency  of  assets  must  abate  along 
with  other  pecuniary  legacies.  Farrer  v.  St.  Catharine's  College, 
Cambridge,  16  L.  R.  Eq    19. 

Where  the  duty  on  some  legacies  is  charged  upon  the  residuary 
estate,  which  proves  insufficient  for  this  purpose,  the  legatees  must 
themselves  bear  the  duty  to  the  extent  to  which  the  residue  was  in- 
sufficient to  pay  the  same,  and  they  cannot  call  upon  other  legatees 
whose  legacies  were  not  exempted  from  duty  to  abate  in  order  to 
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make  such  payment.      Wilson  v.  O'Leary,  17  L.  R.  Eq.  419;   Thom- 
son V.  Eastwood,  2  App.  Cas.  215. 

When  a  testator's  estate  is  insufficient  (after  payment  of  his  debts) 
to  pay  in  full  annuities  given  by  his  will,  one  of  which  is  to  be  free 
of  lec^acy  duty,  the  fund  must  (after  payment  of  costs),  be  appor- 
tioned between  the  annuitants  in  the  proportion  which  the  sums  com- 
posed of  the  arrears  of  the  annuity  in  each  case  plus  the  present 
value  of  the  future  payments  bear  to  each  other,  and  that  after  de- 
ductino-  the  legacy  duty  from  the  whole  fund  the  balance  is  then 
divisible  in  the  same  proportion  between  the  annuitants.  In  re  Wil- 
kins,  Wilkins  v.  Rotherham,  27  Ch.  D.  703.  There  a  testator  gave 
an  annuity  of  £150  to  his  widow,  and  an  annuity  of  £100  to  a  stran- 
ger in  blood,  and  he  directed  that  the  second  annuity  should  be  paid 
free  of  legacy  duty,  which  should  be  paid  out  of  his  estate.  After 
payment  of  his  debts,  the  estate  was  insufficient  to  pay  the  annuities 
in  full.  It  was  held  that  (after  payment  of  costs),  the  fund  must 
be  apportioned  as  above  between  the  two  annuitants;  that  the  leg- 
acy duty  payable  on  the  sum  apportioned  to  the  second  annuitant 
must  be  deducted  fi'om  the  whole  fund,  and  the  balance  then  divided 
in  the  same  proportion  between  the  two  annuitants. 

Ordinarily  a  legatee  is  only  entitled  to  recover  six  years'  arrears 
of  interest. 

Under  the  old  Statute  of  Limitations  (3  &  4  Will.  4,  c.  27,  s.  42), 
it  was  held  that  there  was  an  exception  from  the  limitation  of  six 
years,  for  the  recovery  of  interest  on  a  legacy  in  the  case  of  an  ex- 
press trust:  Gongh  v.  Bull,  16  Sim.  323;  Thompson  v.  Eastwood,  2 
App.  Ch.  215;  Cox  V.  Dolman,  2  De  G.  M.  &  G.  592;  Watson  v.  Saul, 
1  Giff.  188;  Burroives  v.  Gore,  6  H.  L.  C.  907. 

But  although  the  old  Statute  of  Limitations,  3  &  4  Will. 
IV.  C.  27,  did  not  apply  to  an  express  *  trust  for  a  legacy,   [*  320  ] 
yet  where  the  beneficiary  or  his  representative  has  allowed 
a  very  long  time  to  elapse  without  attempting  to  enforce  the  trust, 
equity  will,  when  enforcing  it,  apply  as  to  interest  on  the  legacy,  the 
principle  of  the  statute:   Thompson  v.  Eastwood,  2  App.  Cases.  215. 

However,  by  the  Eeal  Property  Limitation  Act,  1874  (37  &  38  Vict. 
c.  57),  it  is  enacted  that  "after  the  commencement  of  this  Act,  (1st. 
Jan.  1879,)^  no  action,  suit,  or  other  proceeding  shall  be  brought  to 
recover  any  sum^pf  money  or  legacy  charged  upon  or  payable  out  of 
any  land  or  rent,  at  law  or  in  equity,  and  secured  by  an  express  trust, 
or  to  recover  any  arrears  of  rent  or  of  interest  in  respect  of  any  sum 
of  money  or  legacy  so  charged  or  payable,  and  so  secured,  or  any 
damages  in  respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  not  any -such 
trust."     See  Hughes  v.  Coles,  27  Ch.  D.  231. 

Where  a  person  having  property  in  the  colony  of  Victoria  dies 
domiciled  in  England,  the  duty  payable  on  the  property  of  the  de- 
ceased by  the  law  of  the  Colony,  like  the  expenses  of  realization,  are 
payable  out  of  the  general  estate  before  distribution,  so  that  pecu- 
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niary  legatees  are  entitled  to  their  legacies  free  from  all  colonial 
duties  and  expenses,  except  the  English  legacy  duty.  Peter  v.  Stir- 
ling, 10  Ch.  D.  279,  and  see  Wallace  v.  Attorney -General,  1  L.  R. 
Ch.  App.  1. 

Currency  in  juhich  legacies  are  payable.^ — In  the  absence  of  the 
intention  of  the  testator  appearing  upon  the  will,  which  would  of 
course  be  complied  with  [Lansdowne  v.  Lansdowne,  2  Bligh,  91),  it 
will  be  presumed  that  a  testator  intended  legatees  to  be  paid  in  the 
currency  of  the  country  in  which  he  was  domiciled  and  made  his  will, 
even  though  he  may  charge  lands  in  another  country  with  their  pay- 
ment, in  which  the  currency  is  different.  See  Saunders  v.  Drake,  2 
Atk.  466;  Pierson  v.  Garnet,  2  Bro.  C.  C.  28;  Malcolm  v.  Martin,  3 
Bro.  C.  C.  50;  Lansdowne  v.  Lansdowne,  2  Bligb,  92;  Phipps  v.  Lord 
Anglesea,  5  Vin.  Abr.  208,  pi.  8;  IP.  Wms.  696;  Wallis  v.  Bright- 
well,  2  R  Wms.  88,  89;  Noel  v.  Rochfort,  10  Bligh,  N.  S.483;  4  0. 
&  F.  158.  And  a  legacy  in  a  foreign  country  and  foreign  coin,  as  of 
sicca  rupees,  by  a  will  in  India,  if  paid  by  remittance  to  this  country, 
the  payment  must  be  according  to  the  current  value  of  the  rupee  in 
India,  without  regard  to  the  exchange  or  the  expense  of  remittance: 
Cockerell  v.  Barber,  16  Ves.  461;  Campbellw.  Graham,  1  Russ.  &  My. 
453;   Yates  v.  Maddan,  16  Sim.  613. 

\_Doctrine  of  Specific  Legacies  Restated. — A  legacy  is  specific  when 
it  is  a  bequest  of  a  specified  part  of  the  testator's  estate  which  is  dis- 
tinguished. If  a  legacy  is  specific  the  executor  must  hand  over  the 
specified  article  and  no  other,  and  if  it  does  not  exist  in  the  testator's 
estate  there  is  no  legacy.  First  then,  a  specific  legacy  must  be  part 
of  the  testator's  estate,  and  second,  it  must  be  distinguished  from  the 
whole  or  from  any  other  of  the  same  kind.  These  are  two  requisites 
to  a  specific  legacy. 

It  makes  no  difference  how  the  specific  legacy  is  distinguished  so 
that  it  is  distinguished.  Where  a  testator  made  a  bequest  of  "my" 
stock  in  a  certain  railroad,  this  was  held  to  make  the  legacy  specific. 
Where  the  legatee  is  given  the  right  to  select  from  a  number  of  spe- 
cific things,  as  to  take  his  choice  of  the  horses  in  a  certain  stable, 
the  legacy  becomes  specific  immediately  upon  his  making  the  selec- 
tion:  Wallace  v.  Wallace,  3  Foster,  149. 

It  is  a  settled  rule  of  construction  that  you  must  gather  the  in- 
tention from  the  four  corners  of  the  will,  and  hence  a  person  is  not 
allowed  to  show  by  extrinsic  evidence  that  what  appears  from  the 
will  to  be  a  general  legacy  was  intended  to  be  specific,  or  vice  versa. 

The  question  of  ademption  is  one  of  the  fact  and  not  of  intention. 
If  the  subject  of  a  specific  legacy  has  been  destroyed  or  parted  with 
by  the  testator  before  his  death,  the  legatee  gets  nothing,  no  matter 
what  the  intention  of  the  testator  was. 

The  courts  in  general  are  adverse  from  construing  legacies  to  be 
specific;  and  thq  intention  of  the  testator,  with  reference  to  the  thing 
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bequeathed  must  be  clear.  If  there  has  been  large  accretions  in  value 
to  the  specific  legacy  between  the  time  of  the'  making  of  the  will  and 
the  death  of  the  testator,  the  accretions  pass  with  the  specific  prop- 
erty.] • 


*HOWE  V.  EARL  OP  DARTlsfoUTH.      [  *321  ] 
HOWE  V.  COUNTESS  OP  AYLESBURY. 


May  22,  1802. 

[reported  7  YES.  137.] 

Conversion  of  Residue  bequeathed  to  Persons  in  Succession.] — 
General  rule,  that  where  personal  property  is  bequeathed  for  life, 
with  remainders  over,  and  not  specifically,  it  is  to  be  converted  into 
the  Three  per  Cents.,  subject,  in  the  case  of  a  real  security,  to  an 
inquiry,  ivhether  it  will  be  for  the  benefit  of  all  parties:  and  the 
tenant  for  life  is  entitled  only  upon  that  principle. 

Bequest  of  personal  estate  not  held  specific  merely  from  being  com- 
bined with  a  devise  of  land. 

William  Earl  of  Strafford,  by  his  will,  dated  the  25th  of  October, 
1774,  gave  to  his  wife  Anne  Countess  of  Strafford,  all  his  personal 
estate  whatsoever  (except  the  furniture  of  Wentworth  Castle)  for  her 
life,  subject  to  the  following  outpayments  and  legacies.  He  also  left 
to  her  all  his  houses,  gardens,  parks,  and  woods,  and  all  his  landed 
estates  for  her  life;  and  afterwards  all  his  personal  and  landed  es- 
tates to  his  eldest  sister  Lady  Anne  Conolly  for  her  life:  and  then 
to  the  eldest  son  of  George  Byng,  Esq. ;  and  afterwards  to  his  second, 
third,  or  any  later  sons  he  may  have  by  the  testator's  neice  Mrs. 
Byng;  and  then  to  the  eldest  son  and  other  sons  successively  of  the 
Earl  of  Buckingham  by  his  niece  Caroline,  but  all  of  them  to  be 
subject  to  the  following  outpayments  and  legacies.  He  left  his 
wife  the  sum  of  15,000?.  to  dispose  of  for  ever  as  she  pleases, 
and  the  value  of  500Z.  in  furniture  in  Wentworth  Castle  of  what- 
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ever  sort  she  cliooses,  else  the  whole  furniture  to  be  hers 
[  *  322  ]  *  if  she  meetS  with  any  difficulty  in  this  disposition.  He 
gave  several  legacies  and  annuities,  and  declared  he  would 
have  all  his  debts  paid,  and  gave  all  his  servants  a  year's  wages. 

The  testator  died  on  the  10th  of  March,  1791.  Anne  Countess  of 
Strafford  died  in  his  life,  on  the  9th  of  February,  1785.  Lady 
Anne  Conolly  filed  a  bill  for  an  account  of  the  personal  estate,  &c. 
By  a  decree  made  at  the  Rolls  on  the  17th  of  May,  1793,  the  usual 
accounts  wore  directed;  and  it  was  declared  that  the  plaintiff  would 
be  entitled  to  the  ii^erest  of  the  clear  residue  of  the  testator's  per- 
sonal estate  during  ner  life;  and  an  inquiry  was  directed,  who  were 
the  next  of  kin  of  the  testator  at  the  time  of  his  death. 

The  Master's  report,  dated  the  7th  of  March,  1793,  stated  the 
account  of  the  Personal  estate,  part  of  which  consisted  of  the  follow- 
ing stocks  and  annuities,  standing  in  the  testator's  name  at  his 
death: — 

4320/.  Bank  Stock: 

9572Z.  per  annum  Long  Annuities; 

750Z.  per  annum  Short  Annuities. 

Under  orders  made  in  the  cause,  the  sums  of  15,000Z.  and  4000Z. 
had  fceen  paid  in  by  the  executors,  and  laid  out  in  3/.  per  cent  Con- 
solidated Annuities. 

By  a  decretal  order,  made  on  the  7th  of  May,  1796,  the  balance 
of  the  personal  estate  in  the  hands  of  the  executors,  and  of  the  in- 
terest, &c.,  was  ordered  to  be  paid  into  the  Bank;  and  that  the  ex- 
ecutors should  transfer  the  4320Z.  Bank  Stock,  the  9572Z.  per 
Annum  Long  Annuities,  and  750Z.  per  Annum  Short  Annuities,  to 
the  Accountant- General,  in  trust  in  the  cause;  and  that  the  said 
funds,  when  so  transferred,  should  be  sold  with  his  privity;  and 
that  the  money  to  arise  by  such  sale  should  be  laid  out  in  the  pur- 
chase of  3Z.  per  Cent.  Annuities,  in  trust  in  the  cause,  subject  to  a 
further  order;  and  that  the  Master  should  appropriate  a  sufficient 
part  of  the  said  Bank  Annuities,  when  purchased,  to  answer  the 
growing  payments  of  the  several  annuities;  and  that,  as  any  of 
the  annuitants  should  die,  the  funds  appropriated  respec- 
[  *  323  ]  *  tively  should  fall  into  the  general  residue,  with  liberty 
*  to  apply;  and  it  was  ordered,  that  the  interest  Of  the  resi- 
due of  the  said  Bank  Annuities  after  such  appropriation,  and  also 
the  interest  and  dividends  of  the  said  4320Z.  Bank  Stock,  should  be 
paid  to  the  plaintiff  Lady  Anne  Conolly  for  her  life,  and  on  her 
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death  any  person  or  persona  entitled  thereto  were  to  be  at  liberty  to 
apply;  and  after  providing  for  the  costs  out  of  the  balance  of  the 
personal  estate,  and  for  the  arrears  of  the  annuities  out  of  the  sum 
of  2067Z.  6s.  Id.,  the  balance  of  the  interest  and  dividends  received 
by  the  executors  and  ordered  to  be  paid  into  the  Bank,  it  was  ordered, 
that  the  remainder  should  be  paid  to  Lady  Anne  Conolly;  and  also 
that  1846Z.  9s.  Id.,  cash  in  the  bank,  which  had  arisen  from  interest 
of  the  funds  in  which  part  of  the  testator's  personal  estate  had  been 
invested,  should  be  also  paid  to  her;  and  that  the  dividends  of  24,- 
619Z.  4s.  lOd,  3Z.  per  Cent.  Bailk  Annuities,  in  which  the  sums  re- 
ceived by  the  executors  from  the  personal  estate  had  been  invested, 
should  from  time  to  time  be  paid  to  her  during  her  life,  and  on  her 
death  any  persons  claiming  to  be  entitled  were  to  be  at  liberty  to 
apply;  and  it  was  ordered,  that  the  executors  should  get  in  the  out- 
standing personal  estate,  and  that  so  much  thereof  as  should  con- 
sist of  interest,  should  be  paid  to  Lady  Anne  Conolly,  and  so  much 
as  consisted  of  principal  should  be  paid  into  the  Bank,  subject  to 
farther  order. 

The  Master's  farther  report,  dated  the  10th  of  December,  1796, 
stated  that  the  Bank  Stock  and  the  Long  and  Short  Annuities  had 
been  sold,  and  the  produce  laid  out  in  3/.  pdl-  cent.  Annuities. 

Upon  the  death  of  the  plaintiff  Lady  Anne  Conolly,  the  suit  was 
revived  by  her  executors;  and  the  cause  coming  on  before  Lord 
Alvanley,  then  Master  of  the  Rolls,  for  farther  directions  on  the 
subsequent  report,  it  was  insisted,  on  the  part  of  Mr.  Byng,  that 
Lady  J^nne  Conolly  had  received,  for  interest  and  dividends  accrued 
on  the  Bank  Stock  and  the  Long  and  Short  Annuities,  and  the 
produce  thereof  laid  out  in  Bank  3/.  per  cent.  Annuities, 
*  large  sums  more  than  she  was  entitled  to,  if  those  funds  [  *  324  ] 
had  been  sold,  as  they  ought  to  have  been  immediately 
after  the  testator's  decease,  and  the  produce  invested  in  a  perma- 
nent fund,  viz.,  the  SI.  per  Cent.  Consolidated  Bank  Annuities.  The 
Master  of  the  Rolls  directed  inquiries  with  reference  to  that  ques- 
tion between  the  executors  of  Lady  Anne  Conolly  and  Mr.  Byng, 
and  the  other  parties  interested  in  the  residue  of  the  personal  es- 
tate; with  liberty  to  present  a  petition  to  re-hear  the  order  of  1796, 
as  to  the  payments  thereby  directed  to  be  made  to  Lady  Anne  Con- 
olly. 

The  re-hearing  was  argued  before  Lord  Bosslyn,  but  no  judgment 

was  given. 
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Mr.  Mansfield,  Mr.  Lloyd,  Mr.  W.  Agar,  Mr.  Wingfield,  Mr.  Ser- 
jeant Palmer,  Mr.  Bell,  and  Mr.  Richards,  for  different  parties,  in 
support  of  the  petition  of  re-hearing. 

The  tenants  for  life  of  such  funds  as  Bank  Annuities,  carrying  a 
higher  interest,  and  Long  and  Short  Annuities,  wearing  out  rapidly, 
are  not  entitled  to  the  enjoynaent  of  them  in  specie;  but  there  is  a 
standing  rule  of  the  Court,  for  the  benefit  of  all  parties  interested, 
that  those  funds  shall  be  laid  out  in  the  more  equal  fund,  the  3Z.  per 
Cents.  No  party  ought  to  suffer  by  the  circumstance,  that  what 
ought  to  have  been  done,  and  what  the  Court  would  have  directed 
to  be  done,  immediately  on  the  testator's  death,  was  not  done.  The 
state  of  this  question  is;  that  the  late  Lord  Chancellor  went  out  of 
office  without  having  delivered  any  opinion  upon  the  point;  and 
Lord  Alvanley  thought  he  could  not  decide  against  the  order  of  the 
Lord  Chancellor;  supposing  his  Lordship  to'have  been  of  the  opin- 
ion that  there  was  something  particular  in  this  will,  upon  the  dis- 
tinction between  the  gift  of  a  general  residue  for  life,  with  remain- 
der over,  and  a  specific  beqxiest  of  this  sort  of  property;  in  which 
case  it  could  not  be  sold,  and  the  dividends  follow,  of  course,  from 
the  death  of  the  testator;  even  the  rule  that  takes  place  in  general 
legacies,  postponing  the  payment  of  interest  to  the  end  of 
[  *  325  ]  *  a  year  from  the  death  not,  attaching  upon  it.  But  there 
is  nothing  specific  in  this  will.  This  is  a  mere  gift  of  the 
residue  of  the  personal  estate  for  life,  subject  to  the  payment  of 
debts,  legacies,  and  annuities.  Under  every  such  will,  the  Court 
has  always  sold  this  sort  of  property,  if  there  was  any  wearing  out 
fund,  not  specifically  given,  or  to  any  fund  as  to  which  the  tenant 
for  life  had  an  advantage  over  those  in  remainder  (a).  This  is  to 
be  found  in  every  decree;  and  is  so  familiar,  that  no  report  of  such 
a  case  is  to  be  met  with  in  print.     Cranch  v.  Cranch  (b);  Poivellw. 

{a)  Gibson  v.  Bott,  7  Ves.  89. 

(ft)  James  Cranch,  by  his  will,  dated  the  22nd  of  June,  1791,  after  several 
legacies  to  his  children,  gave  the  residue  of  his  money,  lands,  tenements,  goods, 
chattels,  or  estates  to  his  wife  for  life,  and  after  her  death  to  be  equally  divided 
among  his  children  who  should  be  living  ;  and  appointed  his  wife  executrix. 
Decree  for  an  account,  such  part  as  Avas  already  invested  in  Government  secur- 
ities was  to  be  transferred  to  the  Accountant-General;  and  the  executrix  admit- 
ting that394;5/.  13.s.  2d.  51.  per  Cent.  Bank  Annuities  was  standing  in  her  name, 
it  was  ordered,  that  the  same  should  be  transferi-ed,  &c.,  and  the  dividends 
paid  to  her  for  life;  with  liberty  for  the  plaintilis  to  apply  at  her  decease. 

The  Master's  report,  dated  the  11th  of  July,  1797,  stated,  that  the  personal 
estate  consisted  of  leasehold  premises. 

By  an  order,  dated  the  24th  of  July,  1797,  it  was,  among  other  things,  ordered, 
that  the  51.  per  Cent.  Bank  Annuities,  should  be  sold,  and  the  money  laid  out 
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Cleaver  (c),  and  other  cases,  have  been  selected,  proving  the  invari 
ftble  rule  to  sell  Bank  Stock,  Long  and  Short  Annuities,  leases, 
&c.,  when  the  Court  is  informed  by  the  record  of  the  nature  of  the 
property.  The  consequence  is,  the  residuary  legatee  is  not  entitled 
lo  anything  till  the  debts  and  legacies  are  paid,  and  the 
residue  *  ascertained.  An  objection  has  frequently  been  [  *  320  ] 
made  by  an  annuitant,  when  the  executor  has  desired  to 
pay  the  fund  into  Court,  that  it  would  stop  the  interest.  But  an 
executor  makes  those  payments  at  his  peril.  The  Court  has  some- 
times ordered  the  interest  to  be  paid  to  the  tenant  for  life;  but  that 
must  be  considered  to  have  been  without  prejudice.  In  the  instance 
of  a  Short  Annuity,  the  tenant  for  life  would  wear  out  the  thing. 
Some  certain  rule  must  be  established.  The  rights  of  the  parties 
must  be  the  same  as  if  the  testator  had  converted  the  property  im- 
mediately before  his  death.  That  or  some  other  definite  time  niust 
be  fixed  by  the  Court.  It  cannot  depend  upon  the  account,  the  act- 
ing of  the  executor,  &c.  The  possibility  of  collusion  between  the 
tenant  for  life  and  the  executor  must  be  attended  to.  Suppose  the 
executor  was  himself  tenant  for  life. 

in  3/.  per  Cent.  Annuities,  the  interest  to  be  paid  to  her  for  life,  with  liberty  to 
the  parties  interested  in  the  residue  after  her  death  to  apply.  An  inquiry  was 
directed,  whether  it  was  for  the  benefit  of  the  persons  entitled  to  the  clear  res- 
idue of  the  personal  estate  to  have  the  leasehold  premises  sold;  ansl,  if  it  would 
be  for  their  benefit,  it  was  ordered  that  they  should  be  sold ;  and  that  the  money 
should  be  laid  out  in  theo/.  perCents;  thedividends  to  be  paid  to  her  for  life;  with 
liberty  to  apply  after  her  death. 

(t)  John  Powell,  by  his  will,  dated  the  8th  of  August,  1775,  devised  all  his 
manors,  and  real  estate  to  Cleaver  and  others  for  ninety -nine  years;  remainder 
to  Arthur  Roberts  and  his  first  and  other  sons  in  tail;  remainder  to  William 
Roberts  and  his  first  and  other  sons  in  tail  male;  remainders  over;  and  he  di- 
rected his  trustees,  whom  he  also  appointed  his  executors,  to  lay  out  the  residue 
of  his  personal  estate  in  the  ptirchase  of  lands,  to  be  settled  to  the  same  uses. 

The  bill  was  filed  by  the  first  tenant  for  life,  and  the  usual  decree  was  made. 
By  an  order  dated  the  21st  of  January,  1788,  552/.  '3s.  9(1.  Long  Annuities,  and 
3000/.  Indian  Stock,  standing  in  the  testator's  name  at  his  decease,  were  di- 
rected to  be  sold,  and  the  produce  laid  out  in  3/.  per  Cent.  Annuities;  and  as  to 
33,610/.  Bank  4/.  per  Cent.  Annuities,  and  28,897/.  Bank  5/.  per  Cent.  Anr.uities, 
an  inquiry  was  directed,  whether  the  fund  of  the  testator's  estate  wotild  be  in  a 
better  condition  by  selling  the  same  and  investing  the  produce  in  3/.  per  Cent. 
Annuities;  and  the  Master  certifying  that  it  would,  an  order  was  made  on  the  21st 
of  May,  1788,  for  the  sale  of  those  funds,  and  investing  the  produce  in  the  3/.  per 
Cents. 

Elizabeth  Hoadley  by  her  will  bequeathed  the  residue  of  her  personal  estate  to 
Dr.  Ashe  for  life,  and  after  his  decease  to  be  divided  among  his  children;  to  the 
sons  at  the  age  of  twenty -one;  to  the  daughters  at  that  age  or  marriage. 

An  order  was  made,  that  11,800?.  Bank  5/.  per  Cent.  Annuities  should  be  sold, , 
and  the  produce  laid  out  in  the  3/.  per  Cents. 

Similar  orders  were  made  as  to  5/.  per  Cent.  Annuities  in  Chancey  r.  Rees, 
Peppin  V.  Lovewell,  and  Dagley  v.  Leake;  and  in  Griffiths  v.  Grieve,  as  to  41.  per- 
cent. Annuities.     See  Barthelomon  v.  Scholey  as  to  Short  Annuities. 
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Mr.  Romilly,  and  Mr.  Troiver,  for  the  executors  of  Lady  Anne 
Conoily,  iu  support  of  the  decree. 

The  first  question  is,  whether  Lady  Anne  Conoily  was  entitled  to 
the  annual  produce  of  the  personal  estate  at  the  death  of  the  tes- 
tator; if  not,  the  next  consideration  is,  whether  the  executors  hav- 
ing paid  it  to  her,  and  particularly  the  dividends  of  the  Bank  Stock, 
those  payments  ought  to  be  called  back. 

The  personal  estate  is  given  to  her  for  life  specifically.  As  this 
disposition  is  expressed,  it  is  the  same  as  if  the  testator  had  enu- 
merated the  particular  articles,  of  which  the  personal  estate  con- 
sisted. He  has  not  given  his  personal  estate  to  his  executors,  in 
trust  to  sell,  &c.,  and  that  what  remains  shall  be  given  to  those  per- 
sons: but  he  has  given  the  personal  estate  to  them  specifically,  as 
he  has  given  the  land.  The  Lord  Chancellor  considered,  that  there 
was  nothing  in  the  will,  which  made  it  necessary  for  the  executor 
to  convert  this  property  into  any  other  fund.  For  many  purposes 
a  bequest  of  all  the  personal  estate  is  considered  specific;  for  in- 
stance, upon  the  question  of  exoneration,  where  there  is  a  charge 
of  debts.  There  is  no  doubt  of  the  general  rule:  but  tliis  ques- 
tion does  not  depend  upon  it.  In  the  case  put  by  his 
[  *  327  ]  *  Lordship,  of  a  man  having  an  annuity  for  the  life  of  A., 
and  bequeathing  his  personal  estate  to  A.  for  life,  remainder 
to  his  son,  there  was  a  clear  intention  that  it  should  be  sold.  But 
suppose  he  had  expressly  described  the  annuity,  however  absurd,  it 
must  be  considered  specific.  If  the  only  property  was  40Z.  a  year, 
barely  sufficient  for  a  maintenance,  and  clearly  intended  for  that 
purpose,  upon  this  principle  the  rule  must  extend  to  that  case.  The 
rule  is  founded  in  convenience;  but  there  is  no  fixed  principle,  that 
executors  are  bound  of  necessity  to  make  the  conversion  at  the  tes- 
tator's death,  or  any  given  time  afterwards.  The  executor  ought 
not  to  change  a  permanent  fund  producing  a  larger  interest  to  an- 
other producing  a  smaller,  if  such  conversion  is  not  required  for 
the  payment  of  debts.  The  habit  is  to  do  it  when  the  executor  is 
called  into  this  Court,  not  where  he  is  not  called  upon,  and  no  ques- 
tion is  raised.  If  he  is  liable  to  question  for  not  doing  so,  it  must 
be,  upon  the  principle  of  devastavit.  The  consequence  will  be,  that 
there  will  be  no  possibility  of  executing  a  will  without  the  direction 
of  the  Court,  if,  though  not  called  upon  by  the  remainderman,  he 
must  do  it  at  his  own  peril  immediately.  No  given  period  has  been 
ascertained,  after  which  the  remainderman  shall  have  a  right  to  call 
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npon  him.  The  Court  makes  the  conversion,  but  does  not  consider 
the  executor  as  having  done  wrong  in  not  having  converted.  No 
instance  can  be  found,  where  it  has  come  into  Court  several  years 
after  the  death,  and  the  executor  has  been  charged.  The  period  of 
the  conversion  in  this  instance  at  all  events  ought  to  be,  not  the 
time  of  the  testator's  death,  but  the  year  1796,  when  the  order  was 
made;  for  it  was  competent  to  them  to  call  upon  the  executor  at  a 
prior  time. 

The  second  question  is  of  considerable  novelty,  as  to  what  is  to 
be  done  with  the  dividend  received,  particularly  upon  the  Bank 
Stock.  With  reference  to  the  Bank  Stock,  as  distinguished  from 
the  Annuities,  no  case  has  established  that  the  executor  had  done 
wrong  by  paying  to  the  tenant  for  life  the  interest  of  some 
permanent  *  fund,  though  producing  more  than  if  the  [  *  328] 
property  was  invested  in  the  Si.  per  Cents. :  and  to  make 
this  party  account  for  what  she  has  received,  that  proposition  must 
be  made  out.  This  must  have  often  occurred.  A  considerable  part 
of  the  property  might  have  been  out  upon  securities  at  5Z.  percent. 
If  the  tenant  for  life,  to  whom  the  interest  was  paid  by  the  execu- 
tor, died  insolvent,  would  that  be  a  devastavit?  No  such  decree 
was  ever  made.  Upon  that  hypothesis  it  would  be  necessary  for  the 
executor  immediately  to  call  in  all  the  securities.  Bank  Stock,  India 
Stocks,  mortgages,  &c.,  and  to  invest  the  whole  in  Si.  per  Cents.   • 

The  Lord  Chancellor  [Eldon]  desired  the  counsel  in  reply  not 
to  trouble  himself  upon  the  point  whether  the  bequest  was  specific, 
and  to  advert  to  the  Bank  Stock. 

Mr.  Mansfield,  in  reply. — In  this  respect  there  is  no  difference 
between  the  Bank  Stock  and  the  Annuities.  The  price  is  perfectly 
accidental,  and  is  never  considered.  The  Court  says,  first.  Bank 
Stock  is  the  stock  of  a  trading  company,  not  a  government  fund, 
secured  by  the  Legislature.  The  former  also  produces  a  high  divi- 
dend, and  is  therefore  more  liable  to  fluctuation  and  uncertainty. 
For  these  reasons,  this  Court  never  suffers  those  funds  to  remain 
which  are  considered  hazardous,  and,  to  a  certain  extent,  wasteful. 
The  tenant  fur  life  cannot  have  any  more  right  to  advantage  in  the 
shape  of  that  large  dividend,  than  of  Long  and  Short  Annuities. 
The  Court  goes  further,  ordering  the  conversion  of  4Z.  per  Cents.,  a 
government  fund,  probably  on  the  principle  that  they  are  liable  to 
be  redeemed,  and  not  so  permanent  a  fund.  With  respect  to 
refunding,  these  are  trustees.      Their   conduct   cannot  affect  the 
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rights;  and  it  happens  that  there  are  dividends  now  due  to  Lady- 
Anne  Connolly  in  Court,  which,  if  the  decision  is  against  her,  the 
executors  have  no  objection  to  apply  to  the  refunding,  if  it  is  to  take 
place.  If  an  executor  had  ignorantly  and  honestly  made  the  pay- 
ment, the  Court  would  be  unwilling  to  call  upon  him;  but  is  there 

a  doubt  that  the  person  receiving  the  payments  would  be 
[  *  329  ]  called  on  ?     In  a  few  years  more  *  these  Short  Annuities 

will  expire.  Suppose  the  whole  property  was  in  these  cir- 
cumstances. It  does  not  very  frequently  happen  that  any  payment 
is  made  upon  the  residue  before  the  interference  of  the  Court,  which 
prevents  this  accident.  Several  orders  may,  however,  be  found.  la 
Holder  v.  Holder  (d),  an  account  was  directed  of  all  the  excess  that 
had  been  received  of  Short  Annuities  beyond  41.  per  cent. 

Where  property  is  given  to  persons  in  succession  specifically,  they 
are  entitled  to  enjoy  it  in  specie  tvithout  conversion. — Lord  Chan- 
cellor Eldon. — No  question  arises  upon,  this  will,  except  whether 
this  is  a  specific  bequest  of  such  personal  estate  as  was  the  testa- 
tor's at  the  time  of  his  death.  Lord  Rosslyn  is  represented  to  have 
had  considerable  doubt  whether  it  was  not  specific;  and  if  it  is,  I 
agree,  not  only  Lady  Anne  Conolly,  up  to  the  date  of  the  decree, 
but  afterwards,  and  Mr.  Byng  and  the  other  persons  in  remainder, 
mjist  take  the  specific  produce  of  what  is  specifically  given.  But 
if  it  is  so  to  be  cont-idered,  the  decree  is  not  correct,  considering 
the  bequest  specific  to  the  date  of  that  decree,  and  no  longer.  It 
is  wrong,  therefore,  in  any  way. 

As  to  whether  the  bequest  teas  specific. — Upon  the  question 
whether  this  is  specific,  it  must  be  either  upon  the  words  describ- 
ing the  personal  estate,  or  upon  the  construction  of  those  words, 
coupled  with  the  devise  of  all  his  landed  estates. 

Every  devise  of  land  must  of  necessity  be  specific,  whether  in  par- 
ticular or  general  terms;  otherwise  as  to  personal  property  and  al- 
though by  1  Vict.  c.  26,  s.  24,  every  will  must  be  construed  with  refer- 
ence to  the  real  and  personal  estates  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the  death 
of  the  testator,  unless  a  contrary  intention  shall  appear  by  the  will ;  the 
opinion  appears  generally  to  have  prevailed  that  a  residuary  devise 
of  land  is  also  specific.  See  note  to  Ancester  v.  Mayer,  ante,  vol.  1, 
p.  768,  and  cases  there  cited.  Rule  as  to  the  conversion  of  perish- 
(d)  In  Chancery,  May,  1769. 
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able  property  given  to  persons  in  succession,  not  specifically. — 
With  respect  to  the  latter,  every,  devise  of  land,  whether  in  partic-  - 
ular  or  general  terms,  must  of  necessity  be  specific,  from  this  cir- 
cumstance, that  a  man  can  devise  only  what  he  has  at  the  time  of 
devising.  Upon  that  ground,  in  a  case  at  the  Cockpit,  it  was  held, 
that  a  residuary  devisee  of  laud  is  as  much  a  specific  devisee  as  a 
particular  devisee  is. 

But  it  is  quite  different  as  to  personal  estate.  The  question  must 
be,  did  he  mean  to  dispose  of  ivhat  he  had  at  the  date  of  the  tvill,  or 
of  that  ivhich  he  should  have  at  his  death  f  If  he  meant  the  former, 
then  every  part  of  that  identical  personal  estate,  which  is  disposed 
of  between  the  date  of  the  will  and  the  death,  is  a  legacy 
adeemed :  2^^^^  tanto  it  is  gone.  If  the  question  is,  ^whether  [  *  330  ] 
those  subjects,  to  be  acquired  between  the  date  of  his  will 
and  his  death,  should  pass,  I  cannot  say  he  did  mean  that.  If  not, 
it  can  only  be  specific  thus:  that  the  persons  to  take  the  personal 
estate  he  should  have  at  his  death  in  different  interests  should  en- 
joy it  as  he  left  it. 

Not  one  word  of  this  will  goes  to  that.  It  is  given  as  "all  his 
personal  estate;"  and  the  mode  in  which  he  says  it  is  to  be  enjoyed, 
is  to  one  for  life,  and  to  the  others  afterwards.  Then,  the  Court 
says,  it  is  to  be  construed  as  to  the  perishable  ]iart,  so  that  one  shall 
take  for  life,  and  the  others  afterwards ;  and  unless  the  testator  directs 
the  mode,  so  that  it  is  to  continue  as  it  was,  the  Court  understands 
that  it  shall  be  x>ut  in  such  a  state,  that  the  others  may  enjoy  it  af- 
ter the  decease  of  the  first;  and  the  thing  is  quite  equal;  for  it  might 
consist  of  a  vast  number  of  particulars;  for  instance,  a  personal  an- 
nuity, not  to  commence  in  enjoyment  till  the  expiration  of  twenty 
years  from  the  death  of  the  testator,  payable  upon  a  contingency, 
perhaps.  Justice  of  the  rule,  as  ivasting  property  is  converted  for 
the  benefit  of  persons  in  remainder,  future  interests  for  the  benefit 
of  the  tenant  for  life.  If,  in  this  case,  it  is  equitable  that  Long  or 
Short  Annuities  should  be  sold,  to  give  every  one  an  equal  chance, 
the  Court  acts  equally  in  the  other  case;  for  those  future  interests 
are,  for  the  sake  of  the  tenant  for  life,  to  be  converted  into  a  present 
interest,  being  sold  immediately,  in  order  to  yield  an  immediate  in- 
terest to  the  tenant  for  life.  As  in  the  one  case,  that  in  ivhich  the 
tenant  for  life  has  too  great  an  interest,  is  melted  for  the  benefit  of 
the  rest ;  in  the  other,   that,  of  which,  if   it  remained  in  specie,  he 
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might  never  receive  anything,  is  brought  in,  and  he  has  immedi- 
ately the  interest  of  its  present  worth. 

As  to  the  annuities  charged  upon  this  estate,  the  tenant  for  life, 
if  entitled  to  the  whole,  would  be  properly  paying  out  of  the  ag- 
gregate property  the  annuities.  But  it  would  be  great  injustice  to 
those  in  remainder,  if  these  capital  sums  were  paid  out  of  that  part 
of  the  bulk  of  the  property  which  does  not  consist  of  perishable 
interests,  and  were  not  to  be  thrown  in  proportion  upon  the  perish- 
able part.  The  ordinary  rule  of  apportioning  requires, 
[  *381  ]  that,  *in  some  degree,  a  provision  should  be  made  out  of 
those,  (the  Short  Annuities),  if  they  remain,  and  not  out 
of  the  Si.  per  Cents,  only. 

A  residuary  legatee  of  personal  estate  does  not  take  it  specifically, 
except  in  ca^es  where  all  the  charges  ivhich  ivould  previously  fall  upon 
it  are  thrown  tipo7i  other  funds. — The  cases  alluded  to  where  per- 
sonal estate  has  been  taken  to  be  specifically  given,  do  not  apply. 
First  where  a  residuary  legatee  takes  it  [the  residue]  as  a  specific 
gift,  not  subject  to  debts,  the  inference,  that  he  is  to  take  that  per- 
sonal estate,  is  not  made,  in  general  cases,  upon  the  bequest  of  all 
the  testator's  personal  estate,  but  upon  the  eff'ect  of  that,  connected 
with  what  arises  out  of  other  parts  of  the  will,  with  regard  to  the 
intention  to  fix  upon  other  funds  charges  that  would  primarily  fell 
upon  that  fund;  and  that  must  be  made  out,  not  by  conjectures, 
but  by  declaration  plain,  or  manifest  intention  (e).  That  is  the 
principle  upon  which  it  is  agreed  these  cases  are  to  be  construed  ; 
and  the  intention  has  never  been  considered  manifest  merely  from 
a  disposition  of  the  personal  estate  in  the  same  clause  with  land  ; 
which  must  be  taken  to  be  specifically  given.  But  those  cases  do 
not  go  the  length,  that  if  the  enjoyment  is  portioned  out  in  life  in- 
terests, with  remainders  over,  it  is  specific.  I  am  clearly  of  opinion, 
therefore,  that  this  is  not  a  case  in  which  the  personal  estate  is  in 
this  sense  specifically  given,  with  a  direction  that  it  shall  remain 
specifically  such  as  it  was  at  the  testator's  death;  and  the  purposes 
for  which  it  is  given  are  those  for  which  it  is  admitted  there  is  a 
general  rule,  that  these  perishable  funds  are  to  be  converted  in  such 
a  way  as  to  produce  capital  bearing  interest. 

I  was  astonished  when  that  was  doubted.     From  general  recollec- 

(e)  See  Ancaster  t).  Mayer,  ante,  vol.  1,  p.  723,  and  note.  A  residuary  be- 
quest of  personalty  will  not  be  considered  as  specific,  merely  because  it  is 
comprised  in  the  same  clause  as  a  residuary  devise  of  land,  which  must  be  taken 
to  be  specifically  given. 
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tion,  I  had  considered  the  practice  to  be,  that  the  first  moment  the 
observation  of  the  Court  was  drawn  to  the  fact,  the  Court  would  not 
permit  property  to  be  laid  out,  or  to  remain  upon  such  funds,  under 
a  direction  to  lay  it  out  in  government  securities,  but  would  im- 
mediately order  it  to  be  converted  into  that  which  the  Court  deems, 
for  the  execution  of  trusts,  a  government  security. 

Bank  Stock  not  a  government  security,  and  must  be  sold.— I 
pass  over  what  has  been  said  as  to  real  securities; 
*  for  there  is  a  great  difference  between  real  securities,  or  [  *3o2] 
Bank  Stock,  for  instance,  and  government  securities.  Bank 
Stock  is  as  safe,  I  trust  and  believe,  as  any  government  security; 
but  it  is  not  government  security ;  and  therefore  this  Court  does  not 
lay  out,  or  leave,  the  property  in  Bank  Stock;  and  what  the  Court 
will  decree,  it  expects  from  trustees  and  executors ;  I  will  not 
state  what  the  Court  would  do,  where  executors  had  not  made  these 
conversions.  That  depends  upon  many  circumstances.  But  I  abide 
by  Lord  Kenyan's  rule  in  the  case  of  Mr.  Champion,  an  executor, 
before  which  time  it  was  doubted  whether  an  executor  could  lay  out 
the  property  in  the  3Z.  per  Cents.  Lord  Kenyon,  who  was  a  reposi- 
tory of  valuable  knowledge,  produced  a  dictum  of  Lord  Northingfon, 
that  the  Court  would  protect  an  executor  in  doing  what  it  would 
order  him  to  do.     The  Court  in  this  case  would  order  him  to  do  that. 

The  Court  docs  not  call  in  real  security  without  an  inquiry. — It  is 
not  so  in  the  case  of  a  mortgage.  The  Court  would  not  permit  a 
real  security  to  be  called  in  without  an  inquiry,  whether  it  would 
be  for  the  benefit  of  every  person;  and  it  is  accident  that  some  part 
of  the  assets  will  produce  more  interest  than  a  genuine  trust  se- 
curity. In  some  instances,  there  is  little  doubt,  it  may  be  not  only 
for  the  benefit  of  the  tenant  for  life,  but  for  the  substantial  interest 
of  the  remainder-man,  that  the  property  should  not  be  shifted  from 
a  good  real  security 

As  to  the  time  of  conversion. — The  question  then  is,  whether  the 
Court  will  change  the  fund,  not  as  between  the  remainder-man  and 
the  executor,  but  in  a  question  between  the  tenant  for  life  and  the 
remainder-man;  and  the  question  with  the  executor  cannot  well 
arise,  so  as  to  be  acted  upon,  till  a  failure  by  the  tenant  for  life,  or 
those  who  represent  him;  for  the  justice  of  the  case,  if  the  tenant 
for  life  has  received  so  much,  would  be,  that  he  should  bring  it 
back  in  case  of  the  executor,  who  paid  him.  If  the  rule  is,  that  the 
fund  shall  not  remain,  it  is  impossible  to  say,  the  date  of  the 
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decree  shall  decide.     I  do  not  like  to  put  it  upon  the  possi- 
[  *  333]   bility  of  collusion;  but  that  is  not  to  be  totally  ^neglected, 

for  it  may  happen,  that  the  executor  himself  may  be  the 
tenant  for  life,  and  then  he  has  an  interest  in  delay.  Of  necessity 
there  must  be  a  great  delay,  before  there  can  be  a  final  decree  in  a 
cause  of  great  property,  and  it  may  be  very  much  protracted  where 
there  is  an  interest.  However,  I  do  not  put  it  upon  that.  Equity 
considers  conversion  effected  when  it  could  he  first  effected. — But  if 
the  principle  is,  that  the  Court,  when  its  observation  is  thrown  upon 
it,  will  order  the  conversion,  it  ought  to  be  considered,  to  all  practi- 
cable purposes  as  converted,  when  it  codld  be  first  converted.  That 
is  the  genuine  inference  from  the  other  principle.  If  the  Court  has 
ever  attended  to  the  difficulties  often  thrown  before  it,  with  regard 
to  perishable  property  of  other  kinds,  as  leasehold  estate  (/ ),  &c., 
it  never  has  as  to  stock.  You  can  learn  the  price  at  which  it  might 
'be  converted  on  any  day,  and  the  moment  the  Court  was  ordered 
by  the  Legislature  to  lay  out  its  funds  in  stock,  it  neces- 
sarily held,  that  for  this  purpose  stock  must  always  be  considered  of 
the  same  value.  It  is  for  the  benefit  of  the  creditor  that  it  should 
be  thrown  into  a  lasting  fund;  and  it  is  equal  to  all  the  parties  in- 
terested. As  to  Bank  Stock,  the  Court  has  ordered  4i.  per  Cents, 
and  5Z.  per  Cents,  to  be  sold  and  converted  into  3Z.  per  Cents.,  upon 
this  ground,  that,  however  likely,  or  not,  that  they  may  be  redeemed, 
the  Courts  look  at  them  as  a  fund  that  is  not  permanent,  though  it 
may  I'emain  for  ever;  and  considers,  that  from  that  quality,  there 
is  an  advantage  to  the  present  holder,  who  gets  more  interest,  be- 
cause they  are  liable  to  be  redeemed  {g).  I  do  not  know  whether 
the  reasoning  is  as  just  in  practice  as  it  is  in  theory.  Property 
cannot  be  laid  out  by  this  Court  in  Bank  Stock  in  the  execution  of 
a  trust  to  lay  it  out  in  government  securities,  for  it  is  not  a  govern- 
ment security.  Converting  that,  therefore,  the  executors  would 
have  done  what  this  Court  would  have  ordered,  and  that 
[  *  334  ]  falls  *  under  the  same  consideration,  and  the  advantage, 

(/)  Gibson  v.  Bott,  7  Ves.  89.  The  Court  in  laying  out  money  in  the  funds 
does  not  attend  to  the  difference  in  the  price  of  stock. 

fc/)  In  a  recent  case,  however,  an  executrix,  who  was  also  tenant  for  life 
under  a  will  directinfj;  the  residuary  estate  to  be  sold,  and  the  proceeds  invested 
in  sjovernment  or  other  good  security,  was  held  not  to  be  personally  liable  for 
not  converting  into  Consols  a  sum  of  Navy  5/.  per  Cent.  Annuities  forming  part 
of  the  residuary  estate:  Baud  v.  Fardell,  7  De  G.  Mac.  &  G.  28.  And  see  now 
22  &  23  Vict.  c.  35,  s.  32.  and  23  &  24  Vict.  c.  38,  ss.  11  &  12,  and  General 
Order  of  Feb.  1861;  and  Hume  v.  Richardson,  31  L.  J.  N.  S.  (Ch.)  713;  and  see 
note  to  Brice  v.  Stokes,  post. 
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if  any,  ought  not  to  accrue  to  the  tenant  for  life.  The  account, 
therefore,  must  go  as  to  that,  as  well  as  the  Long  and  Short  Annui- 
ties, from  the  time  at  which  it  icould  have  been  converted,  if  the  ob- 
servation of  the  Court  Jiad  been  drawn  to  the  fact  that  the  executors 
were  possessed  of  those  funds. 

Thid  petition,  of  rehearing  is  therefore  well  founded. 


Where  there  is  a  general  bequest  of  property  of  a  perishable  or 
wasting  nature,  such  as  Long  Annuities  or  leaseholds,  to  persons  in 
succession,  an  important  question  arises,  whether  it  is  to  be  con- 
verted into  other  property  of  a  permanent  nature,  so  as  to  insure 
the  enjoyment  of  it  by  every  person  successively,  or  whether  it  is  to 
remain  in  specie  unconverted,  leaving  to  those  in  remainder  only  a 
chance  of  enjoyment,  or  at  all  events  of  taking  the  property  much 
diminished  in  value.  It  was  decided  by  Lord  Eldon,  in  the  princi- 
pal case,  which  appears  to  be  the  first  reported  case  in  which  the 
subject  was  thoroughly  discussed,  that,  as  a  general  rule  (and  in  the 
absence  of  any  express  or  implied  intention  of  the  testator,  that  it 
is  to  be  enjoyed  in  specie),  perishable  property  is  to  be  converted  in 
such  a  way  as  to  produce  capital  bearing  interest,  and  put  in  such 
a  state  that  the  others  may  enjoy  it  after  the  decease  of  the  first: 
Tic/cnery.  Old,  18  L.  R.  Eq.  426;  Thursbij  y.  Thursbij,  19  L.  R. 
Eq  406;  Macdonald  v.  Irvine,  8  Ch.  D.  101;  1  Seton,  Dec.  470, 
993,  999,  1000,  4th  ed.  [Where  the  testator  gives  his  personal  pro- 
perty in  trust,  or  directly  to  several  persons  in  succession,  the 
Court  implies  an  intention  that  such  property  shall  bo  converted 
into  a  fixed  and  permanent  form,  so  that  the  beneficiaries  may  take 
the  use  and  income  of  it  in  succession.  In  the  United  States  it 
must  be  converted  into  safe  investments,  according  to  the  rules  in 
force  in  the  different  States:  Perry  on  Trusts,  Sec.  449.] 

Upon  the  same  principle,  Lord  Eldon  lays  it  down,  that  rever- 
sionary property  (a  personal  annuity,  for  instance),  not  to  com- 
mence till  the  expiration  of  twenty  years  from  the  death  of  the  tes- 
tator, or  payable  on  a  contingency,  given  to  persons  in  succession, 
ought  to  be  similarly  converted.  ''If,  in  the  one  case,"  observes 
his  Lordship,"  it  is  equitable,  that  Long  or  Short  Annuities  should 
be  sold,  to  give  every  one  an  equal  chance,  the  Court  acts  equally 
in  the  other  case;  for  those  future  interests  are,  for  the  sake  of  the 
tenant  for  life,  to  be  converted  into  a  present  interest,  being  sold 
immediately,  in  order  to  yield  an  immediate  interest  to  the  tenant 
for  life.  As  in  the  one  case,  that  in  which  the  tenant  for  life  has 
too  great  an  interest,  is  melted  for  the  benefit  of  the  rest;  in  the 
other,  that  of  which,  if  it  remained  in  specie,  he  might  never  re- ' 
ceive  anything,  is  brought  in,  and  he  has  immediately  the  in- 
terest of  its  present  worth."  Ante,  p.  330.  And  see  the 
^remarks  of  Lord  Brougham  in  Prendergast  v.  Fendergast,  [  *  335  ] 
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3  H.  L.  C.  218;  Wightwick  v.  Lord,  3  Jur.  N.  S.  699;  S.  C.  nom. 
Lord  V.  Wightwick,  4  De  G.  Mac.  &  G.  803;  Baud  v.  Fardell,  7  De 
G.  M.  &  G.  633,  634;  Johusonv.  Routh,  3  Jar.  N.  S.  1048;  27  L.  J. 
IGh.)  305;  Countess  of  Harrington  v.  Sir  William  Atherton,  2  De 
G.  Jo.  &  Sm.  352;  Wilkinson  v.  Duncan,  23  Beav.  469;  and  the  ob- 
servations of  Lord  Cottenham,  in  Pickering  v.  Pickering,  4  My.  «& 
Cr.  298. 

Tlie  rule  is  also  applicable  to  all  such  other  existing  investments 
as  are  not  of  the  recognized  character,  and  are  consequently  deemed 
to  be  more  or  less  hazardous:  Macdonald  v.  Irvine,  8  Ch.  D.  112. 
[If  a  legacy  of  money  or  stocks  is  given  for  life,  the  tenant  for  life 
cannot  have  possession  of  them  unless  he  gives  security  to  protect 
the  rights  of  the  remainder-man:  De  Grafifenreid  v.  Green,  1  Cold. 
109;  Lippincott  v.  Warder,  14  S.  &  E.  118;  Rodgers  v.  Kodgers,? 
Watts,  19.] 

The  result  of  the  rule  laid  down  by  Lord  Eldon,  in  Hoive  v.  Lord 
Dartmouth,  appears  to  be,  that  where  personal  estate  is  given  in 
terms  amounting  to  a  general  residuary  bequest,  to  be  enjoyed  by 
persons  in  succession,  the  interpretation  the  Court  puts  upon  the 
bequest  is,  that  the  persons  indicated  are  to  enjoy  the  same  thing 
in  succession;  and  in  order  to  effectuate  that  intention,  the  Court, 
as  a  general  rule,  converts  into  permanent  investments  so  much  of 
the  personalty  as  is  of  a  wasting  or  perishable  nature  at  the  death 
of  the  testator,  and  also  reversionary  interests.  The  rule  did  not 
origiQally  ascribe  to  testators  the  intention  to  efPeet  such  conver- 
sions, except  in  so  far  as  a  testator  may  be  supposed  to  intend  that 
which  the  law  will  do;  but  the  Court,  finding  the  intention  of  the 
testator  to  be,  that  the  objects  of  his  bounty  shall  take  successive 
interests  in  one  and  the  same  thing,  converts  the  property,  as  the 
only  means  of  giving  efPect  to  that  intention:  Per  Sir  J.  Wigram, 
V.  C.,  3  Hare,  611.  [See  Eichelberger  v.  Barnetz,  17  S.  &  R.  293; 
Wooten  V.  Burch,  2  Md.  Ch.  190;  Covenhoven  v.  Shuler,  2  Paige, 

132.] 

It  follows  from  what  is  laid  down  in  the  principal  case  that  all 
property,  of  whatever  kind,  included  in  a  residuary  bequest,  whether 
wasting  or  perishable,  or  even  permanent,  in  its  character,  if  it  be 
not  invested  in  permanent  government  securities  (which  are  not 
now  confined  to  dl.  per  Cent.  Consols,  but  include  those  authorized 
by  the  General  Order  of  the  1st  Feby.,  1861  (a) ),  or  real  securities, 
would,  in  the  absence  of  any  directions  to  invest,  be  converted  and 
invested,  by  order  of  the  Court,  in  dl  per  Cent.  Consols:  see  also 
Thornton  v.  Ellis,  15  Beav.  193;  and  it  will  be  a  breach  of  trust  on 
the  part  of  trustees  not  to  act  in  the  same  manner:  Bate  v.  Hooper, 
5  De  G.  M.  &  G.  388. 

For  instances  of  the  application  of  the  rule  laid  down  in  the  prin- 
cipal case,  see  Lichfield  v.  Baker,  2  Beav.  481 ;  Sutherland  v.  Cooke, 
1  Coll.  498;    Pickup  v.  Atkinson,  4  Hare,  625;  Caldecott  v.  Calde- 
(a)  See  note  to  Brice  v.  Stokes,  post. 
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cott,  1  y.  &  C.  C.  C.  312;  Johnson  v.  Johnson,  2  Coll. 
441;  *  Benny.  Dixon,  10 Sim.  Q'SQ]  Chambers  y.  Chambers,  [  *336  ] 
15  Sim.  183;  Lichfield  v.  Baker,  13  Beav.  447;  Oakes  v. 
Strachen,  13  Sim.  414;  Hood  v.  Clapham,  19  Beav.  90;  Jebb  v. 
Tug  well,  20  Beav.  84;  7  De  G.  Mac.  &  G.  663;  Blann  v.  £e//,  5  De 
Gex  &  Sm.  658;  2  De  G.  Mac.  &  G  775;  Howard  v.  A'a?/,  27  L.  J. 
N.  S.  (Ch.)  448;  Craig  v.  Wheeler,  29  L.  J.  (Ch.)  374;  In  re  Shaw's 
Trusts,  12  L.  R.  Eq.  125.  [If  there  is  any  danger  of  the  property 
being  carried  away  or  wasted,  the  trustees  or  cestui  que  trust  may 
apply  to  the  court  for  an  injunction,  and  a  decree  may  be  granted 
requiring  the  tenant  for  life  to  give  proper  security  for  the  property: 
Howell  V.  Howell,  3  Iredell,  522;  Ramsel  v.  Green,  18  Ala.  771; 
Chrisholm?;.  Starke,  3  Call.  25;  Langworthy  v.  Chadwick,  13  Conn. 
42;  Wescott  v.  Cady,  5  Johns.  Ch.  334.] 

And  the  rule  applies  in  favour  of  one  having  a  life  annuity 
charged  on  a  residue:   Wightivick  v.  Lord,  6  Ho.  Lo.  Ca.  217. 

So,  likewise,  if  it  be  charged  on  a  wasting  fund.  See  Fryer  v. 
Butter,  8  Sim.  442,  the  testator  gave  to  M.  W.  an  annuity  of  40Z. 
for  life,  payable  out  of  his  Long  Annuities;  and  directed,  that  atM. 
W.'s  death  the  principal  out  of  which  the  annuity  arose  should  go 
to  his  next  of  kin  then  living;  and  he  further  directed,  that  the  an- 
nuity should  be  secured  on  his  stock  of  Long  Annuities.  The  tes- 
tator died  possessed  of  509Z.  Long  Annuities;  Sir  L.  Shadivell,  V.  C, 
held,  that  a  fund  for  payment  of  the  annuity  ought  to  be  provided 
in  the  Three  per  Cents.,  and  that  the  money  required  for  that  pur- 
pose ought  to  be  raised  by  the  sale  of  part  of  the  Long  Annuities 
and  that  the  remainder  of  the  Long  Annuities  formed  part  of  the 
testator's  residuary  estate. 

Where  the  interest  of  successive  takers  of  a  residue  are  not  con- 
flicting, as  where  a  residue  is  given  to  a  widow  for  the  maintenance 
of  herself  and  children,  with  remainder  to  the  children,  the  case  for 
conversion  is  weaker  than  where  the  interests  of  the  tenant  for  life 
and  remainderman  are  antagonistic:  Marshall  v.  Bremner,  2  Sm.  & 
G.  237.  The  result  is  the  same  where  an  absolute  gift  to  a  daughter 
is  cut  down  by  way  of  settlement  to  a  life  interest:  Vachell  v.  Ro- 
berts, 32  Beav.  140. 

The  mere  absence'  of  a  direction  to  convert  the  property  has  never 
been  construed  to  mean  that  it  should  be  enjoyed  in  specie  by  le- 
gatees in  succession;  Johnson  v.  Johnson,  2  Coll.  441;  Morgan  v. 
Morgan,  14  Beav.  72,  83. 

Where  perishable,  wasting,  or  reversionary  property  is  given  to 
persons  in  succession  specifically,  in  the  strict  sense  of  that  term, 
then  there  can  be  no  reason  for  converting  it:  Vincent  y.  Neivcombe, 
Younge,  599;  Cockran  v.  Cockran,  14  Sim.  248. 

If,  moreover,  an  intention  can  be  collected  from  the  will,  that 
property  shall  be  enjoyed  in  specie,  as  it  existed  at  the  death  of  the 
testator,  although  the  property  be  not,  in  a  technical  sense,  speci- 
fically bequeathed,  where,  for  instance,  in  the  gift  of  the  vendor, 
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there  is  a  parlial  enumeration  of  articles,  which  does  not  render  the 
residuary  gift  specific  (Sutherland  v.  Cooke,  1  Coll.  894)  it  ought 
not  to  be  converted,  (See  Pickering  v.  Pickering,  4 
[*337]  My.  *&Cr.  299;  Hubbard  v.  Young,  10  Beav.  203;  Har- 
ris  V.  Poyner,  1  Drew  181)  even  although  the  trustees  have 
given  to  them  a  discretionary  power  to  do  so.  See  Lord  v:  Godfrey, 
4  Madd.  455;  where  such  power  was  considered  to  be  given  to  the 
trustees,  with  a  view  to  the  security  of  the  property,  and  not  with 
a  view  to  vary  or  affect  the  relative'rights  of  the  legatees.  See  also 
Bethune  V.Kennedy,  1  My.  &  Cr.  114;  Milne  v.  Parker,  12  Jur.  171; 
UAglie  v.  Frijer,V2  Sim.  1;  Evansw.  Jones,  2  Coll.  516;  Marshall  v. 
Bremner,2Sm.&G.  237;  Hubbardw.  Young,  lOBeav.203:  Morgan  v. 
Morgan,  14  Beav.  12;  Mills  v.  5roiwi, 21  Beav.  1 ;  Re  Lleicellyn's  Trust, 
29  Beav.  171:  Fielding  \.  Preston,  1  DeG.  &  Jo.  438;  Boijs  v.  Boys, 
28  Beav.  436.  [If  there  is  a  specific  gift  of  stocks,  the  specific  le- 
gatee will  take  the  rents  and  dividends  of  the  specified  property: 
Harrison  v.  Foster,  9  Ala.  955.] 

But  it  seems  that  the  argument  in  favour  of  specific  enjoyment 
of  things  partially  enumerated  is  weaker  when  they  are  given 
through  _the  intervention  of  a  trust,  (Craig  v.  Wheeler,  29  L.  J. 
(Ch. )  3/4;  8  W.  K.  172;  Vincent  v.  Newcombe,  Young,  599; 
Vaughan  v.  Buck,  1  Ph.  75;  Blann  v.  Bell,  2  De.  G.  Mac.  &  G.  775; 
Bowdenv.  Boivden,  17  Sim.  65:  Hood  v.  Clapham,  19  Beav.  90; 
Boys  V.  Boys,  28  Beav.  436;  Thursby  v.  Thursby,  19  L.  K.  Eq! 
395;)  and  upon  the  whole  the  authorities  show  an  inclination  on 
the  part  of  a  succession  of  judges  to  allow  small  indications  of 
intention  to  prevent  the  application  of  the  general  rule.  Mac- 
donald  v.  Irvine.  8  Ch.  D.  112;  per  Baggaley  L.J.;  see  also  Hinves 
V.  Hinves,  3  Hare,  611;  Mackie  v.  Mackie,  5  Hare,  70,  77:  Morgan 
V.  Morgan,  14  Beav.  72;  Holgate  v.  Jennings,  24  Beav.  623;  Benn 
V.  Dixon,  10  Sim.  636;  sed  vide  Mills  v.  Mills,  7  Sim.  508;  Thursby 
V.  Thursby,  19  L.  R.  Eq.,  395. 

But  it  has  been  recently  laid  down  by  a  very  eminent  judge  that 
the  rule  must  be  applied  unless,  upon  a  fair  construction"" of  the 
will,  a  sufficient  indication  of  intention  is  to  be  found  that  it  is  not 
to  be  applied;  the  burden  in  every  case  being  upon  the  person  who 
says  the  rule  of  the  Court  of  Chancery  ought  not  to  bo  applied  in 
the  particular  case.  Macdonald  v.  Irvine,  8  Ch.  D.  124,  per 
James,  L.J. 

Hence  it  has  been  held,  that  an  express  direction  for  sale  at  a  par- 
ticular  i^eriod,  indicates  an  intention  that  there  should  be  no  pre- 
vious sale  or  conversion.  Thus,  an  express  trust  to  convert  at  the 
death  of  the  tenant  for  life,  will  entitle  the  tenant  for  life  to  spe- 
cific enjoyment.  Alcockv.  Sloper,  2  My.  &  C.  Qd9;  Daniel  v.  WaiTen, 
2  Y.  &  C.  C.  C.  290;  Harvey  v.  Harvey,  5  Beav.  134;  Rowew.  Rowe, 
29  Beav.  276;  Gray  v.  Siggers,  15  Ch.  D.  74. 

A   power  to  vary    securities    is   important,  as  showing  that  the 
testator  did  not  intend  his  residue  to  remain  on  perishable  securities- 
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*  Morgan  v.  Morgan,  14  Beav.  72,  85.     But  it  is  said  by   [  *  338  ] 
Sir  John  Leach,  V.-C,  in  Lord  v.  Godfrey,  4  Madd.  459, 
that  such  power  is  given  to  trustees  with  a  view  to  the  security  of 
the  property,  and  not  with   the  view  to  vary   or  aft'ect  the  relative 
rights  of  the  legatees. 

And  where  the  property  is  given  over  specifically  at  the  death 
of  the  tenaat  for  life,  he  will  be  entitled  to  the  enjoyment  thereof 
in  specie  (House  v.  Way,  12  Jur.  958;  18  L.  J.  (Ch. )  22;  Harris  v. 
Poyner,  1  Drew.  114:;D^Agliev.  Fryer,  12  Sim.  1;  Collins  v.  Collins, 
2  My.  &  K.  703;)  and  where  the  conversion  of  a  part  is  ex- 
pressly postponed  for  a  certaia  time,  the  tenant  for  life  will  be  en- 
titled to  specific  enjoyment  during  that  period.  Green  v.  Britten, 
1  De  G.  J.  &  S.  649.  [See  Holman's  Appeal,  12  Harris  (Pa.), 
178;  German  v.  German,  3  Casey,  116;  Dunbar  v.  Woodcock,  10 
Leigh,  628.] 

The  result  is  the  same  where  there  is  a  power  to  sell,  or  renew 
leaseholds  with  his  consent,  Hinvesy.  Hinves,  3  Hare,  609;  CVoii'e  v. 
Crisford,  17  Beav.  507;  Hind  y.  Selby,  22  Beav.  373:  Skirving  v. 
WiiUams,  24  Beav.  275. 

And  where  a  tenant  for  life  is  entitled  to  enjoy  in  specie,  the 
rule  is  that  investments  may  remain,  but  debts  must  be  realised: 
Holgate  v.  Jennings,  24  Beav.  623;  in  which  case  Sir  John  Romilly, 
M.R.,  appears  to  have  treated  Turnpike  Bonds  as  debts. 

Bat  in  a  recent  case  a  power  given  in  a  will  by  a  testator  to  trus- 
tees, after  a  direction  to  sell  and  convert  his  real  and  personal 
estate,  "  to  continue  invested  any  of  his  government  stocks  and 
real  securities,"  was  held  to  be  confined  to  such  government  stocks 
as  were  of  a  permanent  character,  and  therefore  not  to  include 
Loug  Annuities.     See  Tickner  v.  Old,  18  L.  R.  Eq.  422. 

A  direction  that  certain  property — shipping — comprised  in  a  ' 
residuary  bequest  should  not  be  converted  during  a  certain  term 
of  years  is  tantamount  to  a  direction  that  it  should  remain  in 
specie  during  that  term,  and  the  tenant  for  life  will  be  entitled  to 
the  income  of  it  while  it  so  remains  in  specie  (Green  v.  Britten,  1 
De  G.  Jo.  &  Sm.  655),  or  until  it  is  sold  under  a  discretionary 
power  vested  in  trustees.  (lb. ) 

So,  w^here  there  is  a  direction  in  a  will,  that  trustees  should  in 
their  sole  discretion  sell  so  much,  and  such  part  of  the  residuary 
estate  as  they  might  think  necessary,  the  Court  will  not  interfere  with 
their  discretion,  so  as  to  prevent  the  tenant  for  life  enjoying  lease- 
holds in  specie,  especially  when  a  considerable  time  has  elapsed 
siuce  such  discretion  had  been  exercised :  hi  re  SewelVs  Estate,  1 1  L. 
R.  Eq.  80;  see  also  In  re  Leonard,  Theobald  v.  King,  92  W.  R.  234. 

The  result  is  the  same,  and  the  tenant  for  life  will  be  entitled  in 
specie  until   conversion   where  the    discretion   to  sell    is   general 
(Boivden  v.  Boicden,  17   Sim.  65;  Burton  v.    Mount,  2  De 
G.    &  Sm.   *383;  Skirving  v.    Williajns,   24  Beav.    275;   [*339] 
Rowe  V.  Roive,  29  Beav.  276),  especially  if  the  directions 
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be,  not  to  sell  without  consent  (Hinves  v.  Hinves,  3  Hare,  609;  Ellis 
V.  Eden,  23  Beav.  543).  And  where  there  is  a  direction  to  pay  the 
produce  of  any  portion  not  converted  to  the  tenant  for  life,  he  will 
be  entitled  in  the  meantime  until  conversion:  Mackie  v.  Mackie,  5 
Hare,  70;  Wrey  v.  Smith,  14  Sim.  202;  Johnston  v.  Moore,  27  L.  J. 
(Ch.)  453;  Lean  v.  Lean,  23  W.  R.  484;  Miller  v.  Miller,  13  L.  R. 
Eq.  263.  [All  cases  in  which  the  question,  whether  the  first  taker 
is  to  have  the  use  of  the  property  in  specie  or  on  a  converted 
form,  must  be  determined  by  their  own  facts  and  the  construction 
of  the  instrument  under  which  the  trust  exists:  Hidden  t?.  Hidden, 
103  Mass.  59.] 

An  express  power  to  sell  realty,  does  not  afford  by  any  indication 
of  intention  that  the  wasting  securities  should  be  specifically  en- 
joyed, (Jebb  v.  Tugicell,  20  Beav.  84;)  nor,  moreover,  will  a  mere 
power  to  retain  investments,  entitle  a  tenant  for  life  to  specific  en- 
joyment, {Porter  v.  Baddeley,  5  Ch.  D.  542;)  nor  a  discretion  in 
trustees  to  retain  or  sell  any  part  of  the  trust  estate.  Gray  v.  Siggers, 
15  Ch.  D.  74;  (the  headnote  of  which  is  inaccurate)  Simpson  v. 
Lester,  4  Jur.  (N.  S.)  1269. 

A  direction  to  discharge  incumbrances  on  (Re  SewelVs  Estate,  11 
At.  R.  Eq.  80),  to  renew  or  keep  in  repair  {Crowe  v.  Crisford,  17 
Beav.  507),  or  a  power  to  demise  {Hinde  v.  Selby,  22  Beav.  373; 
Thiirsby  v.  Thursby,  19  L.  R.  Eq.  395)  leaseholds,  has  been  held  a 
sufficient  indication  of  intention  that  the  tenant  for  life  should  en- 
joy them  in  specie. 

An  exception  from  a  general  direction  to  convert,  may  show  an 
intention  that  Long  Annuities  are  to  be  enjoyed  in  specie.  Thus, 
in  Wilday  v.  Sandys,  7  L.  R.  Eq.  455,  a  testator  gave  his  residuary 
estate  to  trustees  in  trust  to  convert  into  money  such  parts  thereof 
as  should  not  at  his  decease  consist  in  money,  or  bo  invested  in  any 
of  the  public  funds  or  government  securities,  and  to  invest  the  same 
in  such  public  funds  or  government  securities  as  to  them  should 
seem  most  advantageous,  and  to  pay  the  interest,  dividends,  and 
annual  proceeds  of  suc-h  residue  to  his  children  in  equal  shares  for 
their  lives,  and  after  their  deaths,  upon  other  trusts.  It  was  held 
by  Lord  Romilly,  M.R.,  that  the  Long  Annuities,  of  which  the  tes- 
tator died  possessed,  were  within  the  exception  from  the  trust  for 
conversion,  and  that  the  tenants  for  life  were  entitled  to  enjoy  them 
in  specie.  See  also  Howard  v.  Kay,  27  L.  J.  Ch.  448;  Grant  v. 
Mussett,  8  W.  R.  330. 

But  where  a  testator  authorised  and  empowered  his  trustees  to 
allow  the  moneys  which  he  possessed  to  remain  in  the  same  state  of 
investment  in  which  they  should  find  them  at  his  decease,  unless 
circumstances  should  render  it  advisable  to  dispose  of  certain  joint 
stock  bank  shares,  it  was  held  that  such  a  general  provision 
as  between  beneficiaries  (tenant  for  life  and  remainder- 
[*  340  ]  *  man)  was  not  applicable  to  that  part  of  his  personal  es- 
tate which  was  invested  in  terminable  annuities,  and  that 
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therefore  the  testator's  widow  who  was  entitled  to  a  life  interest 
under  a  general  residuary  bequest  was  not  entitled  to  enjoy  a  sura 
of  Long  Annuities  in  specie:  {Porter  ▼.  Baddeley,  5  Ch.  D.  542;  Re 
Llewelhjn's  Trust,  29  Beav.  171 ;)  and  the  result  was  the  same  where 
the  power  was  to  retain  "undoubted  real  or  personal  securities," 
Preston  v.  Melville,  15  Sim.  35. 

And  where  the  trust  of  a  residue  was  to  pay  the  rents,  issues,  pro- 
fits, and  annual  proceeds  to  persons  in  succession,  and  it  appeared 
that  the  testator  had  no  other  property  except  leaseholds,  to  which 
the  term  ''rents''  was  applicable.  Lord  Langdale  held  the  testator 
did  not  intend  the  leaseholds  to  be  converted,  saying,  that  he  could 
not  declare  it  to  be  a  case  of  conversion  without  striking  out  alto- 
gether the  word  ''rents"  which  was  twice  repeated  in  the  will:  Good- 
enough  V.  Tremamondo,  2  Beav.  512;  Skinnngw.  Williams,  24  Beav. 
275;   Vachell  v.  Roberts,  32  Beav.  140. 

"Upon  the  same  principal,  in  Alcock  v.  Sloper,  2  My.  &  K.  699,  Sir 
John  Leach,  with  regard  to  a  general  residuary  bequest,  upon  trust 
to  permit  the  testator's  widow  to  receive  the  rents,  profits,  dividends, 
and  annual  proceeds  thereof,  for  life,  held,  that  the  word  "divi- 
dends,"'^ had  reference  to  Long  Annuities,  of  which  part  of  the  tes- 
tator's estate  consisted,  and  that  the  use  of  the  word  "dividends'^ 
was  equivalent  to  a  direction  that  the  widow  should  enjoy  the  Long 
Annuities  in  specie. 

These  decisions  were  commented  on  by  Sir  James  Wigram,  V.- 
C;  and  although  he  appears  to  admit  that  some  weight  was  given 
to  the  words  "rents"  and  "dividends,"  he  considers  that  they  depend 
also  upon  other  circumstances.  See  Pickup  v.  Atkinson,  4  Hare, 
624;  in  that  case,  where  the  testator  died  possessed  of  leaseholds, 
Long  Annuities  and  Zl.  5s.  per  Cent.  Annuities,  and  ready  money, 
his  Honor  held,  that  a  bequest  of  the  rents  and  profits,  dividends, 
and  interest  of  a  residue,  comprising  that  property,  did  not  indicate 
an  intention  that  it  was  to  be  enjoyed  in  specie;  he  thought  that  the 
correct  reasoning  upon  those  words,  considered  alone,  must  be  an- 
alogous to  that  which  is  applied  to  the  residue  itself.  The  mere 
enumeration  of  particulars  in  the  latter  case  does  not  give  a  specific 
character  to  the  bequest,  because  the  whole  clause  is,  in  effect,  a 
mere  residuary  bequest.  He  thought  the  same  observation  applied 
to  a  case  like  that;  the  enumeration  of  the  particulars  of  income 
being  nothing  more  than  a  gift  of  the  income  of  the  residue,  which 
means  income  only.  That  conclusion  appeared  to  his  Honor 
to  be  put  beyond  dispute  when  it  was  considered 
*that  the  words  "rents,  profits,  dividends,  and  interest,"  in  [*341  ] 
that  case  meant  rents,  profits,  dividends,  and  interest,  not  of 
the  property  the  testator  then  had,  but  of  such  property,  real,  per- 
sonal,  or  mixed,  as  he  might  happen  to  have  at  the  time  of  his 
death.  The  same  conclusion  arose  from  the  words  of  the  gift  over, 
namely,  "the  whole  of  such  residue  of  my  said  property." 

However,  in  Cafe  v.  Bent,  5  Hare,  36,  where  there  was  a  direction, 
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which  referred  to  the  general  residue  of  the  estate  (which  included 
leaseholds),  and  not  to  leaseholds  speeilically  bequeathed,  that  the 
trustees  should  retain  a  per  centage  on  the  rents  to  be  collected,  his 
Honor  held  the  direction,  fortified  by  other  expressions  in  the  will, 
was  evidence  that  the  testator  contemplated  the  enjoyment  in  specie 
of  the  leasehold  property  comprised  in  the  general  residue,  by  the 
legatees.  See  Hunt  v.  Scott,  1  De  G.  &  S.  219;  Hoive  v.  Howe,  14  Jur. 
359;  Burton  v.  Mount,  2  De  G.  &  Sm.  383;  Crowe  v.  Crisford,  17 
Beav.  507;  Blann  v.  Bell,  5  De  G.  &  Sm.  658,  2  De  G.  Mac.  &  G.  775; 
Harris  v.  Poyner,  1  Drew.  174;  Hind  v.  Selbi/,  22  Beav.  373;  \Vear- 
ing  V.  Wearing,  23  Beav.  99;  Bowdenv.  Boivden,  17  Sim.  65;  Skirv- 
ing  V.  Williams,  24  Beav.  275;  Boys  v.  Boys,  28  Beav.  436;  Thursby 
V.  Thursby,  19  L.  R.  Eq.  413. 

Where,  however,  there  was  an  express  trust  to  convert  the  resid- 
uary personal  estate  into  money,  immediately  after  the  testator's 
death,  and  to  invest  the  amount  "ia  the  Bank  of  England,"  it  was 
held  that  a  tnere  direction  to  permit  a  person  to  receive  all  the  rents 
and  profits,  dividends,  or  annual  produce  of  his  personal  estate  for 
life  for  his  own  use  was  not  sufficient  to  qualify  thedirection  to  con- 
vert, and  authorise  the  trustees  to  pay  the  tenant  for  life  the  divi- 
dends of  the  Long  Annuities  in  specie:  Bate  v.  Hooper,  5  De  G.  Mac. 
&  G.  338,  344. 

A  direction  that  powers  of  attorney  should  be  given  to  cestuisque 
trust  entitled  to  receive  in  succession  the  income  of  property,  may 
show  the  testator's  intention  that  they  were  to  enjoy  it  in  specie. 
Neville  v.  Fortescue,  16  Sim.  333. 

The  mere  enumeration  of  particulars  in  a  residuary  bequest  is  not 
sufficient  to  make  the  bequest  specific  as  to  those  particulars,  ao  as  to 
exclude  the  operation  of  the  rule,  the  whole  claim  in  effect  amount- 
ing to  a  mere  residuary  bequest.  Pickup  v.  Atkinson,  4  Hare,  628; 
Stirling  v.  Lydiard,  3  Atk.  199;  Sutherland  v.  Cooke,  1  Coll.  498; 
MilU  V.  Mills,  7  Sim.  508;  Morganv.  Morgan,  14  Beav.  72;  Re  TootaVs 
Estate,  2  Gh.  D.  628. 

No  implication,  moreover,  arises  that  the  general  residue  is  not  to 

be  converted  from  the  fact  that  there  is  a  direction  to  con- 

[  *  342]   vert  certain  specific  parts  of  the  personal  ^estate.     Cafe  v. 

Bent,  5  Hare,  34;  Morgan  v.  Morgan,  14  Beav.  85,  86;  Hood 

v.  Clapham,  19  Beav.  90. 

And  express  directions  that  the  residue  of  personal  estate  shall  be 
sold  from  time  to  time  by  executors  for  payment  of  debts  and  lega- 
cies, does  not  raise  an  implication  that  it  is  to  be  sold  for  no  other 
purpose,  so  as  to  prevent  the  operation  of  the  general  rule,  that  where 
personal  property  is  given  in  a  series  of  limitations,  it  shall  be  in- 
vested in  such  securities  as  are  approved  of  by  the  Court,  inasmuch 
as  a  sale  for  the  purpose  of  making  such  payments  would,  in  the  ab- 
sence of  such  directions,  take  place  in  the  ordinary  course  of  admin- 
istration. Caldecottv.  Caldecott,  1  Y.  &C.  C.  C.  312;  Sutherland  v. 
Cooke,  1  Coll.  498;  Johnson  v.  Johnson,  2  Coll.  441. 
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It  seems  that  where  a  residuary  devise  and  bequest,  contains  cer- 
tain property,  the  gift  of  which  is  specific,  sucli  as  lands,  freehold, 
copyhold,  or  leasehold,  a  ground  arises  for  the  inference  that  it  was 
the  intention  of  the  testator  that  other  property,  such  as  funds— in- 
cludino-  Long  Annuities  comprised  in  the  same  residue — were  also 
intended  to  be  given  specifically  (Bethune  v.  Kennedy,  1  My.  &  Cr. 
114;  Sinvpson  v.  Earles,  11  Jur.  921;  House  v.  Way,  12  Jur.  958; 
Hoive  V.  Howe,  14  Jur.  359;  Cotton  v.  Cotton,  lb.  950;  Booth  v.  Coal- 
ton,  7  Jur.  N.  S.  207;  Burton  v.  Mount,  2  De  G.  «&  S.  383;  Holgate 
V.  Jennings,  24  Beav.  623),  but  such  inference  as  is  laid  down  in  the 
principal  case  (p.  331,  ante),  does  not  amount  to  "manifest  inten- 
tion," and  it  requires  other  indications  of  intention  to  render  it  con- 
clusive: Blann  v.  Bell,  5  De  G.  &  Sm.  658;  2  De  G.  M.  &  G.  775. 

A  direction  to  divide  the  property  after  the  death  of  the  tenant  for 
life,  has  been  held  to  indicate  an  intention  that  the  tenant  for  life 
should  enjoy  the  property  in  specie:  Collins  v.  Collins,  2  My.  &  K. 
703.  And  see  Bethune  v.  Kennedy,  1  My.  &  Cr.  114;  Pickering  v. 
Pickering,  2  Beav.  31 ;  4  My.  &  Cr.  289,  300;  Vanghan  v.  Buck,  1  Ph. 
75;  Oakes  v.  Strachey,  13  Sirn.  414;  Danielv.  Warren,  2  Y.  &  C.  C. 
C.  290;  Hubbard  v.  Young,  10  Beav.  203;  House  v.  Way,  12  Jur. 
958;  Holgate  v.  Jennings,  2i  Beav.  623.  But  see  the  observations 
of  Wigram,  V.-C,  in  Pickup  y.  Atkinson,  4  Hare,  ^30.  And  it  must 
be  remarked,  that,  in  some  of  the  older  cases,  and  in  Mills  v.  Mills,  7 
Sim.  501,  the  direction  to  divide  was  not  noticed  i...  in  any  way  in- 
dicative of  the  testator's  intention. 

Any  expression  from  which  it  can  be  inferred  that  the  testator  in- 
tended the  remainderman  to  take  the  same  property  as  the  tenant  for 
life,  will  show  that  it  was  his  intention  that  the  tenant  for 
life  should  enjoy  the  property  *  in  specie.  Thus  in  Harris  [  *  343] 
V.  Poyner,  1  Drew.  174,  the  testator  devised  and  bequeathed 
all  the  residue  of  his  real  and  personal  estate,  "and  all  his  estate 
term  and  interest  therein"  to  trustees  in  trust  for  his  wife  for  life, 
and  after  her  death,  he  devised  '7/ie  saine  and  all  his  estate  term  and 
interest  therein"  to  his  son.  Sir  R.  Kindersly,  V.-G,  held  that  the 
testator  intended  the  son  to  take  the  identical  property,  and,  there- 
fore, that  during  the  life  of  the  widow  no  conversion  was  to  take 
place.  Sed  vide  Lichfield  v.  Baker,  2  Beav.  481;  13  Beav.  447; 
Thornton  v.  Ellis,  15  Beav.  193;  Boxvden  v.  Boivden,  17  Sim.  65. 

Where  a  testator  seised  of  real  estate,  and  possessed  of  leasehold 
collieries  which  he  was  working,  by  his  will  devised  all  his  real  es- 
tate and  also  all  his  leasehold  estates  and  all  his  goods,  chattels  and 
credits,  and  other  personal  estate  to  trustees  for  persons  in  succes- 
sion, it  was  held  that  apotmr  given  to  the  trustees  (amongst  others) 
in  case  they  should  deem  it  beneficial  so  to  do,  to  continue  the  col- 
lieries and  either  to  increase  or  abridge  the  business  thereof,  and  to 
procure  any  lease  of  the  collieries  to  be  renewed,  and  to  continue 
the  business  after  such  such  renewal,  was  a  sufficient  indication  of 
intention  on  the  part  of  the  testator,  that  the  teuants  for  life  should 
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enjoy  the  collieries  in  specie,  especially  as  the  tenant  for  life  of  one 
moiety — an  unmarried  daughter — had  power  to  appoint  any  part 
not  exceeding  one  half  of  the  rents,  issues  and  profits,  interest,  divi- 
dends and  annual  income  of  her  moiety  during  the  life-time  of  any 
husband  for  his  use,  TImrsby  v.  Thursby,  19  L.  K.  Eq.  396. 

A  mere  direction  postponing  the  payment  of  legacies  or  the  dis- 
tribution of  estate  until  after  the  death  of  the  tenant  for  life,  will 
not  be  a  sufficient  indication  of  intention  that  he  is  to  enjoy  the 
residue  in  specie,  inasmuch  as  such  a  direction  may  be  taken  to  re- 
fer, not  to  the  management  of  the  property  or  the  securities  in 
which  it  should  be  invested,  but  simply  to  the  postponement  as  re- 
gards the  time  of  the  coming  into  being  of  the  interests  respectively 
created  by  the  will  after  the  death  of  the  tenant  for  life:  Macdonald 
V.  Irvine,  8  Ch.  D.  101,  123.  See  also  Blann  v.  Bell,  2  De  G.  Mac. 
&  G.  775. 

Nor  will  the  fact  that  many  of  the  bequests  in  the  will  are  spe- 
cific, and  require  that  the  subject-matter  of  them  should  be  left  in 
specie  during  the  existence  of  the  life  estate,  lead  fairly  to  any  in- 
ference that  the  residuary  estate  is  also  to  be  left  in  specie  daring 
the  existence  of  such  life  estate:  Macdonald  v.  Irvine,  8  Ch.  D. 
101,  123,  124 

A  gift  to  the  tenant  for  life  of  the  income  of  the  testator's  '■^entire 
estate,"  will  not,  it  seems,  afford  an  indication  of  the  testa- 
[  *344  ]  *  tor's  intention  that  his  property  should  remain  in  specie 
until  after  the  death  of  the  tenant  for  life;  at  any  rate, 
where  the  context  shows  that  those  words  do  not  mean  "to  be  kept 
intact,"  but  are  used  in  their  ordinary  or  popular  signification  of 
"all"  or  "the  whole"  estate  as  distinguished  from  a  part  of  the  estate: 
Macdonald  v.  Irvine,  8  Ch.  D.  101,  123. 

What  income  the  tenant  for  life  of  a  residue  is  entitled  to.'] — A 
tenant  for  life  of  a  residue,  not  expressly  directed  to  be  converted  if 
it  consists  of  such  permanent  government  or  real  securities  as  the 
Court  ajyproves  of,  will  be  entitled  to  the  income  thereof  from  the 
time  of  the  testator's  death,  after  deducting  therefrom  the  income 
of  the  capital  required  for  payment  of  debts  and  legacies.  Allhu- 
sen  V.  Whittell,  4:  1j.  R  Eq.  295;  Lambert  v.  Lambert,  16  L.  R.  Eq. 
320;  Marshall  v.  Croivther,  2  Ch.  D.  199.     And  see  ante,  p.  332. 

But  the  tenant  for  life  is  entitled  to  the  income  arising  from  so 
much  of  the  residuary  estate  as  may  be  set  apart  for  the  payment  of 
contingent  \eg;acies  until  they  become  payable:  Allhuseny.  Whittell, 
4  L.  R.  Eq.  305. 

Where  the  securities,  in  a  residue,  although  not  such  as  are  ap- 
proved of  by  the  Court,  are  such  as  are  authorised  by  the  testator, 
the  tenant  for  life  is  entitled  to  the  income  actually  arising  there- 
from: Brown  v.  Gellatly,  2  L.  R.  Ch.  App.  751,  758.  So  likewise 
where  the  intention  appears  that  the  tenant  for  life  should  take 
specifically. 
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Where  a  tenant  for  life  is  entitled  to  the  enjoyment  of  leaseholds 
in  specie,  and  they  are  taken  by  a  pnblic  company,  and  the  purchase- 
money  is  paid  into  Court,  he  is  entitled  to  the  same  benefit  there- 
out as  he  would  have  had  from  the  lease  (8  &  9  Vict.  c.  18,  s.  74), 
and  as  leasehold  property  is  of  a  wearing-out  character,  it  is  evident 
that  the  mere  interest  of  the  purchase- money  cannot  be  considered 
an  adequate  compensation  to  the  tenant  for  life.  Thus,  in  Jeffreys 
V.  Conner,  28  Beav.  328,  leaseholds  bequeathed  to  one  for  life,  with 
remainder  over,  were  taken  by  a  railway  company,  and  the  purchase- 
money  was  invested  in  Consols.  The  tenant  for  life  only  received 
the  dividends.  It  was  held  by  Sir  John  Romilly,  M.  R.,  on  her 
death  (her  representatives  consenting  to  take  it),  that  her  estate  was 
entitled,  out  of  the  Consols,  to  the  difference  between  the  dividends 
i-eceived  and  the  aggregate  amount  of  the  rental  which  would  have 
accrued  during  her  life,  if  the  leaseholds  had  not  been  taken.  See 
also  Montis  v.  Hodges,  27  Beav.  625;  and  In  re  Money^s  Trusts,  31 
L.  J.  N.  S.  (Ch.)  496. 

Where  the  tenant  for  life  in  such  case  outlives  the  term 
for  *  which  he  is  entitled  as  tenant   for  life,  he  will  be-   [  *345] 
come  absolutely  entitled  to  the  whole   fund:  In  re  Beaii- 
foy^s  Estate,  1  Sm.  &  GifF.  20 ;  and  see  Phillips  v.  Sargeant,  7  Hare, 
33. 

Where  property  the  subject  matter  of  a  bequest  given  to  persons  in 
succession,  is  found  by  the  trustees  of  a  testator  to  be  so  laid  out  aa 
to  be  secure,  and  to  produce  a  large  annual  income,  but  is  not  cap- 
able of  immediate  conversion  without  loss  and  damage  to  the  estate; 
there  the  rule  is  not  to  convert  the  property,  but  to  set  a  value  upon 
it,  and  to  give  the  tenant  for  life  41.  per  cent,  on  such  value,  and 
the  residue  of  the  income  must  then  be  invested,  and  the  income  of 
the  investment  paid  to  the  tenant  for  life,  but  the  corpus  must  be 
secured  for  the  remainder-man.  See  Gibson  v.  Bott,  7  Ves.  89;  Cal- 
decott  V.  Caldecott,  1  Y.  &  C.  C.  C.  312;  Meyer  v.  Simonsen,  5  Da 
G.  &  Sm.  723;  A^mold  v.  Ennis,  2  Ir.  Ch.  Kep.  601;  Re  Lleivellyn's 
Trusts,  29  Beav.  171. 

Where  directions  are  given  for  the  management  of  certain 
property,  as  for  instance,  shipping,  until  it  can  be  satisfactorily 
sold,  the  Court  will  not  consider  that  any  intention  was  thereby  in- 
dicated that  the  tenant  for  life  should  take  the  income  until  con- 
version, but  merely  that  certain  discretion  in  effecting  the  sale 
should  be  allowed  to  the  trustees.  See  Brown  v.  Gellatly,  2  L.  R. 
Ch.  App.  751;  there  the  testator,  Duncan  Dunbar,  after  giving  bis 
property  to  trustees,  with  full  power  to  realise  the  same  when  and 
in  such  manner  as  they  might  see  fit,  empowered  them  to  sail  his 
ships  for  the  benefit  of  his  estate,  until  they  could  be  satisfactorily 
sold.  The  ships  gained  considerable  earnings  after  the  testator's 
death.  It  was  held  by  Lord  Justice  Cairns,  affirming  the  decision 
of  Lord  Romilly,  M.  R.,  that  the  tenants  for  life  of  the  residuary 
estate  were  not  entitled  to  the  earnings  of  the  ships  as  income,  but 
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(in  this  respect,  varying  the  decision  of  the  Master  of  the  Rolls) 
that  they  were  entitled  to  interest  at  4/.  per  cent.,  on  the  value  of 
the  ships  from  the  testator's  death.  "With  regard  to  the  ships," 
said  his  Lordship,  "the  testator  has  put  them  simply  in  the  posi- 
tion of  property,  which  was  to  be  converted  cautiously,  and  in 
proper  time,  and  as  to  which,  there  was  no  breach  of  trust  in  the 
executors  delaying  to  convert  it,  but,  which  was  when  converted, 
and  wben  invested,  to  be  enjoyed  as  the  residue  of  his  estate.  In 
that  state  of  things,  it  seems  to  mo  that  this  case  falls  exactly 
within  the  third  division  pointed  out  by  Sir  James  Parker,  in  the 
case  of  Meyer  Y.  Simonsen,  (5  De  G.  &  Sm.  7'23),  and  that  a  value 
must  be  set  upon  the  ships,  as  at  the  death  of  the  testator, 
[*346]  and  the  tenant  for  life  must  have  4  per  *cent.  on  such 
value,  and  the  residue  of  the  profits  must  of  course  be  in- 
vested, and  become  a  part  of  the  estate."  See  nlso  WMkinson  v. 
Duncan,  23  Beav.  469;  Yates  y.  Yates,  28Beav.  637;  Re  Lleivellyn's 
Trust,  29  Beav.  171;  Simpson  v.  Lester,  4  Jur.  N.  S.  1269;  Arnold 
v.  Ennis,  2  Ir.  Ch.  Rep.  601.  See  remarks  on  Broicn  v.  Gellatly, 
2  L.  R.  Ch.  App.  751,  by  Bacon,  V.-C,  in  Thursby  v.  Thursby,  19 
L.  R.  Eq.  408;  Porter  v.  Baddeley,  5  Ch.  D.  542. 

When  according  to  the  construction  of  a  will  the  executors  have 
full  power  to  retain  upon  certain  securities,  for  as  long  as  they  think 
it  advantageous,  the  money  invested  by  the  testator  in  those  secur- 
ities, or  to  invest  upon  securities  of  any  of  those  descriptions,  the 
money  obtained  by  the  conversion  of  any  part  of  the  testator's  es- 
tate, while  any  such  securities  form  part  of  the  testator's  estate,  the 
tenant  for  life  is  entitled  to  the  specific  income  of  the  securities, 
just  as  if  they  had  been  3/.  per  cent.  Consols:  Brown  v.  Gellatly, 
2  L.  R.  Ch.  App.  751,  758;  Porter  v.  Baddeley,  5  Ch.  D.  542;  W. 
N.  1877,  p.  71. " 

When  securities  are  such  as  the  trustees  are  not  authorised  by 
the  testator  to  retain,  the  tenant  for  life  will  only  be  entitled  to 
an  income  from  the  testator's  death,  equal  to  the  dividends  of  the 
Consols,  which  would  have  been  produced  by  a  sale  and  investment 
in  Consols,  at  a  year  from  the  testator  s  death,  and  not  as  in  jRo&- 
inson  v.  Robinson  (1  De  G.  Mac.  &  G.  247),  to  an  income  equal  to 
interest  at  41.  per  cent  on  their  value:  Broxcn  v.  Gellatly,  2  L.  R. 
Ch.  App.  751;  Lambert  v.  Lambert,  16  L.  R.  Eq.  320,  943;  see  also 
Dimes  v.  Scott,  4  Russ.  195;  Taylor  v.  Clark,  1  Hare,  161;  Gibbsv. 
G?i65s,  26L.  T.  (N.  S.)  865. 

Where  trustees  have  been  rendered  liable  for  having  paid  too 
large  an  income  to  the  tenant  for  life,  they  are  entitled  to  be  re- 
couped either  by  him,  or  after  his  death  by  his  estate.  Thus,  in  a 
recent  case  whore  trustees  were  made  liable  for  having  improperly 
allowed  perishable  property  to  remain  in  specie  and  to  be  enjoyed 
by  the  tenant  for  life,  they  were  allowed,  by  means  of  an  inquiry 
in  the  same  suit,  to  recover  back  against  the  estate  of  the  tenant 
for  life  the  amount  overpaid  to  him:  Hood  v.  Clapham,  19  Beav. 
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90.     As  to  inquiries  in  such  cases,  see  2  Set.   Dec.  993,  4th  ed.,  In 
re  Gibson,  Quirk  v.  Quirk,  W.  N.  Dec.  13,  1884,  p.  236. 

A.nd  where  trustees  had  improperly  allowed  a  tenant  for  life 
under  a  will  to  receive  the  dividends  of  Long  Annuities  till  they 
expired,  instead  of  selling  them  and  investing,  the  proceeds  in  per- 
manent securities,  it  was  held  that  the  estate  of  the  ten- 
ant for  life  was  *  after  her  death  liable  to  recoup  to  the  [  *  347  ] 
testator's  estate  the  amount  which  would  have  been  pro- 
duced by  the  sale  of  the  Long  Annuities:  Tickyier  v.  Old,  18  L.  R. 
Eq.  422. 

Where  a  testator  directs  that  an  investment  may  be  continued, 
or  the  sale  of  it  may  be  postponed,  and  that  the  profits  arising  from 
such  security  in  the  vieantiine  shall  be  paid  to  the  tenant  for  life 
it  must  be  so  paid.  See  In  re  Chancellor,  Chancellor  v.  Broicn,  26 
Ch.  D.  42;  there  a  testator  devised  and  bequeathed  his  real  and 
personal  estate  upon  usual  trusts  for  sale  and  conversion,  the  pro- 
ceeds to  be  invested  and  to  be  held  upon  trust  for  his  wife  for  life, 
and  after  her  death  for  his  children.  The  will  contained  the  usual 
power  to  postpone  the  sale  and  conversion  of  the  real  and  personal 
estate,  and  also  a  direction  that  until  sale  and  conversion,  the 
rents,  profits,  and  income  thereof  should  be  paid  and  applied  to 
the  same  persons,  and  in  the  manner  as  the  income  of  the  trust 
estate.  The  will  contained  no  reference  whatever  to  the  business 
of  the  testator,  which  comprised  the  bulk  of  his  estate.  The  ex- 
ecutors carried  on  the  busines  for  a  reasonable  period,  with  a  view 
to  its  sale  as  a  going  concern;  and  the  question  arose  whether  the 
■  profits  of  his  personal  estate  until  conversion,  wore  to  be  treated 
as  capital  or  income.  It  was  held  by  the  Court  of  Appeal  that 
the  executors  had  power  to  carry  on  the  business  for  a  reasonable 
period,  with  a  view  to  its  sale  as  a  going  concern;  and  that  as  the 
testator  had  expressly  directed  that  the  profits  of  his  personal  es- 
tate until  conversion  were  to  be  treated  as  income,  the  general  rule 
as  laid  down  in  Howe  v.  Earl  of  Dartmouth,  did  not  apply,  and 
therefore  the  widow  was  entitled  to  the  profits  of  the  business.  [See 
Minot  V.  Paine,  99,  Mass.  101;  Blach  v.  Hallett,  10  Gray,  408.] 

What  income  a  tenant  for  life  of  a  residue  is  entitled  to  out  of 
reversionary  2oroperty.\ — And  where  trustees,  having  a  discretion  as 
to  the  time  of  conversion,  allow  reversionary  ];)roperty  to  remain 
unsold  until  it  fall  into  possession,  the  tenant  for  life  will  be  en- 
titled to  have  paid  to  him  in  respect  of  interest  out  of  the  property, 
the  amount  which  he  would  have  received  had  the  trustees  sold  the 
property  at  the  end  of  one  year  after  the  testator's  death  The 
principle  upon  which  the  Court  will  proceed  in  such  a  case,  in  cal- 
culating what  is  payable  to  the  tenant  for  life,  is  to  ascertain  the 
value  of  the  reversion,  on  the  assumption  that  it  was  to  fall  in  on 
the  day  when  it  actually  fell  in;  this  would  represent  the  capital, 
had  the  sale  not  been   delayed,  and  to  pay  the  difference  between 
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the  sum  so  ascertained,  and  the  whole  of  the  property  which  had 
fallen  into  possession  to  the  tenant  for  life,  as  represent- 
[  *  348  ]  ing  the  income  which  he  would  *have  received  had  the 
sale  not  been  delayed:  Wilkinson  v.  Duncan,  28  Boav. 
469 ;  see  Cox  v.  Coo:,  S  L.  R.  Eq.  343 ;  Wright  v.  Lambert,  6  Ch.  D. 
649. 

So  where  a  testator  had  bequeathed  his  residuary  personal  es- 
tate to  trustees  upon  trust  for  conversion,  with  power  to  postpone 
such  conversion  at  their  discretion,  and  to  hold  the  proceeds  upon 
trust  for  a  person  for  life  with  remainders  over,  and  such  residue  in- 
cluded outstanding  personal  estate,  the  conversion  of  which  the 
trustees,  in  the  exercise  of  their  discretion,  postponed  for  the  bene- 
fit of  the  estate,  and  which  eventually  fell  in  some  years  after  the 
testator's  death — as,  for  instance,  a  mortgage  debt  with  arrears  of 
interest,  arrears  of  an  annuity  with  interest,  moneys  payable  on  a 
life  policy— it  was  held  by  Cliitty,  J.,  that  such  outstanding  per- 
sonal estate  should,  on  falling  in,  be  apportioned  as  between  capi- 
tal and  income  by  ascertaining  the  sum  which,  put  out  at  interest  at 
4:1.  per  cent,  per  annum  on  the  day  of  the  testator's  death,  and 
accumulating  at  compound  intero=t,  calculated  at  that  rate  with 
yearly  rests  and  deducting  income  tax,  would  with  accumulations 
of  interest,  have  produced,  at  the  day  of  receipt,  the  amount  ac- 
tually received,  and  the  sum  so  ascertained  should  be  treated  as 
capital,  and  the  residue  as  income.  In  re  Earl  of  Chesterfield's 
Trusts,  24  Ch.  D.  643;  Beavan  v.  Beavan,  lb.,  649,  n.  In  re  Hob- 
son,  Walker  v.  Appach,  W.  N.  1885,  Nov.  7,  p.  184. 

Where,  under  a  settlement,  a  business  was  carried  on  by  a  re- 
ceiver and  manager  appointed  in  an  action,  for  the  benefit  of  two 
persons  as  tenants  for  life  successively,  at  a  loss  during  the  life  of 
the  first  tenant  for  life,  and  at  a  profit  during  the  life  of  the  second 
tenant  for  life,  it  was  held  by  Pearson,  J.,  that  the  losses  ought  to 
be  treated  as  if  they  had  been  debts  incurred  by  the  receiver  of 
the  business,  and  to  be  paid,  not  out  of  the  capital,  but  out  of  the 
subsequent  profits!  Upton  v.  Broivne,  26  Ch.  D.  588;  and  see  In 
re  Millichamp,  Goodale  v.  Bullock,  W.   N.  March,  21,  1885,   p.   62. 

\_Doctrine  of  Conversion  of  Residue  Restated.—  The  testator  may 
direct  the  trustees  to  sell  the  trust  fund  as  it  exists  and  convert  the 
same  into  some  other  kind  of  investment.  There  may  also  be  an 
express  trust  to  allow  the  cestuis  que  trust  the  use  and  enjoyment 
of  the  specific  property  devised.  There  will  be  no  conversion  if  it 
appears  from  the  will  that  the  testator's  intention  was  that  the 
property  should  be  enjoyed  in  specie. 

If  however  the  court    is  left  to  imply   from   the   construction  of 

the  instrument  and   the  character  of  the  property,  whether  it  was 

the  intention  of  the  testator  that  the  property  should  be  converted, 

or  whether  the  beneficiary  should  take  the  use  of  it  in  its  original 
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form,  an  intention  is  presumed,  if  the  property  is  perishable,  or  is 
in  the  form  of  stocks,  bonds,  or  the  like,  that  it  shall  ,be  converted 
and  the  proceeds  invested  in  safe  and  permanent  securities,  so  that 
the  interests  of  the  persons  in  succession  may  be  protected.] 


*HOOLEY  V.  HATTON.  [*  349] 


162^7^  May,  1772;  Qt/i  Feb.  1773. 

[reported  1  BRo.  c.  c.  390,  n.] 

[5.  C.  2  Dick.  461;  Lofft.  122,  noin.  Hatton\.  Hooley.] 

Repetition  of  Legacies.] — A  larger  legacy  given  by  a  codicil  held 
not  to  he  a  repetition  of  a  smaller  legacy  given  by  a  will,  it  being 
in  the  absence  of  internal  evidence  to  the  contrary,  accumulative. 

The  same  specific  thing  or  corpus  cannot  be  given  twice. 

With  regard  to  legacies  of  quantity,  if  a  legacy  of  the  same  amount 
is  given  twice  for  the  same  cause,  and  in  the  same  act,  and  totidem 
verbis,  or  only  ivith  small  difference,  it  ivill  not  he  double;  but 
ivhere  in  different  xvritings  there  is  a  bequest  of  equal,  greater  or 
less  sums,  if  is  an  augmentation. 

The  Lady  Isabella  Finch,  by  her  will  (a),  bearing  date  the  30th 
of  August,  1768,  gave  to  Lydia  Hooley,  her  woman,  the  plaintiff,  a 
legacy  of  500Z.  The  will  was  executed  in  the  presence  of  two  wit- 
nesses. 

(a)  In  this  report  of  Hooley  v.  Hatton,  the  codicils  of  Lady  Isahella  Finch 
are  not  set  forth  in  the  order  in  which  they  ought  to  stand.  By  an  extract 
from  the  registry  of  the  Prerogative  Court  of  Canterbury,  it  appears  that  the 
legacy  given  to  her  maid  was  in  these  words: — "I  give  to  my  woman  Lydia 
Hooley  500/.,  to  be  paid  to  her  within  three  months  after  my  decease." 

The  first  codicil  was  in  these  words: — "October  28th,  1769. — This  codicil  I 
add  to  my  will.     I  give  lUOO/.  to  Lydia  Hooley. — Cecilia  Lsabella  Unch." 

The  second  codicil  was  as  follows: — '"I  Lady  Cecilia  Isabella  Finch,  (fo  de- 
sire this  paper  writing  may  be  accepted  and  taken  as  a  codicil  to  my  will.  I 
give  to  my  servant  Lydia  Hooley,  over  and  besides  what  I  have  left  her  by  my 
will,  an  annuity  of  121.  per  annum  for  her  life,  to  be  paid  quarterlj^  on  the 
usual  days  of  payment;  the  first  of  the  .said  payments  to  commence  on  the  first 
of  the  said  days  which  shall  happen  after  my  decease.  Lady  Isabella  Finch 
further  orders  the  sum  of  60/.  to  be  paid  to  Kebecca  Hooley. — Cecilia  Isabella 
Finch."— Note  by  Mr.  Miller,  2  Russ.  269. 
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By  a  codicil,  she  gave  Lydia  Hooley  ^Ol.,  to  be  paid  to  her. 

She  afterwards  made  a  second  codicil,  dated  the  28th  of  October, 
1769,  in  these  words: — "I  add  this  codicil  to  my  will:  I  give  Lydia 
Hooley  1000^"  This  was  in  her  own  handwriting,  but  not  exe- 
cuted before  witnesses. 

The  plaintiff  filed  her  bill  for  the  said  legacies  and  an- 
[  *  350  ]  nuity.     The  question  was,  whether  the  last  legacy  *alone 
passed,  or  the  legatee    should  have  both  the  1000?.   and 
the  500Z. 

The  Master  of  Rolls  (Sir  Thomas  Seivell)  had  decreed  both  to  the 
plaintiff,  and  the  defendant  appealed  to  the  Chancellor  (Lord  Aps- 
ley,  who  was  assisted  by  the  Lord  Chief  Baron  Smythe,  and  Mr. 
Justice  Aston  (6). 

This  case  after  having  been  argued  very  much  at  large  (Lofft.  122), 
stood  over  till  Hilary  term,  when  the  Court  gave  judgment. 

Mr.  Justice  Aston. — There  is  in  this  case  no  internal  evidence; 
therefore,  we  must  refer  to  the  general  rule  of  law. 

The  counsel  applied  the  nxles  laid  down  in  the  case  of  The  Duke 
of  St.  Albans  v.  Beauclerk  (c).  It  is  evident  those  rules  are  not 
general,  but  go  on  the  particular  circumstances  of  that  case.  It 
was  contended  there,  that  the  fourth  codicil  was  to  stand  in  the 
room  of  the  first. 

There  are  four  cases  of  double  legacies: — • 

First,  when  the  same  specific  thing  is  given  twice,  Cujacius  takes 
a  distinction  between  the  same  res  and  the  same  quantity.  In  the 
first  case  it  can  take  place  but  once,  "af  eodem  quantitas  so'pius 
prcestari potest;"     Dig.  1,  22, tit.  8,  1.  12;  Cuj.  op.  t.  5,  281,  382. 

Secondly,  where  the  like  quantity  is  given  twice,  Lord  Hdrd- 
wicke,  in  Duke  of  St.  Albans  v.  Beauclerk  (d),  alluding  to  the  par- 
ticular circumstances  of  the  case,  laid  down,  one  only  should  be 
taken,  unless  an  intention  appeared  to  the  contrary:  Dig.  34,  tit.  4, 
1.  9;  but  nothing  can  be  collected  from  hence,  as  the  title  of  the 
Digest  must  be  attended  to,  which  expressly  says  aninio  adimendi; 
Godolphin's  Orphan's  Legacy,  pt.  2,  c.  20,  s.  46;  Swinb.  526,  530, 
edit.  1728,  where  lOOZ.  and  lOOZ.  [are  given  by  different  instru- 
ments], the  legatee  [is]  entitled  to  both. 

(6)  Sir  S.  S.  Smythe,  C.  B.  and  Sir  Richard  Aston,  J.,  had,  previous  to  the 
Great  Seal  being  delivered  to  Lord  Apsley,  as  Chancellor,  been  with  him  Lords 
Commissioners. 

(c)  2  Atk.  636.  {d)  2  Atk.  638. 
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The  doctrine  from  the  repetition  of  two  equal  sums  in  one   will 
being  bad,  and  in   a  will   and  a  codicil  being  good,  attributing  the 
former  to  forgetfulness,  is  strange.     The  case  of  the  Slaves,  Dig. 
34,  tit.  1,  1.  18,  and  that  in  2  D'Aguesseau,  Pleading  the 
First,  page  21,  are  upon  ^entirely  different  principles.     It  [*351  ] 
would  be  strange  to  suppose  Lord  Hardivicke  applied  this 
as  a  general  rule,  which  would  be  inconsistent  with  his  recognising 
(as  he  did  expressly)  the   authority  of   Swinb.  526,  530;  but  said, 
that  the  case  before  him  was  different,  from  the  internal  evidence. 
In  regard  to  the  cases  in  the  Roman  law, — tirst,  where  equal  sums 
are  given  in  two  distinct  writings,  both  shall  pass  by  the  Roman 
law,  and  the  decisions  of  this  Court  are  agreeable  thereto:  Dig.  22, 
tit.  3,  1.  12;  and  Golthof red's  note  in  Diversis  Script uris,  Dig.   30, 
tit.  1,1.  34;  in  Eadem  Scripturd,  Cujacius,  4,  311,  distinguishes  be- 
tween a  corpus  and  quantity:  Voet  on  31  &  32  Digest;  Godolphin, 
pt.  3,  c.  26,  8.  46;  Swinburne,  526;  Ricard,  Trait6  des  Donations, 
Vol.  l,p.  419,  420,  421;  Wallop  v.  Hewett,  2  Ch.  Rep.  70;  Neivport 
v.  Kynaston,  Rep.  t.  Finch.  294;  Menochius  de  Prcesumptionibus, 
1.  3;  1  Ch.  Rep.  58. 

Thirdly,  as  to  a  less  sum  in  the  latter  deed,  as  lOOZ.  by  will,  and 
50L  by  the  codicil,  the  legatee  shall  take  both :  Godolphin,  pt.  3,  c. 
25,  8.  19;  Ridout  v.  Payne  (d),  Pitt  v.  Pidgeon  (e). 

Fourthly,  as  to  a  larger  sum  after  a  less,  Richard,  Vol.  1,  p.  451 
(Trait6  des  Donations),  folio  edition,  says,  where  they  are  in  the 
same  instrument,  the  two  sums  are  not  blended,  but  the  legatee  has 
two  legacies;  and  the  heir  must  show  that  the  one  was  meant  to  bo 
blended  with  the  other,  the  presumption  being  in  favour  of  what 
is  written:  Windham  v.  Windham  (/),  Pitt  v.  Pidgeon  (g),  Masters 
V.  Masters  (h). 

The  law  seems  to  be,  and  the  authorities  only  go  to  prove  the 
legacy  not  to  be  double  where  it  is  given  for  the  same  cause  in  the 
same  act,  and  totidem verbis,  or  only  with  small  difference;  but  where 
in  di^ereni  writings  there  is  a  bequest  of  equal,  greater,  or  less  Fums, 
it  is  an  augmentation,  and  therefore  Lydia  Hooley  is  entitled  to  both 
the  sums  of  500/.  and  lOOOZ. 

Lord  Chief  Baron  Smythe. — I  am  clearly  of  the  same  opinion, 
and  therefore  shall  be  very  short. 

(rf)  1  Ves.T  (e)  1  Ch.  Ca.  301. 

(/)  Rep.  t.  Finch.  267. 

(q)  1  Ch.  Ca.  301. 

(h)  1  P.  Wms.  421,  423;  and  see  Curry  v.  Pile,  2  Bro.  C.  C.  225. 
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[*352]       *The  intention   is  the  clearest  rule;  but  it  is  admitted 
on  all  hands,  here  is  no  internal  evidence;  we  therefore 
must  refer  to  the  rule  of  law.     The  rule  of  law  is  different  with 
respect  to  a  corpus  and  to  quantities. 

On  the  other  side  was  quoted  The  Mayor  of  London  v.  Russell, 
Rep.  t.  Finch,  290,  where  the  words  were  satisfied  by  some  goods. 
In  The  Duke  of  St.  Albans  v.  Beauclerk,  the  last  codicil  was  evi- 
dently the  same  as  the  first. 

Lord  Chancellor  Apsley  (i).— It  would  be  suflScient  for  me  to 
say,  I  am  of  the  same  opinion,  if  Mr.  Justice  Aston  had  not  refer- 
red to  me  with  respect  to  some  of  the  cases. 

By  the  civil  law,  where  two  pecuniary  legacies  were  given  by  the 
same  will,  the  legatee  must  prove  it  was  to  be  doubled;  but  where 
the  two  bequests  are  in  differe7it  writings,  there  the  presumption 
shall  be  in  favour  of  the  legatee. 

No  argument  can  be  drawn,  in  the  present  case,  from  internal  evi- 
dence; we  must  therefore  refer  to  the  rule  of  the  civil  law. 

In  the  case  of  The  Duke  of  St.  Albans  v.  Beauclerk,  Lord  Hard-. 
wicke  laid  down  the  rule  as  applicable  to  that  case,  and  not  as  a 
general  rule.  "This  question,"  said  Lord  Hardivicke,  "divides  it- 
self into  different  parts.  I  am  of  opinion,  that,  upon  the  reason 
of  the  thing,  and  according  to  the  best  writers,  these  legacies,  being 
in  differerit  writings  will  make  no  difference  in  this  case."  Neither 
was  it  put  upon  being  one  instrument.  Certainly,  they  are  differ- 
ent: "And  as  the  will  and  codicil  make  but  one  will."  Ijord  Hard- 
tdicke  quoted  Gothofred,  ^Hmmo  hceres  priorem  probare  inanem  esse 
non  tenetur,"  but  did  not  speak  of  proving  both  will  and  codicil, 
as  he  is  represented  to  do  in  the  report.  Then  Lord  Hardivicke 
considered  the  internal  evidence,  and  added,  "By  the  power  reserved 
in  her  will,  she  has  shown  her  intent  to  make  them  one  instru- 
ment" (A;),  which  words  are  omitted  in  the  report. 

Lord  Hardivicke  probably  thought  that  Sir  Joseph  Jekyll, 
[  *353]  in  Masters  v.  Masters,  gave  two  reasons,  where  he  *  seems 
to  give  only  one.  I  will  hazard  a  conjecture  upon  the 
pointing  of  the  report,  1  P.  Wms.  424;  the  semi-colon  in  the 
passage  "should  not  be  taken  as  a  satisfaction  unless  so  ex- 
pressed;   that   it   was,"   &c.,  was  wrongly  placed,   and  should  be 

(?)  Lord  Apsley  was  afterwards  Earl  of  Batlnirst. 

(k)  The  Lord  Chancellor  read  the  words  marked  with  inverted  commas,  from 
Lord  Hardwicke's  original  note. 
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after  the  words  "that  it  was;"  by  which  means  the  passage  would 
stand,  "should  not  be  taken  as  a  satisfaction,  unless  so  expressed 
that  it  was,  as  if  both  legacies  had  been  given  by  the  same  will," 
&c.  This  case,  therefore,  is  an  authority  in  point,  because  there  are 
two  distinct  writings. 

So  in  Wallop  v.  Hewitt,  2  Ch.  Rep.  70.  The  Registrar's  book 
shows  that  the  case  went  upon  the  general  doctrine  of  the  civil  law, 
and  not  on  any  internal  evidence. 

His  Lordship  further  cited  Windham  v.  Windham  (Z),  Mayor  of 
London  v.  Russell  (?/i),  Newport  v.  Kynastoii  (n),  Pitt  v.  Pidgeon,  (o), 
3  Huber,  Prselectiones  Leg.  Civ.  122,  and  Stirling's  Case,  in  Scot- 
land, 2  Fountainhall,  231;  and  concluded  with  saying,  I  have 
therefore  the  satisfaction   to  think  we  confirm  Lord  Hardwicke's 

opinion. 

The  decree  of  the  Master  of  the  Rolls  af&rmed. 


Hooley  v.  Hatton  has  usually  been  referred  to  as  containing^  a 
sound  exposition  of  the  law  as  to  the  repetition  of  legacies,  when 
the  point  to  be  determined  is,  whether  a  second  legacy  is  to  be 
taken  as  substitutional  or  accumulative.  See  Foy  v.  Foy,  1  Cox, 
164;  Ridges  v.  Morrisoyi,  1  Bro.  C.  C.  390;  Coote  v.  Boyd,  2  Bro. 
C.  C.  529;  Barclay  v.  Waimvright,  2  Ves.  465;  Suisse  v.  Loivther,  2 
Hare,  432;  Wilson  v.  O'Leary,  12  L.  R.  Eq.  531;  7  L.  R.  Ch.  App. 
448.  And  in  the  case  of  Heming  v.  Clutterbuck,  1  Bligh,  N.  S.  492, 
in  the  House  of  Lords,  Lord  Eldon  said  that  the  general  prin- 
ciples upon  which  cases  of  this  kind  are  to  be  decided,  are  so  ac- 
curately laid  down  in  the  case  of  Hooley  v.  Hatton,  that  it  was  un- 
necessary for  him  to  trouble  their  Lordships  further  than  by  stating 
it.  The  rules  of  the  Court  of  Chancery,  and  the  rules  of  the  civil  law 
upon  the  aubject,  were  there  discussed  by  the  late  Mr.  Justice  Aston, 
and  afterwards  applied  by  the  Lord  Chancellor.  [In  order  to  as- 
certain the  intention  of  a  testator  the  clauses  in  a  bequest  may  be 
transposed  and  words  added  or  changed:  21  N.  J.  Reports,  573.] 

As  to  the  question  whether  successive  appointments  are  cumula- 
tive or  substitutionary,  see  England  v.  Lavers,  3  L.  R.  Eq.  63. 

^Double  gift  of  the  same  specific  thi7ig.'] — With  regard  to  [  *  354  ] 
the  first  case  mentioned  by  Mr.  Justice  Aston,  it  is  clear  that 
where  the  same  specific  thing  or  corpus  is  given,  either  in  the  same 
instrument  or  in  different  instruments,  in  the  nature  of  the  thing  it 

(l)  Rep.  t.  Finch,  267. 
(m)  Rep.  t.  Finch,  290. 
'  («)  Rep.  t.  Finch,  294.  ' 

(o)  1  Ch.  Ca.  301. 
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can  but  be  a  repetition;  where,  for  instance,  there  are  two  giits  of  a 
ruby  ring,  and  there  is  no  pretence  that  there  are  two  ruby  rings. 
See  Duke  of  St.  Albans  v.  Beauclerk,  2  Atk.  638;  Ridges  v.  Morrison, 
1  Cro.  C.  C.  392;  Suisse  v.  Lowther,  2  Hare,  432;  Roxburgh  v.  Ful- 
ler, 18  W.  R.  (,M.  K.)  39. 

Legacies  of  quantity  given  by  different  instruments. "{ — It  is  equally 
clear,  as  is  laid  down  by  Mr.  Justice  Aston,  that  where  a  testator,  by 
different  testamentary  instraments,  has  given  legacies  of  quantity 
simjiliciter  to  the  same  person,  the  Court  considering  that  he  who 
has  given  more  than  once,  must  prima  facie  be  intended  to  mean 
more  than  one  gift,  awards  to  the  legatee  all  the  legacies;  and  it  is 
immaterial  whether  any  subsequent  legacy  is  of  the  same  amount 
(Wallop  \.  Heivett,  2  Ch.  Rep.  70;  Newport  v.  Kynaston,  Rep.  t. 
Finch,  294;  Baillie  v.  Butterfield,  1  Cox,  392;  Forbes  v.  Lg,icrence, 
1  Coll.  495;  Radburn  v.  Jervis,  3  Beav.  450;  Lee  v.  Pain,  4  Hare, 
201,  216;  Roch  v.  Callen,  6  Hare,  531 ;  Russell  v.  Dickson,  4  H.  & 
L.  304),  or  less  (Pitt  v.  Pidgeon,  1  CL.  Ca.  301;  Hurst  v.  Beach,  5 
Madd.  358;  Toumshend  v.  Mostyn,  26  Beav.  72;  Wilson  \.  O'Leary, 
12  L.  R.  Eq.  525;  7  L.  R.  Ch.  App.  448;  Walsh  v.  Walsh,  4  I.  R. 
Eq.  396),  or,  as  in  the  principal  case,  is  larger  than  the  first,  Suisse 
V.  Loivther,  2  Hare,  424;  Hertford  v.  Lowther,  7  Beav.  107;  Lyon -v. 
Colville,  1  Coll.  449;  Brennan  v.  Moran,  6  Ir.  Ch.  Rep.  126;  Cress- 
well  V.  Cressivell,  6  L.  R.  Eq.  69,  76;  W^ilson  v.  O^Leary,  12  L.  R. 
Eq.  525;  7  L.  R.  Ch.  App.  448. 

A  fortiori  will  the  legatee  be  entitled  to  both  legacies  where  there 
is  any  variation  as  to  the  mode  or  times  of  payment  of  each  legacy, 
as,  where  tbe  legacy  given  by  a  will,  and  that  given  by  a  codicil, 
are  payable  at  different  times,  carry  interest  from  different  dates, 
are  given  over  to  different  persons  (Hodges  v.  Peacock,  3  Ves.  735, 
737;  Mackensie  v.  Mackensi§,  2  Russ.  262;  Bartlett  v.  Gillard,  2 
Russ.  149;  Guy  v.  Sharp,  1  My.  &  K.  589;  Wray  v.  Field,  6  Madd. 
800;  S.  C,  2  Russ.  257;  Watson  x.  Reid,  5  Sim.  431;  Strong  w.  In 
gram,  6  Sim.  197;  Robley  v.  Robley,  2  Beav.  95;  The  Attorney 
General  v.  George,  8  Sim.  138;  Lee  v.  Pain,  4  Hare,  201,  223);  or 
are  given  to  different  trustees  (Benyon  \.  Benyon,  17  Ves.  34);  or 
upon  or  for  different  trusts  and  purposes  (Saivrey  v.  Rumney,  5  De 
G.  &  Sm.  698),  as  where  a  legacy  in  one  instrument  is 
[*  355  ]  to  *  the  separate  use  of  a  married  woman,  and  in  another 
a  legacy  is  given  to  her  not  to  her  separate  use:  Spire  v. 
Smith,  1  Beav.  419. 

The  result  is  the  same  where  the  gifts  are  not  ejusdem  generis, 
see  Masters  v.  Masters,  1  P.  Wms.  421,  423;  in  which  case  an  an- 
nuity, though  of  greater  value,  was  held  not  to  be  a  substitution 
for  a  legacy. 

So,  where  a  share  of  a  residue  is  bequeathed  by  a  will,  and  a 
pecuniary  legacy  by  the  codicil,   the  bequest  will  be  cumulative 
( Gordon  v.  Anderson,  4  Jur,  N.  S.  1097 ;  Ledger  v.  Hooker,  18  Jur. 
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481);  and  it  is  immaterial  that  the  codicil    recites   the  bequest  by 
the  will:   Guy  \.  Shari),  1  M.  &  K.  589. 

Where  some  legacies  in  a  codicil  are  expressed  to  bo  "in  addition" 
to  those  in  a  will,  it  strengthens  the  argument  that  as  those  words 
are  not  used  in  connection  with  other  legacies,  it  was  intended  that 
they  should  be  substitutional,  but  it  by  no  means  renders  the  argu- 
ment conclusive.  Thus,  it  will  be  observed,  in  the  principal  case, 
that,  in  the  second  codicil  of  Lady  Isabella  Finch  (as  taken  from 
Mr.  Miller's  note),  a  legacy  was  expressed  to  be  given  to  Lydia 
Hooley,  ^'over  and  besides"  what  the  testatrix  had  left  her  by  her 
will;  it  does  not,  however  appear  trhat  any  conclusion  was  drawn 
from  those  words,  to  the  effect,  that,  as  the  testatrix,  when.she  wished 
to  give  anything  in  addition,  knew  bow  to  express  herself,  that 
therefore,  when  she  did  not  so  express  herself  on  conferring  a  gift, 
it  ought  to  be  taken  as  substitutional  and  not  accumulative.  Some 
weight,  however,  seems  occasionally  to  have  been  given  to  such 
words:  Moggridge  v.  ThacMcell,  1  Ves.  jun.  464;  Barclay  v.  Wain- 
Wright,  3  Ves.  466;  Mackenzie  v.  Mackenzie,  2  Russ.  273;  Toivn- 
shend  v.  Mostyn,  26  Beav.  72.  And  in  Allen  v.  Calloiv  (3  Ves.  289), 
Lord  Alvanley,  referring  to  the  circumstance  that  one  legacy  was 
expressly  given  in  addition  to  another,  said,  "That  is  not  an  insig- 
nificant circumstance,  but  it  is  not  decisive,  for  the  same  thing  was 
done  in  Hooley  v.  Hatton;  but  it  does  strengthen  the  argument  of 
those  who  contend  that  one  of  those  dispositions  was  substituted  for 
the  other."  See  also  the  observations  of  Lord  Chancellor  Sugden  in 
Russell  V.  Dickson,  2  D.  &  War.  133.  See  S.  C.  affirmed  Dom.  Froc. 
4  H.  L.  Cas.  293. 

See  Lee  v.  Pain,  4  Hare,  201,  233,  where  the  argument  founded 
upon  the  words  "in  addition'''  was  .  fairly  met  by  the  observation, 
that  in  other  cases,  in  the  first  codicil,  some  of  the  legacies  given 
thereby  were  expressed  to  be  given  "m  lieii"  of  those  given  by  the 
will:  and  the  answer  to  the  question,  why  the  te&tatrix  did  not,  in 
the  case  of  a  particular  legatee,  as  in  other  cases,  say  that 
her  legacy  was  in  addition  to  that  given  by  *the  will,  was  [*356  ] 
by  way  of  retort,  why  did  she  not  in  that,  as  in  the  case 
of  other  legacies  given  in  the  same  codicil,  say  that  substitution 
was  intended,  if  such  were  her  intention?  See  4  Hare,  221,  233. 
It  seems,  moreover,  that  where  a  legacy  is  expressed  to  bo  "m 
addition''^  to  a  legacy  given  by  a  will,  those  words  will  not  show 
that  it  was  not  also  in  addition  to  a  legacy  by  a  former  codicil: 
Watson  V.  Reed,  5  Sim.  431;  Saicrey  v.  Rumney,  5  De  G.  &  Sm. 
698;  .Spire  v.  Smith,  1  Beav.  419. 

But  although  the  legacies  are  in  different  instruments,  if  they 
are  not  given  simpliciter,  but  the  motive  of  the  gift  is  expressed, 
and  in  such  instruments  the  same  motive  is  expressed,  and  the  same 
sum  is  given,  the  Court  considers  these  two  coincidences  as  raising 
a  presumption  that  the  testator  did  not  by  a  subsequent  instrument 
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mean  another  gift,  but  meant  only  a  repetition  of  the  former  gift: 
Hurst  V.  Beach,  5  Madd.  358;  Benyon  v.  Benyon,  17  Ves.  34. 

But  the  Court  raises  this  presumption  only  where  the  double  co- 
incidence occurs,  of  the  same  motive,  and  the  same  sum,  in  both  in- 
struments. It  will  not  raise  it,  if  in  either  instrument  there  be  no 
motive,  or  a  different  or  additional  motive,  expressed,  although  the 
sums  be  the  same.  Thus,  in  Roch  v.  Callen,  6  Hare,  531,  where  a  tes- 
tatrix bequeathed  an  annuity  to  her  "servant"  E.  H.,  and  by  a  codicil 
three  years  afterwards,  bequeathed  an  annuity  of  the  same  amount 
to  her  "servant"  E.  H.,  Vice- Chancellor  Wigixim  held  the  latter  an- 
nuity to  be  cumulative,  as  the  word  "servant"  did  not  express  the 
motive,  but  was  only  descriptive.  So  in  Ridges  v.  Morrison,  1  Bro. 
C.  C.  388,  the  testator  by  his  will  gave  several  legacies,  and  among 
the  rest,  to  Nicolas  and  Mary  Lay  ten,  the  children  of  his  nephew 
Isaac  Layton,  500Z.  each;  and  by  a  codicil  written  under  his  will 
he  gave  to  T.  Ashley,  20Z. ;  and  to  Nicholas  Layton,  that  I  put  ap- 
prentice to  a  grocer  near  Cripplegate,  oOOZ. ;"  Lord  Thurloiv  held 
that  Nicholas  Layton  was  entitled  to  both  legacies.  See  also  Suisse 
V.  Loicther,  2  Hare,  424;  Wilson  v.  O'Leary,  12  L.  E.  Eq.  525;  7 
L.  R.  Ch.  App.  448.     And  see  Mackinnon  v.  Peach,  2  Kee.  555. 

It  ought,  however,  to  be  mentioned,  that  Lord  Thurloiv,  in  Ridges 
V.  Morrison  (1  Bro.  C.  C.  388),  though  professing  to  adhere  to  the 
case  of  Hooley  v.  Hatton,  yet  says,  that  where  the  same  quantity 
has  been  given,  and  noaddtY/ona?  7'ea.son  is  assigned  for  a  repeti- 
tion of  the  gift,  the  Court  has  inferred  the  testator's  intention  to  be 
the  same,  and  has  rejected  the  accumulation:  1  Bro.  C.  C.  393;  and 
see  Moggridge  v.  Thackicell,  1  Yes.  jun.  473,  and  the  remarks  of  Sir 

*  W.  Grant,  in  Benyonx.  Benyon,  1 7  Ves.  42,  upon  what  Lord 
[*  357  ]    Thurloiv  said  in  those  cases,  which  has  probably  *  been 

misreported;  for  it  hasbeen  clearly  settled,  as  was  laid  down 
in  the  principal  case,  that  the  mere  fact  of  the  gift  of  equal  legacies, 
hy  different  instruments,  will  not  indicate  an  intention  against  accu- 
mulation.    See  also  Lobley  v.  Stocks,  19  Beav.  392. 

Nor  will  the  presumption  that  repetition  only,  and  not  accumula- 
tion, was  intended,  arise,  although  the  same  motive  be  expressed  in 
different  instruments,  if  the  sums  are  differeyit.  See  Hurst  v.  Beach, 
5  Madd.  352 ;,iord  v.  SutcUffe,  2  Sim.  273. 

"Where,  in  different  testamentary  instruments,  the  effect  of  the  first 
gift  would  depend  in  some  measure  on  the  events  which  should  hap- 
pen amongst  the  legatees,  repeated  bequests  have  been  construed  as 
substitutionary,  from  changes  among  the  legatees,  or  alterations  in 
their  position,  which  had  occurred  between  the  dates  of  the  several 
instruments.  Thus,  in  AUen  v.  Ccdloiv,  3  Ves.  289,  the  testatrix,  by 
will,  dated  in  April,  1774,  gave  oQOl.  in  trust  for  E.  B.  for  life,  with 
remainder  to  her  children  living  at  her  death.  E.  B.  died  in  July, 
1782,  leaving  four  children.  In  December,  1782,  one  child  died. 
By  a  codicil  of  May,  1785,  the  testatrix  gave  to  the  three  surviving 
children,  by  name,  the  sum  of  500Z.  in  certain  specified  proportions, 
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and  directed  that  the  500Z.  should  be  vested  in  the  name  of  one  of 
the  trustees  in  the  will.  Lord  Alvanley,  after  noticing  that  in  one 
instance,  where  the  testatrix  intended  a  second  legacy  to  be  addi- 
tional, she  had  so  expressed  herself  in  terms,  drew  his  conclusion, 
that  the  500Z.  given  by  the  codicil  was  a  substitution  for  that  given 
by  the  will,  in  consequence  of  the  altered  state  of  the  family.  In 
Osborne  v.  The  Duke  of  Leeds  (5  Ves.  369),  the  testator  gave  10,OOOZ. 
to  a  son,  named,  and  10,000/.  each  to  after-born  children.  By  a 
codicil  he  afterwards  gave  10,000/.  to  a  child  by  name,  born  after 
the  date  of  his  will,  and  a  few  weeks  before  the  date  of  the  codicil. 
Lord  Alvanley,  after  adverting  to  the  leaning  of  the  Court  against 
double  portions,  relied  upon  the  birth  of  the  child  after  the  will  as 
explanatory  of  the  reason  why  the  codicil  was  made. 

With  reference  to  these  cases  it  has  been  observed  by  Sir  J.  Wig- 
ram,  V.-C,  in  Lee  v.  Pain  (4  Hare,  243),  "that  the  disposition  by 
the  first  instrument  was  in  a  sense  contingent,  or  at  least  dependent 
for  its  results  upon  future  events  affecting  the  class  of  persons  exist- 
ing, or  to  exist,  in  whose  favour  the  gift  was  made;  and  between  the 
original  and  the  later  instrument,  circumstances  occurred  which  en- 
abled the  testator  to  provide  with  certainty  for  that  which  at  the  time 
of  making  the  will,  was  necessarily  contingent.  The  Court 
thought  the  inference  irresistible,  that  a  testamentary  *dis-  [  *  358  ] 
position,  adapted  only  to  the  altered  circumstances  of  the 
case,  must  necessarily  have  been  intended  to  supersede  the  earlier 
bequests."     See  also  Barclay  v.  Waimuright,  3  Ves.  462. 

Where  a  second  instrument  expressly  refers  to  the  first,  although 
the  legacies  given  in  each  to  the  same  person  may  be  of  different 
amounts,  it  may  appear,  from  intrinsic  evidence,  upon  the  true  con- 
struction of  the  words  in  the  second  instrument,  that  the  latter  gift 
was  intended  to  be  substitutional:  The  Mayor  of  London  v.  Russell, 
Rep.  t.  Finch,  290;  Martin  v.  Drinkivater,  2  Beav.  215;  Bristoio  v. 
Bristoio,  5  Beav.  289;  Carrie  v.  Pye,  17  Ves.  462. 

So,  where  a  codicil  furnishes  intrinsic  evidence  that  the  testator 
is  thereby  revising,  explaining,  and  qualifying  his  will,  legacies  may 
be  construed  to  be  substitutional:  Moggridge  v.  Thackicell,  1  Ves.  jun. 
464;  3  Bro.  C.  C.  517,  Benyon  v.  Benyon,  17  Ves.  34,  43;  Hinch- 
cliffe  V.  Hinchcliffe,  2  Dr.  &  Sm.  96;  Fraser  v.  Byng,  1  Russ.  &  My. 
90.  And  where  a  testator  in  his  codicil  refers  to  a  bequest  therein 
as  a  sufficient  provision,  he  may  thereby  sufficiently  manifest  his  in- 
tention, that  the  legatee  was  to  have  nothing  else:  Robley  v.  Robley, 
2  Beav.  95. 

Where  a  later  instrument,  as  to  the  legacies,  appears  to  be  a  mere 
copy  of  the  former,  whether  the  dates  be  the  samb  or  different,  it  will 
so  far  be  held  substitutional.  Coote  v.  Boyd,  2  Bro.  C.  C.  521,  Belt's 
edit.;  Barclay  v.  Waimuright,  3  Ves.  462;  Attorney -General  v.  Har- 
ley,  4Madd.  263;  Hemming  v.  Gurrey,  2  S.  &  S.  311;  1  Bligh,  N. 
S.  479;  Gillespie  v.  Alexander,  2  S.  &  S.  145;  Campbell  \.  Lord  Rad- 
nor, 1  Bro.  C.  C.  271;  Tuckey  v.  Henderson,  33  Beav.  174;  Hinch- 
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cKffe  V.  Hinchcliffe,  2  Drew.  &  Sm.  96;  Roxburgh  v.  Fuller,  13  W.  R. 
(M.  R.)  39;  Whyte  v.  Whyte,  17  L  R.  Eq.  50.  And  see  Duke  of  St. 
Albans  v.  Beaiiclerk,  2  Atk.  636,  some  remarks  in  which  cannot  be 
reconciled  with  the  more  modern  authorities. 

The  principle,  however,  of  these  cases  does  not  appear  to  be  appli- 
cable, where  a  sum  is  given  by  way  of  appointment  by  will,  out  of 
a  particular  fund,  and  a  sum  of  a  similar  amount  is  bequeathed  to 
the  same  person  by  a  codicil  out  of  the  general  assets,  for  in  such  a 
caseihe  gifts  will  be  cumulative:   Tuckey  v.  Henderson,  33  Beav.  174. 

In  the  class  of  cases  within  which  Coote  v.  Boyd  (2  Bro.  C.  C.  521, 
Belt's  ed.)  falls,  all  the  legatees  mentioned  in  the  will,  except  such 
as  afterwards  died,  or  such  servants  as  had  quitted  their  service,  were 
provided  for  in  the  codicil;  it  might,  therefore,  be  argued,  that  it 
may  have  been  intended  to  substitute  the  codicil  for  that  in- 
[  *  359  ]  tegral  part  of  the  will  by  which  the  legacies  are  *  given. 
If,  however,  the  codicil  does  not  extend  to  all  the  legacies 
in  the  will,  and  no  explanation  can  be  offered  why  some  are  named 
in  the  codicil,  and  others  omitted,  the  case  will  be  different.  See 
Lee  v.  Pain,  4  Hare,  201,  246. 

As  a  general  rule,  where  a  testator  executes  at  the  same  time  two 
codicils,  giving  to  the  same  person,  or  the  same  set  of  persons, 
legacies  of  precisely  the^ame  amount,  the  presumption  is,  and  the 
transaction  itself  shows,  that  it  was  not  his  intention  to  give  cumu- 
lative or  different  legacies,  but  that  his  object  must  have  been  to 
execute  the  instrument  in  duplicate,  so  that  if  one  should  be  lost 
the  other  should  be  forthcoming:  Whyte  v.  Whyte,  17  L.  R.  Eq 
50,  58. 

If,  however,  the  amount  given  to  such  person,  or  sets  of  persons, 
were  different,  the  presumption  might  be  that  the  testator  intended 
the  legacies  to  be  cumulative:  lb.  58. 

It  is  observed  in  a  note  to  1  Russ.  &  My.  102,  that  if  different  in- 
struments are  exactly  co-extensive  in  their  provisions,  and  in  other 
respects  are  so  nearly  identical  as  to  satisfy  the  Judge  that  they 
could  never  be  intended  to  exist  together,  probate  will  be  granted 
only  of  the  latest  in  date,  and  the  others  will  be  held  to  be  virtually 
revoked:  Methuen  v.  Methiien,  2  Phillim.  416.  And  parol  evidence 
will  be  resorted  to,  if  necessary,  to  assist  in  determining  the  inten- 
tion: lb.  and  see  DemjJsey  v.  Laicson,  2  P.  D.  98;  Jenner  v.  Finch,  5 
P.  D.  107,  and  cases  there  cited;  G'Leary  v.  Douglas,  3  L.  R.  Ir.  328. 

But  where  testamentary  papers,  very  similar  in  form,  and  em- 
bracing the  same  general  range  of  objects,  still  present  such  dis- 
crepancies that  one  cannot  amount  to  more  than  a  partial  revoca- 
tion or  repetition  of  the  rest,  the  Prerogative  Court  allows  all  of 
them  to  be  proved,  and  leaves  it  to  Courts  of  equity  to  exercise 
their  own  judgment  on  the  question  of  addition  or  substitution,  when- 
ever those  Courts  are  called  upon  to  construe  their  effect  for  the 
purpose  of  determining  the  rights  of  legatees.  In  re  O'Connor.  13 
L.  R.  Ir.  406. 
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Thus,  when  a  person  had  executed  at  different  times  two  codicils 
to  his  will  in  precisely  the  same  words  and  figures  except  as  to 
dates  and  attestations,  and  both  were  admitted  to  probate,  parol 
evidence  ivas  held  to  be  admissible  to  shoiu  from  the  circumstances 
attending  the  execution,  that  the  two  codicils  were  in  fact  only  one 
instrument,  and  accordingly  that  a  legatee  therein  named  was  en- 
titled to  one  legacy  only:  Hubbard  v.  Alexandei^,  3  Ch.  D.  738. 

In  a  recent  case  in  Ireland  a  learned  judge,  while  approving  of 
the  rule,  whereby  when  a  testator  by  his  will  gives  a  benefit  to  a 
person,  and  by  a  codicil  to  his  will  gives  a  benefit  to  the 
same  *  person,  the  presumption  of  the  law  is  that  he  means  [  *  360  ] 
to  give  twice,  expresses  a  doubt  whether  that  rule  of  law, 
which  is  so  clearly  applicable  to  a  will  and  codicil,  applies  precisely 
to  the  case  of  a  voluntary  deed  capable  of  being  revoked  by  the  will, 
and  to  a  will  subsequently  executed:  Quin  v,  Armstrong,  11  Ir.  Eq. 
168. 

Legacies  of  quantitij  given  by  the  same  instrument.^ — Where  leg- 
acies of  quantity  in  the  same  instrument,  whether  a  will  or  a  codicil, 
are  given  to  the  same  person  simpliciter,  and  are  of  equal  amount, 
one  only  will  be  good,  the  repetition,  according  to  the  doctrine  of 
the  civil  law,  being  considered  (though  strangely,  in  Mr.  Justice 
Aston' s  opinion),  to  arise  from  forgetfulness;  nor  will  small  differ- 
ences in  the  way  in  which  the  gifts  are  conferred  afford  internal 
evidence  that  the  testator  intended  that  they  should  be  cumulative. 
Thus,  in  Greemvood  v.  Greemcood,  1  Bro.  C.  C.  31,  n.,  the  testatrix 
gave  "  to  her  niece  Mary  Cook,  the  wife  of  John  Cook,  500Z.,"  and 
afterwards  in  the  same  will,  amongst  many  other  legacies,  "  to  her 
cousin  Mary  Cook,  500Z.  for  her  own  use  and  disposal,  notwith- 
standing her  coverture."  Lord  Apsley  declared,  that  Mary  Cook 
was  entitled  to  one  legacy  only  of  500/.,  and  that  the  same  was  for 
her  separate  use.     See  also  Garth  v.  Meyinck,  1  Bro.  C.  C.  30. 

The  rule  is  the  same  with  regard  to  annuities  of  equal  amount 
given  by  the  same  instrument.  Hee  Holford  v.  Wood,  4  Ves.  76: 
Manning  v.  Thesiger,  3  My.  &  K.  29 ;  Brine  v.  Ferrier,  7  Sim.  549 ; 
Early  v.  Benbow,  2  Coll.  342;  Early  v.  Middleton,  14  Beav.  453. 

The  rule  is  also  applicable  where  although  the  legacies  have  been 
given  by  different  instruments,  they  are  so  connected  and  incorpo- 
rated one  with  the  other,  as  to.  be  treated  as,  and  to  be  admitted  to 
probate  as  one  instiument.  See  Duke  of  St.  Albans  v.  Beauclerk, 
2  Atk.  636;  Heming  v.  Clutterbuck,  1  Bligh,  N.  S.  491,  492;  Brine 
v.  Ferrier,  7  Sim.  549.  And  the  result  will  be  the  same  where 
there  is  a  gift  to  a  person  by  a  will,  and  a  different  gift  (before  the 
Wills  Act)  written  in  the  margia :  Martin  v.  Drinkioater,  2  Beav. 
215. 

Where,  however,  the  legacies  given  by  the  same  instrument  are 
of  unequal  amount,  and  not  merely,  as  might  be  inferred  from  Mr. 
Justice  Aston^s  remarks,  where  a  larger  sura  is  given  after  a  less, 
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they  will  be  considered  accumulative:  Windham  \.  Windham,  Rep. 
t.  Finch.  267;  Curry  v.  Pile,  2  Bro.  C.  C.  622;  Baijlee  v.  Quin,  2 
D.  &  War.  116;  Adnam  v.  Cole,  6  Beav.  353;  Hartley  v.  Ostler,  22 
Beav.  449;  Yockney  v.  Hansard,  3  Hare,  622;  Brennan  v.  Moran, 
6  Ir.  Ch.  Rep.  126. 

[  *  361  ]  Internal  evidence  of  intention.'] — *  The  intention  of  the 
testatator,  when  it  can  be  collected  from  the  instrument 
containing  two  legacies,  will,  of  course,  override  any  presumption 
which  might  be  raised  in  the  absence  of  such  intention:  Yockney  v. 
Hansard,  3  Hare,  620.  And  although  legacies  given  by  different 
instruments  are  equal,  if  they  were  intended  by  the  testator  to  be 
cumulative  {Lobley  v.  Stocks,  19  Beav.  392),  or  if  though  differing 
in  amount  the  latter  was  intended  to  be  substitutional  (Russell  v. 
Dickson,  4  H.  L.  C.  293;  4  Ir.  Eq.  Rep.  339),  the  intention  will  be 
carried  into  effect.     See  also  Whyte  v.  Whyte,  17  L.  R.  Eq.  59. 

It  may  here  be  obser^^ed,  that  if  a  testamentary  paper,  incomplete 
of  itself  (but  being  made  before  the  1st  of  January,  1838,  and  ad- 
mitted to  probate),  contains  internal  evidence  of  an  intention  to  make 
an  entirely  new  disposition,  and  for  that  purpose  to  undo  all  that 
had  been  done  by  a  previous  complete  will,  effect  will  be  given  to 
the  new  disposition,  as  far  as  it  goes,  in  substitution  for  the  former; 
but  the  former  one  will  be  treated  as  operative  so  far  as  no  substi- 
tuted disposition  is  provided  in  this  place:  Kidd  v.  North,  14  Sim. 
463;  S.  C.,  2  Ph.  91;  Jackson  v.  Jackson,  2  Cox,  35.  But  so  far  as 
the  question  depends  upon  the  latter  instrument  being  incomplete, 
it  cannot  arise  upon  any  instrument  made  after  the  1st  of  January, 
1838. 

If  probate  be  granted  in  the  Ecclesiastical  Court  to  two  writings, 
as  a  will  and  codicil,  it  will  be  conclusive  to  show  that  they  must  be 
considered  as  distinct  instruments,  although  they  are  both  written 
on  the  same  paper:  Baillie  v.  Butterfield,  1  Cox,  392;  Campbell  v. 
Lord  Radnor,  1  Bro.  C.  C.  272;  Walsh  \.  Gladstone,  1  Ph.  294;  but 
see  Martin  v.  Drinkwater,  .2  Beav.  215. 

So,  if  two  instruments  have  been  admitted  to  probate  as  one  testa- 
ment, they  must  for  all  purpose  be  considered  as  one  instrument 
only:  Heming  v.  Clutterbnck,  1  Bligh,  N.  S.  491,  492;  Brine  v. 
Fei-rier,  7  Sim.  549.  In  The  Duke  of  St.  Albans  v.  Beauclerk  (2 
Atk.  636),  where  a  testatrix,  at  the  commencement  of  her  codicils, 
declared  that  they  should  be  part  of  her  will.  Lord  Hardivicke  held, 
that  they  were  to  receive  the  same  construction  as  if  they  were  in- 
corporated in  the  will,  and  formed  only  one  instrument.  See  Bren- 
nan V.  Moran,  6  Ir.  Ch.  Rep.  126. 

With  regard  to  the  present  tendency  of  the  decisions  upon  the 
doctrine  of  the  repetition  of  legacies,  it  has  been  said,  that  "there  is 
always  a  difficulty  pressing  upon  the  mind  of  the  Judge  in  deter- 
mining what  the  real  meaning  of  the  testator  is,  within  the  rule  of 
lawj  and  how  far  he  can,  consistently  with  settled  principles,  ef- 
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fectuate  the  intention.     In  later  times,  there  certainly  has 
been  a  *  disposition  to  get  rid  of  this  difficulty,  and  to  hold   [  *  362  ] 
legacies  to  be  cumulative.     The  inclination  of  the  Court 
has  been  rather  to  cut  the  knot  than  to  untie  it."     Per  Lord  Chan- 
cellor Sugden,  in  Russell  v.  Dickson,  2  D.  &  War.  137;  and  see  Lee 
V.  Pain,  4  Hare,  218,  236. 

Where  a  legacy  is  given  by  a  codicil  in  substitution  for  a  legacy 
given  by  a  previous  instrument,  upon  a  revocation  of  the  last  legacy, 
the  former  will  not  be  set  up  again:  Boulcott  v.  Boulcott,  2  Drew. 
25. 

As  to  the  admission  of  extrinsic  evidejice.] — The  question,  how 
far  parol  evidence  is  admissible  to  prove  whether  a  testator  intend- 
ed a  legacy  to  be  substitutional  or  accumulative  was  very  fully  con- 
sidered by  Sir  J.  Leach,  M.R.  in  the  leading  case  of  Hurst  v.  Beach 
(5  Madd.'500);  from  which  case  and  other  authorities,  we  may  con- 
clude that  where  the  Court  itself  raises  the  presumption  against 
double  legacies, — where,  for  instance,  two  legacies  of  equal  amount 
are  given  by  one  instrument, — parol  evidence  is  admissible  to  show 
that  the  testator  intended  the  legatee  to  take  both,  for  that  is  in 
support  of  the  apparent  intention  of  the  will;  but  where  the  Court 
does  not  raise  the  presumption, — where,  for  instance,  legacies  of 
equal  amount  are  given  simpUciter  by  different  instruments, — parol 
evidence  is  not  admissible  to  show  that  the  testator  intended  the 
leo-atee  to  take  one  only,  for  that  is  in  opposition  to  the  will.  See 
Hall  V.  Hill  1  D.  &  War.  116;  Guy  v.  Sharp,  1  My.  &  K.  589;  Lee 
V.  Pain,  4  Hare,  216. 

Extrinsic  evidence  is,  however,  admissible  to  show  the  circum- 
stances of  the  testator  at  the  time  of  making  his  will,  so  as  to  enable 
the  Court  to  place  itself  in  the  position  of  the  testator:  Martin  v. 
Drinkwater,  2  Beav.  215;  Guy  v.  Sharp,  1  My.  &  K.  589. 

Hoiofar  a  substitutional  or  additional  legacy  is  liable  to  the  inci- 
dents or  conditions  of  the  original  legacy.] — As  a  general  rule,  where 
one  legacy  is  given  merely  in  substitution  for,  or  addition  to,  another, 
it  will,  in  the  absence  of  any  expression  of  a  contrary  intention  on 
the  part  of  the  testator,  be  liable  to  the  same  conditions  as  the  first 
legacy,  as  for  instance — with  regard  to  vesting, — being  given  to  the 
separate  use  of  a  married  woman, — being  payable  out  of  a  particular 
fund, — being  subject  to  provisions  against  lapse, — and  being  free 
from  legacy  duty:  Cooper  y.  Day,  3  Mer.  154;  Leacroft  \.  Maynard, 

3  Bro.  C.  C.  233;  Crowder  v.  Clowes,  2  Ves.  jun.  449;  Shaftesbury 
V.  Marlborough,  7  Sim.  237;  Bristoivv.  Bristojc,  5  Beav.  289;  Cook- 
son  v.  Hancock,  1  Keen,  817,  2  My.  &  Cr.  606;  Day  v.  Croft, 

4  Beav.  561;  Duncan  v.  Duncan,  *  27  Beav.  392;  Warwick  [*  363  ] 
V.  Hawkins,  5  De  G.  &  Sm.  481;  Johnstone  v.  Lord  Har- 

rou-by,  1  De  G.  F.  &  Jo.  183,  reversing  S.  C,  1  Johns.  425;  Duffield 
V.   Currie,  29  Beav.   284;  Fisher  v.  Brierley,  30  Beav.  265;  Li  re 
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Wright;  Knoivles  v.  Sadler,  W.  N.  1879,  p.  20;  Alexander  v.  Alex- 
ander, 5  Beav.  518;  Kifig  v.  Tootel,  25  Beav.  23. 

But  the  rule  is  not  applicable  where  the  legacy  is  given  to  a  per- 
son in  lieu  of  a  legacy  to  another  legatee  who  has  died  before  the 
testator  (Chatteris  v.  Young,  2  Russ.  184),  nor  where  the  condition 
in  question  is  confined  by  the  will  to  legacies  hei^einafter  givenj  and 
the  additional  legacy  is  given  by  a  codicil:  Bonner  v.  Bonner,  13 
Yes.  379;  Strong  v.  Ingram,  6  Sim.  197. 

Where  an  additional  legacy  is  given  to  a  legatee  absolutely,  it 
will  not  be  held  to  be  subject  to  limitations  under  a  former  gift 
which  would  cut  it  down  to  a  life  interest.  See  More's  Tnist,  10 
Hare,  171,  with  respect  to  which  Wood,  V.C.,  observes,  "I  quite 
concur  in  what  was  said  by  the  Lord  Justice  Turner  in  the  case  of 
More's  Trust  (10  Hare,  171),  that  where  there  is  a  gift  by  will  to 
A.  for  life,  and  after  his  decease  to  B.,  and  then  another  gift  to  A., 
in  addition  to  what  was  before  given,  there  is  no  authority  for 
carrying  on  the  series  of  limitations  to  the  latter  gift,  so  as  to  con- 
vert it  into  a  gift  to  A.  for  life,  and  then  to  the  party  who  was  named 
in  the  former  gift  to  take  after  A.'s  death.  It  would  be  more  plau- 
sible to  say,  that  a  life  interest  only  was  given  to  A.  in  the  second 
case,  but  that  would  be  inconsistent  with  the  words  of  the  will:" 
Mann  v.  Fuller,  Kay,  624,  626.  See  also  Haley  v.  Bannister,  23 
Beav.  336;  Hill  v.  Jones,  37  L.  J.  Ch.  465;  Cookson  v.  Hancock,  2 
My.  &  C.  606;  Hargreaves  v.  Pennington,  12  "\V.  R.  1047. 

The  cases,  however,  have  not  gone  further  than  this,  where  the 
first  gift  is  given  absolutely  to  the  party,  or  is  made  defeasible;  the 
second  gift  has  been  held  to  be  given  upon  similar  terms;  for  ex- 
ample, if  the  former  gift  were  absolute  and  free  of  legacy  duty,  the 
additional  gift  has  been  held  to  have  all  the  same  incidents;  so  if 
the  former  gift  is  to  be  lost  on  a  certain  event,  the  additional  gift  is 
to  be  defeated  on  the  same  condition.  Per  Sir  W.  Page  Wood,  V.- 
C,  1  Kay,  626.     See  also  Overend  v.  Gurney,  7  Sim.  128. 

[Repetition  of  Legacies. — If  two  legacies  are  of  the  same  amount 
and  are  given  by  the  same  instrument,  the  presumption  is  that  they 
are  mere  repetitions  of  the  same  gift,  and  they  will  not  be  construed 
as  cumulative  unless  there  is  something  in  the  language,  or  in  the 
attending  circumstances  which  show  a  different  intention. 

If  a  legacy  is  of  a  specific  thing  and  is  repeated  over  a  number 
of  times  in  the  will  or  codicil,  it  amounts  to  only  one  bequest  since 
the  same  thing  can  be  bequeathed  only  once. 

The  opinion  Chancellor  of  Kent  in  Dewitt  v.  Yates,  10  Johns. 
156;  and  of  Ch.  J.  Hornblower,  in  Jones* f.  Creveling,  1  Zabriskie 
(N.  J.),  127,  are  regarded  as  the  leading  opinions  upon  the  question 
of  how  far  different  legacies  to  the  same  person  are  hold  to  be 
repetitions  and  when  cumulative.] 
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*  PYE,  JEJx  parte.  [  *  364  ] 

BUBOST,  Ex  parte. 


April  2Qt7i,  ^Qth,  May  21t7i,  June  13th,  28th,  1811. 
[reported  18  Ves.  140.] 

Satisfaction  of  a  legacy  by  a  Portion — Ademption.  ]  — As  a  general 
rule,  ivhere  a  parent  gives  a  legacy  to  a  child,  not  stating  the  2^ur.- 
pose  ivith  reference  to  ivhich  he  gives  it,  he  is  understood  to  give  a 
portion;  and,  in  consequence  of  the  leaning  against  double  portions, 
if  the  parent  afterivards  advances  a  pyortion  on  the  marriage  of 
the  child,  the  presumption  arises  that  it  was  intended  to  be  a  sat- 
isfaction of  the  legacy,  eitlier  ivholly  or  in  part ;  and  the  rule  is 
applicable  ivhere  a  person  puts  himself  in  loco  parentis.  ; 

No  such  presumption  arises  in  the  case  of  a  stranger,  or  of  a  natural 
child,  ivhere  the  donor  has  not  put  himself  in  loco  parentis,  if  the 
subsequent  advance  is  not  proved  to  be  for  the  very  purpose  of 
satisfying  the  legacy;  and,  therefore,  the  legatee  will  be  entitled 
to  both. 

William  Mowbray,  by  his  will,  dated  the  10th  of  April,  1806,  giv- 
ing his  wife  the  residue  of  his  property  after  payment  of  his  debts, 
except  the  sum  after  mentioned,  among  other  legacies  gave  as  fol- 
lows:— "/  give  and  bequeath  the  sum  of  4000Z.  stei^ling  to  Louisa 
Hortensia  Garos,  daughter  of  John  Louis  Garos,  formerly  of  Beii- 
wick-street,  Westminster;  the  like  sum  of  4000 Z.  to  Emily  Garos, 
her  sister,  and  4000Z.  to  Julia  Garos,  her  other  sister;  and  in  case 
of  the  death  of  one  of  the  three,  I  desire  that  the  legacy  may  be  di- 
vided equally  betwixt  the  two  surviving  sisters:  and  in  case  of  the 
death  of  two  of  them,  I  desire  the  whole  12,000Z.  may  be  paid  to 
the  surviving  sister." 

*  The  testator  also  gave  to  John  Louis  Garos  600 Z.,  and  [*  365  ] 
"  to  Marie  Genevieve  Garos,  his  wife,  the  sum  of  2500?. 
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sterling,  for  her  own  use,  and  over  which  her  husband  is  not  to  have 
any  power,  he  having  lived  abroad  for  many  years,  and  she  in  this 
country,  and  no  correspondence  having  passed  between  them  dur- 
ing that  time.  Her  own  receipt  shall  be  a  sufficient  authority  to 
my  executors  for  paying  her  the  above  legacy." 

The  testator  died  on  the  8th  of  June,  1809.  His  widow  became 
a  lunatic.  The  petitioner  Pye  was  the  committee  under  the  com- 
mission, and  upon  her  death  took  out  administration  to  her,  and  ad- 
ministration de  bonis  non  to  the  testator. 

The  Master's  report  stated,  from  the  examination  of  the  peti- 
tioner Pye,  that  Louisa  Hortensia,  Emily,  and  Julia  Garos,  were 
the  three  natural  daughters  of  the  testator  by  Marie  Genevieve 
Garos,  the  wife  of  John  Louis  Garos;  and  that,  since  the  date  of 
the  will,  Louisa  Hortensia  Garos  married  Christopher  Dubost;  and 
the  testator  advanced  as  a  marriage  portion  for  her,  which  by  the 
settlement  appeared  to  have  been  received  by  Christopher  Dubost, 
the  sum  of  3000Z. ;  and  it  being  contended,  that  the  said  sum  ofSOOOl. 
ought  to  be  considered  as  an  advancement  and  in  part  satisfaction 
of  the  legacy  of  4000Z.  and  the  whole  legacy  being  claimed  on  the 
part  of  Christopher  Dubost  and  his  wife  (who  were  both  represented 
to  be  residing  abroad),  tho  Master  did  not  allow  the  claim. 

As  to  the  legacy  of  2500Z,  to  Marie  Genevieve  Garos,  the  report 
stated,  from  the  same  examination,  that  since  the  date  and  execu- 
tion of  the  will  the  testator  caused  an  annuity  to  be  purchased  in 
France,  to  which  country  she  bad  retired  for  her  life,  and  laid  out 
in  such  purchase  1500?.:  and,  it  being  contended  by  the  petitioner 
Pye,  that  the  said  sum  of  1500?.  ought  to  be  deducted  from  the  le- 
gacy of  2500Z.,  as  being  an  advancement  and  in  jyart  satisfaction, 
and  the  whole  legacy  being  claimed  by  the  legatee,  then  resident 
abroad,  the  Master  had  not  allowed  such  claim,  but  left  it  open  to 

the  party  to  prosecute,  when  in  a  situation  to  do  so. 
[  *  366]  *  By  a  further  report  the  Master  found,  as  to  the  French 
annuity,  that,  by  a  letter  written  by  the  testator  to  Chris- 
topher Dubost  in  Paris,  on  the  25th  of  November,  1807,  the  testa- 
tor authorised  him  to  purchase  in  France  an  annuity  of  100?.,  for 
the  benetit  of  the  said  Marie  Genevieve  Garos  for  her  life,  and  to 
draw  on  him  for  1500?.  on  account  of  such  purchase.  And  under 
that  authority  Dubost  purchased  an  annuity  of  that  value;  but  that, 
as  she  was  married  at  the  time,  and  also  deranged,  the  annuity  was 
purchased  in  the  name  of  the  testator-  and  the  testator  sent  to 
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Dubost,  by  bis  desire,  a  power  of  attorney  authorising  him  to  trans- 
fer to  Marie  Genevieve  Garos  the  said  annuity,  dated  the  10th  of 
June,  1808. 

The  report  further  found,  upon  the  affidavit  of  Dubost  and  the 
copy  of  the  deed,  that  the  first  intimation  he  received  of  the  death 
of  the  testator,  who  died  in  June,  1809,  was  in  November,  1809; 
and  that,  in  ignorance  of  such  death,  Dubost  on  the  21st  of  October, 
1809,  exercised  the  power  vested  in  him,  by  executing  to  Marie 
Genevieve  Garos,  (her  late  husband  being  then  dead,  and  she  of 
sound  mind)  a  deed  of  gift  of  the  said  annuity;  and  the  Master 
found,  that  by  the  law  of  France  (a),  if  an  attorney  be  ignorant  of 
the  death  of  the  party  who  has  given  the  power  of  attorney,  what- 
ever he  has  done,  while  ignorant  of  such  death,  is  valid.  The  Mas- 
ter therefore  stated  his  opinion,  that  the  annuity  was  no  part  of  the 
personal  estate  of  William  Mowbray. 

The  first  petition  prayed,  that  so  much  of  the  report  as  certifies 
the  French  annuity  to  be  no  part  of  the  testator's  personal  estate 
may  be  set  aside;  and  that  it  may  be  declared,  that  the  said  annuity 
is  part  of  his  personal  estate. 

The  other  petition,  by  Dubost  and  his  wife,  prayed  a  transfer  of 
Three  per  Cent.  Bank  Annuities  in  satisfaction  of  lOOOZ.  of  the  le- 
gacy; and  that  so  much  of  the  Bank  Annuities  as  will  be  sufficient 
to  raise  3177Z.  3s.  6d.,  the  residue  of  the  said  legacy  and  interest, 
may  be  sold,  &,c. 

An  affidavit  was  olBfered  by  Dubost,  that  upon  the  *  treaty  [  *  367  ] 
of  marriage,  the  testator  assured  him,  that,  independent  of 
theSOOOZ.,  he  had  already  bequeathed  her  4000Z.,  and  Dubost  might 
depend  upon  his  not  altering  it.  A  letter  was  also  produced  to  the 
testator  fi'om  Dubost,  previous  to  the  marriage,  stating  that  he 
would  not  believe  the  information  he  had  received,  that  the  testator, 
being  asked  whether  he  would  remem~ber  the  young  ladies  in  his 
will,  answered,  "You  cannot  expect  that;"  that  he  had  said  to  Mrs. 
Dubost,  that  he  did  not  see  why  there  should  be  a  difference  be- 
tween the  sisters;  and,  asking  if,  according  to  the  custom  in  France, 
he  would  give,  besides  the  portion,  lOOZ.  to  be  laid  out  in  jewels, 

(«)  By  the  Code  Napoleon,  Art.  2003,  "Lee  mandatfiiiitpar  lamortnaturelle 
.  .  .  soit  du  mandant,  soit  du  mandataire."  But  an  exception  is  introduced  in 
the  following  article,  "Art.  2008:  "Si  le  mandataire  ignore  la  mort  du  man- 
dant, ce  qu'il  a  fait  dans  cette  ignorance  est  valide."  And  see  now  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  ss.  46,  47  and  48; 
"Wolstenholme  &  Turner.  99.  101,  3rd.  Ed.;  the  Conveyancing  Act,  1882,  45  & 
46  Vict.  c.  39,  ss.  8,  9;  Wolstenholme  &  Turner,  141-143,  3rd.  Ed. 
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&c.     This   letter  was  found   after  the  testator's  death  among  his 
papers. 

Sir  Arthur  Piggot,  Mr.  Richards,  Mr.  Wingfield,  IVIr.  Home,  and 
Mr.  Wear,  for  different  parties,  in  support  of  the  first  petition. 

The  French  annuity  being  purchased  in  the  testator's  name,  and 
no  third  person  interposed  as  a  trustee,  the  interest  could  not  be 
transferred  from  him  without  certain  acts,  which  were  not  done  at 
the  time  of  his  death.  It  was  therefore  competent  to  him  during 
his  life  to  change  his  purpose,  and  to  make  some  other  provision  for 
this  lady  by  funds  in  this  country,  conceiving,  perhaps,  that  she 
might  return  here.  The  authority  given  to  purchase  this  annuity 
could  not  have  been  enforced  against  him  during  his  life  by  a  per- 
son claiming  as  a  volunteer;  nor  can  it  be  established  against  his 
estate  after  his  death,  the  act  which  would  have  given  the  benefit  of 
it  against  the  personal  representative  not  having  been  completed. 
Where  a  question  is  to  be  decided  by  foreign  law,  the  first  step  is 
an  inquiry  by  the  Master  to  ascertain  what  is  the  law  of  that 
country. 

With  regard  to  the  other  petition,  and  the  objection  to  the  letter 
ofPered  as  evidence,  the  circumstances  resemble  those  of  Shudal  v. 
Jekyll,  (b),  before  Lord  Hardwicke,  Poivel  v.  Cleaver,  (c),  before 
Lord  Thurlow,  and  Trimmer  v.  Bayne  (d),  before  your 
[*368]  Lordship;  and  the  conclusion  is  *that  the  evidence  is  ad- 
missible. Lord  Hardivicke's  opinion  was,  that  this  rule, 
as  to  satisfaction,  is  not  confined  to  the  case  of  a  parent.  It  is  true 
it  does  not  apply  to  a  mere  stranger,  standing  in  no  relation,  nat- 
ural or  civil,  either  as  a  legitimate,  adopted,  or  natural  child;  but 
it  applies  to  any  person  standing  in  loco  pare7itis  equally  as  to  the 
parent.  The  presumption  was  repelled  in  Shudal  v.  Jekijll  by 
the  evidence,  which  was  held  to  be  admissible,  and  proved 
that  the  testator  had  no  intention  of  limiting  his  bounty  to  the 
portion  he  had  given  on  the  j^laintiff's  marriage;  declaring  that 
he  would  leave  her  something  by  his  will,  but  would  not  be  put 
under  any  obligation  to  do  it;  the  evidence  therefore  contradicting 
the  supposed  intention  to  substitute  the  portion  for  the  legacy. 

The  case  of  Powel  v.  Cleaver  (e)  certainly  had  strong  circum- 
(6)     2  Atk.  516.  — — 

(c)  2  Bro.  C.  C.  499, 

(d)  7  Ves.  508. 

(e)  2  Bro.  C.  C.  499. 
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stances,  admitting  argument;  and  Lord  Thurlow,  finding  the 
legatee  a  mere  stranger  to  the  testator,  who,  though  undoubtedly 
he  provided  a  portion  for  her  on  marriage,  stood  in  no  relation  to 
her,  and  could  not  be  considered  as  having  taken  upon  him  the 
character  of  parent,  determined  against  her  claim  of  a  double  pro- 
vision. 

Trimmer  v.  Bayne  (/)  was  the  case  of  a  provision  for  a  natural 
daughter,  which  has  been  considered  as  a  solid  distinction;  and 
your  Lordship  decided  that  case  with  great  attention,  and  upon  a 
full  review  of  the  authorities.  Upon  the  evidence,  it  is  impossible 
to  deny  the  intention  to  make  a  provision  at  least  for  an  adopted 
child,  whom  the  testator  had  educated;  and  that  there  was  an 
ulterior  purpose  in  his  mind.  This  is  the  same  species  of  case  as 
Shiidal  V.  Jekyll  (g);  in  which  the  provision  by  the  will,  accom- 
panied with  the  declared  intention  of  the  testator  to  do  something 
more  for  his  neice,  justified  Lord  Hardwicke's  decision;  and  the 
same  principle  that  governed  that  case  and  Trimmer  v.  Bayne, 
though  with  a  different  effect,  must  be  applied  to  this:  the  case  of 
a  person,  treated  by  the  testator  as  a  child,  adopted  and  educated  by 
him,  standing  upon  the  evidence  of  this  letter  in  loco  pa- 
rentis and  filioc,  having,  from  the  infancy  of  these  *  child-  [  *  369  ] 
ren,  acted  as  their  parent,  and  therefore  as  much  within 
the  rule  as  the  actual  relation  of  parent  and  child;  and  the  circum- 
stance, that  the  legacy  is  given  over  upon  the  contingency  from 
one  child  to  another,  cannot  prevent  its  application.  The  letter  of 
Dubost,  which  is  clearly  evidence,  is  decisive.  It  is  the  letter  of  a 
person  treating  upon  the  subject  of  his  proposed  marriage  with 
the  testator,  as  her  parent,  and  also  as  having  made  a  provision  for 
her  by  his  will.  The  circumstance,  that  this  letter,  which  came 
out  of  the  testator's  papers  after  his  death,  had  been  kept  by  him, 
the  settlement  following  immediately  upon  it,  is  remarkable. 
The  Master's  report,  therefore,  is  right;  and  the  second  petition 
must  be  dismissed. 

Sir  Samuel  Romilly  and  Mr.  Bell,  in  support  of  the  second  peti- 
tion (referring,  in  opposition  to  the  other  petition,  to  the  present 
law  of  France,  declaring,  that  if  the  mandatory  is  unacquainted  with 
the  death  of  the  mandant,  or  any  other  cause,  which  put  an  end  to 
the  mandate,  whatever  he  has  done  while  he  was  so  unacquainted, 
is  valid). 

(/)     7  Ves.  508.  [g)     2  Atk.  516. 
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It  cannot  be  disputed,  that  the  advance  of  a  portion  by  a  parent 
on  a  marriage  of  his  child,  is  a  satisfaction  of  a  legacy,  either  the 
whole  or  part;  and  that,  if  the  testator,  though  not  the  natural  or 
legitimate  father,  has  placed  himself  in  loco j^arentis,  the  same  con- 
sequence will  follow.  The  difference  consists  in  the  application  of 
that  principle;  and  the  question  is,  whether  the  testator  gave  this 
legacy  as  to  his  child;  •which  must  be  made  out,  otherwise  the  pre- 
sumption of  satisfaction  cannot  arise.  In  no  case  has  the  Court 
proceeded  on  any  other  supposition  than  that  the  legacy  was  given 
to  the  legatee  as  a  child.  If  a  legacy  was  bequeathed  to  a  child, 
with  whom  the  testator  had  then  no  connection,  but  afterwards 
married  the  mother,  took  that  child  as  his  adopted  child,  and  gave 
it  a  portion  as  such,  the  legacy  not  being  given  in  the  same  char- 
acter, the  portion  would  not  be  a  satisfaction ;  the  clear  conclusion 
from  all  the  authorities  being,  that  they  must  be  given  in  the  same 

character. 
[  *  370]  *In  this  case  the  legacy  clearly  is  not  given  to  the  lega- 
tee as  the  child  of  the  testator;  and  no  evidence  can  be  re- 
ceived to  show  that  it  was  given  to  her  in  that  character,  the  will 
containing  an  express  statement,  by  way  of  description  certainly, 
that  she  is  the  child  of  another  man.  The  objection  to  the  letter  as 
evidence  is,  that  it  is  produced  directly  to  contradict  the  will,  which 
declares  her  to  be  the  daughter  of  another.  If,  however,  it  can  be 
received,  the  fair  inference  is,  that  she  was  to  have  both  the  legacy 
and  the  portion.  It  is  a  letter  from  the  proposed  husband,  sug- 
gesting to  the  testator,  that  he  ought,  besides  the  portion,  to  give 
this  lady  a  legacy,  and  representing,  that  he  could  not  believe,  as 
it  was  said,  that  he  intended  the  contrary.  The  testator  leaves  the 
legacy  standing,  keeping  the  letter,  which  must  have  drawn  to  his 
attention,  that,  besides  the  portion,  he  had  given  her  a  legacy.  The 
fair  inference  is,  that  the  letter  had  its  effect,  inducing  him  to  make 
no  alteration  in  the  will,  but  to  leave  the  legacy  standing.  How  is 
that  to  be  otherwise  accounted  for?  Can  it  be  conceived  that  this 
testator  was  acquainted  with  these  decisions,  and  thence  collected, 
that,  upon  this  doctrine  of  satisfaction,  it  was  unnecessary  for  him 
to  make  the  alteration  ?  The  case  of  Grave  v.  Lord  Salisbury,  (h), 
the  decision  certainly  turning  upon  particular  circumstances,  is  ma- 
terial as  showing  Lord  Thurloi&s  reluctance  to  extend  this  rule,  of 
which  he  evidently  disapproved. 

{h)  1  Bro.  C.  C.  425.  ' 

426 


EX  PARTE  PYE.  *371 

The  laio  does  not  recognise  the  relation  of  a  natural  child. — • 
Lord  Chancellur  Eldon. — I  recollect  that  Lord  Thurlow,  in  that 
case,  though  the  decision  did  not  turn  upon  it,  remarked,  that,  as  the 
law  will  not  acknowledge  the  relation  of  a  natural  child,  the  doctrine 
of  this  Court,  on  whatever  principle  founded,  is,  that  if  a  portion  is 
given  to  a  child,  by  will,  or  a  gift  so  constituted  as  to  acknowledge 
the  legal  relation,  and  afterwards  an  advancement  is  made  on  mar- 
riage, that  is  primct/acie  an  ademption  of  the  whole,  or  pro  tanto; 
but  if  the  legacy  is  given  to  a  person  standing  in  the  relation  of  a 
natural  child  to  the  testator,  and  he  afterwards  gives  that 
child  a  sum  of  *money  on  marriage,  the  law  does  not  ad-  [*  371  ] 
mit  the  conclusion  prima  facie  that  the  testator,  at  the 
time  of  making  the  will,  recognised  that  relation.  The  natural 
child,  therefore,  is  in  so  much  better  a  situation,  that,  in  his  case, 
the  advancement  is  noiprimd  facie  an  ademption,  as  it  is  in  the  case 
of  a  legitimate  child;  the  effect  of  which  is,  that  the  presumption 
is  to  be  formed  consistently  with  the  notion,  that  the  testator  has 
less  affection  foi*  his  legitimate  child  than  even  for  a  stranger,  as 
Lord  Thurlow  used  to  express  it. 

His  Lordship  also  made  another  observation,  of  great  weight,  that 
ought  to  check  any  disposition  to  carry  this  further;  that,  having 
raised  the  presumption  from  the  fact,  you  beat  it  down  by  declara- 
tions, which,  from  the  very  nature  of  mankind,  deserve  little  credit, 
viz.,  what  a  man  has  done,  or  will  do,  by  his  will;  how  much  shall 
stand,  and  how  much  shall  not:  declarations  generally  intended  to 
mislead ;  but  iheprimCt  facie  presumption  is  established  beyond  con- 
troversy. 

Admissibility  of  evidence  to  prove  whether  a  person  intended  toj^ut 
himself  in  loco  parentis. — The  question  is  certainly  of  great  conse- 
quence, whether- this  class  of  cases  does  or  does  not  require  evidence 
that  at  the  time  the  legacy  was  constituted,  the  legatee,  not  standing 
in  the  relation  of  child  to  the  testator,  was  regarded  by  him  quasi  in 
that  relation,  conceiving  the  purpose  of  placing  himself  in  loco 
parentis;  and  if  it  is  necessary  that  such  arelation  must  then  exist, 
it  is  very  difficult  to  conclude  that  this  particular  case  falls  under 
that  description.  His  purpose,  whatever  was  his  opinion  with  re- 
gard to  these  children,  seems  to  have  been,  that  no  one  should  con- 
sider him  as  standing  in  the  place  of  father.  His  expressions  seem 
particularly  selected  with  the  view  to  avoid  the  description  of  a  per- 

ft 
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tion,  and  to  cleaote,  that,  not  ho,  but  some  other  person,  stood  in  the 
bituation  of  parent. 

In  Shudal  v.  Jekyll  (i),  and  the  subsequent  case  before  Lord  Thur- 
loic,  upon  the  same  principle,  holding,  that,  by  such  a  declaration, 
that  he  might  leave  something,  but  would  not  specify  what,  or  be 

bound,  the  legacy  could  not  be  partly  cut  down,  a  natural 
[  *  872  ]  interpretation  was,  that  *  taking  500/.  from  the  legacy,  and 

leaving  500/.,  he  did  leave  something  more  beyond  what  he 
had  advanced;  but  Lord  Hardivicke  correctly  said  he  had  no  means 
of  collecting  what  was  that  something  more;  and  the  will  giving 
1000/.  was  better  evidence  than  any  conjecture  he  could  form.  If 
this  letter  can  be  considered  as  fair  evidence  that  he  did  not  mean 
to  disturb  the  will,  and  that  this  fortune,  as  it  is  called  in  the  letter, 
should  be  an  ademption  of  that  fortune,  the  doctrine  of  Shudal  v. 
Jekyll  must  be  applied  to  this  case.  This  is  a  very  important  ques- 
tion; and  I  wish  to  read  the  cases,  particularly  Trimmer  \.  Bayne  (fc), 
upon  which  occasion  I  gave  the  subject  considerable  attention. 

The  other  question  involves,  not  only  the  construction  of  the 
French  law,  and  the  point  whether  that  has  been  sufficiently  inves- 
tigated, but  farther  ivhether  the  pouxr  of  attorney  amounts  here  to  a 
declaration  of  trust.  It  is  clear  that  this  Court  will  not  assist  a  vol- 
unteer; yet  if  the  act  is  completed,  though  voluntary,  the  Court  will 
act  upon  it.  It  has  been  decided,  that  upon  an  agreement  to  trans- 
fer stock,  this  Court  ivill  not  interpose;  hut  if  the  painty  had  declared 
himself  to  be  the  trustee  of  that  stock,  it  becomes  the  property  of  the 
cestui  que  trust  without  more;  and  the  Court  will  act  upon  it.  See 
Ellison  V.  Ellison,  vol.  1,  p.  295,  and  note. 


Lord  Chancellor  Eldon  (June  13th). — These  petitions  call  for  the 
decision  of  points  of  more  importance  and  difficulty  than  I  should  wish 
to  decide  in  this  way,  if  the  case  was  not  pressed  upon  the  Court. 

With  regard  to  the  French  annuity,  the  Master  has  stated  his 
opinion  as  to  the  French  law,  perhaps  without  sufficient  authority  or 
sufficient  inquiry  into  the  effect  of  it,  as  applicable  to  the  precise 
.circumstances  of  this  case;  but  it  is  not  necessary  to  pursue  that; 
as,  upon  the  documents  (/)  before  me,  it  does  appear  that,  though 

(0  2  Atk.  516.  (k)  7  Ves.  508. 

(Z)  See  2  Spence  Eq.  Jnr.  53,  n.  (d),  where  other  documents  not  set  forth  by 
the  reporter,  and  which  may  materially  have  infiueuced  the  miud  of  Lord  Eldon 
in  coming  to  this  conclusion,  are  given. 
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in  one  sense  this  may  bo  represented  as  the   testator's    personal 
estate,  yet    he    has    committed    to    writing    what    seems 
*  to  me  a  sufficient  declaration  that  he  held  this  part  of   [  *  373  J 
the  estate  in  trust  for  the  annuitant. 

The  other  question  is  one  of  great  difficulty;  whether  a  sum  of 
monev,  advanced  upon  the  marriage  of  one  of  these  young  ladies, 
when  a  settlement  was  executed,  is  to  be  taken  to  be  a  satisfaction 
of  a  legacy,  not  given  upon  the  face  of  the  will  as  a  portion,  not 
given  to  a  person  stated  upon  the  Avill  to  be  an  adopted  child  of  the 
testator,  or  described  merely  by  name,  but  given  to  an  individual,  a 
stranger,  described  in  the  will  as  the  child  of  another  person,  who 
is  designated  as  the  father  of  that  child*  It  not  only  does  not  ap- 
pear that  the  testator  represented  himself  as  in  loco  parentis,  but  he 
has  designated  another  individual  as  being  the  parent;  and,  therefore, 
according  to  Lord  Thurlow's  opinion,  in  Grave  v.  Lord  Salisbury  (m), 
the  testator  has  expressed  himself  in  terms  anxiously  calculated  to 
conceal  the  fact,  that  he  was  the  reputed  father  of  that  child,  if  he 
was  so. 

Without  going  through  all  the  cases  that  were  cited  and  those  re- 
ferred to  in  them,  having  compared  the  case  in  Atkyns  (n)  with 
manuscript  notes  of  that  case,  and  looked  into  some  other  cases, 
one  in  Ambler  (o),  and  some  earlier,  I  may  state,  as  the  unquestion- 
able doctrine  of  the  Court,  that  where  a  parent  gives  a  legacy  to  a 
child,  not  stating  the  purpose  with  reference  to  which  he  gives  it, 
the  Court  understands  him  as  giving  a  portion;  and  by  a  sort  of 
artificial  rule,  in  the  application  of  which  legitimate  children  have 
been  very  harshly  treated,  upon  an  artificial  notion  that  the  father 
is  paying  a  debt  of  nature,  and  a  sort  of  feeling  upon  what  is  called 
a  leaning  against  double  portions,  if  the  father  afterwards  advances 
a  portion  on  the  marriage  of  that  child,  though  of  less  amount,  it  is 
a  satisfaction  of  the  whole,  or  in  part;  and  in  some  cases  it  has 
gone  a  length,  consistent  with  the  principle,  but  showing  the  fallacy 
of  much  of  the  reasoning,  that  the  portion,  though  much  less  than 
the  legacy,  has  been  held  a  satisfaction  in  some  instances  upon  this 
ground;  that  the  father,  owing  what  is  called  a  debt  of  nature  i& 
the  judge  of  that  provision  by  which  he  means  to  satisfy 
it;  and  *  though  at  the  time  of  making  the  will,  he  thought  [  *  374  ] 
he  could  not  discharge  that  debt  with  less  than   10,000?., 

(wi)  1  Bro  C.  C.  425.  (»)  Shudal  v.  Jekyll,  2  Atk.  516. 

(o)  Watson  v.  the  Earl  of  Lincoln,  Amb.  325. 
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yet  by  a  change  of  his  circumstances,  and  of  his  sentiments  upon 
that  moral  obligation,  it  may  be  satisfied  by  the  advance  of  a  portion 
of  5000Z.  (p). 

The  Court  seems, "in  the  older  cases,  to  have  met  with  some  diffi- 
culty in  determining  whether  this  rule  should  be  confined  to  those 
'  who  stood  in  the  actual  relation  of  parent  and  child;  and  it  has  ac- 
cordingly been  urged  in  argument,  but  not  supported  by  decision,  ex- 
cept where  accounted  for  by  evidence  of  declarations,  that  the  Courts 
have  said  they  did  not  mean  to  confine  this  doctrine  to  persons  stand- 
ing in  that  actual  relation;  but,  perhaps,  it  might  apply  to  a  per- 
son placing  himself  in  loco  parentis,  undertaking  the  care  of  an  or- 
phan. But  what  is  to  be  the  evidence  of  that,  whether  written  evi- 
dence in  the  will  and  settlement,  or  the  conduct  observed  at  the 
marriage,  or  to  be  derived  from  mere  declarations,  is  left  so  much 
afloat,  that  there  is  considerable  difficulty  in  making  a  judicial  de- 
cision upon  it. 

In  Grave  v.  Lord  Salisbury  (q),  the  first  case  before  Lord  Thur- 
loiv,  Lord  Salisbury  had  several  natural  children,  to  whom  he  had 
given  legacies  by  his  will,  making  afterwards  a  provision  for  them 
during  his  life,  not  ejus  dem  generis;  giving  the  living  of  Hatfield 
to  one;  a  farm  and  stock  to  another;  upon  which  the  question 
arose.  It  was  contended  that  this  was  a  satisfaction;  that  he  in- 
tended by  the  legacy  to  make  a  provision,  or,  in  other  words,  to  dis- 
charge the  obligation  he  owed  to  that  child;  and  he  had  the  same 
intention,  advancing  the  portion,  and  the  farm  and  stock.  Lord 
Thurlow  felt  the  extreme  hardship,  and  it  is  evidently,  that  in  the 
case  of  children,  whose  relation,  as  such,  the  law  recognises,  the 
doctrine  of  presumption  is,  that  a  subsequent  advancement  is  a  sat- 
isfaction of  a  legacy  to  such  a  child;  but,  as  the  law  does  not  rec- 
ognise the  relation  between  the  putative  father  and  illegitimate 
child,  as  imposing  this  debt  of  nature,  the  father  in  that  case  stands 
as  a  stranger;  and  no  such  presumption  arises,  in  that 
[  *  375  ]  case,  where  the  *  subsequent  advance  is  not  proved  to  have 
been  for  the  very  purpose  of  satisfying  the  legacy,  and 
therefore  the  legatee  is  entitled  to  both.  Lord  Thurloxo  directed  a 
reference  to  the  Master  to  inquire  into  the  circumstances,  who  did 

(p)  See,  however,  Pym  v.  Lockyer,  5  My.  &  Cr.  29,  and  Kirk  v.  Eddowes,  3 
Hare,  509,  which  establish  that  a  portion  of  less  amount  than  the  provision  by 
will  is  a  satisfaction  pro  tanto  only,  overruling,  therefore,  the  cases  alluded  to 
by  Lord  Eldon.     As  to  evidence  of  a  person  putting  himself  in  loco  parentis. 

{q)  1  Bro.  C.  C.  425. 
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not  report  the  relation  which  the  testator  had  to  those  children; 
and  his  Lordship,  being  pressed  to  send  it  back  on  that  account, 
refused  to  do  so;  observing,  that  the  object  might  have  been  to 
conceal  the  circumstance  of  that  relation;  and,  therefore,  the  Court 
would  not  make  the  inquiry;  but  without  deciding  what  would  have 
been  the  case  if  that  relation  appeared,  it  was  enough  that  it  stood 
as  the  case  of  a  stranger;  and  therefore  the  other  provision  was  not 
a  satisfaction. 

In  the  subsequent  case  of  Poicel  v.  Cleaver  (r),  where  the  provi- 
sion made  was  described  as  a  portion,  Lord  Thurloiv  stated  expressly 
that,  if  the  legacy  is  given,  not  as  a  portion,  by  a  stranger,  who  ad- 
vances money  on  the  marriage  of  the  legatee,  denominating  that 
.advance  a  portion,  that  denomination  will  not  have  the  same  effect 
in  the  case  of  a  stranger,  as  it  would  in  the  case  of  parent  and  child; 
and  Lord  Thurlow  asserts  that  there  is  no  authority  contradicting 
that. 

A  legacy  from  a  father  to  a  child  understood  as  a  portion,  though 
not  so  described. — If  that  is  right,  it  comes  to  this:  that,  where  a 
father  gives  a  legacy  to  a  child,  the  legacy  coming  from  a  father  to 
a  child  must  be  understood  as  a  portion,  though  it  is  not  so  de- 
scribed in  the  will;  and  afterwards  advancing  a  portion  for  that 
child,  though  there  may  be  slight  circumstances  of  difference 
between  that  advance  and  the  portion,  and  a  difference  in 
amount,  yet  the  father  will  be  intended  to  have  the  same  pur 
pose  in  each  instance;  and  the  advance  is  therefore  an  ademption 
of  the  legacy  (s);  but  a  stranger,  giving  a  legacy,  is  understood 
as  giving  a  bounty,  not  as  paying  a  debt:  he  must,  therefore,  be 
proved  to  mean  it  as  a  portion,  or  provision,  either  upon  the  face 
of  the  will,  or,  if  it  may  be,  and  it  seems  that  it  may,  by  evidence 
applying  directly  to  the  gift  proposed  by  that  will;  and  recollect- 
ing how  artificial  the  rules  are,  where  a  person  has  educated 
a  child  through  life,  considering  himself  as  standing  in 
the  relation  of  putative  father  to  *  that  child,  having  a  [  *  376  ] 
father  acknowledged,  describing  that  child  as  the  child  of 
a  mother  named,  and  a  father  named,  and  also  making  a  provision 
for  that  father  and  mother,  it  would  be  too  much,  upoft  such  a  will 
to  say,  this  is  the  case  of  a  person  meaning  to  pay,  not  what  the 

(r)  2  Bro.  C.  C.  499. 

(s)  But  pro  tanto  only  if  of  less  amount:  Pym  v.  Lockyear,  5  M.  &  C.  29; 
Kirk  V.  Eddowes,  3  Hare,  509. 
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Court  calls  a  debt  of  nature,  but  a  debt  he  meant  to  contract:  in 
other  words,  meaning  to  put  himself  in  loco  parentis  (t),  in  the  situ- 
ation of  the  person  described  as  the  lawful  father  of  that  child. 

That  brings  the  question  to  this — whether  this  advance  of  a  por- 
tion of  3000Z.  is  an  ademption  of  the  legacy  between  strangers,  on 
the  ground  that  this  subsequent  advance  is  treated  as-  a  portion  or 
fortune?  and  whether  the  testator,  having  given  that  legacy  of 
4000Z.,  and  afterwards  giving  to  that  legatee  a  portion  on  marriage, 
the  mere  circumstance  of  giving  that  as  a  portion  or  fortune  is  to 
be  taken  as  evidence,  that,  when  the  will  was  made,  it  was  meant 
as  paying  a  debt  of  nature?  or  whether  it  was  not  to  be  understood, 
as  in  the  first  instance  giving  a  bounty,  and  in  the  other  making  an 
addition  to  that  bounty  ?  In  this  case,  as  in  Shudal  v.  Jekyll,  more 
was  intended  to  be  given,  but  in  the  case  of  a  stranger  no  authority 
says  the  advance  of  a  less  sum  shall  be  an  ademption  of  the  whole. 
This  letter,  if  it  is  to  be  admitted  in  evidence,  shows  how  little  such 
evidence  can  be  trusted,  as  no  one  would  have  supposed,  upon  the 
correspondence,  that  the  testator  had  such  a  will  in  his  desk.  Upon 
the  authority  of  Powel  v.  Cleaver,  unless  you  can  show,  that,  at  the 
time  of  making  the  will,  the  testator  meant  to  give  a  portion  as  a 
parent,  or  as  standing  m  loco  parentis,  and  meant  to  satisfy  that,  in 
the  whole  or  in  part,  by  the  subsequent  advance,  the  Court  is  not 
authorised  by  the  artificial  rules  of  equity  to  hold  it  as  a  satisfac- 
tion. 

I  am  not  much  impressed  by  the  objection,  that  he  had  not  alter- 
ed  his  will.  The  answer  is,  that  the  subsequent  advance  operates 
a  revocation,  and,  therefore,  actual  revocation  was  unnecessary;  but 
it  is  too  much  to  say,  upon  such  circumstances  as  are  before  me, 
that  this  advance  of  3000Z.  is  an  ademption  of  the  legacy 
[*377  ]  of  4000/.  and  the  *  contingent  interest;  and  though  I  be- 
lieve I  am  disappointing  the  actual  intention,  and  that 
this  lady  will  get  more  than  was  intended,  I  am  bound  by  the  rule 
of  the  Court  to  say,  that  this  is  not  a  satisfaction. 


1811.  June  28th. — Under  this  judgment  the  order  was  pro- 
nounced, dismissing  the. first  petition,  and  directing  a  transfer  and 
sale  of  the  Bank  Annuities  according  to  the  prayer  of  the  other; 

(i)  This  definition  of  a  person  putting  himself  in  loco  parentis  is  approved 
of  and  adopted  by  Lord  Cottenham,  in  Powys  v.  Mansfield,  3  M.  &  Cr.  366,  367. 
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upon  which  it  was  contended,  that  this  should  be  considered  as  an 
appropriation  of  the  stock  to  this  legacy  at  the  date  of  the  Master's 
report;  and  the  funds  having  since  fallen,  the  legatee  was  entitled 
only  to  so  much  stock  as  would  at  that  time  have  produced  what 
remained  due  on  account  of  the  legacy. 

No  attention  is  paid  by  the  Court  to  the  rise  or  fall  of  stock. — 
The  Lord  Chancellor  said: — The  broad  principle  of  the  Court  is, 
that  no  attention  whatever  is  paid  to  the  rise  or  fall  of  the  stock; 
and  upon  that  ground  it  is  considered  equal,  whether  the  appropria- 
tion is  in  one  way  or  another.  The  party  takes  the  rise  or  fall 
as  it  happens;  and  therefore  the  petitioners  are  entitled  to  have 
the  sum  reported  due  to  them  now  raised. 
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[*  378]*  SIR     JOHN    TALBOT    v.     THE    DUKE     OF 
SHREWSBURY. 


De  Term.  S.  Mich.  1714. 

[repokted  prec.  ch.  394.] 

Satisfaction  of  a  Debt  by  a  Legacy.] — A  debtor,  ivithout  taking 
notice  of  the  debt,  bequeaths  a  sum  as  great  as,  or  greater  than, 
the  debt,  to  his  creditor :  this  shall  be  a  satisfaction ;  secus,  if  it 
were  bequeathed  on  a  contingency,  or  if  it  ivere  less  than  the  debt 

In  this  case  it  was  said  by  Mr.  VernoJi,  and  agreed  to  by  Sir  J. 
Trevor,  M.  R.,  that  if  one  being  indebted  to  another  in  a  sum  of 
money,  does,  by  his  will,  give  him  a  sum  of  money  as  great  as,  or 

'  greater  than,  the  debt,  without  taking  any  notice  at  all  of  the  debt, 
that  this  shall,  nevertheless,  be  in  satisfaction  of  the  debt,  so  as 
that  he  shall  not  have  both  the  debt  and  the  legacy;  but  if  such  a 
leo-acy  (a)  were  given  upon  a  contingency,  which  if  it  should  not 
happen,  the  legacy  would  not  take  place,  in  that  case,  though  the 
contingency  does  actually  happen  and  the  legacy  thereby  became 
due,  yet  it  shall  not  go  in  satisfaction  of  the  debt;  because  a  debt 
which  is  certain,  shall  not  be  merged  or  lost  by  an  uncertain  and 
contino-ent  recompense;  for  whatever  is  to  be  a  satisfaction  of  a 
debt,  ought  to  be  so  in  its  creation,  and  at  the  very  time  it  is  given, 
which  such  contingent  provision  is  not;  and  cited  the  case  of  one 
Pollexfen  to  be  so  adjudged  by  the  Lord  Harcourt,  and  affirmed  on 
an  appeal  in  the  House  of  Lords.  And  as  it  is  in  the  case  of  a  will, 
so  it  will  be  likewise  if  the  provision  were  by  a  deed;  if  the  provision 
be  absolute  and  certain,  it  shall  go  in  satisfaction  of  the  debt;  but 
if  it  be  uncertain  and  contingent,  it  can  be  no  satisfaction,  because 
it  could  not  be  so  in  its  creation,  and  the  happening  of  the  con- 
tingency afterwards  will  not  alter  the  nature  of  it. 

(a)     "Debt"  in  the  text,  evidently  by  mistake. 
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De  Term.  S.  Hil.  \1\1.     Trin.  1725. 

[reported  1  p.  WMS.  408.  J 

Satisfaction  of  a  Debt  by  a  Legacy.] — Although  it  is  a  general  rule, 
that  if  a  legacy  from  a  debtor  to  his  creditor  he  equal  to  or  greater 
than  the  debt,  it  will  be  presumed  to  be  a  satisfaction  of  it,  slight 
evidence  of  the  intention  will  take  the  case  out  of  the  rule.  Thus 
where  one  being  indebted  to  his  servant  for  wages  in.  lOOL,  had 
given  her  a  bond  for  that  sum,  as  due  for  wages,  and  afterxvards, 
by  ivill,  gave  her  500/.  for  her  long  and  faithful  services,  and  di- 
rected that  all  his  debts  and  legacies  should  be  paid,  it  teas  held, 
that  the  legacy  was  not  a  satisfaction  for  the  debt  due  on  the 
bond. 

One  being  indebted  for  wages  to  a  maid- servant,  who  had  lived  with 
him  a  considerable  time,  gave  her  a  bond  for  lOOZ.,  and  in  the  con- 
dition of  the  bond,  it  appeared  to  be  for  ivages.  Afterwards,  the 
testator  by  his  will,  among  other  things,  gave  a  legacy  of  500Z.  to 
this  maid  servant;  and  it  was  mentioned  in  the  will  to  be  given  to 
her  for  her  long  and  faithful  services;  [and  he  directed  that  all  his 
debts  and  legacies  should  be  paid  (6)]. 

The  maid-servant  having,  on  her  master's  death,  possessed  her- 
self of  divers  goods  that  were  his,  the  plaintifP  Chancey,  who  was 
the  executor,  brought  his  bill  against  her  for  an  account,  but  paid 
her  the  lOOZ.  and  interest  secured  to  her  by  the  bond. 

For  the  defendant  it  was  objected,  that  she  should  have  both  the 
money  due  on  the  bond  and  also  the  legacy;  for  the  legacy  was  a 
further  reward  for  her  services,  and  intended  to  be  a  gift  in  toto : 
whereas,  if  the  bond  were  to  be  taken  out  of  it,  it  would 
be  only  a  gift  of  *  400Z. ;  and  as  to  the  old  notion,  that  \  *  380  ] 
the  testator  must  be  just  before  he  is  bountiful,  that  was 

(a)  Chancey  v.  Wootton,  and  e  contra,  Reg.  Lib.  a.  fol.  449;  Sel.  Ch.  Ca.  44; 
2  Eq.  Ca.  Ab.  354,  pi.  18. 

(b)  See  the  judgment  of  Lord  King,  post,  381. 
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nothing  where  the  testator  had  wherewithal  to   De  both  just  and 
bountiful  (c). 

Besides,  that  this  was  not  insisted  upon  by  the  Bill;  so  that  the 
defendant  had  no' notice  or  warning,  to  prove  that  the  testator  in- 
tended to  give  her  the  full  legacy  of  500Z.  over  and  above  the  bond; 
which  proof,  though  by  parol  only,  had  yet  been  frequently  ad 
mitted. 

Also,  for  that,  it  appeared,  the  executor  himself  had  paid  the  bond, 
and  taken  a  receipt  for  it. 

Hil.  Term,  1717.— Sir  J.  Trevor,  M.K. — It  is  sufficient  that  it  ap- 
pears the  creditor  has  a  greater  legacy  given  her,  and  the  plaintiff, 
the  executor,  prays  relief,  which  is  as  much  as  if  he  had  prayed 
that  he  might  not  be  compelled  to  pay  both  the  debt  and  legacy. 

This  is  stronger  than  the  usual  case;  for  the  bond  is  for  service, 
and  the  500Z.  legacy  is  also  for  service;  so  that  it  is  a  greater  re- 
ward and  satisfaction  for  the  same  thing.  Neither  is  it  material 
that  the  executor  has  paid  it,  for  he  was  bound  to  pay  the  bond  at 
law,  and  his  only  method  is  to  stop  it  out  of  the  legacy;  but  clearly, 
such  a  legacy  is  not  a  satisfaction  for  service  done  to  the  testa- 
tor id)  after  the  making  of  the  will. 


Trin.  Term,  1725. — Lord  Chancellor  King  afterwards  reversed 
this  decree,  upon  which  occasion  his  Lordship  said,  he  was  not  for 
breaking  in  upon  any  general  rule  (e),  though  he  did  not  see  any 
great  reason  why,  if  one  owed  lOOZ.  to  A.  by  bond,  and  should 
afterwards  give  him  a  legacy  of  500?.  this  legacy  must  go  in  satis- 
faction of  the  debt;  for,  if  so,  the  whole  500Z.  would  net  be  given, 
in  regard  lOOZ.  of  it  would  be  paid  towards  a  just  debt,  which  the 
testator  could  not  help  paying;  and  therefore  the  whole  500Z.  would 
not  be  given,  against  the  express  declaration  of  the  testator,  who 
says  he  gives  the  same;  and  though  it  seemed  to  have  ob- 
[  *  381  ]  tained  as  a  rule  that  a  man  should  he  *just  before  he  is 
bountiful,  yet,  when  a  man  left  such  an  estate  and  fund 
for  his  debts  and  legacies,  as  that  he  might  thereout  be  both  just 
and  bountiful,  and  especially  when  there  seemed  to  be  not  only  an 
intention,  but  also  express  words  to  that  purpose;  in  such  case,  his 

"{c)  Salk.  155.  ' 

{d)  Vide  Salk.  508;  2  P.  Wins.  343;  3  P.  Wms.  355. 

(e)  See  the  rule  stated  in  Talbot  i'.  Duke  of  Shrewsbury,  ante,  p.  378. 
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Lordshi{i  did  not  see  but  it  would  be  as  reasonable  that  the  whole 
legacy  should  take  effect  as  a  legacy,  and  that  the  debt  should  be 
paid  besides. 

And  it  was  said  at  the  bar,  by  Mr.  Talbot,  to  have  been  a  strange 
resolution,  that  if  I  owe  a  man  lOOZ.  and  give  him  a  lOOZ.  legacy, 
then  I  give  him  nothing,  but  only  pay  him  what  I  am  bound  to  do; 
but  if  the  legacy  be  twenty  shillings  less,  viz.,  99Z.,  here  it  is  a  good 
gift  and  legacy,  exclusive  of  the  debt. 

However,  the  Court  said,  they  were  not  by  this  resolution  over- 
turning the  general  rule;  but  that  this  case  was  attended  with  par- 
ticular circumstances  varying  it  from  the  common  case,  viz.,  that  the 
testator,  by  the  express  words  of  his  will,  had  devised  ^Hhat  all  his 
debts  and  legacies  should  be  paid  ;^''  and  this  100?.  bond  being  then 
a  debt,  and  the  500Z.  being  a  legacy,  it  vvas  as  strong  as  if  he  had 
directed  that  both  the  bond  and  the  legacy  should  be  paid;  that, 
when  the  testator  gave  a  bond  for  the  lOOZ.  arrear  of  wages,  it  was 
the  same  thing  as  paying  it;  and  as  if  he  had  actually  paid  it,  and 
had. afterwards  given  the  legacy  of  500 Z.,  the  executor  could  not  have 
fetched  hack  the  lOOZ.  and  made  the  defendant  refund;  so  neither 
should  the  bond,  in  this  case,  be  satisfied  by  the  bequest  of  the 
legacy. 

His  Lordship  also  observed,  that  the  executor  (the  plaintiff,  Mr. 
Chancey)  did  not  himself  take  this  500Z.  legacy  to  be  a  satisfaction 
for  the  bond,  as  appeared  by  his  having  voluntarily  paid  the  lOOZ. 
to  the  defendant,  and  that  his  Lordship  was  of  the  same  opinion. 

So  the  decree  at  the  Rolls  was  reversed,  and  the  respondent  (the 
maid-servant)  had  both  her  debt  and  legacy. 


*  Satisfaction  (the  doctrine  of  which  is  discussed  in  the  [  *  382  ] 
cases  to  which  this  note  is  appended)  may  be  defined  to  be 
the  donation  of  a  thing,  with  the  intention,  either  expressed  or  im- 
plied, that  it  is  to  be  taken,  either  wholly  or  in  part,  in  extinguish- 
ment of  some  prior  claim  of  the  donee.  See  Lord  Chichester  v. 
Coventry,  2  L.  R.  Ho.  Lo.  95.  [A  legacy  of  equal  amount  with  the 
principal  sum  promised  by  the  testator  with  interest  at  his  death  will 
not  be  applied  in  payment  of  the  principal  sum,  unless  such  appears 
to  be  the  intent:  Parker  v.  Coburn,  10  Allen,  82.] 

With  regard  to  those  cases  where  the  intention  is  expressly  de- 
clared, it  is  unnecessary  to  say  anything;  for  it  is  clear,  that,  if  any 
person  expressly  declares  that  a  subsequent  gift  is  to  be  in  satisfac- 
tion of  a  prior  demand,  the  donee  cannot  claim  both  (Hardingham 
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V.  Thomas,  2  Drew.  353).  Or  if  a  subsequent  smaller  gift  is  ex- 
pressed to  be  a  satisfaction  2^^'o  tanto,  it  will  be  so.  See  /n  re  Aird's 
Estate,  Aird  v.  Quick,  12  Ch.  D.  291.  There  a  testator  by  will,  gave 
a  legacy,  and  by  a  codicil,  after  reciting  that  he  had  advanced  to 
the  legatee  a  certain  sum,  he  directed  that  sum  to  be  considered  as 
a  payment  on  account  of  the  legacy;  it  was  held  that  the  sum  men- 
tioned would  be  deducted  from  the  legacy,  though  the  advance  in 
cash  made  was  less  than  that  sum.  See  also  Quihamjjton  v.  Going, 
24  W.  R.  917. 

Those  cases,  however,  where  from  the  mere  fact  that  the  parties 
stand  in  a  certain  relation  to  each  other,  the  presumption  arises, 
that  a  subsequent  donation  is  intended  to  be  in  satisfaction  of  a 
prior  claim,  are  well  worth  examining.  They  may  be  divided  into 
three  classes. 

1st.  The  satisfaction  of  legacies  by  portions,  which  is  commouiy 
called  the  ademption  of  legacies;  2nd,  the  satisfaction  of  portions 
by  legacies;  and,  3rd,  the  satisfaction  of  debts  by  legacies.  Since, 
however,  the  doctrine  of  satisfaction  is  not  applied  in  the  same 
manner  to  each  of  these  classes  of  cases,  they  may  more  conveniently 
be  considered  separately. 

1st.  As  to  the  satisfaction  or  ademptioyi  cf  a  legacy  by  a  portion.^ — 
The  rule  is  well  laid  down  by  Lord  Eldon,  iu  the  principal  case  of 
Ex  parte  Pye,  "that  where  a  parent  gives  a  legacy  to  a  child,  not 
stating  the  purpose  with  reference  to  which  he  gives  it,  the  Court 
understands  him  as  giving  a  portion;  and,  by  a  sort  of  artificial 
rule — upon  an  artificial  notion,  and  a  sort  of  feeling  upon  what  is 
called  a  leaning  against  double  portions — if  the  father  afterwards 
advances  a  portion  on  the  marriage  of  this  child,  though  of  less 
amount,  it  is  a  satisfaction  of  the  whole,  or  in  part." 

IjoxA  Eldon,  however,  in  that  case,  in  accordance  with  what  was 
then  the  general  opinion  (1  Rop.  on  Legacies,  366,  4th  edit.),  seems 
to  have  thought  that  the  gift  of  a  portion  of  less  amount  than  a 
legacy,  might  be  a  total  ademption  of  it;  but  in  the  very 
[  *383  ]  important  case  of  Pym  v.  Lockyer,  *  (5  My.  &  Cr.  29), 
decided  by  Lord  Cottenham,  after  an  elaborate  examina- 
tion of  all  the  authorities,  it  was  determined  that  such  a  portion 
would  be  merely  an  ademption  of  the  legacy  pro  tanto.  See  also 
Kirk  V.  Eddou'S,  3  Hare,  509;  Montague  v.  Montague,  15  Beav.  565; 
Hopwood  V.  Hopwood,  7  Ho.  Lo.  Ca.  728;  In  re  Pollock,  28  Ch.  D. 
552.  [See  Roberts  v.  Weatherford,  10  Ala.  72;  Gill's  Estate,  1 
Parson's  Eq.  139;  Clendenning  v.  Clymer,  17  Ind.  175;  Miner  v. 
Atherton's  Exr's,  11  Casey,  528.] 

And  for  the  purposes  of  ademption,  the  value  of  the  advance  must 
be  taken  as  at  the  time  it  was  made:  Watson  v.  Watson,  Z^  Beav. 
576. 

An  advancement  may  be  made  to  a  child  as  a  portion,  at  other 
times  than  that  of  marriage,  and  the  presumption  against  double 
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portions  will  than  arise.  For  instance,  if  a  subsequent  gift  oe  de- 
scribed in  a  writing  as  a  portion,  or  if  an  advancement  be  made  not 
evidenced  by  writing,  evidence,  as  will  hereafter  be  more  fully 
shown,  is  admissible  to  show  the  nature  of  the  transaction;  but  the 
Court  will  not  add  up  small  sums  which  a  parent  may  give  to  a 
child,  to  show  they  were  intended  as  a  portion.  See  Suisse  v. 
Loicther,  2  Hare,  434;  Scliolfield  v.  Heaj),  27  Beav.  93;  Nevin  v. 
Drysdale,  4  L.  R.  Eq.  517. 

Moreover,  although  the  older  cases  appear  to  confine  the  pre- 
sumption to  cases  where  the  advancement  has  been  made  as  a  por- 
tion, or  on  some  occasion  calling  for  it,  it  is  laid  down  in  a  recent 
case,  that  for  the  purpose  of  raising  the  presumption  against  double 
portions,  it  is  not  incumbent  upon  the  person  who  alleges  a  satis- 
faction to  show  anything  more  than  that  the  testator,  having  given 
a  legacy  of  a  certain  amount,  afterwards  in  his  lifetime  gave  the  le- 
gatee a  sum  of  money^the  nature  of  the  two  gifts  not  being  so 
different  as  to  rebut  the  presumption.  See  Leighton  v.  Leighton, 
18  L.  R.  Eq.  458,  468;  Kirk  v.  Eddoives,  3  Hare,  509. 

A  legacy  by  a  parent  or  a  person  in  loco  parentis  is  not  satisfied 
by  occasional  small  gifts  iii  the  testator's  lifetime  {Watson  v.  Wat- 
son, 33  Beav.  574;  In  re  Peacock's  Estate,  14  L.  R.  Eq.  236,  240; 
but  see  Ferris  v.  Ooodburn^  27  L.  J.  (Ch. )  N.  S.  574),  and  a  sum 
of  money  given  by  a  father  to  his  daughter  for  a  wedding  outfit  and 
a  wedding  trip  has  been  held  not  to  be  an  ademption  of  a  legacy: 
Eavenscroft  v.  Jones,  32  Beav.  669;  33  L.  J.  Ch.  (N.  S.)  482;  4  De 
G.  Jo.  &  S.  224;  Hatfield  v.  Minet,  8  Ch.  D.  136.  [See  Storv's  Eq, 
Section  nil,  1112.] 

As  to  what  is  an  advancement  by  portion  within  the  meaning  of 
section  5  of  the  Statute  of  Distributions  (22  &  23  Car.  2,  c.  10),  see 
Taylor  v.  I'aylor,  20  L.  R.  Eq.  155;  Boyd  v.  Boyd,  4  L.  R.  Eq.  305; 
Edwards  v.  Freeman,  2  P.  Wms.  435;  In  re  Blockley,  29  Ch.  D.  250. 
As  to  the  case  of  an  annuity,  see  Kirkcudbright  v.  Kirkcudbright,  8 
Ves.  51;  Hatfield  v.  Minet,  8  Ch.  D.  136. 

The  rule  or  presumption  against  *  double  portions  is  [*384] 
equally  applicable  to  cases  where  a  person  has  placed  him- 
self in  loco  parentis:  Booker  v.  Allen,  2  Russ.  &  My.  270;  Poivis  v. 
Mansfield,  3  My.  &  Cr.  359;  Watson  v.  Watson,  33  Beav.  574.  The 
doctrine  of  ademption  of  legacies,  founded  on  parental  or  quasi- 
parental  relation,  applies  to  cases  where  a  moral  obligation,  other 
than  parental  or  quasi  parental,  is  recognised  in  the  will,  though 
without  reference  to  any  special  application  of  the  money:  In  re 
Pollock,  Pollock  V.  Worrall,  28  Ch.  D.  552.  [An  advancement  may 
operate  as  an  ademption  of  a  legacy  although  it  is  put  in  the  form 
of  a  loan:  Garrett's  Appeal,  3  Harris  (Pa.),  212;  Richards  v, 
Humphries,  15  Pick.  133;  Hine  v.  Hine,  39  Barb.  507.] 

And  so  strong  is  the  leaning  or  presumption  against  double  por- 
tions, that  it  will  not,  as  observed  by  Lord  Eldon,  in  Ex  parte  Pye, 
Ex  parte  Dubost,  be  repelled,  "though  there  may  be  slio-ht  circum- 
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stances  of  difference  between  the  advance  and  the  portion."  Thus, 
the  presumption  will  not  be  repelled  by  the  circumstance  of  the  por- 
tion or  legacy  being  payable  at  different  times  (Hartopp  v.  Hartopp, 
17  Ves.  184;  Stephenson  v.  Masson,  17  L.  R.  Eq.  84);  nor  by  the  cir- 
cumstance that  the  limitations  of  the  portion  under  j:he  will  are  very 
different  from  the  limitations  in  the  settlement.  See  Trimmer  v. 
Bayne,  7  Ves.  508;  Monck  v.  Monck,  1  Ball.  &  B.  298;  Sheffield  v. 
Coventry,  2  Buss.  &  My.  317;  Piatt  v.  Piatt,  3  Sim.  503;  Days  v. 
Boucher,  3  Y,  &  C.  Exch.  Ca.  411;  Poicys  v.  Mansfield,  3  My.  &  Cr. 
359,  374.  In  Lord  Durham  v.  Wharton,  3  C.  &  F  146,  10  Bligh,  N. 
S.  526,  L.  being  seised  of  real  estates  (devised  to  him  by  his  brother, 
charged  with  5000Z.  for  his  daughter — afterwards  IVIrs.  W., — the 
interest  to  be  raised  for  her  maintenance,  if  L.  should  so  direct), 
by  his  will,  in  1788,  bequeathed  10,000Z.  to  trustees,  one  half  to  be 
paid  at  the  end  of  three  years,  and  the  other  half  at  the  end  of  six 
years  after  his  death,  with  4Z.  per  cent,  interest  from  his  decease,  in 
trust  for  his  daughter  for  life,  and  after  her  decease  in.  trust  for  her 
children,  as  she  should  appoint  by  deed  or  will,  and,  in  default  of 
appointment,  for  all  the  children  equally;  the  shares  of  sons  to  be 
vested  'at  twenty-one,  of  daughters  at  twenty-one  or  marriage;  and 
if  his  daughter  should  have  no  child,  or  her  sons  should  die  under 
twenty-one,  and  her  daughters  under  twenty-one  and  unmarried, 
the  10,000/.  was  to  fall  into  the  residue  of  his  personal  estate;  ahd 
he  declared  that  the  sum  of  10,000Z.  was  over  and  above  the  5000Z. 
devised  to  her  by  the  will  of  his  brother.  On  the  marriage  of  the 
daughter,  in  1790,  L.  agreed  to  give  15,000Z.  to  his  daughter  as  a 
marriage  portion,  to  be  paid  to  the  intended  husband  upon  his 
securing  by  settlement,  according  to  his  covenant,  pin-money  and 
a  jointure  for  his  wife  and  xjortions  for  the  younger  children  of  the 
marriage,  and  interest  in  the  meantime;  and  then  declared  that  the 
15,000Z.  was  in  full  satisfaction  and  discharge  of  all  and  every  sum 
and  sums  of  money  which  the  daughter  could  claim  under  her 
uncle's  will.     The  settlement  was  executed,  and  the  15,000Z.  paid  to 

the  husband.  L.  died  in  1794.  It  was  held  in  the  House 
[  *  385  ]   of  Lords,  reversing  the  decisions  of  *  Sir  L.  Shadwell,  V.- 

C,  and  Lord  Brougham,  C.  (reported  5  Sim.  297,  3  My.  & 
K.  427),  that  the  legacy  of  10,000Z.  was  adeemed  by  the  portion  ad- 
vanced by  L.  on  the  marriage  of  his  daughter. 

It  has  been  observed  by  Lords  St.  Leonards,  in  his  important 
Treatise  on  the  Law  of  Property,  that  there  could  be  no. fair  doubt 
of  the  intention  in  this  case  to  adeem  the  legacy  under  the  father's 
will;  but  the  difficulties  in  law  were  of  great  weight.  The  15,000?. 
was  paid  to  the  husband,  and,  in  truth,  was  not  settled  at  all  on  the 
childi'en,  although,  in  consideration  of  it,  pin-money  and  a  jointure, 
and  portions  for  the  younger chWAven,  were  provided;  and  even  the 
trusts  in  the  will  of  the  10,000/.  for  the  children,  and  the  trusts  in  the 
settlement  to  raise  portions  for  the  ^owngfer  children  were  dissimilar. 
These  difficulties  were  overcome,  and  the  substance  of  the  case  was  re- 
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garded.  The  daughter  was  entitled  to  5,000Z.,  and  the  father  had  by 
his  will  provided  an  additional  10,000/. ;  he  therefore  intended  her 
portion  to  be  15,000Z.  Upon  her  marriage  he  accordingly  advanced 
15,000/.  for  her  portion,  declaring  it  to  be  in  satisfaction  of  the  debt  of 
5,000/.  This  certainly  did  not  prevent  the  advancement  from  operat- 
ing also  as  an  ademption  of  the  10,000/.  legacy  under  the  father's  will. 
"It  would  be  found  difficult,"  he  adds,  "to  reconcile  the  decisions  on. 
this  head  previously  to  the  decision  in  the  Lords,  and  I  do  not  think 
that  the  latter  has  been  always  kept  in  view  by  the  Courts  since  it  was 
pronounced.  It  is,  of  course,  a  binding  authority,  and,  as  the  prin- 
ciples upon  which  it  icas  decided  are  plain,  and  highly  favourable  to 
the  real  intention  in  such  cases,  it  ought  to  be  strictly  followed.  Hav- 
ing now  a  clear  rule,  tve  ought  not  lightly  to  depart  from  it.^''  Sugd. 
Prop.  128.  And  see  Montefiore  v.  (xuadalla,  1  De  G.  F.  &  Jo.  93; 
Phillips  V.  Phillips,  34  Beav.  19;  Dawson  v.  Dawson,  4  L.  R.  Eq. 
504;  Stevenson  v.  Masson,  17  L.  R.  Eq.  78;  Edgeivorth  y.  Johnston, 
11  Ir.  R.  Eq.  326. 

The  result  will  be  the  same  if,  after  a  parent  has  given  a  legacy  to 
a  daughter  absolutely,  he  afterwards  on  her  marriage  settles  a  ^um 
of  money  uj^ion  her  and  the  children  of  the  marriage;  "because,"  as 
observed  by  Lord  Roniilly,  M.  R.,  "the  law  very  properly,  and  in  ac- 
cordance with  the  ordinary  usage  of  mankind,  considers  that,  on  the 
marriage  of  a  child,  the  settlement  for  that  child  and  the  children  of 
the  marriage  is  a  settlement  for  the  benefit  of  the  child  of  the  settlor. 
The  consequence  is,  that  in  all  cases  of  ademption,  a  bequest  of  a 
sum  of  money  to  a  child  absolutely,  is  adeemed  by  the  settlement 
of  that  or  a  larger  amount  on  the  marriage  of  that  child; 
*if  a  smaller  amount,  it  is  an  ademption  p?^o/an/o.-"  Lord  [*386  ] 
Chichester  v.  Coventry,  2  L.  R.  Ho.  Lo.  92. 

Upon  the  same  principle  a  bequest  to  r  daughter  for  life,  with  re- 
mainder to  her  children,  will  be  adeemed  hy  gift  to  the  daughter  and 
her  husband.  See  Kirk  v.  Eddoics,  3  Hare,  509.  There  it  was  held 
that  the  gift  by  a  father  of  a  promissory  note  to  his  daughter  Mrs. 
Kirk,  and  her  husband,  was  an  ademption  iiro  tanto  of  a  legacy  be- 
queathed by  the  father  in  his  will  to  his  daughter  for  her  separate 
use  for  life,  with  remainder  to  her  children,  as  she  should  appoint, 
and  in  default  of  appointment  to  them  equally;  the  Vice  Chancellor 
Wigram  observing:  "I  do  not  mean  to  decide  that  a  legacy  to  A.  can 
be  adeemed  by  a  mere  advance  to  another  person  than  A.  That 
might  be  a  simple  revocation,  and  not  ademption;  nor  do  I  mean  to 
decide,  that,  if  in  this  case  the  bequest  had  been  made  to  Mrs.  Kirk 
for  life,  remainder  to  children  living  at  the  time,  and  named  in  the 
will,  the  bequest  to  the  children  could  have  been  affected  by  the  ad- 
vance in  question.  I  give  no  opinion  upon  that  case.  But  here  I 
find  a  legacy  to  Mrs.  Kirk  for  her  separate  use,  with  remainder  to 
her  children  as  a  class;  that,  I  think,  is  in  the  nature  of  a  portion 
to  the  daughter  herself."  See  also  Carver  v.  Bowles,  2  Russ.  &  My. 
301;  Delacour  v.  Freeman,  2  Ir.  Ch.  Rep.  633,  640. 
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A  gift,  however,  of  a  sum  of  money  to  the  husband  of  a  daughter 
by  her  father  simpliciter^  after  the  marriage,  and  not  in  consequence 
of  any  promise  made  previous  to  the  marriage  taking  place,  will  not 
be  an  ademption  of  a  legacy  given  by  the  father  to  his  daughter: 
Ravenscroft  v.  Jones,  32  Beav.  669,  670;  4  De  G.  J.  &  S.  224;  and 
see  M'Clure  v.  Evans,  29  Beav.  422;  but  see  Ferris  v.  Goodburn,  27 
L.  J.  Ch.  N.  S.  574. 

A  sum  given  to  a  daughter's  husband  in  consideration  of  his  mak- 
ing on  his  marriage  a  settlement  upon  her  and  her  children,  will  op- 
erate as  an  ademption  of  a  legacy  to  the  daughter:  Lord  Durham  v. 
Wharton,  3  C.  &  F.  146;  Nevin  v.  Drysdale,  4  L.  R.  Eq.  517 

A  substitutionary  gift  to  issue  on  the  death  of  the  parent,  will  not 
be  satisfied  by  a  gift  to  the  parent  in  his  lifetime,  see  Rose  v.  Rogers, 
39  L.  J.  (Ch.)  791;  there  a  testator  divided  his  residuary  estate 
among  his  children,  and  provided  that,  if  any  child  should  die  in  his 
lifetime,  its  issue  should  stand  in  the  place  of  it  and  be  entitled  to 
the  share  which  the  parent  would  have  taken.  He  afterwards  lent 
a  sum  of  money  to  the  son,  greater  than  the  share  to  which  the  lat- 
ter would  have  been  entitled;  and  the  son  died  in  his  life- 
[  *387  ]  time  indebted  to  the  *  testator,  and  leaving  issue.  It  was 
held  by  Romilhj,  M.  R.,  that  there  was  no  satisfaction  as 
regarded  the  issue,  although  the  parent  could  have  got  nothing. 

There  is  no  presumption  of  law  that  the  payment  of  a  sum"  of 
money  to  a  child  before  the  date  of  the  will  ( even  by  a  father),  is 
to  go  against  a  legacy  to  that  child;  per  Wickens,  V.-C,  in  Taylor 
V.  Cartioright,  14  L.  R.  Eq.  176;  In  re  Peacock'' s  Estate,  14  L.  R. 
Eq.  236. 

But  if  there  be  a  contract  by  the  child  that  it  shall  do  so,  the  con- 
tract may  be  valid.  Thus,  in  Upton  v.  Prince,  Ca.  t.  Talb.  71,  a 
father  having  two  sons,  A.  and  B.,  advanced  them  1,500Z.  a-piece, 
and  took  from  each  of  them  receipts  in  the  following  words:  "Re- 
ceived of  my  father  William  Prince  the  sum  of  1,500/.,  which  I  do 
hereby  acknowledge  to  be  on  account  and  in  part  of  what  he  has 
given,  or  shall  in  or  by  his  last  will  give  unto  me  his  son."  The 
father  afterwards  made  his  will,  whereby,  after  reciting  that  he  had 
advanced  to  his  children  A.,  C,  and  D.,  the  sum  of  1,500Z.  a  piece, 
he  thereby  in  like  manner  bequeathed  unto  his  three  other  children 
B.,  F.,  and  G.  the  several  sums  of  1,500Z.  a-piece,  and  then  gave 
the  residue  equally  amongst  all  his  children.  It  was  held  by  Lord 
Chancellor  Talbot,  that  the  1,500Z.  received  by  B.  in  his  father's 
lifetime  was  a  satisfaction  for  what  his  father  gave  him  by  his  will, 
and  that  he  should  not  have  another  1,500Z.  See  also  Smith  v. 
Crabtree,  6  Ch.  D.  591. 

But  it  seems  that  a  gift  by  the  will  of  a  father  to  a  child  for  life 
with  remainder  to  the  issue  of  such  child,  would  not  be  adeemed  by 
an  advance  to  the  child  made  long  before  the  will,  although  the 
testator  when  he  made  the  advance,  verbally  intimated  that  his  in- 
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tention  was  that  it  should  have  that  effect:   Taylor  v.    Carhvright, 
14  L.  R.  Eq.  1G7,  176. 

It  may  be  here  mentioned,  that  a  legacy  which  has  been  adeemed 
by  a  settlement  or  advancement,  will  not  be  revived  or  set  up  by  a 
codicil  made  after  such  settlement  or  advancement,  although  it  con- 
firms the  will  and  all  the  bequests  therein  contained.  Foinjs  v. 
Mansfield,  3  My.  &  Cr.  376;  Drinkwater  v.  Falconer,  (2  Yes.  623); 
Monck  V.  Monck,  (1  Ball  &  B.  298);  Booker  v.  Allen,  (2  Kuss.  & 
My.  270);  Eooine  v.  Roome,  3  Atk.  181;  Montague  v.  Montague,  15 
Beav.  565,  571. 

The  presumption,  however,  of  satisfaction  being  intended,  may  be 
repelled  by  the  intrinsic  evidence  furnished  by  the  differeid  nature 
of  the  gifts;  where,  for  instance,  the  testamentary  portion  and  sub- 
sequent advancement  are  not  ejiisdem  generis.  See  Holmes  v. 
Holmes,  1  Bro.  C.  C.  555,  where  a  legacy  to  a  son  of  500Z.  was  held 
not  to  be  adeemed  by  a  subsequent  gift  of  one-half  of  the 
testator's  ^' stock  in  trade,  valued  at  1,500Z. ;  and  see  Davys  [  *  388  ] 
V.  Boucher,  3  Y.  &  C.  Exch.  Ca.  411;  but  see  the  remarks 
of  Lord  Cottenham,  on  Holmes  v.  Holmes,  in  Pym  v.  Lockyer,  5 
My.  &.  Cr.  48.  And  a  legacy  of  a  sum  of  money  will  not  be 
adeemed  by  an  allowance  of  an  annuity:  Watson  v.  Watson,  33 
Beav.  574.  So,  also,  whera  the  testamentary  portion  is  certain,  and 
the  subsequent  advancement  depends  upon  a  contingency,  the  pre- 
sumption of  satisfaction  will  be  repelled:  Spinks  v.  Robins,  2  Atk. 
493;  Crompton  v.  Sale,  2  P.  Ws.  553. 

But  where  the  advancement  was  voidable  only  upon  a  remote 
contingency,  and  which  was  considered  by  the  party  putting  him- 
self in  loco  parentis  and  by  all  the  other  parties  as  equal  to  an  ab- 
solute estate,  Lord  Cottenham  held,  that  the  presumption  jigainst 
double  portions  arose:  Powys  v.  Mansfield,  3  My.  &  Cr.  359,  374. 

It  was  formerly  held,  that  where  the  bequest  was  of  an  uncertain 
amount,  as  a  bequest  of  a  residue  or  part  of  a  residue,  the  presump- 
tion would  not  arise,  as  the  idea  of  a  portion  ex  vi  termini  was  a 
definite  sura:  Freemantle  v.  Bankes,  5  Yes.  85.  And  see  Farnham 
V.  Phillips,  2  Atk.  215;  Smith  v.  Strong,  4  Bro.  C.  C.  493;  Watson 
V.  The  Earl  of  Lincoln,  Amb.  327;  Davys  v.  Boucher,  3  Y."  &  C. 
Exch.  Ca.  397. 

But  it  has  since  been  decided  that  a  portion,  by  settlement  or 
otherwise,  will  be  a  satisfaction  according  to  the  amount,  either  in 
full  or  pro  tanto,  of  a  previous  bequest  of  a  residue:  Schol field  v. 
Heap,  27  Beav.  93;  Beckton  v.  Barton,  27  Beav.  99;  Moyitefiore  v. 
Guadalla,  1  De  G.  F.  &  Jo.  93;  and  see  Lady  Thynne  v.  The  Earl 
ofGlengall,  2  Ho.  Lo.  Ca.  131;  Meinertzhagen  v.  Walters,  20  W.  K 
(Y.-C.  B.)  505;  Ih.  (L.  J.)  918;  7  L.  K  Ch.  App.  670;  In  re 
Peacock's  Estate,  14  L.  K.  Eq.  236;  Stevenson  v.  Masson,  17  L.  E. 
Eq.  84;  Keaijs  v.  Gilmore,  8  I.  R.  Eq.  290. 

Although  in  the  case  of  an  ordinary  legacy  to  a  child  being 
adeemed,  all  the  residuary  legatees,  whether  children  or  strangers, 
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take  the  benefit  of  the  ademption,  {Kirk  v.  Eddowes,  3  Hare,  509); 
nevertheless,  in  the  case  of  a  residuary  bequest  to  children  and  a 
stranger,  in  the  event  of  a  share  of  one  of  the  children  being  adeemed 
by  an  advance,  such  benefit  will  be  confined  to  the  children.  Thus,  a 
person  to  vrhom  a  testator  has  left  a  share  of  his  residue,  will  not  be 
entitled  to  have  the  residue  augmented  by  bringing  into  account 
advances  made  to  children,  and  which  are  taken  by  them  in  part 
satisfaction  of  their  share  of  the  residue.  Meinertzhagen  v.  Wal- 
ters, 7  L.  K  Ch.  App.  670,  20  W.  (K.  V.-C.  B.)  505. 

Although  a  legacy  given  to  a  child  is  limited  over  upon  a  con- 
tingency, it  has  been  held  to  be  adeemed  by  a  subsequent 
[  *  389  ]  advancement  to  *the  child  alone,  so  as  to  deprive  the  per- 
son entitled  under  the  limitation  over  of  all  benefit.  Thus, 
in  Tunning  v.  Powell,  2  Coll.  262,  a  testatrix  in  loco  parentis  to  Lydia 
Mosse,  bequeathed  to  her  as  her  adopted  child  10,000Z.  in  money,  with 
ajlimitation  over  to  a  charity  in  case  Lydia  Mosse  died  without  child- 
ren. The  testatrix  afterwards  transferred  12,000Z.  Consols  into 
the  joint  names  of  herself  and  Lydia  Mosse.  It  was  held  by  the 
Vice- Chancellor  Knight  Bruce,  not  only  that  the  legacy  was  adeemed 
as  to  Lydia  TMosse,  but  was  also  extinguished  as  to  the  charity.  See 
also  Dawson  v.  Dawson,  4  L.  R.  Eq.  504;  Cooper  v.  Macdonald,  16 
L.  R.  Eq.  258. 

2nd.  As  to  the  satisfaction  of  a  portion  by  a  legacy. 1 — Upon  this 
subject,  the  rule  is,  that  wherever  a  legacy  given  by  a  parent,  or 
a  person  standing  in  loco piarentis,  is  as  great  as,  or  greater  than,  a 
portion  or  provision  previously  secured  to  the  legatee  upon  mar- 
riage or  otherwise,  then  from  the  strong  inclination  of  Courts  of 
equity  against  double  portions,  a  presumption  arises  that  the  legacy 
was  intended  by  the  testator  as  a  complete  satisfaction  {Brueyi  v. 
Bruen,  2  Vern.  439;  Moulson  v.  Moulson,  1  Bro.  C.  C.  82;  Cojjley 
V.  Copley,!  P.  Wms.  147;  Ackworth  v.  Ackworth,  1  Bro.  C.  C.  307, 
u.;Byde  v.  Byde,  1  Bro.  C.  C.  308,  n.;  S.  C,  2  Eden,  19;  1  Cox.  44; 
Duke  of  Somerset  v.  Duchess  of  Somerset,  1  Bro.  C.  C.  309,  n. ;  Finch 
v.  Finch,  1  Ves.  juo.  534;  Hinchcliffe  v.  Hinchcliffe,  3  Ves.  516; 
Sparkes  v.  Cator,  3  Ves.  530;  Pole  v.  Lord  Somers,  6  Ves.  309;  Ben- 
gough  v.  Walker,  15  Ves.  507;  and  see  Lethbridge  v.  Thurlow,  15 
Beav.  334;  Ferris  v.  Goodburn,  27  L.  J.  N.  S.  (Ch.)  574;  Bennett \. 
Houldsworth,  6  Ch.  D.  671);  if  the  legacy  is  not  so  great  as  the 
portion  or  provision,  a  presumption  arises  that  it  was  intended  as  a 
satisfaction  pro  tonfo.  .  Warreri  v.  Warren,  1  Bro.  C.  C.  305;  1  Cox, 
41.  [The  American  Courts  fully  recognize  the  presumption  against 
double  portions:  Rogers  v.  French,  19  Ga.  316;  Clark  v.  Jetton,  5 
Sneed,  229.] 

The  bequest,  moreover,  of  the  whole  or  part  of  a  residue  will, 
according  to  its  amount,  be  presumed  either  a  satisfaction  of  a 
portion  in  full,  or  pro  tanto.  See  Lady  Thynne  v.  The  Earl  of  Glen- 
gall,  2  H.  L.  Ca.  131.  In  that  case  a  father  having,  upon  the  mar- 
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riage  of  one  of  bis  two  daughters,  agreed  to  give  her  a  portion  of 
100,000/.  Si.  per  cent.  Consols,  transferred  one-third  part  thereof  in 
stock  to  the  four  trustees  of  the  marriage  settlement,  and  gave  them 
his  bond  for  the  transfer  of  the  remainder  in  like  stock  upon  his 
death,  the  latter  stock  to  be  held  by  them  intrust  for  the  daughter's 
separate  use  for  life,  and  after  her  death  for  the  children  of  the 
marriage,  as  the  husband  and  she  should  jointly  appoint.  The  father 
afterwards,  by  his  will,  gave  to  tiuo  of  the  trustees  a  moiety  of  the 
residue  of  his  personal  estate,  in  trust  for  his  daughter's 
separate  *  use  for  life,  remainder /or  her  children  gener-  [*390] 
ally,  as  she  should  by  deed  or  will  appoint;  it  was  held  in 
the  House  of  Lords,  affirming  the  decision  of  Lord  Langdale,  M. 
E.  (reported  1  Kee.  769),  that  the  moiety  of  the  residue  given  by 
the  will  was  in  satisfaction  of  the  sum  of  stock  secured  by  the  bond 
notwithstanding  the  difference  of  the  trusts;  and  it  being  found  to  be 
for  the  benefit  of  the  daughter  and  her  children,  if  she  should  have 
any,  to  take  under  the  will,  she  was  bound  to  elect  so  to  take;  and 
see  Richman  v.  Morgan,  1  Bro.  C.  C.  63;  2  Bro.  C.  C.  394;  Ben- 
gough  v.  Walker,  15  Ves.  507;  Campbell  v.  Campbell,  1  L.  R.  Eq. 
383. 

A  provision  by  will  may  satisfy  one  part  of  a  covenant  without 
satisfying  other  parts  of  it;  for  instance,  if  a  father  on  the  marriage 
of  his  daughter,  should  settle  10,000Z.  on  her  for  life,  remainder  to 
the  children  of  the  marriage,  a  bequest  of  10,000Z.  to  that  daugh- 
ter would  satisfy  her  life  interest  in  the  10,000/.,  but  would  not 
satisfy  or  touch  the  interest  of  her  children,  per  Lord  Romilly,  M. 
R.,  in  Lord  Chichester  v.  Coventry,  2  L.  R.  Ho.  Lo.  95;  Bethell  v. 
Abraham,  3  Ch.  D.  590,  n. ;  22  W.  R.  745. 

So  a  provision  for  a  son  by  will  may  be  held  a  satisfaction  for  the 
interest  he  may  take  under  a  covenant  by  his  father  on  his  marriage, 
and  he  will  consequently  be  put  to  his  election,  although  the  pro- 
vision in  the  will  may  not  be  held  a  satisfaction  to  the  wife  and 
children  for  what  they  take  under  the  covenant:  McCarogher  v. 
Whieldon,  3  L.  R.  Eq.  236;  see  also  Bennett  v.  Houldsworth,  6  Ch. 
D.  671. 

So  also  if  in  such  a  case  the  bequest  had  been  to  the  children  of 
the  marriage,  omitting  the  parent,  that  may  be  a  satisfaction  to 
them,  but  is  no  satisfaction  of  the  covenant  to  the  parent:  Lord 
Chichester  v.  Coventry,  2  L.  R.  Ho.  Lo.  92.  See  also  Mayd  v.  Field, 
3  Ch.  D.  587.  There  Caroline  White  (being  under  her  own  mar- 
riage settlement  entitled  to  property  to  her  separate  use  absolutely) 
in  the  marriage  settlement  of  her  daughter,  dated  the  3rd  of  August, 
1858,  covenanted  with  the  trustees  thereof,  that  her  heirs,  execu- 
tors, or  administrators,  should  within  six  calendar  months  after  her 
decease,  pay  to  them  the  sum  of  1,000/.  with  interest  as  therein 
mentioned,  and  should  stand  possessed  thereof,  upon  trust  for  her 
daughter  for  her  separate  use  for  life  without  power  of  anticipation, 
with  7'emainder  to  her  husband  for  life,  remainder  to   the  children 
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of  the  raarriage  as  the  husband  and  wife  jointly,  or  the  survivor  of 
them,  should  by  deed  or  will  appoint,  or  in  default  of  appointment, 
to  the  children  equally.  Caroline  White,  by  her  will,  dated  the 
30th  December,  1864,  expressed  to  be  made  in  exercise  of 
[*391  ]  a  power  given  by  her  own  marriage*  settlement,  gave  the 
residue  of  her  estate  to  her  executca-s  therein  named  upon 
trust,  as  to  l.OOOZ.,  part  thereof,  for  her  daughter  for  her  separate  use, 
and  after  her  decease  to  such  oi  the  children  of  such  daughter  as 
she  should  by  deed  or  will  appoint,  and  in  default  of  appointment 
to  the  children  equally.  It  was  argued  that  the  bequest  of  the 
1,000Z.  by  the  will  was  no  satisfaction  of  the  covenant  to  pay  1,000Z., 
inasmuch  as  the  limitations  under  the  settlement  of  the  3rd  of  Au- 
gust, 1858,  and  the  will  differed  materially,  for  under  the  settlement 
the  husband  took  a  life  estate,  which  he  did  not  take  under  the  will. 
It  was  held,  however,  by  Sir  G.  Jessel,  M.  R.,  that  so  far  as  the 
daughter  and  her  children  were  concerned,  the  bequest  by  the  will 
was  a  satisfaction  of  the  covenant.  "As  I  understand,"  said  his 
lordship,  "the  doctrine  of  satisfaction,  and  addition  to  a  provision 
for  a  child  of  the  child,  especially  where  the  child  is  a  daughter,  is 
treated  by  our  Courts  as  an  amplification  of  the, trust  for  the  child 
itself,  and  a  slight  difference  between  the  trusts  will  not  prevent  the 
provision  being  within  the  rule  against  double  portions.  Here  the 
difference  is  slight;  but  there  is  a  life  estate  given  to  the  husband 
in  the  settlement,  and  there  is  no  such  gift  in  the  testamentary  ap- 
pointment. Then,  what  is  to  be  done  as  to  the  testamentary  ap- 
pointment? It  is  impossible  to  deprive  the  trustees  of  their  right 
as  creditors  under  the  covenant;  and  consequently  the  question  is, 
how  far  is  the  testamentary  appointment  satisfied  by  the.provisions 
of  the  settlement?  The  answer  is,  to  the  extent  to  which  the  daugh- 
ter and  her  children  take  under  the  settlement;  the  result  is,  that 
there  will  be  nothing  coming  to  the  daughter  nor  anything  to  her 
children  under  the  provisions  of  the  will,  unless  the  daughter's  hus- 
band survive  her.  To  that  extent,  therefore,  the  gift  by  the  will  is 
not  duplicated  in  favour  of  the  daughter  and  her  children."  See 
also  Campbell  v.  Campbell,  1  L.  R.  Eq.  383. 

Accordingly,  in  these  cases,  if  the  bequest  be  to  the  parent,  the 
parent  may  elect,  or  if  the  bequest  be  to  the  children  of  the  mar- 
riage alone,  the  children  may  elect  to  take  under  the  will  instead  of 
taking  under  the  covenant;  but  this  cannot  affect  the  rights  of  the 
other  covenantees  who  take  no  interest  under  the  will:  ^  Lord  Chi- 
chester V.  Coventry,  2  L.  E.  Ho.  Lo.  92. 

And  since  Courts  of  equity  lean  strongly  against  double  portions, 
as  in  the  preceding  class  of  cases,  considerable  differences  only  be- 
tween the  settlement  and  the  will  are  considered  sufficient  to  repel 
the  presumption  of  satisfaction;  slight  variations,  for  instance,  be- 
tween the  settlement  and  the  will,  as  to  the  times   of  the 
[*392]  payment  of  the  portion  or  legacy,  or  between  *the  limi- 
tations in  the  settlement  and  the  will,  are    not  sufficient 
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for  that  purpose.  [In*  Dugan  v.  Hollins,  4  Md.  Ch.  139.  the 
father  in  his  lifetime  and  after  the  date  of  his  will,  gave  his  son 
real  estate  it  was  held  no  ademption  of  a  pecuniary  legacy  in  the 
will.     See  also,  Swope's  Appeal,  27  Pa.  St.  58.] 

As  for  instance,  where  the  covenant  in  a  settlement  is  to  make  a 
payment  on  the  widow's  death,  and  in  the  will  within  three  months 
after  her  death  {Sj)arkes  v.  Cator,  3  Yes.  530;  Copley  v.  Copleij,  1 
P.  Wms.  146;  Bethel  \.  Abraham,  22  W.  E.  745);  orthatthe  settle- 
ment gives  a  power  to  the  husband  and  wife  jointly,  whereas  the 
will  gives  it  to  the  wife  alone  ( Thynne  v.  Ea7^l  of  Glengall,  2  Ho.  Lo. 
Ca.  121;  Russell  v.  St.  Aubyn,  2  Ch.  D.  398;  Romaine  v.  Onslow, 
2"4  W.  R.  899);  that  the  settlement  provides  for  children  dying  be- 
fore their  portions  are  payable  while  the  will  does  not  do  so  {Hinch- 
cliffe  V.  Hinchcliffe,  3  Yes.  516);  or  that  the  settlement  is  upon  the 
children  of  a  daughter  by  a  particular  marriage,  whilst  the  pro- 
vision by  the  will  is  for  all  the  children  (  Thynne  v.  Earl  of  Glen- 
gall, 2  Ho.  Lo.  Ca.  131;  Russell  v.  St.  Aubyn,2  Ch.  D.  398);  or  that 
a  covenant  gives  the  husband  a  first  life  interest,  whereas  the  will 
gives  it  to  the  wife  {Russell  v.  St.  Aubyn,  2  Ch.  D.  ^98;  Romaine  \. 
Onslow,  24  W.  R.  899) ;  nor  will  the  fact  that  an  absolute  life  in- 
terest is  given  to  the  husband  under  a  settlement,  and  a  life  interest 
determinable  on  bankruptcy  or  alienation  under  the  will  (Russell 
v.  St.  Aubyn,  2  Ch.  D.  398) ;  nor  will  the  fact  that  while  the  settle- 
ment gives  a  remainder  in  tail  to  children,  while  the  will  gives  them 
a  remainder  in  fee  [Weall  v.  Rice,  2  Russ.  &  My.  251);  nor  will  the 
restraint  upon  anticipation  in  the  latter  instrument  be  a  sufficient 
difference  to  rebut  the  presumption  of  satisfaction.     lb. 

It  has  even  been  held  that  where  the  settlement  gave  a  second 
life  interest  to  the  husband,  the  omission  of  the  life  interest  of 
the  husband  in  the  will  was  not  sufficient  to  rebut  the  presump- 
tion :  Mayd  v.  Field,  3  Ch.  D.  587,  ante,  p.  390.  See  also  Sparkes 
V.  Cator,S  Yes.  530;  Weall  v.  Rice,  2  Russ.  &  My.  251;  Earl  of 
Glengall  v.  Baryiard,  1  Kee.  769;  S.  C,  nom.  Lady  Thynne  v.  Earl 
of  Glengall,  2  H.  L.  Ca.  131. 

The  presumption,  however,  of  satisfaction  being  intended,  may  as 
in  the  former  class  of  cases,  be  repelled  by  intrinsic  evidence,  show- 
ing.the  intention  of  the  parent  in  favour  of  double  portions  {Leth- 
bridge  v.  Thurloic,  15  Beav.  334),  which  may  also  be  sufficiently 
indicated  from  the  different  nature  of  the  gifts.  For  instance, 
where  the  portion  is  vested  and  the  legacy  is  contingent,  the  pre- 
sumption will  be  repelled:  for  it  would  be  hard  to  say,  that  a  mere 
contingency  should  take  away  a  portion  absolutely  vested  (Bellasis 
v.  Uthu-att,  1  Atk.  426;  Hanburyx.  Hanbury,  2  Bro  C.  C.  352.  And 
see  Fierce  V.  Locke,  2  Ir.  Ch.  Rep.  205,  215);  or  where  the 
husband  and  children  of  the  marriage  take  *  an  interest  [  *  393  ] 
under  the  settlement  but  nothing  under  the  will:  Lord 
Chichester  v.  Coventry,  2  L.  R.  Ho.  Lo.  71.  [Whether  the  pay- 
ment of  a  sum  of  money  was  intended   as  an  advancement  or  not 
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must  ordinarily  be  shown  by  the  acts  and  declarations  of  the 
donor:  Cecil  v.  Cecil,  20  Md.  323;  Langdon  v.  Astor's  Exr's,  16  N. 
Y.  11;  Lawson's  Appeal,  11  Harris  (Pa.),  85.] 

The  presumption  against  double  portions  may  also  be  repelled, 
though  perhaps  not  conclusively  [Edmunds  v.  Low,  3  K.  &  J.  318), 
by  a  charge  of  debts  before  the  gift  in  the  will,  under  which  charge 
a  sum  covenanted  to  be  paid  in  a  previous  settlement  might  be  in- 
cluded. See  also  and  consider  Paget  v.  Grenfell,  6  L.  R.  Eq.  7; 
GJover  v.  Hartcicp,  3-1  Beav.  74;  Bennett  v.  Houldsivorth,  6  Ch.  D. 
671. 

Secus  where  the  covenant  in  the  settlement  is  to  pay  trustees  a 
certain  share  of  the  covenantor's  real  and  personal  estate  {Bennett 
V.  Houldsworth,  6  Ch.  D.  671),  for  in  such  case  the  trustees  of  the 
settlement  would  not  ask  for  payment  of  a  debt,  but  that  the  share 
might  be  ascertained  and  paid  to  them  in  satisfaction  of  the  obli- 
gation contained  in  the  settlement. 

And  according  to  recent  authorities,  it  appears,  that  the  presump- 
tion against  double  portions  will  be  more  easily  repelled  in  the  present 
class  of  cases,  where  the  settlement  precedes  the  will,  than  in  the 
former  class  of  cases,  where  the  will  precedes  the  settlement,  es- 
pecially where  there  are  substantial  differences  between  the  limita- 
tions in  the  two  instruments.  Thus,  in  Lord  Chichester  v,  Coven- 
try, 2  L.  R.  Ho.  Lo.  71,  the  father  of  the  intended  wife  (Lady  John 
Chichester),  on  her  marriage  in  1844,  covenanted  with  trustees  to 
pay  them  10,000?.  three  months  after  their  demand  in  writing,  and 
in  the  meantime,  to  pay  interest  on  the  principal  sum  by  half-yearly 
payments.  The  trusts  of  the  10,000Z.  were,  during  the  joint  lives 
of  the  husband  and  wife,  to  pay  the  wife  200Z.,  part  of  the  income, 
as  pinmoney,  and  the  residue  to  the  husband,  to  pay  the  whole  in- 
come to  the  survivor  of  the  husband  and  wife  for  life,  and  after  the 
decease  of  the  survivor,  the  fund  to  be  in  trust  for  the  issue  of  the 
marriage,  as  the  husband  and  wife,  or  the  survivor,  should  appoint, 
and  in  default  of  appointment,  to  the  children  of  the  marriage  who 
should  attain  twenty-one  or  marry,  and  in  default  of  children  at- 
taining a  vested  interest,  for  the  wife  if  she  survived  her  husband, 
but  if  she  died  in  his  lifetime,  as  she  should  appoint  by  will,  and 
in  default  of  appointment  in  trust  for  her  next  of  kin.  The  father, 
by  his  will,  dated  the  3rd  of  December,  1859,  gave  his  residuary  real 
and  personal  estate  to  trustee  in  trust  to  convert  it  into  money,  to 
pay  thereout  his  debts  and  legacies,  and  stand  possessed  of  the  resi- 
due as  to  one  moiety  upon  trust  to  pay  the  income  to  his  daughter, 
Lady  Chichester,  for  life  for  her  separate  use,  and  after  her  death, 
then  if  she  died  in  her  husband's  lifetime,  upon  trust  for 
[  *  394  ]  such  persons  *  other  than  her  husband,  as  she  should  by 
will  appoint,  but  if  she  survived  him,  for  such  persons  as 
she  should  by  deed  or  will  appoint,  and  in  default  of  appointment, 
upon  precisely  similar  trusts  for  his  daughter,  Mrs.  Paul,  with  an 
ultimate  limitation  to  his  nephew.  And  as  to  the  other  moiety  upon 
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precipely  similar  trusts,  except  that  the  disposition  in  favour  of 
Mrs.  Paul  preceded  those  in  favour  of  Lady  Chichester.  The 
10,000/.  Avas  not  paid  by  the  testator  in  his  lifetime.  It  was  held 
by  the  House  of  Lords  (reversing  the  decision  of  the  Lorda  Justices, 
dissentiente  Lord  Justice  Turner,  reported  2  De  G.  Jo.  &  Sm.  336, 
nom.  Coventry  v.  Chichester,  which  affirmed  the  decision  of  Sir  W. 
Page  Wood,  V.-C,  reported  2  H.  &  M.  149),  that  the  great  differ- 
ence between  the  limitations  of  the  10,000/.  in  the  settlement  and 
in  the  will,  and  the  direction  in  the  will  for  payment  of  debta 
(which  would  include  the  debt  under  the  covenant)  were  sufficient 
to  overcome  any  presumption  against  double  portions.  See  the 
remarks  on  this  case  in  Daivson  v.  Daicson,  4  L.  R.  Eq.  504;  see 
also  APCarogherv.  Whieldon,  3  L.  R.  Eq.  236;  Russell  \.  St.  Aubyn, 
2  Ch.  D.  398;  Paget  v.  Grenfell,  6  L.  R.  Eq.  7;  Cooper  v.  Mac- 
donald,  16  L.  R.  Eq.  258;  Keays  v.  Gihnore,  8  I.  R.  Eq.  290. 

A  covenant,  moreover,  to  settle  on  the  daughter  a  fund  upon  such 
trusts  as  she,  with  the  consent  of  the  trustees,  should  appoint,  and 
in  default  in  trust  for  the  daughter  for  her  separate  use  for  life,  re- 
mainder to  her  husband  for  life,  remainder  to  the  children  of  the 
marriage,  remainder  to  the  husband  absolutely,  was  held  not  to  be 
satisfied  by  a  legacy  to  the  daughter  to  her  separate  use  for  life 
without  power  of  anticipation,  and  after  her  decease  to  such  of  her 
children  as  should  attain  twenty-otie  years,  in  equal  shares.  In  re 
Tussaud's  Estate,  Tnssatid  v.  Tussaud,  9  Ch.  D.  363. 

So,  also,  where  the  gift  by  the  will  and  the  portion  are  not  ejus- 
dem  generis,  the  presumption  will  be  repelled.  Thus,  land  will 
not  be  presumed  to  be  intended  as  a  satisfaction  for  money,  nor 
money  for  land:  Bellasis  v.  Uthtvatt,  1  Atk.  428;  Goodfellow  v. 
Burchett,  2  Vern.  298;  Ray  \.  Stanhope,  2  Ch.  Rep.  159;  Savile 
Y.  Savile,  2  Atk.  458;  Grave  v.  Earl  of  Salisbury,  1  Bro.  C.  C.  425; 
Pierce  v.  Locke,  2  L  Ch.  Rep.  205,  215.  In  the  case,  however,  of 
Montagu  v.  Earl  of  Sandwich,  W.  N.  1885,  April  25,  p.  86,  Pear- 
son, J.,  is  reported  to  have  said  that  a  covenant  in  a  settlement  by  a 
father  to  pay  his  son  an  annuity,  might  be  satisfied  by  the  legacy 
of  a  lump  sum  of  money;  but  in  that  case  he  held  that  the  in- 
tention of  the  testator  was  to  give  the  legacy  in  addition  to  the  an- 
nuity, and  that  the  presumption  against  double  portions  was  re- 
butted. 

But  a  thing  not  ejusdem  generis  may  be  taken  in  satisfaction  of 
a  portion :  where  the  father  enters  in  his  will  into  a  computation  of 
the  value  of  the  thing  given,  showing  it  to  be  as  great  or  greatei 
in  value  than  the  portion,  the  presumption  of  satisfaction  arises. 
Thus  in  Bengough  v.  Walker,  15  Ves.  507,  it  was  held  by  Sir  W. 
Grant,  M.  R.,  that  a  bequest  by  a  testator  to  his  son  of  a 
share  in  powder  works,  to  be  made  up  in  *  value  to  10,000Z.  [  *  395  ] 
charged  with  an  annuity  for  the  life  of  another  person, 
was  a  satisfaction  of  a  portion  of  2,000Z.  to  which  the  son  was  en- 
titled under  the  testator's  marriage  settlement. 
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So  in  the  recent  case  of  In  re  Laxces,  20  Ch.  D.  81,  L.  bound 
himself  by  bond  to  pay  to  his  reputed  son  10,000Z.  on  a  certain  day- 
four  years  later.  A  few  weeks  before  the  day  of  payment  he  took 
his  son  into  partnership,  and  it  was  provided  in  the  articles  that  the 
capital  should  consist  of  37,5O0Z.  to  be  brought  iu  by  L.,  of  which 
19,000Z.  should  be  considered  as  belonging  to  his  son.  He  also  as- 
signed to  his  son  the  lease  of  the  premises  on  which  the  business 
was  carried  on.  L.  died  without  having  paid  any  part  of  the  10,- 
OOOl.  secured  by  that  bond.  It  was  held  in  a  suit  for  the  adminis- 
tration of  L.'s  estate  (affirming  the  decision  of  Fry,  J.),  that  the 
rule  against  double  portions  applied,  and  that  the  benefit  given  to 
the  son  under  the  partnership  articles  must  be  taken  in  satisfaction 
of  the  sum  due  under  the  bond. 

But  where  a  father  has  not  indicated  any  idea  of  his  own  whether 
the  things  given  by  him,  not  being  ejus  clem  generis,  were  or  were 
not  correspondent  in  value  to  the  debt  which  he  owed  or  the  legacy 
he  gave,  no  presumption  of  satisfaction  will  arise.  See  Holmes  v. 
Holmes,  1  Bro.  C.  C.  555,  and  the  remarks  thereon  in  In  re  Lawes, 
20  Ch.  D.  87,  88. 

Sometimes  a  settlement  contains  a  declaration  that  an  advance- 
ment by  the  parent,  in  his  lifetime,  shall  be  considered  in  part  or 
full  satisfaction  of  the  portion,  unless  the  contrary  is  expressly  de- 
clared by  some  writing.  In  such  cases  a  question  may  arise  whether 
a  legacy  by  will  shall  be  considered  as  an  advancement  in  the  life- 
time of  the  parent.  It  has  been  lately  decided  that  in  such  case  a 
legacy  will  not  be  held  a  satisfaction  of  the  portion  [Cooper  v. 
Cooper,  8  L.  R.  Ch.  App.  813;  Douglas  v.  Willis,  7  Hare,  310);  a 
fortiori,  the  share  of  a  parent's  property  under  his  intestacy  will 
not  be  considered  as  an  advancement  in  his  lifetime:  Tivisden  \. 
Twisden,  9  Ves.  413.  [Parol  evidence  is  admissible  upon  the  ques- 
tion, of  intention  in  all  cases  where  the  act  claimed  as  an  ademption 
rests  in  oral  proof:  Duckworth  v.  Butler,  31  Ala.  164;  May  v. 
May,  28  Ala.] 

AVhere,  however,  the  declaration  in  the  settlement  is  more  exten- 
sive, as  where  it  was  provided  that  if  the  father  should  during  his 
lifetime,  or  at  the  time  of  his  death,  give  portions  or  provisions  in 
advancement  on  marriage  or  othemvise  [Richman  v.  Morgan,  1  Bro. 
C.  C.  03;  S.  C.  2  Bro.  C.  C.  394,  nom.  Hickman  v.  Morgan);  or 
should  bestow  a  portion  on  marriage,  or  othertvise  provide  for 
(Leake  v.  Leake,  10  Ves.  477);  or  settle,  give,  or  advance  on  mar- 
riage, or  otherwise  {Onsloiv  v.  Michell,  18  Ves.  490,  Golding  v.  Hav- 
erfield,  13  Price,  593;  Fazakerly  v.  Gellibrand,  6  Sm.  591), 
[  *  396  ]  a  bequest  may  amount  to  an  ^advancement  within  the  mean- 
ing of  the  settlement. 

Where  a  father,  having  power  to  appoint  to  a  child  out  of  a  por- 
tion fund,  himself  advances  the  money,  the  presumption  is  that  he 
does  so  for  the  benefit  of  the  children  interested  in  the  portion  fund, 
and  not  for  his  own  benefit  or  for  that  of  the  estate:  Ford  v.  Tynte, 
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2  H.  &  M.  324;  Lee  v.  Head,  1  K.  &  J.  620;  Noblett  v.  Litchfield,  7 
Ir.  Ch.  575. 

This  presumption,  however,  may  be  rebutted  by  evidence  of  a 
different  intention,  as,  for  example,  that  the  advance  was  made  in 
substitution  for  an  appointment  out  of  the  portion  fund  for  the  pur- 
pose of  giving  a  sum  ia  cash  in  lieu  of  a  mere  charge:  Ford  v.  Tynte, 
2  H.  &  M.  324. 

All  the  contemporary  circumstances  are  admissible  in  evidence  of 
such  intention,  but  subsequent  declarations  are  not  admissible: 
Ford  V.  Tynte,  2  H.  &  M.  324. 

Althouo-h  according  to  the  law  of  Scotland  the  presumption  of 
satisfaction  of  a  portion  by  a  legacy  from  a  father  to  his  child  does 
not  arise,  it  will  do  so,  although  the  deed  by  which  the  portion  is 
covenanted  to  be  paid  is  Scotch,  if  the  will  by  which  the  legacy  is 
given  is  that  of  a  domiciled  Englishman:  Campbell  v,  Campbell,  1 
L.  R.  Eq.  383. 

Election  in  cases  of  satisfaction.] — Where,  as  in  the  former  class 
of  cases,  the  first  provision  is  by  a  will,  it  being  a  voluntary  and 
revocable  instrument,  a  subsequent  advance  will  be  an  ademption, 
either  wholly  or  in  part,  without  reference  to  the  wishes  of  the  per- 
son advanced;  if,  however,  as  in  the  latter  class  of  cases,  the  first 
provision  is  by  settlement  or  other  contract,  a  subsequent  legacy, 
considered  as  an  advancement,  will  raise  a  case  of  election, — that  is 
to  say,  the  legatee  may,  at  his  option,  take  either  the  first  or  last 
provision.  See  2  Yes.  jun.  465,  n.  (a);  Copley  \.  Copley,  1  P.  Wms. 
147;  Finch  v.  Finch,  1  Ves.  jun.  534;  Hinchcliffe  v.  Hinchcliffe,  3 
Ves.  516;  Pole  v.  Lord  Somers,  6  Ves.  309. 

The  distinction  between  ademption  and  satisfaction  lies  in  this  : 
in  ademption  the  former  benefit  is  given  by  a  will,  which  is  a  revo- 
cable instrument,  and  which  the  testator  can  alter  as  he  pleases, 
and  consequently  when  he  gives  benefits  by  a  deed  subsequently  to 
the  will,  he  may  either  by  express  words,  or  by  implication  of  law 
substitute  a  second  gift  for  the  former,  which  he  has  the  power  of 
altering  at  his  pleasure.  Consequently,  in  this  case,  the  law  uses, 
the  word  ademption,  because  the  bequest  or  devise  contained  in  the 
will  is  thereby  adeemed,  that  is,  taken  out  of  the  will.  But  when 
a  father,  on  the  marriage  of  a  child,  enters  into  a  covenant  to  settle 
either  land  or  money,  ho  is  unable  to  adeem  or  alter  that 
covenant,  and  if  he  gives  benefits  by  *his  will  to  the  same  [  *  397  ] 
objects,  and  he  either  states,  or  the  law  raises  the  presump- 
tion, that  this  is  to  be  in  satisfaction  of  the  covenant,  he  necessarily 
gives  the  objects  of  the  covenant  the  right  to  elect  whether  they 
will  take  under  the  covenant,  or  whether  they  will  take  under  the 
will.     See  Lord  Chichester  v.  Coventry,  2  L.  R.  Ho.  Lo.  90. 

The  doctrine  of  election  is  worked  out  in  this  manner.  "Where 
a  person  takes  a  bequest  under  a  will,  which  is  held  to  be  a  satis- 
faction for  a  sum  of  money  payable  under  a  settlement,  he  must 

451 


*  398  EX  PARTE  PYE. 

elect  between  the  bequest  and  the  gift.  If  he  elects  to  take  nnder 
the  will,  inasmuch  as  the  provision  by  the  will  is  a  substitution  for 
the  provision  by  the  settlement,  the  covenant  is  superseded,  and  is 
not  to  be  performed  at  all.  If,  on  the  other  hand,  he  elects  to  take 
under  the  settlement,  he  must,  to  the  extent  of  what  he  takes  there- 
under, give  up  what  is  bequeathed  to  him  by  the  will,  in  order  to 
compensate  those  who  are  disappointed  by  his  election.  Suppose 
A.  covenanted  on  the  marriage  of  his  daughter  to  pay  her  100,000Z. 
for  life,  with  remainder  to  her  children  by  that  marriage,  and  after- 
wards by  his  will  gave  that  daughter  all  his  residuary  estate  (amount- 
ing, say,  to  250,000Z.)  for  life,  with  remainder  to  her  children  by 
that  and  any  other  marriage,  and  that  the  daughter  had  one  child 
by  her  first,  and  two  children  by  a  second  marriage,  at  the  death  of 
A.  Now,  in  this  case,  it  would  obviously  be  the  interest  of  the  tes- 
tators daughter  to  elect  to  take  under  the  will,  and  she  would 
therefore,  for  her  life,  be  entitled  to  the  interest  of  the  250,000Z. 
It  would  as  obviously  be  the  interest  of  the  child  by  the  first  mar- 
riage, to  elect  to  take  under  the  settlement.  In  this  case,  upon  her 
mother's  death,  she  would  be  entitled  to  have  100,000?.  paid  to  her 
under  the  covenant,  leaving  150,000?.  remaining  out  of  the  residue 
of  250,000/.  The  children  by  the  second  marriage  would  first  be 
entitled  thereout  to  100,000Z.  between  them,  in  compensation  for  the 
sum  taken  by  the  child  of  the  first  marriage  under  the  covenant,  and 
the  remaining  50,000/.  would  then  become  divisible  under  the  wiU 
between  the  three  sisters.     lb.  93,  94. 

In  a  somewhat  singular  case  the  election  by  a  son  to  take  a  share 
to  which  he  was  absolutely  entitled  under  his  father's  will,  in  lieu 
of  a  life  interest  in  a  similar  share,  under  a  covenant  by  his  father 
in  a  marriage  settlement,  had  the  effect  of  determining  his  life  in- 
terest under  the  settlement.  See  M'Carogher  v.  Whieldon,  3  L.  R. 
Eq.  236.  There  a  father,  in  the  settlement  made  upon  the  marriage 
of  his  son,  covenanted,  by  will,  or  otherwise  in  his  lifetime,  to  give 
or  assure  one-fifth  part  of  the  real  and  personal  estate  to 
[*  398]  which  he* might  be  entitled  at  or  immediately  before  his 
death  (subject  to  the  payment  thereout  of  one-fifth  of  his 
debts,  funeral  and  testamentary  expenses,  and  legacies)  to  trustees 
upon  trust  to  pay  the  income  to  the  sou  until  (among  other  things) 
some  event  should  occur  whereby  the  income  would  (if  the  same 
were  thereby  to  be  made  payable  to  the  son  absolutely)  become 
vested  in  some  other  person  or  persons;  and  then  upon  trusts  for 
the  benefit  of  the  son's  icife  and  the  issue  of  the  marriage,  with  a 
discretionary  trust  for  the  benefit  of  the  son  after  his  wife's  death. 
By  his  ivill,  the  father  directed  his  debts  to  be  paid  by  his  executors, 
and  charged  them,  as  far  as  the  law  permitted,  on  his  real  and  per- 
sonal estate,  and  he  gave  his  real  and  personal  estate  to  trustees  in 
trust  for  all  and  every  his  children  who  should  be  living  at  the  time 
of  his  death.  The  father  died  leaving  five  children.  It  was  held 
by  Lord  Romilly,  M.  K,  that  the  gift  in  the  will  did  not  operate  as 
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a  satisfaction  of  the  covenant  in  the  settlement  so  far  as  the  wife 
and  children  of  the  son  were  concerned;  that  the  trustees  were  en- 
titled to  one-fifth  part  of  the  testator's  real  and  personal  estate,  after 
payment  of  his  debts,  legacies,  and  funeral  and  testamentary  ex- 
penses; that  the  gift  in  the  will  did  operate  as  a  satisfaction  of  all 
the  interests  of  the  son  under  the  settlement,  and  that  the  son  must 
therefore  elect  between  his  life  interest  under  the  settlement  and 
the  one  fifth  of  the  residue  which  would  remain  after  satisfaction  of 
the  covenant.  And  the  son  electing  to  take  under  the  will  his  Lord- 
ship also  held,  that  such  election  determined  his  life  interest  under 
the  settlement,  and  that  the  income  became  payable  to  his  wife.  See 
Lewis  V.  Lewis,  111.  R.  Eq.  110. 

As  to  election  by  a  married  woman,  see  Lady  Thynne  v.  Earl  of 
Glengall,  2  H.  L.  Ca.  118;  and  as  to  the  doctrine  generally,  see  ante, 
vol.  i.,  pp.  405,  1004. 

As  to  the  admission  of  extrinsic  evidence.] — Although  extrinsic 
evidence  cannot  be  admitted  to  alter,  add  to,  or  vary  a  written  in- 
strument, or  to  prove  with  what  intention  it  was  executed,  it  seems 
to  be  clear  that,  where  a  transaction  takes  place,  not  evidenced  by 
tvriting,  which,  if  so  evidenced,  would  raise  a  presumption  that  sat- 
isfaction of  a  former  gift  by  will  was  intended,  parol  evidence  is 
admissible  to  prove  what  the  transaction  really  was.  Thus,  in 
Hoskins  v.  Hoskins,  Prec.  Ch.  263,  the  father,  after  giving  750Z.  to 
his  son  by  will,  purchased  a  cornetcy  for  him  for  G50Z.  Evidence 
was  admitted  to  show  that  this  was  intended  as  a  satisfaction  pro 
tanto. 

This  subject  was  much  discussed  by  the  Vice-Chancellor 
Wigram,  in  Kirk  v.  Eddowes,  3  *  Hare,  509.  There,  a  •  [  *  399  ] 
father  by  will  gave  3,000Z.  to  the  separate  use  of  his 
daughter  for  life,  with  remainder  to  her  children,  and  after  the  date 
of  the  will,  he  gave  to  his  daughter  and  her  husband  a  promissory 
note  for  500Z.  then  due  to  him.  Parol  evidence  was  tendered  to 
show  that,  after  the  date  of  the  will,  the  testator  was  requested  by 
his  daughter  to  confer  some  benefit  on  her  husband,  and  that  there- 
upon the  testator  gave  her  the  promissory  note,  declaring  that  it 
was  to  be  in  part  satisfaction  of  the  legacy  of  3,00OZ. ;  and  that  the 
testator  was  advised  by  his  solicitor,  that  it  was  not  necessary  to 
alter  his  will  to  give  it  that  effect:  it  was  held,  that  this  evidence 
was  admissible,  as  constituting  an  essential  part  of  a  transaction 
subsequent  to  and  independent  of  the  will,  of  which  subsequent 
transaction  there  was  no  evidence  in  writing.  His  Honor,  after 
noticing  the  rule  of  law  against  admitting  parol  evidence  to  add  to 
or  explain  a  written  instrument,  says,  "In  this  case,  the  advance  of 
the  500Z.  was  after  the  date  of  the  will.  This,  the  second  transac- 
tion, however,  is  not  evidenced  by  any  writing:  and  the  technical 
rule  to  which  I  have  referred,  against  admitting  evidence  to  prove 
what  was  the  intention  of  the  parties  to  that  transaction,  does  not 
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therefore  apply.     The  question  is,  whether  any  other  rule  applies 
which  shall  exclude  the  evideuce.     la  order  fully  to  try  this  ques- 
tion, I  will  first  suppose  the  3,000/.  to  have  been  given  absolutely 
to  Mrs.  Kirk  for  her  separate  use.     The  defendant's  evidence  was 
not  objected  to,  nor  could  it  have  been  successfully  objected  to,  so 
far  as  it  went  to  show  the  gift  of  the  note,  its  amount,  and  the  other 
circumstances  attending  it,  with  the  exception  of  the  testator's  de- 
clarations accompanying  the  gift;  for  the  Court,  which  has  to  decide 
whether  the  transaction  has  eflfected  a  partial  ademption  of  the 
legacy,  must  know  what  the  transaction  was;  but. the  declarations 
of°the  testator,  accompanying  the  transactions,  were  objected  to. 
Why  should  those  accompanying  declarations  not  be  admissible? 
They  are  of  the  essence  of  the  transaction,  and  the  truth  of  the  trans- 
action itself  cannot  be  known  to  the  Court  without  them.     The  rule 
which  would  exclude  the  evidence,  if  the  intention  of  the  parties 
had  been  expressed  in  writing,  does  not  apply.     I  assume  that,  if 
the  intention  of  the  parties,  as  proved  by  the  evidence,  had  been  m 
writing,  it  could  not  be  contended,  on  the  part  of  Mrs.  Kirk,  to 
whom  the  lecracy  was  given  for  her  separate  use  absolutely,  that  a 
payment  to  her  husband  of  the  amount  of  her  legacy,  at  her  instance 
and  at  her  request,  would  not  have  precluded  her  from  claiming  it 
under  her  father's  will;  or,  in  other  words,  that  the  advance 
r  *  400  ]  made  under  *  such  circumstances  would  not  have  adeemed 
the  legacy.     If  that  be  not  so,  the  argument  must  be,  that 
an  advance  made  by  a  testator  to  one  of  his  legatees,  under  an  agree- 
ment in  writing  that  the  legatee  shall  accept  the  advance  in  full 
satisfaction  of  his  legacy,  would  leave  the  legatee  at  liberty  to  claim 
the  legacy,  notwithstanding  the  agreement;  and  if  such  an  argument 
be  not  admissible,  the  declarations  of  the  testator  must  be  admis- 
sible in  the  case  I  am  now  supposing,  unless  there  be  some  rule  of 
law  which  hinders  a  transaction,  like  that  which  the  defendant  re- 
lies upon,  from  being  valid,  unless  it  be  evidenced  by  writing.  This, 
however,  cannot  be  successfully  contended  for.     The  evidence  does 
not  touch  the  will;  it  proves  only,  that  a  given  transaction  took 
place  after  the  will  was  made,  and  proves  what  that  transaction  was, 
and  calls  upon  the  Court  to  decide,  whether  the  legacy  given  by  the 
will  is  not  thereby  adeemed.     Ademption  of  the  legacy,  and  not  re- 
vocation of  the  will,  is  the  consequence  for  which  the  defendant 
contends— a  distinction  which  is  marked  by  Lord  Harchcicke,  in  the 
case  of  Rosetvell  v.  Bennet  (3  Atk.  77).     The  defendant  does  not 
say  the  will  is  revoked;  he  says,  the  legatee  has  received  his  legacy 
by  anticipation.     In  principle,  therefore,  I  cannot  see  my  way  to 
reject  the  evidence  in  question.     How,  then,  does  the  case  stand 
upon  authority?     The  cases  of  Mo7ick  v.  Lord  Monck  (1  Ball  &  B. 
298);  Roseivell  v.  Bennet  (3  Atk.   77);   Thelluson  v.  Woodford   (4 
Madd.  420);  Bell  v.  Coleman  (5  Madd.  22);  Biggleston  v.  Gnihb  (2 
Atk  48);  Hoskins  v.  Hoskins  (Free.  Ch.  263);  Chajjman  v.  Salt  (2 
Vern.  046);  Poivell  v.  Cleaver   (2  Bro.  C.  C.  409);   Grave   v.   Lord 
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Salisbury  (1  Bro.  C.  C.  425);  Ex  parte  Dubost  (18  Ves.  140);  Shu- 
dal  V.  Jekyll  (2  Atk.  516),  are  all  authorities  in  favour  of  admitting 
the  evidence.  In  Hall  v.  Hill  (1  D.  &  War.  118),  the  Lord  Chan- 
cellor of  Ireland  refers,  with  marked  approbation,  to  the  cases  of 
Bosewell  v.  Bemiet,  Biggleston  v.  Grubb,  and  Monck  v.  Lord  Monck, 
upon  this  point.  I  am  aware  that  an  argument  may  be  raised  as  to 
how  far  the  admission  of  the  evidence,  in  the  cases  I  have  cited,  or 
the  greater  part  of  them,  may  be  referred  to  the  principle  to  which 
I  have  before  adverted— that  of  applying  it  to  a  presumption  first 
raised  by  the  Court.  Such  an  argument,  however,  will  be  found, 
upon  examination,  not  to  be  sustainable;  for  if  the  law  would  in 
those  cases  have  raised  the  presumption,  the  evidence  which  was 
objected  to  was  unnecessary,  there  being  no  evidence  to  countervail 
the  presumption.  But  the  evidence,  though  objected  to  in  some  of 
the  cases,  was  received,  and  therefore  must  have  been  read, 
to  prove  *  what  the  transaction  was.  And  it  is  remarkable  [  *  401  ] 
that  in  Thelluson  v.  Woodford,  although  the  exception  to 
the  Master's  report  raised  the  question,  whether  the  evidence  was 
admissible,  the  eminent  counsel  who  argued  against  the  ademption 
barely  threw  out  a  question,  whether  the  evidence  was  admissible, 
without  arguing  against  its  admissibility;  and  Sir  John  Leach  f^aid, 
'This  is  not  a  case  of  implication,  but  of  express  declaration.'  ^  Ad- 
mitting, therefore,  in  the  fullest  manner,  that  parol  evidence  is  in- 
admissible to  prove  that  a  will  or  other  written  instrument  was  in- 
tended to  have  an  effect  not  expressed  in  it,  still,  with  the  opinion 
of  the  Lord  Chancellor  of  Ireland,  so  recently  expressed,  upon  the 
point,  and  the  other  authorities  I  have  referred  to,  supporting  the 
opinion  which  I  individually  entertain,  that  the  evidence  is  admis- 
sible, I  shall  receive  it. 

"The  subject  has  been  very  elaborately  considered  by  Mr.  Koper 
(Tr.  on  Le^.,  vol.  i.,  p.  341  et  seq.).  I  cannot  but  think  the 
learned  writer  has  not  sufficiently  kept  in  mind  the  distinction  be- 
tween ademption  and  revocation,  nor  between  the  cases  in  which  the 
intention  of  the  parties  has  been' reduced  into  writing,  and  those  in 
which  the  Court  has  had  to  ascertain,  by  parol  evidence  only,  what 
the  parties  had  done.  It  was  said  that  there  was  a  distinction  in 
this  case,  inasmuch  as  the  advance  was  made,  not,  as  in  the  cases 
cited,  to  the  legatee  herself,  but  to  the  husband  of  the  legatee. 
That  circumstance  might  be  material  upon  the  question  of  im- 
plied ademption;  but  it  cannot  affect  the  question  of  admitting  or 
rejecting  the  evidence  to  prove  what  the  transaction  was.  In  more 
than  one  of  the  cases  cited,  the  same  circumstance  occun-ed." 
See  Twining  v.  Poivell,  2  Coll   263. 

Where,  however,  there  are  two  written  instruments,  and  from  the 
relationship  between  the  author  of  the  instruments  and  the  party 
claiming  under  them  (as  in  the  actual  oi  assumed  relation  of  parent 
and  child),  the  law  raises  the  presumption  that  a  gift  contained 
in  the  second  instrument  is  intended  to  be  in  satisfaction  of  a  gift 
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by  an  instrument  of  earlier  date,  evidence  may  be  gone  into  to 
show  that  such  presumption  is  not  in  accordance  ^ith  the  inten- 
tion of  the  author  of  the  gift:  and  where  evidence  is  admissible  for 
that  purpose,  counter  evidence  is  also  admissible.  See  Debeze  v. 
Majin,  2  Bro.  C.  C.  165,  519;  Ellison  v.  Cookson,  3  Bro.  C.  C.  61; 
Trimmer  v.  Bayne,  7  Ves.  508,  615;  Curt  in  v.  Evans,  9  I.  R. 
Eq.   553. 

And  the  rules  as  to  the  admission  of  evidence  are  the  same 
whether  the  deed  or  the  will  was  executed  first.  In  re  TussaucTs 
Estate,  Tussatid  v.  Tussaiid,  9  Ch.  D.  373. 

But  in  such  cases,  it  is  well  observed  by  Sir  J.  Wigram, 
[  *402  ]  V.-C,  *  "  the  evidence  is  not  admitted  on  either  side,  for 
the  purpose  of  proving,  in  the  first  instance,  with  what 
intent  either  writing  was  made,  but  for  the  purpose  only  of  ascer- 
taining whether  the  presumption  which  the  law  has  raised  be  well 
or  ill  founded:"  3  Hare,  517.     See  Palmer  v.  Newell,  20  Beav.  39. 

There  is,  however,  a  dictum  of  Sir  J.  Leach,  in  the  case  of  Weall 
V.  Rice,  2  Russ.  &  My.  251,  263,  which  seems  inconsistent  with  the 
law  upon  this  subject,  as  it  is  at  present  understood:  "The  rule 
of  this  Court,"  said  his  Honor,  "is,  as  ought  to  be,  that  if  a  father 
makps  a  provision  for  a  child  by  settlement  on  marriage,  and  after- 
wards makes  a  provision  for  the  same  child  by  his  will,  it  is  pnma 
facie  to  be  presumed  that  he  does  not  mean  a  double  provision; 
but  this  presumption  may  be  repelled  or  fortified  by  intrinsic  evi- 
dence derived  from  the  nature  of  the  two  provisions,  or  by  ex- 
trinsic evidence.  Where  the  two  provisions  are  of  the  same 
nature,  or  there  are  but  slight  differences,  the  two  instruments  af- 
ford intrinsic  evidence  against  a  double  provision.  "Where  the  two 
provisions  are  of  a  different  nature,  the  two  instruments  afford' 
intrinsic  evidence  in  favour  of  a  double  provision.  But  in  either 
case,  extrinsic  evidence  is  admissible  of  the  real  intention  of  the 
testator.  It  is  not  possible  to  define  what  are  to  be  considered  as 
slight  differences  between  two  provisions.  Slight  differences  are 
such  as,  in  the  opinion  of  the  judge,  leave  the  two  provisions  sub- 
stantially of  the  same  nature;  and  every  judge  must  decide  that 
question  for  himself."  In  this  case  the  settlement  was  first  and 
the  will  last.  And  see  Lloyd  v.  Hervey,  2  Russ.  &  My.  310,  316, 
and  Lord  Langdale's  remark  in  Lord  Glengal  v.  Barnard,  1  Kee. 
769.  In  the  case  of  Booker  v.  Alleji,  2  Russ.  &  My.  370,  where 
the  will  was  before  the  settlement,  Sir  J.  Leach  admitted  p'arol  evi- 
dence to  prove  that  the  testator  who  had  put  himself  in  loco  parentis 
towards  the  donee  intended  the  provision  made  by  the  settlement 
to  be  in  lieu  of  a  legacy  given  by  the  will;  and  held  that  the  gift 
by  the  settlement  was  a  satisfaction  of  the  legacy,  though  the  two 
provisions  differed  so  much  from  each  other,  that  they  could  not  be 
considered  substantially  the  same. 

It    is,  however,   submitted  that  the  parol  evidence  in  Booker   v. 
Allen  cugLt  not  to  have  been  admitted,  as  it   was   in  contradiction 
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to  a  written  instrument.  See  Hall  v.  Hill,  C.  &  L.  120;  i  D.  & 
War.  94.  In  re  Tussaud's  Estate,  Tussaud  v.  Tussaud,  9  Ch.  D. 
363. 

Where  a  person  is  considered  to  have  placed  himself  in  loco  pa- 
rentis.]— Where  a  person  who  has  made  two  gifts  to  an- 
other, in  such  *  manner  as,  according  to  the  rules  hiid  down  [  *  403  ] 
in  considering  the  two  classes  of  cases  before  discussed, 
would,  in  case  he  stood  towards  the  donee  in  the  relation  of  pa- 
rent, raise  the  presumption  that  the  latter  gift  was  intended  to  be 
a  satisfaction  of  the  former,  the  question  often  arises,  and  it  is  one 
by  no  means  always  easy  of  solution,  whether  the  donor,  although 
not  standing  to  the  donee  in  that  relation,  has  not,  by  his  conduct 
placed  himself  in  it,  or,  as  it  is  usually  termed,  put  himself  in  loco 
parentis;  in  which  case,  as  before  observed,  the  presumption  will 
arise  equally  as  in  the  case  of  a  parent. 

The  result,  however,  of  the  authorities  appears  to  be  that  the  ques- 
tion, whether  a  person  has  or  not  put  himself  in  loco  jyarentis, 
must  be  decided  with  reference  to  his  meaning  to  put  himself  in  that 
position,  by  assuming  the  office  and  duty  of  the  parent  to  makep?'o- 
vision  for  the  child,  and  that  parol  evidence  is  admissible  to  prove 
that  a  person  means  to  put  himself  in  loco  parentis,  and  upon  proof 
of  his  meaning  to  do  so,  parol  evidence  of  his  acts  and  declarations 
is  admissible  also  to  rebut  and  to  then  strengthen  the  presumption 
of  satisfaction.  See  Poivijs  v.  Mansfield,  3  My.  &  Cr.  359;  reversing 
S.  C,  6  Sim.  528;  Foickes  v.  Pascoe,  10  L.  R.  Ch.  App.  343. 

Any  relation,  or  even  a  mere  stranger  in  no  way  related  to  another 
person,  may  be  held  to  have  meant  to  put  himself  in  loco  parentis 
towards  him;  but  mere  relationship,  however  near,  is  not  of  itself 
sufficient  to  show  that  a  person  means  to  put  himself  in  loco  parentis 
towards  another.  Thus,  neither  a  great  uncle,  uncle,  grandfather, 
or  putative  father,  is  from  his  mere  relationship,  to  be  considered  as 
in  loco  parentis,  unless  it  can  be  shown  that  he  meant  to  put  himself 
in  loco  parentis  with  reference  to  the  parent's  office  and  duty  of  mak- 
ing a  provision  for  his  child:  Shudal  v.  Jekyll,  2  Atk.  516,  518; 
Powel  V.  Cleaver,  2  Bro.  C.  C.  517,  518;  Roome  v.  Hoome,  3  Atk.  183; 
Perry  v.  Whitehead,  6  Ves.  547;  Grave  v.  Salisbury,  1  Bro.  C.  C. 
425;  Ellis  v.  Ellis,  1  S.  &  L.  1;  Tiuining  v.  Powell,  2  Coll.  262;  and 
Lyddon  v.  Ellison,  19  Beav.  565,  572;  Ciirtin  v.  Evans,  9  I.  R.  Eq. 
553. 

In  the  recent  case  of  In  re  Laices,  20  Ch.  D.  86,  Sir  G.  Jessel,  M. 
R.,  appears  to  consider  that  from  the  mere  fact  of  the  testator  being 
the  putative  father,  he  stood  in  loco  parentis  towards  his  natural  son, 
but  in  that  case  the  putative  father  brought  himself  within  the  rule 
before  laid  down  by  making  a  provision  for  his  natural  son. 

Whether  a  gift  made  by  one  settlement  is  satisfied  by  a  gift  made 
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hy  a  subsequent  settlement .~\ — It  seems  that  where  a  parent, 
r*  404  ]  or  person  in  loco  parentis,  makes  a  *  provision  by  a  settle- 
ment for  his  children  equal  to  or  greater  than  a  provision 
contained  in  a  former  settlement,  it  may  be  considered  as  a  satisfac- 
tion; as  for  instance,  where,  by  a  will  executed  contemporaneously 
with  the  second  settlement,  he  declares  that  a  provision  containedin 
it  is  to  be  taken  as  a  satisfaction:  Davis  v.  Chambers,  7  DeG.  Mac. 
&  G.  386;  3  Jur.  N.  S.  297. 

But  no  presumption  will  arise  where  there  are  those  distinctions 
between  the  nature  of  the  two  gifts,  which  the  court  has  relied  upon 
in  cases  of  satisfaction  upon  will,  to  show  that  the  presumption  does 
not  arise:  see  Palmer  v.  Newell,  20  Beav.  32,  40,  where  Sir  John 
Romilly,  M.  R.,  was  of  opinion  that  the  presumption  less  readily 
arises  in  the  instance  of  gifts  by  two  deeds,  than  in  cases  where  the 
second  gift  is  by  a  will,  in  which  latter  case  a  testator  is  supposed 
to  be  disposing  of  the  whole  of  his  property,  and  distributing  it 
amongst  the  different  objects  of  his  bounty.  lb.  40.  This  case,  on 
appeal,  was  affirmed  by  the  Lords  Justices:  8  De  G.  Mac.  &  G.  74. 
[The  republication  of  a  will  by  a  codicil,  will  not  revive  a  bequest 
which  has  been  adeemed  or  satisfied:  Miner  v.  Atherton's  Exr's,  11 
Casey,  528;  Langdon  v.  Astor's  Exr's,  3  Daer,  16.] 

When  satisfaction  or  ademption  tvill  take  place  of  a  legacy  given  by 
a  person  not  being  in  the  natural  or  assumed  relation  of  parent 
towards  the  legatee.] — Where  a  person,  not  being  in  the  natural  or 
assumed  relation  of  parent  towards  the  legatee,  gives  a  legacy  for  a 
particular  purpose,  and  afterwards  advances  money  for  the  same  p>tir- 
pose,  a  presumption  arises  that  it  was  intended  as,  and  it  will  ac- 
cordingly be  held  to  be,  an  ademption  of  it.  "Suppose,"  asked  Lord 
Manners,  "A.  bequeathed  to  his  brother  5,000/.  to  buy  a  house  in 
Merrion-square;  and  that  afterwards  A.  bought  one,  which  he  gave 
to  his  brother,  are  there  two  houses  to  be  bought  ?"  Monck  v.  Monck, 
1  Ball  &  B.  303;  see  also  Rosewell  v.  Bennet,  3  Atk.  77,  and  the  ob- 
servations of  Lord  Cottenham,  2  My.  &  Cr.  377.  From  the  cases  of 
Debeze  v.  Mann,  2  Bro.  C.  C.  166,  519,  521,  and  Trimmer  \.  Bayyie, 
7  Ves.  516,  it  appears  that  parol  evidence  is  admissible  to  rebut  or 
strengthen  the  presumption. 

Where,  however,  the  purpose  for  which  a  legacy  is  given  by  such 
person  does  not  correspond  with  the  purpose  for  w^hich  the  advance- 
ment is  made,  the  legacy,  as  is  laid  down  by  Lord  Eldon,  in  Ex  parte 
Pye,  will  not  be  adeemed  (Debeze  v.  J\[ann,  2  Bro.  C.  C.  165,  519; 
Bobinson  v.  Whitley,  9  Ves.  577;  Boome  v.  Boome,  3  Atk.  181);  nor 
where  the  legacy  and  advancement  are  given  upon  different  contin- 
gencies: Spiiiks  V.  Bobins,  2  Atk.  491;  Pankhurst  v.  Hoivell,  6  L.  R. 
Ch.  App.  136. 

3rd.    With  respect  to  tlie  satisfaction  of  a  debt  by  a  legacy]. — 
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The  general  rule,  as  laid  down  in  Talbot  v.  Duke  ofShreics- 

bary,  is  *  "that  if  one,  being  indebted  to  another  in  a  sum   [  *  405  ] 

of  money,  does  by  his  will  give  him  a  sum  of  money  as 

great  as,  or  greater  than,  the  debt,  without  taking  any  notice  at  all 

of  the  debt,  this  shall,  nevertheless,  be  in  satisfaction  of  the  debt,  so 

that  he  shall  not  have  both  the  debt  and  the  legacy."     See  also 

Brown  v.  Daivson,  Prec.  Ch.  240;  Fowler  v.  Fozcler,  3  P.  Wms.  353; 

Richardson  v.  Greese,  3  Atk.   68;  Gatjnon  v.    Wood,   1  Dick.   331; 

Bensiisan  v.  Nehemias,  4  De  Gex  &  Sm.  381;  Shadbolt  v.  Vander- 

plank,  29  Beav.  405;  Atkinson  v.  Ltttlewood,  18  L.  R.  Eq.  595. 

This  rule  or  presumption  is  founded  upon  the  maxim  Debitor 
non  presumitur  donare.  It  has  also  been  urged,  in  support  of  this 
presumed  satisfaction,  that  a  man  ought  to  be  just  before  he  is 
bountiful;  but  this  observation  has  been  well  answered  by  Lord 
Chancellor  King  in  Chancey^s  Case,  that,  when  a  man  had  left  euch 
an  estate  and  found  for  his  debts  and  legacies,  as  that  he  might 
thereout  be  both  just  and  bountiful,  he  did  not  see  but  it  would  be 
as  reasonable  that  the  whole  legacy  should  take  effect  as  a  legacy, 
and  that  the  debt  should  be  paid  likewise:  Fowler  v.  Foivler,  3  P. 
Wms.  354. 

The  rule  as  to  the  presumption  of  the  satisfaction  of  a  debt  by  a 
legacy  is  founded  upon  reasoning  alike  artificial  and  unsatisfactory, 
and  it  has  consequently  met  with  the  censure  of  the  most  eminent 
judges,  who,  although  they  would  not  break  the  rule,  have  at  the 
same  time  said  they  would  not  go  one  jot  further,  and  have  always 
endeavoured  to  lay  hold  of  trifling  circumstances  in  order  to  take 
cases  out  of  it:  Lady  Thynne  v.  The  Ear'l  of  Glengall,  2  H.  L.  Ca. 
153;  Richardson  v.  Greese,  3  Atk.  65. 

There  is,  in  fact,  in  this  class  of  cases  a  leaning  against,  as  in  th6 
two  former  classes  of  cases  a  leaning  in  favour  of,  tiie  presumption 
of  satisfaction.  Thus,  where  the  legacy  is  of  less  amount  than  the 
debt,  the  presumption  is,  that  it  was  not  intended  to  be  given  in 
lieu  of  it;  it  will,  therefore,  not  be  considered  a  satisfaction,  even 
pro  tanto,  as  in  the  two  former  classes  of  cases  of  satisfaction: 
Cranmer^s  Case,  2  Salk.508;  Atkinson  v.  Webb,  2  Vern.  478;  Fast- 
wood  V.  Vinke,  2  P.  Wms.  614,617;  Minuel  v.  Sarazine,  Mos.  295; 
Ch^aham  v.  Graham,  1  Ves.  263.  A  legacy,  however,  by  a  debtor  to 
a  creditor  has  been  held  to  be  2^^o  tanto  a  discharge  of  debt  where 
it  appeared  that  a  testatrix  had  made  a  proposal  to  that  effect  to 
her  creditor,  and  that  he  had  not  objected  to  the  arrangement: 
Hammond  v.  Smith,  33  Beav.  452. 

So,  also,  the  presumption  of  satisfaction  being  intended,  will  be 
repelled  where  the  legacy,  though  in  amount  equal  to 
or  *  greater  than  the  debt,  is  payable  at  a  different  time,  [  *  406  ] 
so  as  not  to  be  equally  advantageous  to  the  legatee  as  the 
payment  of  the  debt  {Atkinson  v.  Webb,  Prec.  Ch.  236;  Nicholls  v. 
Judson,  2  Atk.  300;  Hales  v.  Darell,  3  Beav.  324,  332;  Charlton  v. 
West,  30  Beav.  124,  l27;  Fairer  v.  Park,  3  Ch.  D.  309  j ;.  and  perhaps 
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oven  where  the  legacy  is  payable  to  different  trustees:  Pinchin  v. 
Simms,  30  Beav.  119,  120;  and  see  Matheics  v.  Mathews,  2  Ves.  (535, 
where  Sir  Thomas  Clarke,  M.R.,  observes,  that  the  Court  dislikes  the 
rule  so  much  as  to  lay  hold  of  any  minute  circumstances  to  take  a 
case  out  of  it;  as,  that  the  thing  given  in  satisfaction  should  be  as 
certain  as  to  the  duration  and  commencement  of  it  as  the  debt, 
otherwise,  though  a  sum  ten  times  larger  be  given  by  the  will,  it 
would  not  be  held  a  satisfaction.  "I  myself,"  said  his  Honor,  "re- 
member a  case,  before  the  Lord  Chancellor  {Hardivicke),  where  an 
old  lady  indebted  to  a  servant  for  wages,  by  will  gave  ten  times  as 
much  as  she  owed,  or  was  likely  to  owe;  yet,  because  made  payable 
in  a  month  after  tier  own  death,  so  that  the  servant  might  not  out- 
live the  month,  although  great  odds  the  other  way,  the  Court  laid 
hold  of  that."    See  also,  Clarke  v.  Seivell,  3  Atk.  96;  Haynes  v.  Mico, 

1  Bro.  C.  C.  129;  Jeacock  v.  B'alkner,  1  Bro.  C.  C.  295;  ,S'.  C.  1  Cox, 
37;  Adams  v.  Lavender,  1  M'Cl.  &  Y.  Exch.  41;  Smith  v.  Smith,  3 
Giff.  121;  Hales  v.  Darell,  3  Beav.  324,  and  cases  there  cited.  So 
if  the  debt  is  a  first  charge  and  the  legacy  not  {Hales  v.  Darell,  8 
Beav.  325),  or  if  the  debt  is  to  the  separate  use  the  legacv  not. 
Bartlett  v.  Gillard,  3  Russ.  149;  Roim  v.  Rowe,  2  De  G.  &  S.'  294; 
Foiirdrin  v.  Goicdey,  3  My.  &  K.  409-;  sed  vide  Atkinson  v.  Littlewood, 
18  L.  R.  Eq.  595. 

An  annuity  payable  by  half-yearly  payments  under  a  covenant  is 
not  satisfied  by  an  annuity  given  by  will  and  where  it  does  not  there- 
fore become  payable  until  a  year  after  the  testator's  death.  In  re 
Dowse,  Dotvse  v.  Glass,  50  L.  J.  (Ch.)  285. 

Sums,  moreover,  held  in  trust  for  a  tenant  for  life,  are  not  sa- 
tisfied by  absolute  legacies  to  the  tenant  for  life  of  the  same  amounts. 
Fairer  v.  Park,  3  Ch.  D.  309. 

The  presumption  will  also  be  repelled  where  the  legacy  and  debt 
are  of  a  different  nature  either  with  reference  to  the  subjects  them- 
selves, or  with  respect  to  the  interest  given:    See  Eastwood  v.  Vinke, 

2  P.  Wms.  G14,  where  it  was  held,  that  as  money  and  lands  were 
things  of  a  different  nature,  the  one  should  not  be  taken  in  satis- 
faction of  the  other.      See  also  Forsight  v.  Gr-atit,  1  Ves.  jun.  298; 

Richardson  v.  Elphinstone,  2  Ves.  jun.  463;  Byde  v.  Byde, 
[*407  ]  1  Cox,  49;  Bartlett  v.  Gillard,  3  Russ.  149;  *  Fourdrin  v. 
Goicdey,  3  My.  &  K.  409;  Roioe  v.  Rowe,  2  De  G.  &  Sm. 
294;  Edmunds  v.  Lou\  3  K.  &  J.  318;  Fairer  v.  Park,  3  Ch.  D.  309. 
So,  also,  where  the  interest  given  is  of  a  different  nature  or  not  co- 
extensive with  the  debt.  Thus,  a  gift  of  a  residue  of  real  and 
personal  estate  for  life  was  held  not  to  be  a  satisfaction  for  a 
sum  of  money  to  be  laid  out  in  lands  and  conveyed  to  a  per- 
son in  fee:  Alleyn  v.  Allegn,  2  Ves.  37;  Barret  v.  Beckford,!  Yes. 
519. 

So,  also,  where  there  is  a  particular  motive  assigned  for  the  gift, 
it  will  not  be  presumed  to  be  a  satisfaction  for  a  debt:    Mathews  v. 
Matheivs,  2  Ves.  635;    Charlton  v.  West,  30  Beav.  124,  127. 
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The  presumption  will  not  be  raised  where  the  debt  of  the  testa- 
tor was  contracted  suhsequentlij  to  the  making  of  the  will;  for  he 
could  have  had  no  intention  of  making  any  satisfaction  for  that 
which  was  not  in  existence:  Cranmer-s  Case,  2  Salk.  508;  Thomas 
V.  Bennet,  2  P.  Wms.  343;  Plunkett  v.  Lewis,  3  Hare,  330. 

Where  the  legacy  is  contingent  or  uncertain,  whether  it  be  given 
upon  the  happening  of  a  contingency,  as  in  Crompton  v.  Sale,  2 
P.  AVms.  553,  or  is  in  itself  of  an  uncertain  or  fluctuating  nature, 
as  a  gift  of  the  whole  or  a  part  of  the  testator's  residuary  estate, 
even  though  it  should  prove  greater  in  amount  than  the  debt,  it 
will  not  be  held  to  be  a  satisfaction  of  it:  Devese  v.  Pontet,  1  Cox, 
188;  Barret  v.  Beckford,  1  Ves.  519;  Lady  Thynne  v.  The  Earl  of 
Glengall,  2  H.  L.  Ca.  154. 

The  result  will  be  the  same,  if  the  debt  itself  is  contingent  or  un- 
certain, as  a  debt  upon  an  open  and  running  account,  for  it  might 
not  be  known  to  the  testator,  whether  he  owed  any  money  to  the  leg- 
atee or  not;  and  therefore,  it  could  not  reasonably  be  held  that  he 
intended  a  legacy  to  be  in  satisfaction  of  a  debt  which  he  did  not 
know  that  he  owed,  any  more  than  a  legacy  could  be  held  a  satis- 
faction of  a  debt  contracted  after  the  making  of  the  will:  Rawlings 
V.  Poivell,  1  P.  Wms.  297;  and  in  Carr  v.  Eastahrooke,  3  Ves.  561, 
Lord  Alvanley,  M.  R.,  held  that  a  legacy  was  not  a  satisfaction  for 
a  negotiable  bill  of  exchange,  on  the  ground  that  it  was  not  to  be 
presumed  that  the  testator  could  know  whether  the  legatee  had  not, 
the  moment  she  received  the  bill,  indorsed  it  over  to  another  per- 
son, in  which  case  no  debt  would  be  due  to  the  legatee. 

But  the  presumption  that  a  debt  is  intended  to  be  satisfied  by  a 
legacy  will  not  be  rebutted  by  the  circumstance  that  the  debt  is 
liable  to  decrease;  where,  for  instance,  the  debt  was  in  respect  of 
deposits  made  with  the  testator,  the  creditor  drawing  on 
him  from  time  to  time  in  respect  of  such  "^deposits:  Ed-  [  *  408  ] 
munds  v.  Loiv,  3  K.  &  J.  318.  So  in  Sinith  v.  Smith,  3 
GifP.  263,  where  a  testator  who  had  advanced  moneys  to  his  son, 
and  paid  large  sums  on  his  account,  bequeathed  to  him  a  legacy 
without  making  mention  of  the  debt,  it  was  held  by  Sir  John  Stuart, 
V.-C,  that  the  loan  and  unascertained  balance  must  be  setoff  against 
the  legacy. 

Upon  the  same  principle  it  was  also  held  in  the  same  case  that 
the  assignees  of  a  firm  indebted  to  the  testator  were  not  entitled  to 
receive  a  legacy  bequeathed  by  the  testator  to  a  member  of  the 
firm.     lb.  207. 

Where  a  debt  by  the  marriage  of  the  creditor  becomes  payable  to 
her  husband,  the  presumption  of  satisfaction  by  a  legacy  to  a  larger 
amount  having  been  bequeathed  to  her  by  the  debtor  will  not  be 
rebutted  as  being  intended  for  a  person  to  whom  the  debt  was  not 
due,  because  the  legacy,  subject  to  the  wife's  equity  to  a  settlement, 
would  be  payable  to  the  husband.  See  Edmunds  v.  Loiv,  3  K.  &  J. 
318.     The  remark,  however,  of  his  Honor  that  as  the  legacy  in  that 
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case  was  only  lOOZ.  the  wife  had  no  equity  to  a  settlement,  is  not  in 
accordance  with  the  authorities.     See  ante,  vol.  I.,  p.  511. 

Where,  as  in  Chancey's  Case,  selected  as  a  leading  authority  upon 
this  subject,  there  is  an  express  direction  in  the  will  for  payment  of 
debts  and  legacies,  the  Court  will  infer  that  it  was  the  intention  of 
the  testator  that  both  the  debt  and  the  legacy  should  be  paid  to  the 
creditor:  Richardson  v.  Greese,  3  Atk.  65;  Field  v.  Mostin,  Dick.  548; 
Hales  y.  Darell,  3  Beav.  324,  332;  Jeffries  v.  Michell,  20  Beav.  15; 
Hassell  v.  Haickins,  4  Drew.  468.  See  also  Lord  Chichester  v.  Cov- 
entrij,  2  L.  R.  Ho.  Lo.  71. 

But  not  where  the  charge  of  debts  and  legacies  is  by  will,  and  the 
debtor,  whose  debt  was  contracted  after  the  making  of  his  will,  by 
codicil  gives  an  equal  or  larger  legacy  to  the  creditor:  Gaynon  v. 
Wood,  1  P.  Wms.  409  n. 

But  a  direction  to  pay  debts  alone  has  been  held  by  Sir  W.  Page 
Wood,  V.-C,  not  to  be  sufficient  to  rebut  the  presumption  of  satis- 
faction ( Edmunds  Y.  Low,  3  K.  &  J.  318,  321).  ^'w  J .  Leivis  Knight 
Bruce,  V.-C,  has  held  that  it  may  be  looked  upon  as  an  ingredient 
coupled  with  other  circumstances  to  have  that  efJect:  Roice\  Roive, 
2  De  G.  &  Sm.  297,  298.  Other  judges,  however,  have  held  that  a 
charge  of  debts  standing  alone,  is  of  equal  force  on  the  question  of 
rebutting  the  presumption  of  satisfaction  as  if  it  were  accompanied 
by  a  charge  of  legacies:  Hales  v.  Darell,  3  Beav.  324;  Jeffries  v. 
Michell,  20  Beav.  15;  Cole  v.  Willard,  25  Beav.  568,  573; 
[  *  409  ]  Pinchin  v.  Simms,  30  Beav.  *  119;  Charlton  v.  West,  lb. 
124;  Atkinson  v.  Littleicood,  18  L.  R.  Eq.  595.  See  also 
Lord  Chichester  v.  Coventry,  2  L.  E..  Ho.  Lo.  71,  and  the  remarks 
thereon  in  Daivson  v.  Daicson,  4  L.  R.  Eq.  504. 

A  question  has  been  raised  whether  a  testator  in  a  charge  of 
"debts,"  includes  his  liability  on  a  bond  or  covenant  to  pay  a  sum 
of  money  after  his  decease.  In  the  case  of  Wathen  v.  Smith,  4 
Madd.  325,  a  husband  covenanted  on  marriage  to  pay  to  his  wife 
1,000/.  six  months  after  his  death.  By  his  will  he  gave  her  1,000Z., 
payable  three  months  after  his  decease,  and  after  giving  certain 
specific  legacies,  he  directed  his  residue  to  be  applied  in  payment 
of  all  his  just  debts  and  legacies.  Sir  John  Leach,  V.-C,  held  that 
the  legacy  must  be  considered  as  a  performance  of  the  covenant. 
"Undoubtedly,"  observed  his  Honor,  '•'these  are  questions  of  inten- 
tention;  but  the  intention  to  perform  the  covenant  is  to  be  pre- 
sumed, unless  there  be  special  circumstances  to  repel  that  presump- 
tion. In  Chancey's  Case,  it  was  held  that  the  direction  in  the  will 
that  the  testator's  just  debts  should  be  paid,  repelled  the  presump- 
tion that  a  legacy  to  the  creditor  was  intended  as  a  satisfaction  of 
the  debt.  I  think  Chancey's  Case  does  not  apply  here;  and  that 
this  provision  for  the  wife  by  the  settlement  is  not  a  debt  within 
the  sense  in  which  the  testator  must  be  understood  to  use  the  word 
'debts'  in  his  will." 

In  the  case,  however,  of  Cole  v.  Willard,  25  Beav.  568,  the  au- 
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thority  of  Wathen  v.  Smith  is  impugned.  There  the  testator,  on 
his  marriage,  covenanted  that  his  representatives  should,  within 
three  months  after  his  decease,  pay  2,000Z.  to  trustees,  to  be  held 
for  his  wife  for  life.  By  his  will,  after  directing  all  his  debts  to  be 
paid,  he  gave  his  widow  an  annuity  of  200Z.  a  year  payable  quar- 
terly, and  other  benefits.  It  was  held  by  Sir  John  Romilly,  M.  R., 
that  the  provision  for  the  wife  under  the  settlement  was  not  satis- 
fied by  the  provision  made  for  her  by  the  will.  "I  do  not,"  said 
his  Honor,  "concur  with  Sir  John  Leach  in  his  observation  in 
Wathen  v.  Smith,  that  the  testator  must  not  be  understood  to  in- 
clude, under  the  word  'debt,'  his  liability  on  bond  or  covenant  made 
on  his  marriage,  although  to  be  discharged  after  his  decease."  His 
Honor,  however,  decided  the  case  upon  the  ground  that  the  two 
provisions  were  not  identical.  See  also  Atkinson  v.  Littleivood,  18 
L.  R.  Ev.  595. 

Where  a  ^oarent  gives  a  legacy  *o  a  child  to  lohom  he  is  indebted.'] — 
It  appears  that  a  legacy  given  by  the  will  of  a  parent  to  a  child,  is 
not  upon  any  different  footing  from  that  of  a  legacy  by 
any  other  person  as  a  satisfaction  of  a  debt  *  not  being  a  [ '••  410] 
2)ortion;  therefore,  where  a  father  owes  a  mere  debt  to 
a  child,  a  subsequent  legacy  will  not,  in  the  absence  of  intention, 
express  or  implied,  be  considered  as  a  satisfaction  of  the  debt,  un- 
less it  be  either  equal  to,  or  greater  than,  the  debt  in  amount,  and 
the  presumption  of  satisfaction  be  not  repelled  by  any  of  those  slight 
circumstances  which  will  take  a  bequest  of  such  amount  to  a 
stranger  out  of  the  general  rule:  Tolson  v.  Collins,  4  Ves.  483; 
Stockton  V.  Stockton,  4  Sim.  152, 

The  same  remarks  apply  to  a  legacy  to  a  wife  to  whom  the  hus- 
band is  indebted:  Fowler  v.  Fowler,  3  P.  Wms.  353;  Cole  v.  Wil- 
lard,  25  Beav.  568;  Atkinson  v.  Littleivood,  18  L.  R.  Eq.  595,  over- 
ruling Wathen  v.  Smith,  4  Madd.  325. 

And  the  rule  is  equally  applicable  where  the  debt  due  is  in  the 
shape  of  an  annuity,  and  an  annuity  is  subsequently  given  by  the 
will  of  the  debtor  to  the  annuitant:  Atkinson  v.  Littlewood,  18  L. 
R.  Eq.  595;  but  see  Bartlett  v.  Gillard,  3  Russ.  149. 

Where  a  parent  in  his  lifetime  advances  a  child  to  whom  he  is  in- 
debted.]— Where,  moreover,  a  parent  is  indebted  to  a  child,  and  in 
his  lifetime  makes  an  advancement  to  the  child  upon  marriage,  or 
some  other  occasion,  of  a  portion  equal  to  or  exceeding  the  debt,  it 
will  prima  facie  be  considered  a  satisfaction;  and  it  is  immaterial 
whether  the  portion  be  given  in  consideration  of  natural  love  or 
affection,  or  whether  property  be  settled  by  the  other  party  in  con 
sideration  of  it,  or  whether,  in  the  case  of  a  portion  to  a  dauglyter, 
the  husband  be  ignorant  of  the  debt.  See  Wood  v.  Briant,  2  Atk. 
521;  Seed  v.  Bradford,  1  Ves.  500;   Chave  v.  Farrant,  18  Ves.  8. 

In  Plunkett  v.  Lewis,  3  Hare,  316,  these  authorities  were  reviewed 
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and  recognised  by  Sir  J.  Wigram,  V.-C.  Tbere,  a  trust  fund  to 
which  a  father  was  entitled  for  life,  and  his  son  and  daughter  in 
remainder  was  sold,  and  the  proceeds,  amounting  to  11,445Z.,  were 
received  by  the  father.  Subsequently,  on  the  marriage  of  the 
daughter,  the  father  settled  16,000/.  in  ready  money,  and  20,000Z. 
payable  six  months  after  his  decease,  besides  lands.  It  was  held 
by  Sir  JamesWigram,  V.-C,  that  the  claim  of  the  daughter  against 
the  father,  in  respect  of  her  share  of  the  proceeds  of  the  trust  fund, 
must  be  presumed  to  be  satisfied  by  the  settlement.  See  also  Hard- 
ingham  v.  Thomas,  2  Drew.  353;  InreLmves,  20  Ch.  D.  81;  Reade 
V.  Reade,  9  L.  E.  Ir.  409. 

In  the  same  case,  his  Honor  held  advances  made  by  the  father 

to  his  son  simpUciter,  not  to  be  a   purchase  or  satisfaction  of  the 

claim  of  the  son  to  the  proceeds  of  a  trust  fund  belonging 

[  '"411  ]   to  the  *  son,  possessed  by  the  father  after  such  advances. 

See  3  Hare,  330. 

The  presumption  of  satisfaction  can  only  arise  where  the  person 
making  the  payment  is  himself  the  party  bound  to  pay,  or  is  the 
owner  of  the  estate  charged  with  the  payment:  Samuel  v.  Ward,  22 
Beav.  347;  and  see  Douglas  v.  Willes,  7  Hare,  328. 

A  debt  due  to  a  man  will  not  be  satisfied  bv  a  legacy  to  his  wife- 
Hall  V.  Hill,  1  D.  &  War.  94, 1  C.  &  L.  120.  And  a  debt  due  under 
a  covenant  to  the  trustees  of  a  settlement  will  not  be  satisfied  by  a 
legacy  to  the  cestui  que  trusts:  Smith  v.  Smith,  3  GifP.  263. 

Extrinsic  evidence.] — Where  the  presumption  arises  merely  from 
the  fact  of  a  legacy  to  a  creditor  being  equal  to  or  greater  than  the 
amount  of  the  debt,  it  would  appear,  upon  principle,  that  evidence 
ought  to  be  admitted  to  rebut  the  presumption;  and  if  so,  evidence 
may,  on  the  other  hand,  be  admitted  to  fortify  it:  Plunkett  v.  Leivis, 
3  Hare,  361.  However,  in  Fowler  v.  Foicler,  3  P.  Wms.  353,  Lord 
Talbot  refused  to  admit  parol  evidence;  and  this  case  appears  to  be 
approved  of  by  Sir  Ediuard  Sugden,  in  Hall  y.'Hill.  See  1  D.  & 
AV.  121,  1  C.  &  L.  147.  It  is,  however,  submitted,  that  the  evidence 
ought  to  have  been  admitted  in  that  case,  since,  as  the  case  is  re- 
ported, it  would  merely  have  been  admitted  for  the  purpose  of  re- 
butting a  presumption  of  law,  not  to  contradict  the  intention  of  the 
testator  as  appearing  by  the  will.  If,  indeed.  Lord  Talbot  con- 
sidered that  the  intention  of  the  testator  appeared  on  the  face  of  the 
will,  the  evidence  was  rightly  rejected. 

In  Wallace  v.  Pomfret,  11  Ves.  542,  Sir  Samuel  Romilly,  rightly 
admitting  that  evidence  might  be  received  to  rebut  the  presump- 
tion of  the  satisfaction  of  a  debt  by  a  legacy,  where  there  was  no 
expression  in  the  will  showing  the  intention,  rightly  argued  also, 
that  there  was  no  instance  of  admitting  evidence  where  the  testator 
has  shown  his  intention  bywords;  Lord  Eldon,  nevertheless  admit- 
ted evidence  to  beat  down,  not  a  mere  presumption  of  law,  "but," 
as  be  says,  "the  fair  inference  from  the  written  context."  This  de- 
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cision,  however,  is  contrary  to  principle,  and  has  been  strongly  dis- 
approved of  in  Hall  v.  Hill,  1  D.  &  War.  122,  1  C.  &  L.  147;  in 
which  case,  as  the  presumption  of  satisfaction  did  not  arise  on  the 
face  of  the  will,  Lord  Chancellor  Sugden  refused  to  admit  parol 
evidence  of  the  testator's  declaration,  showing  that  he  intended  the 
legacy  as  a  satisfaction. 

\poctrine  of  Satisfaction  Restated. — The  doctrine  of  satisfaction 
is  founded  on  the  presumption  against  double  portions,  but  this  pre- 
sumption may  be  rebutted  whether  in  a  deed  or  a  will  by  parol 
evidence  of  intention. 

The  subject  of  satisfaction  for  convenient  purposes  is  often  divided 
into  the  satisfaction  of  debts  by  legacies;  of  legacies  by  subsequent 
legacies;  of  legacies  by  portions;  and  of  portions  by  legacies: 
Snell's  Equity,  194. 

This  doctrine  of  satisfaction  has  been  regarded  with  no  little  dis- 
favor especially  in  later  years,  and  now  the  presumption  on  Avhich  it 
is  founded  is  liable  to  be  rebutted  by  very  slight  circumstances.  The 
cases  in  w^hich  the  doctrine  has  arisen  have  nearly  all  been  under  the 
subject  of  wills. 

If  legacies  of  quantity  in  the  same  instrument  are  given  to  the 
same  person,  simpliciter  and  are  of  an  equal  amount,  only  one  will 
be  good;  and  the  fact  that  there  is  a  slight  difference  in  the  way  they 
are  conferred  will  not  make  them  cumulative.  But  if  two  legacies 
of  different  amounts  ,ire  given  by  the  same  instrument  the  legatee 
will  take  both. 

'If  a  legacy  is  given  to  a  debtor,  which  is  equal  to  or  greater  than 
the  amount  of  his  claim  against  the  decedent's  estate  the  legacy  is 
prima  facie,  presumed  to  be  in  satisfaction  of  the  existing  indebted- 
ness. The  legacy,  however,  must  be  equally  beneficial  and  of  the 
same  nature  as  the  debt.  If  it  can  be  gathered  from  the  will  or 
from  other  sources,  an  intention  which  shows  that  the  testator  in- 
tended that  the  creditor  should  have  both  the  legacy  and  the  amount 
of  his  debt,  then  the  legacy  will  not  be  in  satisfaction  of  the  debt] 
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Ma?/  13,  1735. 
[reported  ca.  t.   tale.   26.] 

Implied  Performance  of  a  Covenant  to  Purchase  and  Settle  an 
Estate.] — By  marriage  articles  Lord  L.  covenanted  to  lay  out  30,- 
OOOZ.  ivithin  one  year  after  the  marriage,  in  the  purchase  of  free- 
hold lands,  in  fee  simple  in  possession  inJthe  South  part  of  Great 
Britain,  with  the  consent  of  trustees ;  the  lands,  when  purchased 
to  be  settled  tqoon  Lord  L.  for  life,  and  after  his  death  to  pay  a 
jointure  to  his  intended  ivife,  remainder  to  the  first  and  other  sons 
of  the  inarrige  in  tail,  remainder  to  l^rusteesfor  WO  years,  to  raise 
portions  for  daughters,  remainder  to  Lord  L  ,  his  heirs  and  assigns 
for  ever.  The  term  to  be  void  if  there  ivere  no  daughters,  and  until 
the  30,000Z.  should  be  laid  out  in  lands,  interest  teas  to  be  paid  for 
the  same,  after  the  rate  of  t>l.  per  cent,  per  annum,,  unto  the  per- 
sons entitled  to  the  rents  and  profits  of  the  lands,  %vhen  purchased. 

Lord  L.  teas  seised  of  some  lands  in  fee  at  the  time  of  his  marriage. 
And  after  his  marriage,  he  purchased  some  estates  for  lives,  re- 
versionary estates  in  fee,  expectant  on  lives.  Lord  L.  also  pur- 
chased, after  the  marriage  but  not  ivithin  one  year,  or  with  the 
consent  of  the  trustees,  s'everal  estates  in  fee  simple  in  possession, 
which  were  never  settled  according  to  the  covenant.  Lord  L.  died 
intestate  and  without  issue,  leaving  considerable  real  estate  to  de- 
scend upon  his  heir  at  law.  Upon  a  bill  filed  by  the  heir  at  laiv 
against  Lord  L.^s  widow,  who  took  out  administration: 

[  *  413  J  *Held,  first,  affirming  the  decision  of  the  Court  below, 
that  the  money,  agreed  by  the  articles  to  be  laid  out  in 
land  ought  to  be  taken  as  land,  and  go  to  the  heir.  And  that 
there  icas  no  difference  where  the  money  thus  agreed  to  be  laid 
out  and  settled,  ivas  deposited  in  the  hands  of  trustees,  and  where 
it  remained  in  the  hands  of  the  covenantor,  the  agreement  bind- 
ing in  both  cases,  and  making  it  as  land. 
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Held,  also,  that  the  purchases  made  before  the  covenant  could  not 
go  in  performance  of  the  subsequent  covenant,  as  they  could  not 
have  been  so  intended. 

Held  likewise,  that  the  estates  for  lives,  and  reversionary  estates  in 
fee,  expectant  on  lives,  purchased  after  the  marriage,  could  not  go 
in perform,ance  of  the  covenant,  not  being  estates  in  fee  simple  in 
possession  within  the  meaning  of  the  covenant. 

But  held,  reversing  the  decision  of  the  Court  beloiv,  that  the  purcha- 
ses of  land  in  fee  simple  made  after  the  marriage,  though  made 
ivithout  the  consent  of  the  trustees,  and  though  not  purchased  ivith 
in  a  year  after  the  marriage,  or  settled,  must   be  intended  to  have 
.been  made  in  part  performance  of  the  covenant  to  lay  out  30,000L 

The  late  Lord  Lechmere,  upon  his  marriage  with  the  Lady  Eliza- 
beth Howard,  daughter  to  the  Earl  of  Carlisle,  and  in  considera- 
tion of  6,000Z.  portion,  by  marriage  articles  dated  the  30th  April, 
1719,  covenanted  with  the  Earl  of  Carlisle  and  the  Lord  Morpeth, 
his  son,  to  lay  out,  within  one  year  after  the  marriage,  the  said  sum 
of  6,000Z.,  and  likewise  the  further  sum  of  24,000Z.  in  the  purchase, 
with  the  consent  of  the  Earl  of  Carlisle  and  Lord  Morpeth,  of  free- 
hold lands  in  possession,  in  the  south  part  of  Great  Britain,  and 
which  were  to  be  settled  upon  the  Lord  Lechmere  himself  for  life, 
without  impeachment  of  waste,  remainder  to  trustees  and  their  heirs 
during  the  life  of  the  Lord  Lechmere,  to  preserve  contingent  re- 
mainders, remainder  for  so  much  as  would  amount  to  800Z.  per  an- 
num to  the  Lady  Lechmere,  for  her  jointure,  remainder  of 
the  whole  to  the  first  and  other  sons  of  the  marriage,  *in  [  *  414  ] 
tail  male,  remainder  to  the  trustees  for  five  hundred  years, 
for  the  raising  a  portion  or  portions  for  the  daughter  or  daughters 
of  the  marriage,  remainder  to  the  Lord  Lechmere,  his  heirs  and  as- 
signs for  ever;  But  if  there  should  be  no  daughters,  that  the  said 
term  was  to  cease  for  the  benefit  of  the  Lord  Lechmere,  his  heirs 
and  assigns  for  ever.  And  the  said  Lord  Lechmere  further  cove- 
nanted that  until  the  said  30,000Z.  should  be  laid  out  in  lands  as 
aforesaid,  there  should  be  paid  interest  for  the  same  after  the  rate 
of  5Z.  per  cent,  unto  the  persons  entitled  to  the  rents  and  profits  of 
the  lands  when  purchased. 

The  marriage  took  effect  and  Lord  Carlisle  paid  4,000Z.  part  of 
the  portion,  to  Lord  Lechmere,  and  gave  his  bond  for  the  remain- 
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ing  2,000Z.,  which  had  also  been  paid  to  the  defendant  Lady  Lech- 
mere. 

The  Lord  Lechmere  was  seised  of  some  lands  in  fee  at  the  time 
of  his  marriage  of  about  300Z.  per  annum. 

Tlie  Lord  Lechmere,  after  his  marriage,  purchased  several  estates 
in  fee  simple  in  possession  of  about  500Z.  per  annum,  and  con- 
tracted for  the  purchase  of  some  estates  in  fee  in  possession,  but 
none  of  which  were  ever  settled  according  to  the  covenant;  he  also 
purchased  several  terras,  estates  for  life,  and  reversionary  estates 
in  fee  subject  to  lives.  None  of  the  purchases  or  contracts  were 
made  by  Lord  Lechmere  with  the  consent  of  the  trustees. 

Lord  Lechmere,  on  the  18th  of  June,  in  the  year  1727,  died  intes- 
tate and  without  issue,leaving  a  considerable  real  estate  (to  the  value 
of  about  1800Z.  per  ann. )  to  descend  upon  the  plaintifF,  his  nephew 
and  heir-at-law.  The  Lady  Lechmere  took  out  administration;  and 
the  plaintiff  brought  his  bill  (a)  against  her  for  an  account  of  the 
Lord  Lechmere's  personal  estate,  and  to  have  the  covenant  carried 
into  execution  (his  remainder  by  the  death  of  Lord  Lechmere  with- 
out issue  now  taking  effect);  as  also  to  have  some  purchases  com- 
pleted which  were  left  incomplete  by  the  Lord  Lechmere's  death. 
The  Lady  Lechmere  insisted  by  her  answer,  that  the 
[  *415  ]  ^plaintiff  being  no  way  privy  to  any  of  the  considerations 
within  this  covenant,  could  not  compel  her  to  lay  out  the 
30,000Z.  in  the  purchase  of  lands  for  his  benefit;  but  that  if  he 
could,  the  lands  which  Lord  Lechmere  had  permitted  to  descend  on 
him,  being  to  the  value  of  1800Z.  per  annum,  ought  to  be  taken  in 
full  satisfaction  for  all  the  benefit  the  plaintiff  could  be  entitled  to 
as  heir-at-law  to  the  Lord  Lechmere,  who  designed  these  several 
purchases  to  be  settled  according  to  the  uses,  specified  in  the  cove- 
nant. 

The  cause  was  first  heard  at  the  Rolls,  before  Sir  Joseph  Jekyll, 
M.R.,  and  it  was  there  decreed  for  the  heir  at  law,  Mr.  Lechmere, 
upon  both  points;  viz..  That  he  was  entitled  to  have  a  specific 
performance  of  this  covenant;  and  secondly.  That  the  several  es- 
tates which  descended  upon  him  were  not  a  satisfaction  for  this  cov- 
enant, or  any  part  of  it;  and  now  coming  on  to  be  heard  before  the 
Lord  Chancellor. 

Mr.  Pauncefort,  Mr.  Strange,  Mr.  Brown,  and  others  argued  for  the 

(a)  See  Lechmere  r.  The  Earl  of  Carlisle,   3  P.  Wms.  211,  from   which  the 
statement  of  the  facts  in  this  case  has  been  corrected. 
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plaintiff  (.6),  That  he  could  not  in  this  case  be  considered  as  a  mere 
volunteer,  but  was  in  some  sort  a  purchaser,  accoi'ding  to  Jenkins 
V.  Kemlsh  (Hardr.  395,  Lev.  150,  237).  But  that  though  he  should 
be  taken  for  a  volunteer,  yet  he  must  prevail  against  an  adminis- 
tratrix: And  this  to  serve  the  intent  of  the  Lord  Lechmere,  who  by 
his  covenant  has  said,  that  his  heirs  at  law  should  have  an  interest  in 
the  land,  and  in  the  money,  until  the  land  be  purchased.  That 
the  heir  was  in  contemplation  at  the  time  of  the  Lord  Lechmere  en- 
tering into  this  covenant  appears  from  the  provision,  that  in  case 
there  should  be  no  daughters,  the  term  of  five  hundred  years 
should  ceaae  for  the  benefit  of  him  and  his  heirs.  That  wherever  a 
man  enters  into  a  lawful  engagement,  and  is  prevented  by  death, 
or  any  other  accident,  from  carrying  his  agreement  into  execution, 
the  Court  will  look  upon  it  as  performed.  That  the  strength  of 
this  rule  appeared  from  the  case  of  Siceetapple  v.  Bindon  ( 2  Vern. 
536),  where  the  husband  was  decreed  to  stand  in 
*  the  same  condition  as  if  the  money  had  been  actually  [  *  416  ] 
laid  out  in  land;  although  no  rule  of  law  be  clearer,  than 
that  the  husband  shall  never  be  tenant  by  the  curtesy,  but  where 
he  has  reduced  his  wife's  estate  into  possession  during  her  life. 
That  though  every  tenant  in  fee  has  his  heir  in  his  power,  yet,  if 
the  ancestor  does  nothing  to  divest  the  natural  right  which  his  heir 
hath  to  succeed  him,  and  to  have  a  specific  execution  of  his  cove- 
nant, he  shall  always  prevail  against  the  executor  or  administrator, 
even  when  the  covenant  was  merely  voluntary.  As  appears  by  the 
case  of  Holt  v.  Holt  (2  Vern.  322),  the  trustees  neglecting  to  com- 
pel the  Lord  Lechmere  in  his  lifetime  to  perform  his  covenant,  can- 
not prejudice  either  party  who  is  entitled  to  have  it  carried  into 
execution:  For,  if  so,  the  doctrine  of  this  Court  would  be  entirely 
overturned;  and  trustees  would  become  judges  whether  and  how 
far  men  should  be  bound  by  their  covenants:  Bat  by  the  known 
rules  of  this  Court,  trustees  are  bound  to  execute  the  trust  in  the 
manner  the  persons  that  made  the  conveyance  have  directed;  and 
have  no  latitude  of  judgment  left  them  to  distinguish  whether  the 
conveyance  be  made  upon  a  valuable  consideration  or  not;  or, 
whether  the  persons  claiming  under  the  trust  be  volunteers  or  pur- 
chasers. If  then  the  neglect  of  the  trustees  will  not  affect  the 
case  one  way  or  the  other  the  whole  must  depend  upon  the  equity 

(6)  This  case   was  elaborately  argued  for  four  days;  3  Sug.  V.  &  P.  App.  p 
62,  10th  ed.  >  fe  i-i-   f 
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of  the  heir  and  administratrix:  and  taking  the  heir  even  but  as  a 
volunteer,  yet  he  is  such  a  volunteer  as  is  greatly  favoured  both  at 
law  and  in  this  Court;  and  will  always  appear  in  a  more  favour*^ 
able  light  than  an  executor  or  administrator.  As  appears  from  the 
several  cases  of  Kettleby  v.  Ativood  (1  Vern.  298,  471);  Knights  v. 
Atkyns  (2  Vern.  '20);  Baden  y.  Com.  Pembroke  (2  Yern.  52);  Lancy 
and  Fairechild  (2  Vern.  101);  Lingen  and  Souray  (1  Eq.  Ca.  Abr. 
175);  and  Vernon  v.  Vernon,  in  the  House  of  Lords,  in  1732;  and 
Kentish  v.  Neivman,  July,  1713,  whei'e  a  feme  being  posessed  of 
200Z.,  the  husband  before  marriage   covenanted  to  join  so  much  to 

her  200Z.  as  would  purchase  30Z.  per  annum  to  be  settled 
[  *417  ]   on  them  two,  and  the  heirs  of  their  *  bodies,  remainder  to 

the  husband  in  fee;  and  until  the  settlement  made,  the 
200 Z.  to  be  taken  as  part  of  her  separate  estate;  and  if  no  settle- 
ment made  during  the  husband's  life  and  she  survived,  then  to 
remain  to  her;  but  if  she  survived,  then  to  go  to  her  brothers  and 
sisters.  The  marriage  took  effnct  in  1683,  and  they  had  issue,  a 
daughter;  the  wife  died  in  1711,  before  the  husband,  no  purchase 
having  been  made:  upon  a  bill  brought  by  the  daughter,  she  had 
a  decree  against  the  brother  and  sister  of  her  mother,  though  the 
money  had  not  been  laid  out  within  the  time  provided  by  the  ar- 
ticles; the  Court  looking  upon  the  purchase  as  completed. 

This  case  not  only  proves  the  right  of  the  heir,  but  likewise  that 
he  shall  not  lose  that  right  through  any  accident  preventing  the  ex- 
ecution of  agreements  within  the  time  prefixed.  Here  are  no  cred- 
itors, no  want  of  assets,  and  consequently  no  equity,  to  prevail 
against  the  heir.  They  further  insisted  that  if  this  covenant  was  to 
be  carried  into  execution,  it  could  not  be  done  partially;  but  being 
equally  binding  as  to  all  parties,  all  are  equally  entitledto  the  ben- 
efit of  the  execution.  That,  therefore,  it  could  not  be  confined  singly 
to  the  purchase  of  lands  at  800Z.  per  annum,  for  the  Lady  Lechmere's 
jointure;  but  the  whole  must  be  carried  through,  and  limited  to  the 
heir  in  the  manner  it  would  have  been  limited,  to  the  Lord  Lechmere 
himself,  had  he  been  alive.  The  Lady  Lechmere  cannot  vary  the 
execution  of  the  articles;  and  the  covenant  being  to  lay  out  the  whole 
sum  of  30,000Z.  which  is  an  entire  covenant,  cannot  be  restrained  to 
a  covenant  for  purchase  of  lands  of  SOOZ.  per  annum  only  for  the 
Lady  Lechmere's  jointure.  This  method  would  be  admitting  the 
representative  to  contradict  what  the  Lord  Lechmere  himself  had 
said  should  be  land,  and  land  for  the  benefit  of  his  heir:  which  ap- 
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pears  from  the  provision,  that  until  the  land  purchased,  interest  at 
5Z.  per  cent,  should  be  paid  to  such  persons  as  should  be  entitled  to 
the  rents  of  these  estates. 

Many  of  the  cases  cited  were  not  so  strong  as  the  present 
one,  being  founded  upon  voluntary  agreements;  *  which   [*418^ 
nevertheless  have  been  carried  into  execution  for  the  ben- 
fit  of  the  heir  against  the  executor:  and  insisted  upon  that  of  Vernon 
v.  Vernofi,  as  a  case  in  point,  and  no  way  distinguishable  from  the 
present;  tiie  matter  resting  upon  the  covenant  in  that  case  as  well  , 
as  in  this;  and  the- execution  of  that  covenant  decreed  in  favour  of 
the  heir  against  the  wife;  both  in  this  Court  and  in  the  House  of 
Lords;  notwithstanding  all  the  same  objections  made  there  in  her 
behalf  that  can  be  made  here  for  the  defendant. 

To  the  second  point  they  argued,  that  the  Lord  Lechmere  having 
not  done  anything  in  his  lifetime  to  show  his  intent  that  these  late 
purchases  should  go  in  satisfaction  of  his  covenant,  in  part  or  in  the 
whole,  no  supposed  intent  could  prevail  against  the  heir  for  the  ad- 
ministratrix, she  not  having  so  good  an  equity  as  he;  especially  see- 
ing that  suppositions  may  as  well  be  one  way  as  the  other.  That 
the  cases  of  satisfaction  depend  upon  the  particular  circumstances 
of  each  case,  appears  from  the  cases  of  Duffield  v".  Smith,  and  Good- 
fellow  V.  Burchett,  (2  Vern.  258,  298),  and  also  from  the  intent  of  the 
parties;  as  is  most  manifest  from  that  of  Saville  v.  Saville,  where  the 
ofily  difference  was  between  a  descent  of  lands,  in  fee,  which  by  the 
settlement  were  to  be  a  satisfaction;  and  that  which  happened,  of  a 
descent  of  lands  in  tail  of  equal  value,  of  which  the  daughters  might, 
by  levying  a  fine,  have  made  themselves  tenants  in  fee;  and  yet  held, 
there  not  to  be  a  satisfaction;  because  the  intent  was,  that  the  fee 
simple  lands  should  descend.  In  the  present  case  it  does  not -ap- 
pear that  the  intent  was,  that  those  fee  simple  lands  should  go  in 
satisfaction:  for  if  he  had  so  intended  he  would  have  acquainted  the 
trustees  with  his  design  of  performing  so  much  of  his  contract  by 
these  purchases.  And  as  no  intent  appears,  it  is  no  more  than  if 
the  Lord  Lechmere  had  given  a  bond  to  his  heir,  and  had  then  per- 
mitted these  lands  to  descend  upon  him,  in  which  case  it  cannot  be 
pretended,  that  the  descent  would  have  been  a  satisfaction  for  the 
bond,  or  that  the  administratrix  could  have  defended  her- 
self against  this  demand  *  by  such  an  argument.  So  if  he  [  ■*419  ] 
had  owed  lOOOZ.  to  his  next  of  kin,  the  distributive  share 
would  never  have  been  taken  as  a  satisfaction  for  the  debt.     A  less 
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thino"  cannot  go  in  satisfaction  for  a  greater;  as  in  Atkinson  v.  Webb, 
(2  Vern.  478).  But  an  equivalent  must  be  given,  which  must  ap- 
pear to  have  been  intended  as  a  satisfaction.  And  in  that  of  East- 
wood V.  Vink,  Apr.  1732,  it  was  held  that  a  devise,  which  was  to  go 
in  satisfaction,  must  be  of  the  same  nature  as  the  thing  for  which  it 
was  to  be  an  equivalent;  and  it  was  therefore  held  there  that  money- 
could  not  go  in  satisfaction  for  land,  nor  copyhold  for  freehold,  &c. 
How  then  according  to  these  rules  can  several  of  these  purchases  be 
.called  a  satisfaction?  There  are  terms,  reversions,  &c.,  which  are 
not  only  less  in  value,  but  from  their  nature  cannot  be  limited  ac- 
cording to  the  uses  intended  by  the  covenant,  which  was  to  purchase 
freehold  lands,  and  lands  in  possession;  and  it  is  therefore  very 
strange  to  think  that  the  Lord  Lechmere  should  make  purchases, 
and  intend  them  to  go  in  satisfaction  of  his  covenant,  which  (he  very 
well  knew)  could  not  from  their  nature  or  their  value,  answer  any 
description  of  those  he  had  agreed  to  purchase:  such  a  construction 
(besides  its  absurdity)  would  go  in  direct  contradiction  to  the  well 
known  maxim,  that  an  heir  is  not  to  be  disinherited  by  a  construc- 
tive, but  by  a  necessary  implication  only. 

Mr.  Attorney -General,  (Sir  John  Willes),  Mr.  Solicitor  General, 
(Sir  Dudley  Ryder),  Mr.  Verney  (afterwards  Master  of  the  Rolls), 
and  Mr.  Fazakerly  argned  for  the  defendant;  that  the  consideration 
upon  which  this  covenant  was  made,  extended  no  farther  than  to  the 
Lady  Lechmere  and  the  children  of  the  marriage,  but  not  at  all  to 
the  heir;  who  therefore  could  be  looked  upon  but  as  a  mere  volun- 
teer and  as  such  had  no  claim  to  any  equity.  That  the  naming  the 
heirs  in  the  covenant,  was  only  to  show  what  should  become  of  the 
land  when  the  other  limitations  should  be  spent.  And  the  provi- 
sions, that  the  interest  should  be  paid  to  such  as  should 
[  *  420  ]  be  *  entitled  to  the  rents  and  profits  of  the  estate,  was  no 
more  than  what  must  have  been  if  it  had  not  been  inserted; 
and  so  fall  within  the  rules  of  expressio  eorum  quce  tacitk  insunt  nihil 
operatur.  That  it  was  necessary  to  explain  for  what  purpose  the 
five  hundred  years  term  was  raised,  and  to  provide  that  in  case  of 
failure  of  daughters,  it  should  sink  into  the  inheritance  in  order  to 
prevent  its  becoming  legal  assets,  which  it  must  otherwise  have 
done.  That  there  was  a  great  diiFerence  between  a  limitation  to 
the  heirs  of  the  body,  and  a  general  remainder  to  one  and  his  heirs; 
the  heir  being  in  the  former  case,  under  the-  immediate  contempla- 
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tion  of  the  parties,  but  not  so  in  the  latter.  Aud  that  this  Court 
considers  even  a  covenant  but  as  nudum  xx^ctum  in  the  case  of  vol- 
unteers. For  though  it  be  a  court  of  conscience,  yet  that  is  only 
to  aid  such  as  are  in  conscience  entitled  to  a  performance  of  the 
covenant;  which  cannot  be  said  of  a  volunteer,  unless  he,  by  some 
particular  circumstances,  takes  himself  out  of  the  general  rule. 
Then  as  to  the  nature  of  the  obligation,  here  are  no  trustees  ap- 
pointed, but  the  whole  rests  singly  upon  the  Lord  Lechmere's  cove- 
nant; which  is  but  a  personal  lien,  and  must  fail  whenever  he  him- 
self becomes  entitled  to  the  benefit  of  what  was  to  be  performed  by 
that  obligation.  The  rule  that  what  is  covenanted  to  be  done  is 
looked  upon  as  done,  holds  only  in  cases  where  somewhat  is  vested 
either  in  trustees  or  some  other  manner,  whereupon  the  covenant 
may  be  a  lien;  but  not  where  it  is  a  mere  personal  obligation,  as  in 
this  case,  the  whole  remaining  in  the  person's  own  hands. 

This  difference  appears  from  the  case  of  Lingen  v.  Soivray,  1  Eq. 
Ca.  Abr.  175,  where  there  was  (as  appears  by  the  decretal  order) 
an  assignment  of  securities  to  trustees  to  belaid  out  in  land,  and  to 
be  settled;  the  trustees  did  not  actually  receive  the  securities;  but 
sometime  after  the  marriage  the  husband  called  in  part  of  the 
money,  himself  and  settled  it  upon  the  same  persons  as  it  was  to 
have  been  settled  upon  by  the  marriage  settlement.  He  afterwards 
made  his  will,  and  devised  his  personal  estate  to  his  wife, 
against  whom  a  bill  was  brought  by  the  *  nephew  as  heir-  [  *  421  ] 
at-law;  and  it  appearing  that  700Z.  remained  upon  the  same 
securities  at  his  death  as  at  the  time  of  the  settlement,  it  was  decreed, 
that  the  700/.  should  be  looked  upon  as  land ;  but  that  the  other  part 
that  was  actually  taken  out  by  him  should  not  be  bound,  and  the 
Court  would  not  in  that  case  admit  the  representative  of  the  cove- 
nantor to  say  that  his  ancestor  had  broken  his  covenant.  The 
like  distinction  in  the  case  of  Chaplin  v.  Horner,  18  March,  1718,  at 
the  Rolls,  and  in  that  of  Chichester  v.  Bickerstaff(2  Vern.  295),  it  is 
held  that  the  money  shall  in  many  cases  be  considered  as  land,  when 
bound  by  articles  in  order  to  a  purchase  made;  yet  whilst  it  re- 
mains still  money,  it  shall  be  deemed  part  of  the  personal  estate  of 
such  person  who  might  have  aliened  the  land  in  case  a  purchase  had 
been  made.  And  in  the  cases  of  the  Countess  of  Warwick  v.  Ed- 
wards, Knights  v.  Atkyns,  Lancy  v.  Fairechild,  and  Sweetapple  v. 
Bindon,  (2  Vern.  20,  101,  536),  the  sums  were  appropriated,  and 
standing  out  in  trustees'  hands;  and  so  not  like  this  case.     And  in 
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that  of  Knights  v.  Atkyns,  the  plaintifP  \7a8  both  heir  and  executor, 
as  appears  in  2  Ch.  Rep.  400.  Indeed  the  case  of  Vernon  v.  Vernon, 
in  the  House  of  Lords,  1732,  rested  upon  a  bare  covenant;  but  there 
was  an  express  provision  that  the  brother  should  have  the  benefit  of 
the  covenant,  there  being  an  express  estate  limited  to  him  upon 
-which  he  might  have  had  remedy  against  Mr.  Vernon  himself  in  his 
lifetime:  but  it  cannot  be  pretended  that  the  plaintiff  could  in  this 
case  have  had  any  remedy  against  the  Lord  Lechmere  in  his  life- 
time: Lord  Lechemere  could  have  limited  the  remainder  to  any 
other  of  his  relations,  in  bar  of  his  heir-at-law.  In  the  case  of  Cann 
V.  Cann  (1  Vern.  480),  the  Court  refused  to  compel  the  executrix  to 
lay  out  the  money  in  a  purchase  of  lands  whereof  the  husband 
would  by  the  articles  have  been  tenant  in  tail.  The  objection  that 
the  covenant  was  entire,  and  consequently  could  not  be  partially 
executed,  was  endeavoured  to  be  answered,  by  saying  that  the  Lady 
Lechmere  did  not  come  here  to  have  the  covenant  carried 
[  *422  ]  into  execution;  but  was  ready  to  *  waive  all  the  preten- 
sions she  had  under  this  covenant,  unless  the  Court  should 
think  the  heir  entitled  to  have  it  carried  into  execution.  And  con- 
cluded this  point  by  saying,  the  heir  was  as  much  a  stranger  to  this 
covenant  as  the  natural  daughter  was  held  to  be  to  the  covenant  for 
further  assurance  in  Fursaker  v.  Robinson  (1  Eq.  Ca.  Ab.  123),  and 
that  the  Lord  Lechmere  having  lived  several  years  after  his  enter- 
ing into  this  covenant,  and  having  never  carried  it  into  execution, 
this  long  surceasing  was  to  be  taken  as  a  change  in  his  intention, 
and  consequently  the  heir  not  entitled  to  a  performance. 

As  to  the  second  point  they  argued,  that  if  the  heir  was  entitled 
to  have  a  specific  performance  of  this  covenant,  the  descent  of  lands 
to  the  value  of  above  30,000Z.  which  he  took  from  the  Lord  Lech- 
mere, must  be  looked  upon  as  a  satisfaction.  That  wherever  a  thing 
A.is  to  be  done  either  upon  a  condition,  or  within  a  time  certain,  yet  if 
a  recompense  can  be  made  which  agrees  in  substance,  though  per- 
haps not  in  every  formal  circumstance,  such  a  recompense  shall  be 
good,  and  shall  go  in  satisfaction  of  the  thing  covenanted  to  be  done. 
In  the  case  of  Wilcocks  v.  Wilcocks  (2  Vern.  558),  the  descent  of 
lands  of  the  same  value  was  held  a  satisfaction;  though  in  that 
case  the  son  was  a  purchaser;  which  the  heir  is  not  in  the  present 
case;  and  in  that  of  Blande  v.  Widmore  (2  Vern.  709),  the  husband 
having  covenanted  to  leave  his  wife  620/.  at  his  death,  and  dying  in- 
testate, whereupon  her  distributive  share  came  to  lOOOZ.,  this  was'  , 
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held  to  be  a  satisfaction;  and  in  cases  of  portions,  they  are  held  to 
be  satisfied  either  by  a  devise;  or  where  given  by  will,  are  like- 
wise held  to  be  satisfied  by  a  gift  in  the  party's  lifetime,  though 
the  will  does  not  take  effect  till  his  death. 

Lord  Talbot,  L.  C.  The  first  question  is,  whether  the  plaintiff, 
the  heir-at-law  to  the  Lord  Lechmere,  be  entitled  to  a  specific  per- 
formance of  this  covenant?  It  has  been  considered  by  the  plain- 
tiff's counsel  as  an  agreement  of  the  Lord  Lechmere,  and 
an  intent  in  him  to  lay  out  this  *  whole  sum  of  30,000/.  [  *423  ] 
in  lands  at  all  events;  on  the  other  hand,  the  defendant's 
counsel  have  insisted,  that  the  design  went  no  farther  than  the  pro- 
viding for  the  Lady  Lechmere,  and  the  issue  of  the  marriage.  The 
intent  seems  to  me  to  be,  that  the  30,000Z.  should,  at  all  events,  be 
laid  out  in  land;  the  produce  whereof  was  to  be  secured  to  the 
issue  of  the  marriage,  who  in  this  case  must  have  taken  as  pur- 
chasers: but  as  to  the  remainder  in  fee,  I  do  not  think  that  the 
looking  upon  the  Lord  Lechmere  either  as  a  purchaser  of  it  or  not, 
will  vary  the  case;  since,  had  the  covenant  been  silent,  the  re- 
mainder must  have .  returned  to  the  person  from  whom  the  estate 
moved;  and  I  think  it  quite  the  same  whether  he  is  considered  as 
a  purchaser  or  as  a  volunteer;  the  dispute  not  being  between  the 
heir  and  a  third  person,  but  between  the  two  representatives  of  the 
Lord  Lechmere,  the  one  of  his  real,  the  other  of  his  personal  estate; 
the  heir's  being  but  a  volunteer  in  regard  to  his  ancestor,  will  not 
exclude  him  from  the  aid  of  this  Court.  But,  though  the  ques- 
tion is  between  two  volunteers,  the  Court  will  determine  which 
way  the  right  is,  and  decree  accordingly.  We  must  therefore  see 
whether  the  30,000/.  is,  upon  this  covenant,  to  be  looked  upon  as 
real  or  personal  estate? 

It  seems  to  be  allowed  on  both  sides,  that  had  the  money  been 
, deposited  in  trustees'  hands  it  must  have  been  looked  upon  as  real 
estate,  and  the  heir  entitled  to  the  benefit  of  it.  This,  I  say,  seems 
to  be  granted;  and  no  authority  against  it,  but  what  has  been  col- 
lected from  the  case  of  Chichester  v.  Bickerstaff  (2  Vern.  295).  It 
is  probable  that  in  that  case  the  Court  went  upon  some  reason  which 
induced  it  to  think  that  Sir  John  Chichester  looked  upon  the  money 
as  personal  estate;  for,  otherwise  the  authority  of  that  case  is  not 
to  be  maintained;  being  contrary  to  all  the  former  resolutions,  and 
to  a  large  one  in  the  House  of  Lords,  by  which  I  am  bound,  viz. 
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that  of  Edwards  v.  The  Countess  of  Warwick,  (2  P:  Wms.  171), 
where  the  money  was  decreed  to  go  as  land,  though  to  a  collateral 

heir,  who  was  not  within  the  considerations  of  the  settle- 
[*424]  ment;  so  that  it  is  now  a  settled  point,  that  *  where  the 

securities  are  appropriated,  the  money  shall  go  as  land, 
not  only  to  the  issue  of  the  marriage,  but  likewise  to  a  collateral 
heir  or  general  remainderman;  unless  there  appears  some  variation 
in  the  parties'  intent,  and  indeed  it  is  very  reasonable  that  it  should 
be  so;  for  otherwise  the  neglect  of  trustees,  or  any  other  accident, 
might  overthrow  all  men's  agreements  and  contracts  entered  into 
upon  the  best  and  most  valuable  considerations.  But  it  has  been 
objected,  that  this  case  differs  from  all  those;  for,  that  the  money 
was  never  deposited,  but  remained  in  the  Lord  Lechmere's  own 
hands;  and  that  he  only  was  the  debtor.  So  now  the  question  is, 
whether  this  will  make  any  difference?  An  heir  can  no  more  be 
looked  upon  as  a  creditor  against  his  ancestor  than  he  can  be  looked 
upon  as  a  purchaser  under  him;  he  takes  with  the  several  burdens 
that  his  ancestor  lays  upon  him.  And  as,  on  the  one  hand,  the  Lord 
Lechmere  bound  himself,  by  his  covenant,  to  lay  out  this  sum  of  30,- 
OOOZ.  in  land;  he,  on  the  other,  acquired  a  right  to  an  estate  for  life, 
and  to  a  remainder  in  fee,  which  by  his  death  are  now  severed;  and 
the  remainder  only  descends  upon  the  heir.  If  a  man  articles  for  a 
purchase,  and  binds  himself,  his  heirs,  executors  and  administrators, 
he  may  as  well  be  called,  in  that  case,  both  covenantor  and  cove- 
nantee, as  in  the  present  one;  but  yet  the  heir  is  entitled  to 
have  the  purchase  completed,  and  may  compel  the  executor  to  do 
it,  because  their  rights  are  different;  as  appears  from  the  case  of 
Holt  V.  Holt,  (2  Vern.  322).  And  wherever  a  man's  design  appears 
to  turn  his  personal  estate  into  land,  this  gives  his  heir  an  advan- 
tage which  this  Court  will  never  take  from  him.  None  of  the- 
cases  cited  warrant  this  present  distinction  that  is  endeavoured  at; 
and  in  reason,  I  am  sure,  there  is  nothing  to  warrant  it;  the  intent 
and  agreement  of  the  parties  being  the  same  in  both  cases;  which 
if  effectual  in  one  case,  I  cannot  see  why  it  should  not  be  so  in  the 
other.  The  only  case,  from  which  anything  like  this  distinction 
can  be  collected,  is  that  of  Lingen  v.  Sowray,  (1  Eq.  Ca.  Ab.  175; 

Prec.  Ch.  400,  1  P.  Wms.  172),  but  I  am  no  ways  satisfied 
[  *425  ]  that  *that  case  was  resolved  upon  that  reason;  for,  in  that 

case,  the  husband  had  altered  the  trust,  and  the  limita- 
tions of  it.  Besides,  in  that  case  no  body  had  any  interest  in  it 
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but  he  and  his  wife;  and  the  Court,  as  appears  by  the  decree,  laid 
great  stress  upon  the  change  of  his  intent,  appearing  by  changing 
the  trust:  but  here  no  change  appearing,  the  intent  remains  as  it 
was  at  the  time  of  the  covenant  entered  into;  and  consequently  a 
very  wide  difference  between  the  two  cases.  In  the  case  of  Chaplin 
V.  Horyier,  the  husband  alone  was  to  have  the  benefit  of  the  the  arti- 
cles, and  therefore  not  at  all  like  the  present  case.  I  therefore  think 
that  this  case  falls  within  the  common  known  rule,  that  mo^ie?/  arti- 
cled to  he  laid  oid  in  land  is  to  be  looked  upon  as  land.  The  Lord 
Lechmere  was  bound  at  the  time  of  his  death  to  lay  out  this  money 
in  land;  by  which  he  gained  a  right  to  an  estate  for  life,  with  a  re- 
mainder in  fee;  and  the  estate  for  life  being  determined  by  the 
death,  the  right  which  he  had  to  the  remainder  descends  upon  his 
heir;  and  as  it  comes  by  his  death,  nothing  that  has  been  done  by 
the  Lady  Lechmere,  either  as  to  the  waiver  of  her  jointure,  or  any- 
thing else,  can  alter  or  defeat  that  right.  Indeed  to  suppose  it, 
would  be  absurd. 

The  second  question  is  as  to  satisfaction  (c),  whether  what  de- 
scends to  the  heir-at-law  is  to  be  considered  as  satisfaction  which 
he  is  entitled  to  under  this  covenant.  As  to  questions  of  satisiac- 
f action,  where  they  are  properly  so,  they  have  always  been  between 
debtor  and  creditor  or  their  representatives.  As  to  Mr.  Lechmere, 
I  do  not  consider  him  as  a  creditor,  bid  as  standing  in  the  place  of 
his  ancestor,  and  thereby  entitled  to  what  would  have  vested  in  his 
ancestor.  A  constructive  satisfaction  depends  on  the  intention  of 
the  party,  to  be  collected  from  circumstances.  But  then  the  thing 
given  must  be  of  the  same  kind,  and  of  the  same  or  a  greater 
value.  The  reason  is  plain;  for  a  man  may  be  bountiful  as  well  as 
just;  and  if  the  sum  given  be  less  than  the  debt,  it  cannot  be  in- 
tended as  a  satisfaction,  but  may  be  considered  as  a  bounty;  and 
if  the  thing  given  is  of  a  different  nature,  then,  also  as 
the  *  intention  of  the  party  is  not  plain,  it  must  be  con-  [*426] 
sidered  as  a  bounty.  But  I  do  not  think  the  question  of 
satisfaction  properly  falls  within  this  case,  for  here  it  turns  on  what 
was  the  intention  of  my  Lord  Lechmere  in  the  purchase  made  after 
the  articles;  for,  as  to  all  the  estates  purchased  precedent  to  the  ar- 
ticles, there  is  no  colour  to  say,  they  can  be  intended  in  performance 
of  the  articles;  and  as  to  the  leasehold  for  life,  and  the  reversion 

(f)  This  second  part  of  Lord  Talhofs  judgment  is  taken  from  Sug.  V.  «fe  P. 
Append.   1117,  11  ed.,  where  it  is  given  more  fully  than  in  Ca.  t.  Talb. 
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in  fee  expectant  on  the  estates  for  life,  if  cannot  bo  taken  they  were 
purchased  in  pursuance  of  the  articles,  because  they  could  not 
answer  the  end  of  them.  But  as  to  the  other  purchases  (in  fee 
simple  in  possession,  &c.),  though  considered  as  a  satisfaction  to  a 
creditor,  yet  they  do  not  answer,  because  they  are  not  of  equal  or 
gi'eater  value.  Yet  why  may  they  not  be  intended  as  bought  by 
him  with  a  view  to  make  good  the  articles? 

The  Lord  Lechemer  was  bound  to  lay  out  the  money  with  the 
liking  of  the  trustees,  but  there  was  no  obligation  to  lay  it  out  all 
at  once,  nor  was  it  hardly  possible  to  meet  with  such  a  purchase  as 
would  exactly  tally  with  it.  Parts  of  the  land  purchased  are  in 
fee  simple  in  possession,  in  the  south  part  of  Great  Britain,  and 
near  to  the  family  estate.  But  it  is  said  they  are  not  bought  with 
the  liking  of  the  trustees.  The  intention  of  naming  trustees  was 
to  prevent  unreasonable  purchases,  and  the  want  of  this  circum- 
stance, if  the  purchases  are  'agreeable  in  other  respects,  is  no  rea- 
son to  hinder  why  they  should  not  be  bought  in  performance  of  the 
articles. 

It  is  objected,  that  the  articles  say  the  land  shall  be  conveyed 
immediately.  It  is  not  necessary  that  every  parcel  should  be  con- 
veyed as  soon  as  bought,  but  after  the  whole  was  purchased,  for  it 
never  could  be  intended  that  there  should  be  several  settlements 
under  the  same  articles. 

Whoever  is  entitled  to  a  performance  of  the  covenant,  the  per- 
sonal estate  must  be  first  applied  so  far  as  it  will  go,  and  if  the 
covenant  is  performed  in  part,  it  must  make  good  the  deficiency. 
But  where  a  man  is  under  an  obligation  to  lay  out  30,000Z. 
[  *  427  ]  in  lands,  and  he  lays  out  *  part  as  he  can  find  purchases, 
which  are  attended  with  all  material  circumstances,  it  is 
more  natural  to  suppose  these  purchases  made  with  regard  to  the 
covenant  than  without  it.  When  a  man  lies  under  an  obligation  to  do 
a  thing,  it  is  more  natural  to  ascribe  it  to  the  obligation  he  lies  un- 
der, than  to  a  voluntary  act,  independent  of  the  obligation. 

Then,  as  to  all  the  cases  of  satisfaction,  though  these  purchases 
are  not  strictly  a  satisfaction,  yet  they  may  be  taken  as  a  step  to- 
wards performance;  and  that  seems  to  me  rather  his  intention  than 
to  enlarge  his  real  estate.  The  case  of  Wilcocks  v.  Wilcocks,  (2 
Vern.  558),  though  there  are  some  circumstances  that  are  not  here, 
yet  it  has  a  good  deal  of  weight  with  me.  There  the  covenant  was 
not  performed,  for  the  estate  was  to  be  settled,  but  the  land  was  left 
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to  descend,  and  a  bill  was  brought  to  have  the  articles  made  good 
out  of  the  personal  estate;  to  which  it  was  answered,  that  the  200/. 
per  annum  was  bought,  which  descended  to  you.  It  is  true  a  settle- 
ment hath  not  been  made,  but  they  were  bought  with  an  intention 
to  make  a  settlement,  and  you  can  make  one.  The  same  will  hold 
as  strong  in  the  present  case,  that  these  lands  were  bought  to 
answer  the  purposes  of  the  articles,  and  fall  within  that  compass; 
and  it  is  not  an  objection,  to  say  they  are  of  unequal  value,  for  a 
covenant  may  be  executed  in  part,  though  it  is  not  so  in  satisfaction ; 
and  in  this  particular  I  differ  from  the  Master  of  the  Rolls.  There 
must  be  an  account  of  what  lands  in  fee  simple  in  possession  were 
purchased  [for]  after  the  articles  entered  into,  and  so  much  as  the 
purchase- money  of  such  lands  amounts  to  must  be  looked  on  in 
part  satisfaction  of  the  30,000Z.  to  be  laid  out  in  land  under  the 
articles,  and  the  residue  of  the  30,000Z.  must  be  made  good  out  of 
the  personal  estate. 


*BLANDY  V.  WIDMORE.  [*428] 


De  Term.  S.   Trin.  1716. 

[reported  1  p.  wMs.  323.] 

[S.  a,  2  Vern.  709.] 

Performance  of  a  Covenant  to  leave  a  Sum  of  Money  by  allowing 
A  Sum  to  devolve  by  Intestacy.] — Covenant  by  a  man,  previous 
to  marriage,  to  leave  his  intended  wife  620Z.  The  marriage  takes 
place,  and  he  dies  intestate ;  the  wife's  share  comes  to  above  620Z. : 
this  is  a  satisfaction. 

Upon  the  marriage  of  A,  with  B.,  there  were  articles  reciting,  that, 
in  consideration  of  the  marriage,  and  of  the  portion,  it  was  agreed 
that  if  B.,  the  wife,  should  survive  A.,  her  intended  husband,  A. 
should  leave  B.  620/.;  and  accordingly  A.  covenanted  with  B.'s 
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trustees,  tbat  his  executors  within  three  months  after  his  decease, 
should  pay  B.  620Z.  if  she  should  survive  him. 

A.  died  intestate  and  vpithout  issue;  upon  which  B.  the  wife,  by 
the  Statute  of  Distribution  (a),  became  entitled  to  a  moiety  of  the 
personal  estate,  which  was  much  more  than  620Z. ;  and  the  question 
was,  whether  the  distributive  share  belonging  to  B.,  being  more 
than  620Z.,  should  go  in  satisfaction  of  it. 

Serjeant  Hooper. — This  620?.  is  a  debt,  and  debts  must  be  first 
paid,  after  which  the  distribution  is  to  be  made;  and  if  the  intes- 
tate had  made  a  will,  probably  he  would  have  given  to  his  wife 
something  additional  to  this  620Z.  Now,  what  the  statute  gives  is 
not  his  gift,  and,  being  not  his  gift,  is  not  to  be  taken  as  his  pay- 
ment; or,  supposing  it  to  be  his  gift,  still  it  cannot  be  said  to  be  his 

payment. 
[*429  ]  *LoRD  Chancellor  Cowper.— I  will  take  this  covenant 
not  to  be  broken,  for  the  agreement  is  to  leave  the  widow 
6201.  Now  the  intestate  in  this  case  has  left  his  widow  620/.  and 
upwards,  which  she,  as  administratrix,  may  take  presently  upon  her 
husband's  death;  wherefore,  let  her  take  it,  but  then  it  shall  be  ac- 
counted as  in  satisfaction  of,  ajid  to  include  in  it,  her  demand  by 
virtue  of  the  covenant;  so  that  .she  shall  not  come  in  first  as  a  creditor 
for  the  620Z.,  and  then  for  a  moiety  of  the  surplus. 

And  Mr.  Vernon  said,  it  had  been  decreed  in  the  case  of  Wilcocks 
V.  Wilcocks  (6),  Trin.  1706,  that  if  a  man  covenants  to  settle  an  es- 
tate of  lOOl.  per  annum  on  his  eldest  eon,  and  he  leaves  lands  of 
the  value  of  lOOZ.  per  annum  to  descend  upon  his  son,  this  shall 
be  a  satisfaction  of  the  covenant  to  settle;  and  that  this  last  was  a 
stronger  case,  it  being  the  case  of  an  heir,  who  is  favoured  in  equity; 
also  the  case  of  Phiney  v.  Phiney  (c)  was  cited. 

Whereupon  the  decree  (d)  made  by  Sir  John  Trevor,  Master  of 
the  Rolls,  was  now  affirmed  by  Lord  Chancellor  Coivper  (e). 


Lechmere  v.  Lady  Lechmere  was  decided  in  accordance  with  the 
rule  of  equity,  that,  where  a  person  covenants  to  do  an  act,  and  he 
does  that  which  may  either  wholly  or  partially  be  converted  to  or 

(a)  22  &  23  Car.  2,  c.  10. 

{}))  2  Vern.  558. 

(c)  2  Vern.  638. 

{(l)  2  Vern.  709. 

(e)  And  again  affirmed  upon  a  rehearing.     Reg.  Lib.  A.  1715,  fol.  372. 
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towards  a  completion  of  the  covenant,  he  shall  be  presumed  to  have 
done  it  with  that  intention.  See  Sowden  v.  Soicden,  3  P.  Wms. 
228  n.    . 

Where  a  person  covenants  to  purchase  and  to  settle  lands  of  a  cer- 
tain value  upon  himself  for  life,  with  a  jointure  upon  his  wife  and 
remainder  to  his  first  and  other  sons  in  tail,  and  afterwards  pur- 
chases lands  of  equal,  or  greater  value,  which  descend  upon  his 
heir,  they  will  be  deemed  a  performance  of  the  covenant:  Wilcocks 
v.  Wilcocks,  2  Vern.  558. 

The  result  will  be  the  same  where  a  person,  having  no  real  es- 
tate, covenants  to  convey  and  settle,  and  he  afterwards  purchases 
but  does  not  convey  or  settle,  real  estate:  Deacon  v.  Smith,  3  Atk. 
323;  and  see  Wellesley  v.  Wellesley,  4  My.  &  Cr.  561;  Ex  parte 
Poole,  De  Gex,  Bankruptcy  Ca.  581. 

Where  the  lands  purchased  are  *  of  less  value  than  the  [  *  430  ] 
lands  covenanted  to  be  purchased  or  conveyed  and  settled 
they  will  be  considered  as  purchased  in  part  performance  of  the 
covenant,  and  the  residue  of  the  sum  covenanted  to  be  laid  out  in 
lands  must  be  made  good  out  of  the  personal  estate  of  the  cove- 
nantor as  being  converted  into  land  (Lechmerey.  Lechmere,  Ca.  t. 
Talb.  80;  Sowden  x.  Sowden,  1  Bro.  C.  C.  582;  3  P.  AVms.  228,  n.; 
Gardner  v.  Marquis  of  Toivnshend,  G.  Coop.  303;  and  see  4  Ves. 
IIG,  117;  10  Ves.  9,  516);  and  even  if  the  heir  be  not  a  person  in- 
terested in  the  performance  of  the  covenant,  the  land  will  be  bound 
in  his  bauds  by  it:   Garthshore  v.  Chalie,  10  Ves.  9. 

And  it  is  immaterial  whether  the  estates  are  to  be  purchased 
within  a  limited  time,  and  the  purchase  is  not  made  until  after  such 
time  has  expired,  or  at  difPerent  times,  and  in  small  parcels;  or 
whether  it  is  to  be  made  with  the  consent  of  trustees,  and  such  con- 
sent has  not  been  applied  for;  for  the  intention  of  naming  trustees 
was  to  prevent  unreasonable  purchases,  and  the  want  of  this  cir- 
cumstance, if  the  purchases  are  agreeable  in  other  respects,  is  no 
reason  to  hinder  why  they  should  not  be  bought  in  performance  of 
the  articles  {Lechmere  v.  Lady  Lechmere,  ante,  p.  426);  nor  is  it 
material  that  the  money  to  make  the  purchase  has  been  deposited 
with  trustees,  or  remains  in  the  hands  of  the  covenantor  {lb.  423); 
or  whether  the  articles  say  that  land  shall  be  conveyed  immediately 
to  trustees,  and  it  is  not  conveyed  at  all;  for  it  is  not  necessarv  that 
every  parcel  should  be  conveyed  as  soon  as  bought,  but  after  the 
whole  was  purchased,  for  it  never  could  be  intended  that  there 
should  be  several  settlements  under  the  same  articles:  lb.  p.  426. 
See  also  Deacon  v.  Smith,  3  Atk.  329;  Barham  v.  Earl  of  Clarendon 
10  Hare,  120. 

The  doctrine  has  also  been  extended  to  a  case  where  the  covenant 
was  to  pay  money  to  trustees,  to  be  laid  out  by  them  in  a  purchase 
of  land;  and  the  covenantor,  without  having  paid  the  money,  but 
having  made  a  purchase  of  land,  died  intestate  without  having  made 
a  settlement:  Soicden  v.  Soioden,  3  P.  Wms.  228,  reported  in  a  note 
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of  Mr.  Cos;  S.  C.,1  Bro.  C.  C.  582;  1  Cos,  1G5.  See  also  Trench 
V.  Harrison,  17  Sim.  111. 

The  expenditure,  however,  by  a  tenant  for  life  in  building  on 
lands  vested  in  trustees  will  not  be  taken  to  be  in  part  satisfaction 
of  a  covenant  by  him  to  pay  a  sum  of  money  to  the  trustees,  which 
they  had  power  to  invest  in  the  purchase  of  lands  to  be  h^ld  upon 
the  same  trusts:  Horlock  v.  Smith,  17  Beav.  572.  And  see  Wills 
V.  Gresham,  2  Drew.  258,  271,  affirmed  3  Eq.  K.  116;  Bo- 
[*431  ]  *  hinson  v.  Sykes,  2  Jur.  N. 'S.  895;  Mathiasv.  Mathias, 
3  Sm.  &  G.  552;  3  Jur.  N.  S.  429.. 

The  princij^le  upon  which  Lechmere  v.  Lady  Lechmere,  was  de- 
cided has  been  held  to  apply  equally  to  the  case  where  the  obliga- 
tion to  purchase  lands  arose  from  an  Act  of  Parliament,  See  Tubbs 
V.  Broadicood,  2  Buss.  &  My.  487. 

Where  a  person  upon  his  marriage  covenanted  with  trustees  to 
settle  an  estate  upon  his  wife,  but  he  failed  to  do  so,  and  subse- 
quently exchanged  the  estate  for  another,  and  the  sum  of  1050/.,  it 
was  held  that  the  estate  taken  in  exchange,  and  the  sum  of  1050/. 
ought  to  be  taken  in  substitution  for  the  estate  covenanted  to  be 
settled,  and  that  the  1050/.  was  a  specialty  debt  under  the  covenant: 
Poivdrell  v.  Jones,  2  Sm.  &  Giff.  335. 

And  it  is  no  objection  to  a  purchase  being  considered  as  a  part 
performance  that  it  is  optional  to  settle  lands  or  a  rent-charge,  unless 
the  intention  to  settle  a  rent  charge  be  shown.  See  Deacon  v.  Smith, 
3  Atk.  323,  328,  in  which  case  Lord  Hardicicke  also  held,  that  the 
assignment  of  a  mortgage  upon  the  estate,  by  the  covenantor,  was 
no  objection;  ''  for,"  he  observed,  "it  was  only  continuing,  in  effect, 
the  same  mortgage  upon  the  estate,  because  he  wanted  to  take  up 
money  to  complete  the  purchase." 

But  where  the  covenant  points  to  a  future  purchase  of  lands,  it 
cannot  be  presumed  that  lands,  of  which  the  covenantor  was  seised 
at  the  time  of  the  covenant,  descending  to  his  heir,  were  intended 
to  be  taken  in  performance  of  it:  Lechmere  v.  Lechmere,  Ca.  t.  Talb. 
80;    ante,  p.  420.     And  see  Davys  v.  Hoivard,  5  Bro.  P.  C.  552. 

Nor  can  it  be  presumed  that  property  of  a  different  nature  from 
that  covenanted  to  be  purchased  by  the  covenantor,  was  intended  as 
a  performance.  Thus,  leaseholds  for  lives  or  terms  of  years,  al- 
though with  a  covenant  to  purchase  the  fee,  or  estates  in  rever.sion 
expectant  upon  lives,  unless,  perhaps,  the  lives  fall  in  during  the 
life  of  the  covenantor,  will  not  be  taken  in  performance  of  a  cove- 
nant to  purchase  fee  simple  lands  in  possession.  See  Lechmere  v. 
Earl  of  Carlisle,  3  P.  Wms.  227;  Lechmere  \.  Lechmere,  Ca.  t.  Talb. 
80,  ante,  p.  426;  Deacoti  v.  Smith,  3  Atk.  323;  Whorwood  w.  Whor- 
wood,  1  Ves.  540;  Lexcis  v.  Hill,  1  Ves.  274. 

So,  where  a  person  covenanted  to  purchase  and   settle   lands  of 

inheritance  on  his  wife  for  life,  without  impeachment  of  icaste,  with 

remainder  to  the  issue  of  the  marriage,  and  he  afterwards  purchased 

the  moiety  of  a  house  and  a  copyhold  estate,  the  question  arose, 
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whether  these  estates,  or  either  of  them,  were  applicable  in  part  sat- 
isfaction of  the  covenant;  and  Lord  Hardicicke  was  clearly  of  opinion, 
that  the  moiety  of  the  house  was  not  because   it  was  not 
*the  kind  of  estate   intended  by  the   articles:  Pinnell  v.    [  *  432  1 
Hallett,  Amb.  lOG. 

And  under  a  covenant  to  purchase  lands  of  inheritance,  it  has 
been  held  that  copyhold  estate  was  not  applicable  where  the  estates 
were  to  be  settled  for  life,  ivithout  impeachment  of  icaste,  because 
lands  of  that  tenure  could  not  be  so  settled:  Pinnell  v.  Hallett, 
Amb.  106. 

And  under  a  covenant  to  purchase  lands  of  inheritance  to  be  set- 
tled, after  successive  life  interests,  to  the  husband  and  wife  with 
remainder  to  the  use  of  the  heirs  of  the  settlor  on  the  body  of  his 
wife,  with  remainder  to  the  settlor,  his  heirs  and  assigns  for  ever, 
it  was  held  that  copyholds  of  the  nature  of  Borough  English  could 
not  be  taken  as  part  satisfaction  to  an  eldest  son,  which  by  its  na- 
ture went  to  the  youngest:  Pinnell  v.  Hallett,  Amb.  106. 

Where,  however,  there  was  a  covenant  simply  to  purchase  ?a??f/s, 
the  purchase  of  copyhold  estate  was  held  a  part  performance:  Wilkes 
V.  Wilkes,  5  Vin.  Abr.  293,  fol.  39;  but  see  Whoncoodv.  Whorwood, 
1  Ves.  540. 

As  a  covenant  is  construed  most  strongly  against  the  covenantor, 
a  covenant  by  him  to  secure  a  jointure  "out  of  estates  he  should 
thereafter  acquire,"  will  be  a  charge  upon  an  estate  which  he  had 
at  that  time  already  contracted  to  purchase:  Warde  v.  Warde,  16 
Beav.  103. 

A  covenant  to  purchase  lands  is  a  mere  specialty  debt,  and  will 
not  create  a  specific  lien  upon  lands  afterwards  purchased,  although 
the  presumption  may  arise  that  they  were  purchased  by  the  cove- 
nantor, intending  them  to  go  in  performance  of  the  covenant  in  his 
marriage  articles,  and  will  not  affect  a  purchaser  or  mortgagee 
without  notice;  "for  if  the  covenantor,"  as  observed  by  Lord  Hard- 
u'icke,  "had  sold  them  or  mortgaged  them,  it  would  have  been  evi- 
dence of  a  different  intention,  and  would  therefore  have  taken  off 
all  evidence  of  his  intention  to  bind  them  by  the  articles:  Deacon 
V.  Smith,  3  Atk.  327;  see  Countess  of  Mornington  v.  Keane,  2  De  G. 
&  Jo.  292;  27  L.  J.  N.  S.  (Ch.)  7.  And  other  specialty  creditors 
cannot  complain  that  the  presumption  arises,  that  lands  were  pur- 
chased in  performance  of  a  covenant;  for  it  is  in  the  power  of  an 
owner  of  an  estate  to  prefer  one  specialty  creditor  to  another,  for 
none  of  them  have  any  specific  lien  on  it:  Deacon  v.  Smith,  3  Atk. 
327. 

Notwithstanding  the  observation  made  by  Lord  Hardwicke  in 
Deacon  v.  Smith,  it  has  been  held  that  where  a  person  who'  has 
purchased  lands  in  satisfaction  of  the  covenant  has  mortgaged  them 
to  a  mortgagee  who  had  no  notice  of  the  covenant,  the  equity  of 
redemption  will  be  liable  to  the  covenant.  See  Ex  parte  Poole,  11 
Jur.    1005,    1    De   Gex,   581;    from   the  judgment  in   which   case 
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[  *433  ]  *  it  may  be  inferred  that  the  mortgagee's  title  depended 
entirely  upon  his  being  a  purchaser  pro  tanto  without 
notice. 

Where  the  presumption  arises  that  lands  were  bought  with  the 
intention  of  performing  a  covenant,  in  the  absence  of  fraud,  the 
price  paid  for  them  will  be  considered  their  value.  See  Tyrconnel 
V.  Duke  of  Ancaster,  Amb.  239,  and  note;  Pinnell  v.  Hallett,  Amb. 
106;  Wace  v.  Bickerton,  3  De  G.  &  Sm.-751;  Horlock  v.  Smith,  17 
Beav.  572. 

Where  trustees,  under  an  obligation  to  lay  out  money  in  land, 
have  trust  funds  in  their  hands,  any  purchase  by  them  will,  more 
readily  than  in  ordinary  cases,  be  take  to  have  been  made  in  fulfil- 
ment of  their  obligation :  Mathias  v.  Mathias,  3  Sm.  &  Giff.  552;  3 
Jur.  N.  S.  429.  Aud  where  trust  monies  have  been  improperly  in- 
vested by  trustees,  it  will  be  followed  into  the  land:  Phayre  v.  Peree, 
3  Dow,  116;  Sugd.  Prop.  160. 

The  same  result  follows  where  a  person  under  an  obligation  to 
settle  all  his  personal  estate,  purchases  land  with  borrowed  money, 
for  upon  his  death  all  his  personal  estate  which  can  be  treated  as 
having  been  employed  in  the  purchase  of  the  land,  in  paying  off  the 
borrowed  money,  or  in  lasting  improvements,  will  be  a  charge  upon 
the  land  in  the  hands  of  the  heir  for  the  benefit  of  the  cestui  que 
trust:  Levis  v.  Madocks,  8  Ves,  150;  17  Ves.  48;  Denton  v.  Davies, 
18  Ves.  499. 

So,  where  trustees  of  a  settlement  having  a  power  to  invest  money 
with  the  consent  of  the  husband  and  wife,  the  husband,  being  au- 
thorised by  the  trustees,  and  with  the  consent  of  his  wife,  purchased 
property  not  authorised  by  the  settlement,  it  was  held  that  as  betiveen 
the  husband  and  the  trustees,  he  must  be  considered  to  have  pur- 
chased the  estate  for  them:  French  v.  Harrison,  17  Sim.  Ill;  Sealey 
V.  Staicell,  2  I.  R.  Eq.  326. 

Where  trust  money  was  laid  out  in  the  purchase  of  land,  pursu- 
ant to  the  trusts  of  a  settlement,  and  the  husband  advanced  a  further 
sum  of  500/.,  and  the  estate  was  conveyed  to  the  trustees,  without 
any  notice  being  taken  of  the  fact  that  part  of  the  purchase-money 
had  been  advanced  by  the  husband,  it  was  held  by  Lord  Larigdale, 
M.R.,  that  the  husband  had  devoted  the  500Z.  to  the  trusts  of  the 
settlement,  as  an  advancement  to  the  parties  entitled  under  it.  "In 
a  case  like  this,"  said  his  Lordship,  "where  the  father  of  a  family 
makes  a  purchase  for  the  purposes  of  his  marriage  settlement,  I 
should  require  very  strong  evidence  to  show  that  he  did  not  intend 
it  for  the  benefit  of  all  parties  entitled  under  it."  Ousely  \.  An- 
struther,  10  Beav.  461. 

Covenant  to  leave  a  sum  of  money.] — Upon  a  principle 

[  *  434  ]  *  analogous  to  that  upon  which  the  former  class  of  cases 

proceed,  it  has  long  since  been  settled,  upon  the  authority 

of  Blandy  v.  Widmore,  that,  if  a  person  covenants  to  leave,  or  that 
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bis  executor  shall  pay,  to  another,  a  sum  of  money,  or  part  of  his 
personal  estate,  if  he  dies  intestate,  and  such  person  becomes  en- 
titled to  a  portion  of  his  personal  property,  of  equal  or  greater 
amount,  under  the  statute,  such  distributive  share  will  be  a  per- 
formance of  the  covenant,  and  he  cannot  claim  both:  Lee  v.  UAranda, 
1  Ves.  1 ;  see  also  Thacker  v.  Key,  8  L.  E.  Eq.  408. 

If  the  distributive  share,  as  for  instance,  in  the  case  of  a  widow, 
be  less  than  the  sum  which  the  husband  covenants  to  leave,  it  will 
be  taken  to  be  a  part  performance  ( Garthshore  v.  Chalie,  10  Ves. 
14,  16);  and  it  does  not  depend  upon  the  accident  of  the  wife  tak- 
ing out  administration  or  not  {Garthshore  v.  Chalie,  10  Ves.  11, 12); 
and  the  Couri  will  not  look  upon  the  slight  difference  between  leav- 
ing and  pa^/i'ngr;  or  whether  payment  is  to  be  within  three  months 
or  six  months  after  the  covenantor's  death,  as  the  year  allowed  to 
executors  and  administrators  to  retain  property  in  their  hands  is 
for  convenience  merely,  and  does  not  prevent  vesting;  and  if  a  case 
were  produced  in  which  it  was  quite  clear  that  there  were  no  debts, 
the  Court  would  give  the  fund  to  the  party;  notwithstanding  there 
had  not  been  a  lapse  of  twelve  months:  Garthshore  v.  Chalie,  10 
Ves.  18;  Lang  v.  Lang,  8  Sim.  465. 

The  same  principle  has  been  held  applicable  where  the  covenant 
of  a  husband  is  to  assure  or  bequeath  a  sum  to  trustees  for  his  wife, 
or  that  his  executors  should  pay  her  such  sum,  for  the  distributive 
share  of  the  wife  will  be  taken  in  performance  of  the  covenant. 
Thus,  in  Lee  v.  D'Aranda,  3  Atk.  419;  S.  C,  1  Ves.  1,  L.,  by  arti-cles 
previous  to  his  marriage  with  M.,C.,  covenanted  that  he  would  in 
his  lifetime,  by  will,  or  by  some  sufficient  assurance,  grant  to  M.  C, 
or  E.  D.  her  mother,  or  her  executors  or  administratois,  in  trust  for 
M.  C,  for  her  separate  use,  lOOOZ.,  to  be  paid  to  M.  C,  after  his 
decease,  if  she  should  survive  him;  and,  in  case  he  should  not,  by 
will  or  otherwise,  assure  to  M.  C  the  sum  of  lOOOZ.,  his  executors 
should,  within  six  months  after  his  decease,  pay  her  tbat  sum  for 
her  own  use.  L.  died  intestate;  and,  upon  the  question  being  raised, 
whether  she  should  have  the  1000/.  and  her  distributive  share  also, 
Lord  Hardwieke  decreed,  that  she  was  not  entitled  to  the  1000/.  as 
a  debt  due  on  the  articles,  and  also  to  a  distributive  share,  in  case 
it  should  amount  to  more  than  lOOOZ. 

A  general  covenant  by  a  husband  to  pay  or  assign  a 
moiety  of* real  and  personal  estate  to  his* widow,  uill  be  [*435] 
in  part  performed  by  the  devolution  of  one-third  of  the 
personalty  of  the  widow.      See  Garthshore  v.  Chalie,  10  Ves.  1. 

There  are  three  classes  of  cases  which  ought  to  be  distinguished 
from  those  last  considered.  (1.)  Where  the  covenantor  makes  a 
will;  for,  it  seems  that  a  gift  by  will  on  the  part  of  the  covenantor, 
either  of  a  sum  of  money  or  a  residue,  or  part  of  a  residue,  will  not, 
per  se,  be  considered  a  performance  of  a  covenant  to  leave  a  widow 
a  certain  sum;  for  a  gift  by  will  primd  facie  imports  bounty,  and 
admits  a  presumption  of  an  intention  in  the  testator  to  augment  the 
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provision  nnder  the  covenant,  and  not  to  satisfy  or  perform  it.    See  . 
and  consider  Haynes  v.  Mico,  1  Bro.  C.  C.  J29;  Devese  v.  Pontet,  1 
Cox,  188;  Free.  Ch.  240,  n..  Finch's  edition. 

Where,  however,  although  a  testator  makes  a  will  it  becomes  in- 
operative, so  that  his  widow  takes  a  distributive  share  according  to 
the  Statute  of  Distributions,  the  principle  of  the  decisions  in  cases 
of  intestacy  will  be  applicable.      See  the  well-known  case  of  Gold- 
smid  V.  Goldsmid,    1   Swanst.    211.     There  G.  having,  by  marriage 
articles,  covenanted  that,  if  he  died  in  the  lifetime   of  his  wife,  his 
executors  should,  within  three   month  after  his  decease,  pay  to  her 
3000^.,  by  his  will  gave  all  his  property  to  his  executors;  in  trust, 
after  payment  of  his  debts,  at  the  expiration  of  three  years  from  his 
decease,  to  divide  it  "  in  such  ways,  shares,  and  proportions  as  to 
them  should  appear  right."     On  G.'s  death,  during  the  life  of  his 
wife,  the  executors  having  died  or  renounced,  his  property  became 
divisible  according  to  the  Statute  of  Distributions.     It  was  held  by 
Sir  Thomas  Plainer,  M.R.,  that  the  widow's  distributive  share,  ex- 
ceeding yOOOZ.,  was  a  performance  of  the  covenant  in  the  marriage 
articles.    "The  rule,"  observed  his  Honor,    "is  clearly  this:  that  the 
distributive  share  of  the  widow,  in  the  case  of  absolute  intestacy,  is 
considered  as  a  performance  of  a  covenant  by  which  the  husband  had 
undertaken    that    she    should    receive    a    fixed  sum  at  his  death, 
provided  that  her  share  is  equal  to  that  sum.     I  state  that  the 
question    is    at    rest;     because    I   consider  that  rule  conclusively 
established  by  the  case  of  Blandy  v.  Widmore,  in  which  the  judg- 
ment of  Sir  John  Trevor  was  affirmed,  and,  on  a  rehearing,  re- 
affirmed by  Lord  Cou'per.    More  than  a  century  has  since  elapsed, 
and    the    subject  has  been    frequently  under    the    review   of   the 
most  distinguished  Judges, — of  Lord   Hardwicke,  Lord    Thurlow, 
Lord  Alvanley,  and  the   present   Lord  Chancellor;  and  I  am  war- 
ranted by  the  expressions  of  his  Lordship  in  Garthshore  v.  Chalie,  (10 
Yes.  1),  when  I  say  that  case  is  unshaken.    The  rule  was  re- 
[  *  436  ]  cognised  by  Lord  Hardtvicke,  in  *Lee  v.  D'Aranda  ( 1  Ves.  ] , 
3  Atk.  419),  and  again  in  Barrett  v.  Beckford  (Free.  Ch.  48, 
Finch's  edit.);  and  though  the  subsequent  authorities  of  Haynes  \. 
Mico  (1  Bro.  C.  C.  129),  and  Devese  v.  Pontet,  (1  Cox,  188,  Free.  Ch. 
240,  n..  Finch's  edit),  have  decided  that,  in  the  case  of  testacy,  what 
was  given  should  not  operate  as  performance  or  satisfaction  of  what 
was  due,  those  decisions,  grounded  upon  particular  circumstances, 
are  so  far  from  impeaching  the  rule,  that  they  expressly  recognise 
it.      The  only  question  now   is,  whether   a  distinction  can  be  made 
in  the  present  case,  the  widow  taking  her  distributive  share  under 
not  an  absolute,  but  a  quasi  intestacy  where  the  purpose  of  the  tes- 
tator being  disappointed,  a  virtual  intestacy  ensues  and  the  statute 

is  the  guide  of  distribution Considering  the  question  of 

performance  of  the  contract,  on  what  principle  can  it  be  contended, 
that  the  share  taken  under  a  quasi  intestacy,  is  not  a  performance, 
■which  the  same  share  taken  under  absolute  intestacy  indisputably 
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is?  In  this  case,  as  well  as  in  the  other,  the  widow  takes  pZeno 
jure,  herself  being  administratrix,  and  precisely  the  same  sum. 
Every  rule  and  principle  established  in  the  former  cases  applies 
equally  when  the  widow,  in  that  character,  receives  a  proportion  of 
the  assets  by  operation  of  law,  exceeding  the  amount  which  she  was 
entitled  to  receive  under  her  marriage  contract.  To  determine  that 
this  is  not  a  performance  of  the  contract,  when,  in  the  case  of  ab- 
solute intestacy,  I  should  be  bound  to  determine  it  to  be  perform- 
ance, would  be  to  proceed  on  those  nice  distinctions  so  strongly  re- 
probated by  Lord  Eldon,  (10  Ves.  12,  15),  and  Lord  Hanlwicke  (3 
Atk.  422),  and  which,  to  adopt  the  expression  of  the  latter,  'would 
never  stand  vv'ith  the  reason  of  mankind.'  In  substance  the  widow 
obtains  all  for  which  she  contracted;  and  I  am  therefore  bound  to 
say,  that  she  is  entitled  to  her  distributive  share,  but  not  in  addition 
to  her  provision  under  the  marriage  contract." 

(2.)  Where  the  covenant  is  not  to  pay  a  gross  sum,  but  the  in- 
terest of  a  sum  gf  money  for  life,  or  a  mere  life  annuity,  the  prin- 
ciple upon  which  Blandy  v.  Widmore  was  decided  will  not  apply. 
Thus  in  Couch  v.  Stvatton,  4  Ves.  391,  whei'e  a  covenant  by  a  hus- 
band to  pay  the  interest  of  a  sum  of  money  to  his  widow,  for  life, 
was  held  not  to  be  satisfied  by  her  distributive  share  under  bis  in- 
testacy. See  also  Young  y.  Young,  5  I.  E.  Eq.  615;  Salisbury  v. 
Salisbury,  6  Hare,  526;   Wood  v.   Wood,  7  Beav.  183. 

(3.)  Nor  will  the  rule  laid  down  in  Blandy  y.  Widmore  be  appli- 
cable where  the  husband  covenants  to  pay  a  sum  in  his  lifetime,  and 
there  is  a  breach  of  covenant  before  his  death,  and  a  debt 
is  due  *to  his  wife.  She  will  not  take  her  distributive  [*437] 
share  either  wholly  or  partially  in  perfcirmance  of  the 
covenant.  In  Oliver  v.  Brickland,  or  Oliver  v.  Biighouse,  (1  Ves. 
1,  cited;  3  Atk.  420,  422),  the  husband  covenanted  to  pay  a  sura 
within  two  years  after  marriage,  and  if  he  died,  his  executors  should 
pay  it.  He  lived  after  the  two  years  and  died  intestate,  leaving  a 
larger  sum  than  what  he  covenanted  to  pay  to  devolve  upon  his 
widow,  as  her  distributive  share;  bat  '!^\v  Joseph  Jekyll,  M.  R.,  held, 
that  it  was  not  to  be  taken  in  performance  of  the  covenant.  See 
GarthshoreY.  Clialie,  10  Ves.  12,  where  Lord  FAdon  approves  of  this 
ease;  and  Lang  v.  Lang,  8  Sim.  451. 

But  where  a  covenant  is  entire,  although  the  provision  for  the 
wife  be  such,  that,  if  part  of  it,  standing  alone,  might  be  consid- 
ered as  performed  by  the  distributive  share  of  the  husband's  per- 
sonalty devolving  upon  her  on  his  intestacy,  if  another  part  of  it 
could  not  be  considered  as  so  performed,  the  Court  will  not,  since 
the  covenant  is  entire,  divide  it  by  holding  one  part  performed, 
and  the  other  part  not  performed.  Thus,  in  Couch  v.  Stratton,  4 
Ves.  391,  a  man,  in  his  marriage  settlement,  covenanted,  within 
three  calendar  months  after  his  decease,  to  pay  to  the  trustees  6000/. 
with  lawful  interest  from  the  day  of  his  death,  in  trust,  if  the  wife 
should  survive  him,  and  there  should  be  no  issue  (which  event  hap- 
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pened),  to  pay  1500Z.  and  the  interest  thereof  (part  of  the  GOOO/. 
and  interest)  to  his  wife,  lier  executors,  administrators  and  assigns, 
and  to  pay  the  interest  of  the  remaining  4500Z.  to  her  for  her  Tife. 
Upon  the  death  of  her  husband  intestate  it  was  held,  by  Lord  Ross- 
lyn,  that,  as  the  share  of  the  widow,  under  the  Statute  of  Distri- 
butions,^was  not  a  performance  of  the  covenant  as  to  the  interest 
of  the  4500Z.  for  her  life,  it  could  not  be  considered  as  a  perfor- 
mance of  that  part  of  the  covenant  under  which,  in  the  event  which 
happened,  she  was  entitled  to  1500Z.  absolutely. 

As  to  covenants  to  give  a  child  about  to  marry  an  equal  share 
with  the  others,  see  Peachy  on  Settlements,  556;  Bell  v.  Clarke,  25 
Beav.  487;  Graham  v.  Wickham,  31  Beav.  447;  Davenport  v. 
Hinchliffe,  1  J.  &  H.  713;  Scriven  v.  Sandon,  2  J.  &  H.  743;  In  re 
Brookman's  Trust,  5  L.  E.  Ch.  App.  182;  Jervis  v.  Wolferstan,  18 
L.  R.  Eq.  18. 

[Where  lands  which  are  purchased  are  of  less  value  than  the  lands 
covenanted  to  be  purchased  or  conveyed  and  settled  they  are  con- 
sidered as  purchased  in  part  performance  of  the  covenant. 

Under  this  branch  of  the  doctrine  of  performance,  the  cases  which 
arise  are  usually  those  in  which  a  husband  covenants  to  pay  his 
wife  a  sum  of  money  and  then  dies  intestate,  so  that  she  become  en- 
titled under  the  statutes  of  distributions.  If  the  death  of  the  hus- 
band occurs  at,  or  before,  the  time  when  the  covenant  should  have 
been  performed,  the  share  of  the  widow  is  considered  as  a  per- 
formance pro  tanto  or  in  toto,  according  as  it  is  equal  to  or  less 
than  the  sum  covenanted  to  be  paid;  if  however  the  death  of  the 
husband  is  after  a  breach  of  the  covenant  has  occurred,  the  share 
of  the  widow  will  not  be  considered  as  a  performance. 

The  distinction  between  satisfaction  and  performance  is  that  in 
the  former  case  there  is  a  substitution  or  something  different,  while 
in  the  latter,  the  thing  agreed  to  be  done  is  in  truth  wholly  or  in 
part  performed. 

The  principle  on  which  eases  of  performance  proceed,  is  that 
"where  a  person  covenants  to  do  an  act,  and  he  does  that  which 
may  be  either  wholly  or  partially  converted  to  or  towards  a  com- 
pletion of  the  covenant,  he  shall  be  presumed  to  have  done  it  with 
that  intention." 

Questions  of  this  kind  have  received  little  or  no  judicial  interpre- 
tation in  this  country,  as  they  arise  principally  under  marriage  ar- 
ticles in  England.] 
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Ma?/  19;  Ju7ie  16,  1759. 

[eEPORTED  1   EDEN,  331.] 

[2  Cox,  360,  HiWs  MSS.] 

Boundaries. — All  cases  ivhere  the  Court  has  entertained  bills  for 
establishing  boundaries,  have  been  ivhere  the  soil  itself  icas  in 
question,  or  there  might  have  been  a  multiplicity  of  suits. 

The  Court  has  no  power  as  of  course  to  issue  commissions  to  fix  the 
boundaries  of  legal  estates.  Some  equity  must  be  superinduced 
by  the  acts  of  the  parties,  as  some  particular  circumstances  of 
fraud;  or  coyifusion,  where  one  j^ci^'ty  has  ploughed  too  near  the 
other,  or  the  like. 

Bill  to  ascertain  the  boundaries  of  two  manors  dismissed,  there  be- 
ing no  dispute  as  to  the  soil. 

The  defendauts,  John  Conyers,  Esq.,  as  tenant  for  life,  bis  wife  Lady 
Henrietta,  as  entitled  after  his  death  to  her  jointure,  and  his  son, 
an  infant,  as  tenant  in  tail,  were  entitled  to  the  manor  of  Epping, 
and  also  to  the  freehold  of  certain  lands  next  adjoining  to  it,  lying 
in  the  manor  of  Waltham;  the  boundary  lines  of  the  two  manors 
passing  through  Mr.  Conyers'  park.  He  had  cul  down  certain 
trees,  which,  it  was  alleged  by  the  bill,  were  standing  on  the  line, 
and  were  boundary  marks. 

The  present  bill  was  tiled  by  Sir  William  Wake,  as  prochein  amy 
to  his  three  infant  sons,  who  were  tenants  in  tail  successively  of  the 
manor  of  Waltham,  praying  that  the  boundary  of  the  manor  of 
Waltham,  so  far  as  the  same  abuts  on  the  manor  of  Epping,  might 
be  fixed  and  set  out,  and  that  a  commission  might  issue  for  that 
purpose;  and  that  the  defendant  John  Conyers  might  set  up  new 
boundary  marks  in  the  room  of  those  which  he  had  cut  down  and 
destroyed. 

*  Mr.  Conyers  by  his  answer  admitted  the  cutting  down  [  *  439  ] 
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of  certain  trees,  but  denied  that  they  were  boundary  marks;  though 
he  submitted  to  have  the  boundaries  ascertained  and  .settled,  and 
that  marks  might  be  set  up  to  perpetuate  such  boundaries. 

May  19,  1759.— On  the  opening,  the  Lord  Keeper  (Henley)  ob- 
jected to  the  nature  of  the  suit,  as  being  merely  to  settle  the  bound- 
aries of  the  manor.  He  said  he  did  not  think  the  Court  had  juris- 
diction, and  desired  it  to  stand  over,  for  counsel  to  consider  whether 
there  was  sufficient  equity  for  the  Court  to  entertain  the  bill. 

It  came  on  again  this  day.     June  16,  1759. 

The  Attorney -General  (Sir  Charles  Pratt),  Wilbraham,  and  Broivn- 
ing,  for  the  plaintiffs.— This  is  not  merely  a  bill  of  peace;  though, 
as  far  as  the  jurisdiction  of  the  Court  is  concerned,  it  is  usual  and 
proper  to  establish  peace  and  good  neighbourhood.  But  it  is  a  case 
peculiarly  coming  under  the  most  favourable  jurisdiction  of  this 
Court;  which  is  to  give  a  remedy  where  there  is  none  at  law.  The 
law  is  defective.  The  boundary  cannot  be  set  out.  It  can  only  be 
tried  by  action  of  trespass  or  ejectment,  which  can  do  no  more  than 
settle  the  local  trespasses;  while  a  boundary  line  extending  a  mile 
or  two,  may  be  disputed  inch  by  inch. 

There  is  no  objection  to  this  bill,  as  being  merely  a  bill  to  settle 
boundaries.  Bills  to  settle  boundaries  have  been  entertained  in  this 
Court  from  very  ancient  times:  Tothill,  126,  127;  so  early  as  the 
reign  of  James  the  First,  Id.  84,  210;  Boinnan  v.  Yeat,  cit.  1  Ch. 
Ca.  146;  there  was  a  rent  charge,  and  the  grantee  did  not  know 
where  to  distrain,  on  account  of  the  confusion  of  boundaries:  a 
commission  was  ordered.  So,  Harding  v.  Countess  of  Suffolk,  1  Ch. 
Eep.  63;  Cocks  v.  Foley,  1  Vern.  359.  In  the  case  of  The  Duke  of 
Dorset  v.  Serjeant  Girdler,  Free.  Ch.  531,  a  demurrer  to  a  bill,  to 
perpetuate  testimony  on  the  ground  of  a  menace  being  used  to  dis- 
turb the  plaintiff  in  a  sole  fishery,  was  overruled;  and  on  this  ground, 
because  he  could  not  proceed  at  law.  So  in  this  case, 
r  *  440]  *  what  is  prayed  by  the  bill  cannot  be  done  at  law:  the 
defendant  has  destroyed  the  last  remaining  boundary 
marks,  and  by  his  answer  consents  that  they  may  be  set  out.  The 
only  difference  between  this  and  the  common  case  is,  that  there  is 
no  dispute  about  the  soil,  which  is  confessedly  Mr.  Conyers'  and  it 
may  be'  asked  upon  that,  cui  bono  to  fix  the  lino?  The  answer  to 
that  is  the  manorial  rights;  a  manor  has  a  seignory;  lands  escheat; 
the  lord  has  a  right  to  treasure  trove,  to  deodands,  to  the  game. 
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The  only  difference,  then,  is  the  value.  In  a  hundred  years'  time, 
the  boundaries  will  be  confounded  and  lost  unless  this  commission 
be  granted. 

Perrot  and  Hoskins,  for  the  defendants. — This  bill  under  pretence 
of  establishing  boundaries,  is,  in  fact,  to  settle  manorial  rights.  It 
is  said,  that  every  question  for  the  settling  of  boundaries  is  a 
proper  subject  for  the  jurisdiction  of  this  Court.  That  is,  however, 
not  the  case.  Those  cases  which  have  been  cited,  in  which  a  man, 
having  joint  occupation,  has  confounded  the  boundaries,  have  turned 
upon  the  fraud  which  has  been  relieved  against.  A  similar  princi- 
ple has  given  the  Court  jurisdiction  in  the  cases  of  rent-charge.  As 
to  the  loss  of  evidence,  if  any  injury  arises  to  the  plaintiffs  from  that, 
it  will  be  from  their  own  laches,  in  not  making  perambulations. 
This  does  not  come  under  the  common  case  of  issues,  where  enjoy- 
ment is  decreed  accordingly.  It  is  an  incorpereal  hereditament,  and 
that  cannot  be  done. 

Lord  Keeper  Henley  (a).— This  bill  is  merely  for  ascertaining 
the  boundaries  of  these  two  manors,  and  is  intended  to  bind  the  in- 
heritance of  the  parties  for  ever.  It  struck  me  as  new,  upon  the 
opening.  I  have  been,  ever  since  I  sat  here,  extremely  jealous  ofif 
the  jurisdiction  of  this  Court  over  legal  inheritances.  I  was,  there- 
fore, desirous  that  some  precedent  should  be  produced,  to  show  me 
that  this  Court  could  entertain  a  bill  of  this  nature,  to  settle  the 
boundaries  of  an  incorporeal  inheritance;  but  none  such 
has  been  produced.  There  have,  since  I  sat  *  here,  been  [  *441  ] 
several  [Bills]  to  fix  boundaries  where  a  right  to  the  free- 
hold of  the  soil  has  been  incidental.  But  I  have  seen  such  fright- 
ful consequences  arising  from  them,  that  I  think  these  suits  are 
very  far  from  deserving  encouragement.  They  originally  came  into 
this  Court  under  the  equity  of  preventing  multiplicity  of  suits;  yet 
in  those  cases  I  have  observed  that  they  have  been  sometimes 
attended  with  more  expense  than  if  all  the  suits  which  they  appre 
bended,  and  which  they  were  brought  to  prevent,  had  actually  been 
tried  at  law. 

Hitherto  these  disputes  have  been  only  between  persons  of  great 
fortune.  But  the  consequences  have  been  that  the  parties  have  been 
eager  to  come  into  this  Court,  without  any  attention  being  paid  to 
see  whether  the  prayer  of  the  bill  applies  properly  to  the  jurisdic- 

(a)  Afterwards  Lord  Chancellor  and  Earl  of  Northington. 
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tion.  An  issue  is  directed,  and  after  going  down  to  the  Assizes,  at 
a  very  great  expense,  and  a  verdict  being  found  for  one  party,  the 
other  is  dissatisfied,  and  a  new  trial  is  directed.  I  was  extremely 
unwilling  to  grant  the  last  new  trial,  in  the  case  of  The  Earl  of  Dar- 
lington V.  Bowes  (1  Eden,  270);  but  on  enquiring  of  the  bar  whether 
there  was  any  instance  of  a  decree  made  upon  one  verdict  only,  none 
could  be  produced;  and  if  there  were  any,  they  were  so  few,  that 
they  could  not  be  remembered.  I  therefore  thought  myself  bound 
by  the  current  of  opinions  to  grant  it.  But  I  am  determined,  if  any 
such  case  should  ever  come  before  me  again,  to  consider  it  in  a  dif- 
ferent light,  and  to  have  the  matter  more  fully  enquired  into,  and 
prevent,  if  possible,  an  expense,  which  is  a  reproach  to  the  law. 

All  the  cases  where  the  Court  has  entertained  bills  for  establishing 
boundaries,  have  been  ivhere  the  soil  itself  ivas  in  question,  or  where 
there  might  have  been  a  multiplicity  of  suits. 

The  Court  has,  in  my  opinion  (and  if  parties  are  not  satisfied,  they 
have  resort  elsewhere),  no  power  to  fix  the  boundaries  of  legal  es- 
tates, unless  some  equity  is  superinduced  by  the  act  of  the  parties,  as 
some  particular  circumstance  of  fraud,  or  confxision,  ivhere 
r  *  442  ]  onejjarty  has  *  ploughed  too  near  the  other,  or  the  like;  nor 
has  this  Court  a  power  to  issue  such  commissions  of  course, 
as  here  prayed. 

In  this  case,  it  is  said  there  is  no  legal  remedy,  and  therefore  there 
must  be  an  equitable  one;  but  this  does  not  follow  unless  there  is 
an  equitable  right.  If  there  is  a  legal  right,  there  must  be  a  legal 
remedy;  and  if  there  is  no  legal  right,  there  can,  in  this  case,  be  no 
equitable  one. 

It  is  said,  that,  in  some  future  time,  there  may  be  a  casual  right, 
such  as  escheat,  treasure  trove,  &c. ;  but  am  I  to  countenance  such 
a  suit  as  this  before  there  is  any  such  right,  merely  because  it  may 
happen,  though,  when  it  does  happen,  it  may  perhaps  be  such  a 
right  as  the  parties  will  not  think  it  worth  their  while  to  contend 
for? 

If  I  were  to  make  this  a  precedent,  it  would  be,  in  effect,  to  issue 
commissions  to  settle  boundaries  all  over  the  kingdom;  for  if  of 
manoi's,  why  not  of  honours,  of  hundreds,  and  all  other  inferior  de- 
nominations of  districts  ?  I  shall  always,  while  I  have  the  honour 
to  sit  here,  be  very  attentive  to  prevent  the  subject  from  great  waste 
of  expense  about  matters  by  no  means  adequate  to  it.  Should  I  en- 
tertain such  a  bill  as  this,  I  should  put  it  in  the  power  of  every  op- 
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ulent  lord  of  a  manor  to  distress,  if  not  ruin,  not  only  a  poor  man, 
but  even  a  man  of  moderate  fortune,  whose  estate  happens  to  bor- 
der upon  his;  for  these  suits  are  often  attended  with  2000Z.  or  3000Z. 
expense — a  dishonour  to  justice. 

In  order  to  give  this  Court  jurisdiction,  there  must  apj^ear  some 
equitable  circumstances  in  the  case.  I  know  of  no  boundary  marks 
to  a  manor  in  another's  soil.  The  trees  were  Mr.  Conyers'  own:  he 
had  a  right  to  cut  them  down;  and  if  the  plaintiffs  are  afraid  of  los- 
ing, in  the  course  of  time,  the  evidence  of  the  boundaries  of  their 
manors,  they  may  preserve  it  by  perambulations  as  often  as  they 
please;  but  I  cannot  fix  the  limits  of  a  legal  right  (if  any),  unless 
the  jurisdiction  of  this  Court  is  superinduced  by  some  equitable  cir- 
cumstances, which  it  is  not  in  this  case. 

*  Another  consideration  is,  that  the  plaintiffs  are  in-  [*443] 
fants,  and  so  is  one  of  the  defendants;  and  shall  I  send 
the  infant  plaintiffs  beforehand,  when  they  know  not  the  value  of 
their  estate  to  bind  the  inheritance  quia  timent,  under  the  protec- 
tion of  the  father,  who  is  not  privy  in  estate  to  them  ?  I  am  well 
satisfied  that  this  bill  ought  to  be  dismissed. 


Although  the  jurisdiction  of  the  Court  to  issue  a  commission  to 
ascertain  boundaries  is  very  ancient  {Midlineux  v.  Mullineux, 
Peckering  v.  Kempton,  Toth.  39;  Spyer  v.  Spyer,  Nels.  14;  Boteler 
V.  Spelman,  Rep.  t.  Finch,  96;  Wintel  v.  Carpenter,  Rep.  t.  Finch, 
462;  Glynn  v.  Scaiven,  Rep.  t.  Finch,  239),  its  origin  is  by  no 
means  free  from  doubt. 

The  Lord  Keeper,  in  the  principal  case,  was  of  opinion,  that 
suits  to  determine  boundaries  originally  came  into  the  Court  of 
Chancery  under  the  equity  of  preventing  multiplicity  of  suits;  but 
Sir  W.  Grant,  M.R.,  in  a  case  where  it  became  necessary  to  inquire 
by  what  principles  the  Court  is  guided  in  granting  a  commission 
of  this  description,  observes,  that  "there  are  two  writs  in  the 
register  (since  abolished,  see  3  &  4  Will.  4  c.  27,  s.  36),  concern- 
ing the  adjustment  of  controverted  boundaries,  from  one  of  which 
it  is  probable  that  the  exercise  of  this  jurisdiction  by  the  Court  of 
Chancery  took  its  commencement.  The  first  is  the  writ  de  ration- 
alibus  divisis  (Reg.  Brev.  157,  B.);  the  other,  the  writ  de  peram- 
bulatione  faciendd  (Reg.  Brev.  lb.).  Both  Lord  Northington  and 
Lord  Thurlow,  without  referring  to  this  writ  or  commission  as  the 
origin  of  the  jurisdiction  of  the  Court,  have  yet  expressed  an 
opinion,  that  consent  was  the  ground  on  which  it  had  been  at  first 
exercised.  The  next  step  would  probably  be,  to  grant  the  commis- 
sion   on  the  application    of  one    party  who  showed  an  equitable 
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ground  for  obtaining  it;  such  as,  that  a  tenant  or  copyholder  had 
destroyed,  or  not  preserved,  the  boundaries  between  his  own  pro- 
perty and  that  of  his  lessor  or  lord.  And  to  its  exercise  on  such 
an  equitable  ground,  no  objection  has  ever  been  made:  "  Specr  v. 
Crawter^  2  Mer.  41-6.  [Equity  has  no  jurisdiction  to  fix  the  boun- 
daries of  legal  estates  in  the  absence  of  other  ground  fcr  equi- 
table relief:  Norris'  Appeal,  64  Pa.  St.  275;  Wetherbee  v.  Dunn,  36 
Cal.  249.  To  give  jurisdiction  as  to  the  boundaries  there  must  be 
some  equity  superinduced  by  the  acts  of  the  parties:  Tillmes  v. 
Marsh,  67  Fa.  St.  507;  Perry  v.  Pratt,  31.  Conn.  433.] 

It  is  not,  however,  improbable  that  equity,  which  has  borrowed 
so  largely  from  the  civil  law,  may  have  assumed  jurisdiction  to  set- 
tle boundaries  from  the  proceeding  in  that  law  known  as  actio 
Jiniuni  regundoruvi:  see  Dig.  lib.  X.  tit.  1.  F.  1;  Domat.  b.  II.,  tit. 
6,  8.  1,  2.  Doubtful,  however,  as  the  origin  of  the  juris- 
[*444]  diction  may  be,  it  *  is  certain  that  it  has  been  viewed 
with  extreme  jealousy  by  modern  equity  jjidges,  who  have 
always  been  desirous  that  the  rights  of  parties  should,  where 
practicable,  be  tried  and  determined  in  the  ordinary  legal  mode. 
la  short,  although  the  Court,  in  some  cases,  has  granted  commis- 
sions or  directed  issues  on  no  other  apparent  ground  than  that  the 
boundaries,  even  of  manors,  were  in  controversy,  it  is  now  clear 
that  a  confusion  of  boundaries  furnishes  per  se,  no  ground  for  the 
interposition  of  the  Court;  the  rule  now  acted  upon  is  that  laid 
down  by  the  Lord  Keeper  in  the  principal  case,  ^'that  the  Court  has 
no  jurisdiction  to  fix  the  boundaries  of  legal  estates,  unless  some 
equity  is  siqoerinduced  by  the  act  of  the  parties:''^  see  Speer  v. 
Craivter,  2  Mer.  418;  O'Hara  v.  Strange,  11  Ir.  Eq.  Rep.  262;  Ire- 
land v.  Wilson,  1  Ir.  Ch.  Rep.  623. 

In  the  principle  case  the  Lord  Keeper  refused  to  issue  a  commis- 
sion to  ascertain  the  boundaries  of  two  adjacent  manors,  inasmuch 
as  the  soil  itself  was  not  i7i  question,  and  his  decision  was  followed 
by  Sir  W.  Grant,  M.  R.,  in  Speer  v.  Craivter,  2  Mer.  410.  So  like- 
wise the  Court  has  refused  to  entertain  a  bill  filed  by  the  rector  of 
a  parish  for  an  account  of  tithes,  and  to  have  a  commission  to  set- 
tle the  boundaries  of  the  parish  and  the  glebe  {Atkins  v.  Hatton,  2 
Anst.  386) ;  and  also  a  bill  filed  by  a  parish  to  avoid  confusion  in 
making  their  rates,  and  praying  a  commission  to  fix  their  boun- 
daries for  that  purpose.  St.  Luke^s  v.  St.  Leonard's,  2  Anst.  395, 
cited;  <S.  C,  2  Dick.  550,  nom.  Waring  v.  Hotham. 

Where  moreover  a  party  has  allowed  boundaries  to  fall  into  con- 
fusion, he  cannot  ask  for  a  commission  against  another  who  was 
not  shown  to  have  obtained  possession  improperly.  See  Miller  v. 
Warniington,  1  J.  &  W.  484;  there  a  termor  having  by  himself  or  his 
under-tenants,  suffered  the  boundaries  between  the  demised  pre- 
mises and  contiguous  lands  of  his  own  to  become  confused,  he  was 
held  not  entitled  after  the  expiration  of  the  term  to  a  commission 
to  ascertain  them  in  opposition  to  "the  assignee  of  the  lessor,  who 
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then,  and  had  since,  continued  in  the  possession  of  both,  it  not 
being  shown  that  such  possession  was  improperly  obtained. 

The  doctrines  laid  down  in  the  principle  case  were  in  a  recent 
case  treated  as  obsolete  by  counsel  for  the  plaiutiflP,  who  contended 
that  since  the  passing  of  the  Judicature  Act  the  Court  would 
not  listen  to  arguments  founded  on  antiquated  rules  about  the 
limits  of  the  former  Court  of  Chancery.  Bacon,  V.-C,  however, 
said,  "When  it  is  objected  that  certain  rules  by  which  the  Court 
was  guided  in  former  days  have  become  obsolete,  I  do  not 
know  that  those  rules  are  not  as  "^  worthy  of  observation  [*  445  ] 
as  ever  they  were,  and  that  the  Court  is  not  as  much 
bound  to  follow  them  as  it  ever  was.  Certainly  the  question 
raised  by  those  rules  w411  have  to  be  considered  before  any  decision 
as  to  disputed  boundaries  can  be  arrived  at  by  the  Court"  :  Las- 
celles  V.  Butt,  2  Ch.  D.  593.  [Where  there  is  a  confusion  of  boun- 
daries and  such  injury  is  threatened  as  equity  will  restrain,  it  will 
take  jurisdiction  in  order  to  prevent  a  multiplicity  of  suits.  De 
Veney  v.  Gallagher,  5  C.  E.  Green,  33.] 

What  Is  a  sufficient  ground  for  issuing  a  commission  or  directing 
an  issue.^ — If  the  confusion  of  boundaries  has  been  occasioned,  not 
by  the  negligence  of  both,  but  by  the  fraud  of  one  of  the  parties,where, 
for  instance,  he  has  been  gradually  encroaching,  by  ploughing  or 
digging  too  near  to  the  other,  with  the  intention  of  obliterating  the 
boundaries,  a  Court  of  equity  has  interfered:  Wintle  v.  Carpenter, 
Rep.  t.  Finch,  462;  Marquis  of  Bute  v.  Glamorganshire  Canal  Com- 
pany, 1  Ph.  681.  This  was,  according  to  the  opinion  of  Lord  Chief 
Baron  Macdonald,  the  ground  of  the  decision  of  the  House  of  Lords 
in  Rouse  v.  Barker,  (4  Bro.  P.  C.  660,  Toml.  edit.).  See  Atkins  v. 
Hatton,  Anst.  396.  [If  a  fraud  is  established,  the  Court  will  issue 
a  commission  to  ascertain  the  correct  boundaries,  if  pra'cticable,  and 
if  not  practicable,  will  do  justice  between  the  parties  by  assigning 
reasonable  boundaries,  or  setting  out  lands  of  equal  value:  Story's 
Eq.  Sec.  619;  Townsend  v.  Radcliffe,  66  111.  9.  As  to  lost  bounda- 
ries, see  Thomas  v.  Sayles,  66  111.  363.] 

Where  such  a  relation  exists  between  two  parties,  as  that  of  ten- 
ant and  landlord,  which  makes  it  the  duty  of  the  tenant  to  preserve 
the  boundaries,  if  he  permits  them  to  be  destroyed,  so  that  the 
landlord's  land  cannot  be  distinguished  from  his,  and  restored  speci- 
fically, he  will,  even  in  the  absence  of  fraud  on  his  part,  be  com- 
pelled to  substitute  land  of  equal  value,  the  land  or  its  value  being 
ascertained  by  commission.  [In  the  absence  of  a  positive  agree- 
ment, the  obligation  to  preserve  the  boundaries  rests  on  the  actual 
occupant  or  the  tenant:  Tyler  on  Boundaries,  505.]  "It  has  been 
long  settled,"  observes  Lord  Eldon,  "and  that  law  is  not  now  to  bo 
unhinged,  that  a  tenant  contracts,  among  other  obligations  result- 
ing from  that  relation,  to  keep  distinct  from  his  own  property,  dur- 
ing his  tenancy,  and  to  leave  clearly  distinct  at  the  end   of  it,  his 
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landlord's  property,  not  in  any  way  confounded  with  his  own.  This 
is,  therefore,  a  common  equity,  that  a  tenant,  having  put  his  land- 
lord's property  and  his  own  together,  for  his  own  convenience,  in 
order  to  make  the  most  of  it  during  bis  tenancy,  is  bound,  at  the 
end  of  the  term,  to  render  up  specitically,  the  landlord's  land,  and 
if  he  cannot,  that  a  commission  shall  issue  from  a  Court  of  equity, 
to  inquire  what  were  the  lands  of  the  landlord,  the  Court  taking 
care,  to  the  intent  that  the  tenant  may  discharge  his  obligation  to 
do  what  is  right  as  to  the  possession  in  the  meantime;  and  if  the 
tenant  has  so  confoiinded  the  boundaries,  subdividing  the  land  by 
hedges  and  stones,  and  destroying  the  metes  and  bounds,  so  that 
the  landlord's  land  cannot  be  ascertained,  the  Court  will  inquire 
what  was  the  value  of  the  landlord's  estate,  valued  fairly,  but  to  the 
utmost,  as  against  that  tenant,  who  has  himself  destroyed  the  pos- 
sibility of  the  landlord's  having  his  own:"  Attorney - 
[*  446  ]  General  v.  Fullerton,  2  *V.  <fe  B.  264.  And  see  Glynn  v. 
Scaiven,  Rep.  t.  Finch,  239;  Wintle  v.  Carpenter,  Rep.  t. 
Finch,  462;  Aston  v.  Lo7rl  Exeter.  6  Ves.  293;  Duke  of  Leeds  v. 
Earl  of  Strafford,  4  Ves.  180;  Griersonw  Eyre,  9  Ves.  345;  Willis 
V.  Parkinson,  2  Mer.  507;  Godfrey  v.  Littel,  1  Russ.  &  My.  59,  2 
Rnss.  &  My.  630;  Broicn  v.  Wales,  15  L.  R.  Eq.  142.  [A  tenant 
may  be  under  obligation  to  keep  up  the  fences  upon  the  demised 
premises,  and  for  the  purpose  of  discharging  that  obligation,  he 
has  a  right  to  take  the  material  for  the  fences  from  the  land;  but 
he  will  not  be  justified  in  taking  the  same  indiscriminately,  without 
reference  to  what  may  best  be  spared  for  the  purpose:  Jackson  v. 
Brownson,  7  Johns.  227;  Loomis  v.  "NViloer,  5  Mass.  13;  McCay  v. 
Wait,  51  Barb.  225.] 

The  Court,  moreover,  has  jurisdiction  to  ascertain  the  boundary 
during  the  term  if  the  tenant  has  confused  the  lands  demised  with 
lands  of  his  own,  for  it  is  clearly  his  duty,  not  merely  to  leave  the 
boundary  between  his  own  land  and  his  landlord's  distinct  at  the 
expiration  of  the  term,  but  also  to  keep  it  distinct  during  the  term: 
Spike  V.  Harding,  7  Ch.  D.  871. 

And  it  seems  that  the  same  result  would  follow,  if  the  confusion 
of  the  boundaries  was  occasioned  by  a  tenant  for  life  {Attorney- 
General  v.  Stex>hens,  6  De  G.  Mac.  &  G.  133);  or  where  confusion 
of  the  boundaries  of  manors  was  occasioned  by  the  acts  or  neglect 
of  a  tenant  or  lessee  of  one  of  the  manors  beirig  the  owner  of  the 
other.  See  »Speer  V.  Craivter,  2  Mer.  415,  418;  Clayton  y.  Cookes, 
2  Atk.  449. 

So,  where  several  lands  allotted  to  the  holders  of  certain  offices, 
were  for  a  long  series  of  years  in  the  possession  of  a  single  indi- 
vidual, in  consequence  of  his  holding  all  the  offices,  a  confusion  of 
boundaries  taking  place  in  consequence  thereof  seems  to  have  been 
considered  to  be  a  good  ground  for  proceedings  in  equity,  though  it 
was  not  necessary  to  determine  the  point:  Kennedy  v.  Trott,  6  Moo. 
P.  C.  C.  467. 
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And  it  seems  where  a  confusion  of  lands  was  occasioned  by  a  de- 
visor, if  they  came  into  the  hands  of  parties  whose  duty  it  was  to 
ascertain  the  boundai'ies,  a  person  entitled  to  part  of  such  lands 
might  come  into  equity  to  establish  his  claim.  Thus  in  Hicks  v. 
Hastings,  3  K.  &  J.  701,  a  testatrix  by  her  Avill  appointed  the  manor 
of  Watton  (over  which  she  had  an  equitable  power  of  appointment) 
to  uses,  under  which  the  plaintiff  became  entitled  as  tenant  in  tail 
in  possession,  and  devised  her  residuary  real  estate  to  trustees  upon 
trust  to  sell.  The  trustees  sold  (amongst  other  things)  a  field,  part 
of  which  was  shown  by  the  abstract  to  be  parcel  of  the  manor,  and 
procured  the  legal  estate  in  the  whole  to  be  conveyed  to  the  pur- 
chaser. It  was  held  by  Sir  W.  Page  Wood,  V.-C,  that,  notwith- 
standing the  fault  of  the  confusion  lay  with  the  party  through  whom 
the  plaintiff  claimed,  the  plaintiff  was  not  precluded  from  establish- 
ing in  the  Court  a  claim  to  a  portion  of  the  land  and  to  a  propor- 
tional part  of  the  rents  from  the  time  when  he  became  of  age. 
And  an  inquiry  was  directed,  in  what  part  of  the  field  the 
*  plaintiff's  portion  was  situated.  "This,"  said  his  Honor,  [*447  ] 
"is  not  the  ordinary  case  of  confusion  of  boundaries. 
The  testatrix,  having  a  certain  number  of  acres  of  land  which  is 
partly  freehold  and  partly  leasehold,  devises  the  freehold  part  to 
the  plaintiff,  and  the  leasehold  part  to  trustees  for  sale.  The  trus- 
tees undertake  to  discharge  that  trust  and  proceed  to  sell.  It  then 
became  the  duty  of  the  trustjees  to  see  that  the  leasehold  part,  and 
no  more,  was  comprised  in  the  conveyance  to  the  purchaser,  and 
the  duty  of  the  purchaser  to  do  the  like.  It  is  true  that  the  testa- 
trix was  the  party  to  blame  for  the  confusion  of  the  freehold  land 
improperly  sold  by  the  trustees  with  the  leasehold;  but  in  reference 
to  that  argument,  Clarke  v.  Yonge,  5  Beav.  523,  appears  to  me  to 
have  a  material  bearing." 

A  Court  of  Equity  would  grant  relief  not  only  against  a  party 
guilty  of  neglect  or  fraud  in  causing  a  confusion  of  boundaries,  but 
also  against  all  those  who  claimed  under  him,  either  as  volunteers 
or  purchasers,  with  notice.  See  Attorney -General  v.  Stephens,  6 
De  G.  Mac.  &  G.  134;  Hicks  v.  Hastings,  3  K.  &  J.  701;  Broivn  v. 
Wales,  15  L.  R.  Eq.  142. 

The  Court,  in  cases  relating  to  confusion  of  boundaries,  proceeded 
upon  the  same  principle  as  it  did  where  an  agent  or  bailiff  or 
any  other  person  who  was  undpr  an  obligation,  express  or  implied, 
to  keep  his  own  property  separate  from  the  property  of  another, 
mixed  them  together,  for  under  such  circumstances  he  would  have 
the  onus  thrown  upon  him  of  distinguishing  his  own  property;  and 
if  he  were  unable  to  do  so,  the  other  person  would  be  entitled  to 
the  whole  of  the  property.  See  Lupton  v.  White,  15  Ves.  432;  in 
which  case  the  defendants  were  under  the  obligfation  of  keepino- 
distinct  accounts  of  the  ore  produced  by  two  different  mines,  to  the 
produce  of  one  of  which  the  plaintiffs  were  entitled.  The  defend- 
ants having  mixed  it,  were  held  liable  to  be  charged  with  the  whole 
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net  produce,  except  what  they  should  prove  to  bave  been  taken  from 
their  own  mine.  And  see  Panton  v.  Panton,  cited  8  Ves.  440;  Ched- 
worth  V.  Edicarcls,  8  Ves.  46;  Cook  v.  Addison,  7  L.  R.  Eq.  406.  [If  an 
agent  by  fraud  and  negligence,  has  confounded  his  own  property 
with  that  of  his  principal's,  so  as  to  render  them  indistinguishable, 
equity  will  treat  the  whole  as  belonging  to  the  principal  :  Bryant 
V.  Ware,  30  Me.  237;  Pratt  v.  Bryant,  20  Vt.  333,  2  Blks.  Com. 
405;  Story  on  Bailment,  Sec.  40.] 

In  addition  to  the  grounds  of  equitable  relief  in  order  to  sustain 
a  bill  for  a  commission  to  ascertain  boundaries,  the  plaintiff  must 
have  shown  that  some  portion  of  the  lands,  the  boundaries  of  which 
were  alleged  to  have  been  confused,  was  in  the  possession  of  the  de- 
fendant tAttorney- General  v.  Stephens,  6  De  G.  Mac.  &  G.  Ill,  149, 
overruling  S.  C,  1  K.  &  J.  724);  he  must  also  have  established,  by 
the  ad»u'ssion  o/ the  defendant,  or  by  evidence,  a  clear  title  to  some 
land  in  the  possesion  of  the  defendant:  Godfrey  v.  Littel, 
[  *  448  ]  1  *  Russ.  &  My.  59,  2  Russ.  &  My.  630,  overruhng  Bishop 
of  Ely  V.  Kenrick,  Bunb.  332.  [The  rule  now  adopted  i^ 
equity,  is  not  to  entertain  jurisdiction  in  cases  of  confusion  of 
boundaries,  upon  the  ground  that  the  boundaries  are  in  controversy; 
but  to  require  that  there  should  be  some  equity  superinduced  by 
the  act  of  the  parties:  Eden  on  Injunctions,  Sec.  361,  362;  Topp  v. 
Williams,  7  Humph.  569;  Haskell  v.  Allen,  23  Me.  448;  Stewart  v. 
Coneter,  4  Rand.  74.] 

Althouo-b  hearsay  evidence  is  admissible  on  the  question  of  pa- 
rochial or  manorial  boundaries,  it  is  not  so  as  to  the  boundaries  be- 
tween two  private  proprietors:  Nicholls  v.  Parker,  14  East,  331; 
Clothier  v.  Chapman,  lb.  Taylor  on  Evidence,  557,  558.  Nor  is 
a  tithe-map  admissible  in  evidence  as  showing  boundaries  in  case 
of  a  disputed  title:  Wilberforce  v.  Hearfield,  5  Ch.  D.  709.  And  as 
to  the  evidence  afforded  by  entries  in  parish  books  and  receipts  for 
rent,  see  Attorney -General  v.  Stephens,  1  K.  &  J.  724;  6  De  G. 
Mac.  &  G.  HI;  2  Set.  Dec.  1033. 

Where  the  quantity  of  the  land  of  the  plaintiff,  in  the  possession 
of  the  defendant,  was  doubtful  upon  the  evidence,  the  Court  would 
direct  an  inquiry  {Hicks  v.  Hastings,  3  K.  &  J.  701),  a  commission, 
or  an  issue,  as  would  best  answer  the  justice  of  the  case:  Godfrey 
v.  Littel,  1  Russ.  &  My.  59,  2  Russ.  &  My.  630. 

It  must  have  been  shown  clearly,  that  without  the  assistance  of 
the  Court,  the  boundaries  could  not  be  found:  Miller  \.  Warwington, 
1  J.  &  W.  491.  [A  court  of  equity  may  enforce  an  oral  agreement  to 
fix  a  boundary:  Jamison  v.  Petit,  6  Bush  (Ky.),  669.] 
.  In  a  proper  case  a  decree  will  be  made  for  a  commission  to  set 
out  the  boundaries  and  limits  of  two  collieries,  and  the  several 
closes  and  parcels  of  ground  thereto  respectively  belonging.  The 
commissioners  to  look  into  both  the  collieries,  and  see  how  the  one 
intermixed  with  and  ran  into  the  other,  and  to  set  down  temporary 
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marks  and  boundarieB  to  distinguish  the  one  from  the  other:   Col- 
Ungwood  v.  Jenison,  2  Set.  Dec.  1032,  4th  Ed. 

Another  and  a  very  old  ground  for  equity  interposing  in  cases  of 
this  kind,  which  is  mentioned  in  the  principal  case,  was  to  prevent; 
multiplicity  of  suits:  see  Bouverie  v.  Prentice,  ]  Bro.  C.  C.  200; 
Mayor  of  York  v.  Pilkington,  1  Atk.  282,  284;  and  see  Whaley  v. 
Dawson,  2  S.  &  L.  370,  371;  Meadows  v.  Patherick,  Rep.  t.  Finch^ 
154;  The  Commissioners  of  Sewers  of  the  City  of  London  v.  Glasse, 
41  L.  J.  Ch.  N.  S.  409.  [An  action  in  equity  will  lie  to  ascertain 
and  fix  the  boundary  lines  between  the  lands  of  the  parties,  when- 
ever there  are  particular  equities  attaching  themselves  to  the  con- 
troversy or  where  it  will  prevent  a  multiplicity  of  suits:  Boyd  v. 
Dowie,  65  Barb.  237;  George  v.  Thomas,  16  Texas,  74;  Perry  v. 
Pratt,  31  Conn.  433.] 

The  doctrine  laid  down  in  the  principal  case  has  been  reviewed 
and  approved  of  in  the  important  case  of  the  Marquis  of  Bide  v. 
The  Glamorganshire  Canal  Company,  1  Ph.  681,  where  a  commis- 
sion to  ascertain  boundaries  was  prayed  for,  and  the  bill  amongst 
other  things,  »alleged  that  the  defendants  had  gradually  encroached 
upon  the  plaintiff's  land  filling  up  the  ditch  or  the  greater  part  of  it, 
and  obliterating  the  boundary,  and  that  the  occupiers  were  fifty  in 
number,  and  that  it  would  be  impracticable  to  proceed  at  law. 

Where  charity  lands  have  been  occupied  with  other  lands,  and  the 
tenant  cannot  ascertain  what  part  of  the  lands  belong  to  the 
*  charity,  a  commission  may  be  issued  by  the  Court  of  [  *  449  ] 
Chancery  to  ascertain  what  land  belongs  to  the  charity, 
and  what  does  not:  and  if  the  charity  land  cannot  be  ascertained, 
so  as  to  be  restored  specifically,  laud  of  equal  value  must  be  sub- 
stituted in  its  place:  Attorney -General  v.  Boivyer,  5  Ves.  300; 
Attorney-  General  v.  Fullarton,  2  V.  «fe  B.  263,  266;  and  see  Reresby 
V.  B'arrer,  2  Vern.  414;  2  Set.  Dec.  1033,  4th  Ed.;  and  see  Stat.  2 
&  3  Will.  4,  c.  80,  to  authorise  the  identifying  of  land  and  other 
possessions  of  certain  ecclesiastical  and  collegiate  corporations. 

It  seems  that  the  Courts  of  equity  in  England  had  jurisdiction 
to  issue  a  commission  to  ascertain  boundaries  in  our  colonies:  see 
Tulloch  V.  Hartley,  1  Y.  &  C.  C.  C.  114:  where  the  Vice-Chancellor 
Knight  Bruce  entertained  a  bill  to  settle  the  boundaries  of  real  es- 
tates in  Jamaica.  Penn  v.  Lord  Baltimore,  1  Ves.  444,  post ;  Pike 
V.  Hqare,  2  Eden,  182,  and  Bayley  v.  Edwards,  2  Swanst.  703,  were, 
cited,  but  his  Honor  gave  judgment,  without  mentioning  any  doubt 
as  to  the  jurisdiction.     See  Paget  v.  Ede,  18  L.  R.  Eq.  118. 

A  reference  to  Chambers  to  ascertain  boundaries  may  now  be  di- 
rected in  lieu  of  the  issue  of  a  commission,  further  consideration 
being  adjourned  and  costs  reserved.    Spike  v.  Harding,  7  Ch.  D.  871. 

As  to  Forms  of  Commissions  for  ascertaining  Boundaries,  (see 
2  Set.  Dec.  1031,  4th  Ed.),  in  which  it  will  be  seen  that  all  proper 
consequential  directions  for  compensation,  apportionment,  and  an 
account  of  rents  and  timber  cut  will  be  made.     lb. 
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For  an  order  of  reference  to  an  engineer,  to  make  a  plan  of  the 
medium  line  of  high-water  of  the  seashore  in  question,  such  plan 
to  be  deposited  with  the  Clerk  of  Records,  &c.,  to  be  inspected  by 
the  parties,  see  Attorney -General  v.  Chambers,  4  De  G.  &  Jo.  58;  2 
Set.  Dec.  1033. 

The  costs  of  a  commission  for  settling  boundaries  and  separating 
freehj-lds  and  copyholds  were  ordered  to  be  borne  by  the  parties 
equally  though  the  interests  were  not  equal,  in  Norris  v.  Le  Neeve, 
3  Atk.  81.  But  in  Habergham  v.  Stansfield,  2  Set.  Dec.  Form  2,  p. 
1031,  4th  Ed.,  the  costs  of  all  parties  were  directed  to  be  paid  out 
of  the  testator's  estate,  rateably  in  the  proportion  of  the  value  of 
the  freeholds  to  the  copyholds.     2  Set.  Dec.  1031,  1034,  4th.  Ed. 

A  somewhat  similar  class  of  cases  may  be  here  mentioned,  in 
which  the  owner  of  a  rent  will  be  entitled  to  relief  in  equity,  "on 
the  usage  of  payment,"  where  in  consequence  of  the  confusion  of 
boundaries  or  otherwise,  the  particular  lands  on  which  the  rent  is 
a  charge,  cannot  be  tixed  on,  as  a  fund  for  the  legal  remedy 
[  *450]  by  *  distress.  (See  Duke  of  Leeds  v.  Poivell,  1  Ves.  171, 
172 ;  North  v.  Earl  and  Countess  of  Strafford,  3  P.  Wms. 
148;  Bouverie  v.  Prentice,  1  Bro.  C.  C.  200;  Duke  of  Leeds  v.  Cor- 
poration of  Neiv  Radnor,  2  Bro.  C.  C.  518,  and  cases  there  cited, 
overruling  /S.  C,  2  Bro.  C.  C.  338.)  And  see  the  cases  cited  by  Sir 
R.  T.  Kindersley,  V.-C,  in  Mayor  of  Basingstoke  v.  Lord  Bolton,  1 
Drew.  289. 

But  the  Court  will  not  grant  a  commission  unless  the  plaintiff 
can  fix  upon  some  house  or  parcel  of  land  and  say  that  it  was  part 
of  the  land  sought  to  be  charged  [Mayor  of  Basingstoke  v.  Lord 
Bolton,  3  Drew.  50,  63) ;  and  the  Court  will  not  interfere  in  the  case 
*of  heriots  payable  by  custom  out  of  the  chatties  of  a  deceased  ten- 
ant by  his  executor,  as  against  his  heir,  in  the  absence  of  his  per- 
sonal representatives.  lb.  [See  Chase  v.  White,  41  Me.  228;  Lis- 
bon V.  Bowdoin,  53  Me.  324;  Pitman  v.  Albany,  34  N.  H.  577.] 

Under  the  Inclosare  Act,  1845  (8  &  9  Vict.  c.  118),  and  the  In- 
closure  Act,  1876  (39  &  40  Vict.  c.  56);  the  Inclosure  Commission- 
ers have  power  when  lands  are  inconvienently  mixed,  to  confirm  an 
agreement  for  division  made  by  the  parties  interested,  and  to  coun- 
terchange  the  titles  of  parcels  allotted  on  the  division,  and  with  the 
consent  of  the  lord  in  the  case  of  copyhold  lands,  to  appoint  an  as- 
sistant commissioner  to  make  a  redivision  of  intermixed  lands.  See 
9  &  10  Vict.  c.  70;  Elton  on  Copyholds,  108;  2  Set.  Dec.  1034,  4th 
Ed. 

See  18  &  19  Vict.  c.  124,  s.  33,  as  to  the  power  of  the  Board  of 
Charity  Commissioners  to  ascertain  lands  charged  with  a  rent  for 
the  benefit  of  a  charity,  not  exceeding  lOZ. 

[Doctrine  of  Boundaries  Restated. — In     some    of    the    United 
States,  the  legislatures  have  provided  for  special  tribunals  to  settle 
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disputes  in  respect  to  questions  of  boundary  between  adjoining 
owners  of  land. 

Disputes  in  respect  to  boundary  lines  between  adjoining  owners, 
are  settled  in  a  majority  of  cases  in  the  action  of  ejectment  or  the 
action  for  the  recovery  of  real  property;  and  not  unfrequently  the 
action  for  trespass  upon  lands,  turns  entirely  upon  the  question  of 
boundary.  But  probably  the  majority  of  cases  of  ejectment  are 
brought  to  recover  lands,  claimed  by  the  defendant  to  be  embraced 
within  his  boundary. 

Agreements  made  in  respect  to  disputed  boundary  lines,  are  not 
within  the  Statute  of  Frauds. 

The  rule  which  is  now  generally  adopted  in  equity  is  not  to  en- 
tertain jurisdiction  in  the  cases  of  confusion  of  boundaries,  upon 
the  ground  that  the  boundaries  are  in  controversy,  but  to  require 
that  there  shall  be  some  equity  brought  about  by  some  confusion  or 
some  particular  circumstances  of  fraud,  or  by  act  of  the  parties,  or 
by  misconduct  on  the  part  of  persons  whose  duty  it  is  to  preserve 
boundaries. 

If  the  confusion  has  been  occasioned  by  the  fraud  of  one  of  the 
parties,  that  will  constitute  a  sufficient  ground  for  the  interference 
of  the  Court. 

If  parties  claim  by  adverse  titles,  without  any  superinduced 
equity,  the  remedy  is  purely  at  law.] 
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[*  451  ]  *  AGAR  V.  FAIRFAX. 

AGAR  V.  HOLDSWORTH. 


Rolls,  Nov.  29th,  BOth,  1808.    On  appeal,  Nov.  IMh,  1809;  May  28th, 
dOth,  Dec.  nth,  1810;  March  \bth,  1811. 

[reported  17  vEs.  533.] 

Partitiok.] — Decree  for  partition  among  several  joint  proprietors ; 
and  no  objection  from  a  covenant  not  to  inclose  without  general 
consent,  rights  of  common,  and  the  inequality  and  uncertainty  of 
the  shares  in  proportion  to  other  estates. 

The  decree  directed  a  reference  to  the  Master,  to  inquire  whether  the 
plaintiff  and  defendants,  or  any  or  ivhich,  are  entitled;  and  in  what 
shares,  according  to  the  respective  values  of  the  other  estates ;  and 
then  a  commission  to  divide  accordingly  ;  the  costs  of  the  partition  to 
be  borne  by  the  parties  in  jyroporiion  to  the  value  of  their  respective 
interests ;  and  no  previous  or  subsequent  costs ;  by  analoyy  to  the 
proceeding  at  laiv. 

The  bill  stated  that  Lord  Fairfax  and  other  persons  were,  in  1716, 
seised  in  fee  of  the  manor  of  Bilbrough,  in  the  county  of  the  city  of 
York,  and  of  the  greatest  part  of  the  lands  in  the  said  manor,  and 
also  of  the  whole  of  the  piece  of  land  in  the  said  manor  called  Bil- 
brough Moore,  then  uniuclosed;  and  by  indentures  of  bargain  and 
sale  and  release,  dated  the  14th  of  July,  1716,  Lord  Fairfax  and  the 
other  persons  so  seised  sold  and  conveyed  all  the  said  manor,  lands, 
and  Bilbrough  Moor  and  other  estates  in  the  county  of  the  city  of 
York,  to  the  use  of  Robert  Fairfax  and  John  Hardwicke  and  their 
heirs. 

By  indentures  of  lease  and  release,  dated  the  7th  and  8th 
[  *  452]  of  September,  1716,  reciting  that  part  of  the  *  purchase- 
money  paid  for  the  premises,  conveyed  by  the  former  deeds, 
was  advanced  to  Robert  Fairfax  by  Thomas  March,  under  an  agree- 
ment whereby  he  was  to  become  the  sole  purchaser  of  the  lands  and 
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hereditaments  therein  mentioned,  Fairfax  and  Hardwicke  conveyed 
to  Thomas  March  and  Arthur  March  the  several  lands,  particularly- 
described,  situate  in  Bilbrough,  and  also  all  the  said  Thomas  March's 
part  and  share  of  and  in  the  moor  or  common  called  Bilbrough  Moor, 
and  of  and  in  the  soil,  freehold,  and  inheritance  of  the  same;  vphich 
part  or  share,  it  was  thereby  declared,  Thomas  March  had  purchased 
of  Robert  Fairfax,  together  with  the  farms  aad  lands  thereby  granted 
and  released;  and  that  the  said  moor  was  to  be  estimated  and  al- 
lotted between  the  said  Robert  Fairfax  and  the  haid  Thomas  March, 
and  the  other  purchasers  under  Robert  Fairfax  and  John  Hardwicke; 
viz.,  Charles  Redman,  Bernard  Banks,  Matthew  Smith,  and  Nathan- 
iel Hird,  in  proportion  to  the  several  farms  and  lands  in  Bilbrough 
aforesaid  by  them  respectively  purchased,  and  the  valuation  of  the 
same,  whenever  the  said  moor  or  common  called  Bilbrough  Moor 
should  happen  to  be  inclosed  in  time  to  come;  but  reserving  to  Fair- 
fax and  Hardwicke,  their  heirs  and  assigns,  all  the  back  lanps  and 
the  High  Street,  and  a  small  waste  thereupon  in  Bilbrough  aforesaid, 
with  liberty  to  them  to  inclose  the  same,  subject,  nevertheless  (both 
before  and  after  such  inclosure),  to  such  ways,  &c.,  in  and  through 
the  same,  to  be  made  by  the  said  Thomas  March,  his  heirs  and  as- 
signs, as  had  been  anciently  and  customarily  used  and  enjoyed  by 
the  tenants,  owners,  or  occupiers  of  the  farms,  lands,  and  premises 
thereby  released  to  March  and  his  heirs;  to  hold  to  Thomas  and 
Arthur  March,  their  heirs  and  assigns  for  ever. 

The  bill  further  stated  that  Redman,  Banks,  Smith,  and  Hird,  re- 
spectively, purchased  under  Fairfax  and  Hardwicke  divers  farms 
and  lands  in  Bilbrough,  and  also  several  parts  or  shares  of  Bilbrough 
Moor,  and  of  and  in  the  soil,  freehold-,  and  inheritance  thereof,  in 
proportion  to  the  several  farms  and  lands  in  Bilbrough 
aforesaid  by  *them  respectively  purchased,  and  what  [  *  453] 
should  be  the  value  thereof  respectively,  when  the  said 
piece  of  land  called  Bilbrough  Moor  should  be  divided  or  inclosed, 
in  the  same  manner  as  the  share  of  Thomas  March  in  the  said  moor 
was  to  be  estimated  and  allotted;  and  the  said  messuages,  farms, 
lands,  and  premises,  and  the  said  parts  or  shares  of  Bilbrough  Moor, 
were  conveyed  to  Redman,  Banks,  Smith,  and  Hird,  and  their  re- 
spective heirs  and  assigns,  in  fee  simple;  and  Fairfax  and  Hardwicke 
retained  the  remaining  part  of  the  said  lands  in  Bilbrough,  and  a 
part  or  share  of  Bilbrough  Moor,  and  of  and  in  the  freehold  and  in- 
heritance thereof,  in  proportion  to  the  farms  and  lands  in  Bilbrough 
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aforesaid  retained  by  them,  and  what  should  be  the  value  thereof  at 
the  time  when  the  said  piece  of  land  called  Bilbrough  Moor  should 
be  divided  or  inclosed,  in  the  same  manner  as  the  share  of  the  said 
Thomas  March  in  Bilbrough  Moor  was  to  be  estimated  and  allotted. 

Arthur  March,  who  was  a  trustee  for  Thomas  March,  died  in  his 
lifetime;  and  Robert  Fairfax  died  in  the  lifetime  of  Hardwicke: 
and  by  divers  mesne  conveyances,  &c.,  the  whole  of  the  said  premises, 
conveyed  to  Fairfax  and  Hardwicke,  and  Bilbrough  Moor,  became 
vested  in  the  plaintiff,  and  such  of  the  defendants  to  the  original 
bill  as  therein  named,  in  the  manner,  shares,  and  proportions  there- 
in stated;  and  they  and  no  other  person,  were  seised  in  fee  of  the 
whole  of  Bilbrough  Moor,  and  the  freehold  and  inheritance  thereof, 
as  tenants  in  common,  which  had  been  used  and  enjoyed  by  them, 
and  those  under  whom  they  derive  title,  as  common  pasture,  for 
horses,  &c. 

The  bill  prayed  an  account  of  the  lands  in  Bilbrough,  conveyed 
to  Thomas  and  Arthur  March,  and  those  purchased  by  Redman  and 
the  other  persons  from  Fairfax  and  Hardwicke,  and  of  the  lands 
retained  by  them:  that  the  value  of  the  said  lands  may  be  ascer- 
tained; and  that  a  commission  may  be  directed  to  issue,  to  ascer- 
tain the  value  of  the  said  several  lands;  and  the  parts  or  shares  of 
the  plaintiff  and  the  persons  other  named  in  Bilbrough 
[*454]  *Moor;  and  also  to  allot  in  severalty,  make  partition  of, 
and  divide  Bilbrough  Moor  into  six  several  parts  or  shares, 
in  proportion  to  the  amount  of  the  true  and  just  value  of  the  sev- 
eral farms  and  lands  in  Bilbrough,  so  conveyed  and  purchased  or 
retained;  and  that  all  the  said  shares  of  Bilbrough  Moor,  when  so 
allotted,  may  be  inclosed  and  held  in  severalty  by  the  plaintiff'  and 
the  other  persons  entitled,  &c. 

The  answer  stated,  that  in  each  of  the  derivative  conveyances  to 
the  joint  or  sub-purchasers  under  Fairfax,  are  contained  covenants 
against  inclosures  of  the  moor  without  consent:  viz.,  covenants  by 
Robert  Fairfax  and  John  Hardwicke  respectively,  with  each  of  the 
sub  purchasers,  that  neither  he  nor  his  heirs  and  assigns  should  or 
would  inclose,  or  cause  to  be  inclosed,  any  part  of  the  said  moor, 
other  than  the  back  lanes  and  small  waste,  as  therein  mentioned, 
without  the  consent  of  the  said  Thomas  March,  &c.,  his  heirs  or  as- 
signs; and  Thomas  March  and  the  other  sub-purchasers  entered 
into  similar  covenants  with  Fairfax  and  Hardwicke  not  to  inclose 
without  the  consent  of  them  and  their  heirs.  The  answers  also 
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f 
stated  the  persons  in  whom  the  estates  so  conveyed  to  Fairfax  and 
Hardwicke  were  vested;  and  that  those  persons  and  their  tenants, 
not  exclusively,  but  together  with  others,  had  enjoyed  and  exercised 
the  herbage  and  other  rights  and  privileges  in  and  upon  Bilbrough 
Moor;  and  that  the  several  rights,  shares,  and  interests  of  the  per- 
sons entitled  were  uncertain,  and  in  no  wise  ascertained;  and  the 
defendants  submitted,  that  such  partition  as  was  sought  by  the  bill 
ought  not  now  to  take  place;  particularly  as  such  rights  and  in- 
terests, and  the  other  rights  and  interests  in  and  to  the  said  moor, 
were  uncertain  and  indeterminate,  and  the  parties  concerned  were 
not  agreed,  and  had  not  consented  to  having  an  inciosure  or  parti- 
tion thereof;  and  submitted  that  the  case  now  before  the  Court  was 
not  proper  for  a  partition  and  inciosure  by  a  Court  of  equity,  but 
by  Act  of  Parliament  only,  where  facilities  and  benefits  might  be 
secured  and  objections  and  inconveniences  obviated;  the 
former  of  which  could  not  *  be  extended,  and  the  latter  re-  [  *  455  ] 
moved,  if  the  present  attempt  to  obtain  a  partition  and  in- 
ciosure in  this  Court  should  succeed. 

Mr.  Richards  and  Mr.  Bell,  for  the  plaintiflp. 

Sir  Samuel  Romilly  and  Mr.  Hall,  for  the  defendants. — A  bill  for 
a  partition  under  these  circumstances  is  without  precedent.  Parti- 
tion is  of  common  right  between  parceners,  joint  tenants,  and  tenants 
in  common;  but  it  could  not  be  compelled  either  at  law  or  in  equity, 
except  amongst  parceners,  "before  the  statute  of  Henry  VIII.  (a), 
gave  it  to  joint  tenants  and  tenants  in  common  of  estates  of  inheri- 
tance; and  in  the  following  year  {b)  it  was  extended  to  particular 
estates.  It  cannot  be  applied  to  interests  of  any  description  beyond 
those  defined  limits,  comprising  persons  with  characters  ascertained, 
and  rights  perfectly  clear.  These  persons  are  represented  as  quasi 
tenants  in  common.  A  tenancy  in  common  may  be  of  unequal,  but 
not  of  unascertained  shares.  In  the  declaration  between  parceners 
or  joint  tenants,  the  demandant  must  state  the  title,  and  the  dis- 
tinct shares  must  appear  between  tenants  in  common;  the  declara- 
tion must  state  the  title  and  share  of  the  plaintiff,  and  the  shares 
though  not  the  distinct  titles  of  the  defendants.  The  statute  of 
William  III.  (c),  for  advancing  this  remedy,  adding  particular  cere- 
monies, declares,  that  in  default  of  appearance,  the  Court  may  proceed 

(a)  Stat.  31,  Hen.  8.  c.  1,  s.  2.  ' 

(6)  Stat.  32,  Hen.  8,  c.  32,  s.  1. 

((■)  Stat.  8  &  9  Will.  3,  c.  31,  made  perpetual  by  3  «&  4  Ann.  c.  18,  repealed 
by  Stat.  Law  Rev.  Act,  1867  (30  &  31  Vict.  c.  59). 
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to  examine  the  demandant's  title,  and  the  quantity  of  his  purpart; 
and  shall  for  so  much  give  judgment  by  default,  and  award  writ  to 
make  partition,  whereby  such  purpart  may  be  set  out  in  severalty. 
The  partition  can  only  proceed  upon  the  title  so  ascertained  on  the 
face  of  the  instrament,  not  by  inquiries. 

It  cannot  be  maintained  that  common  rights  form  no  objection. 
The  lord  could  not,  except  under  the  Statute  of  Merton  (d),  have 
inclosed  or  taken  any  part  of  the  waste;  and  that  statute  gives  the 
right  of  approving,  with  the  qualification,  that  it  shall  not  be  to  the 
prejudice  of  the  commoners,  for  whom  it  requires  sufficient  to  be 

left.  Even  for  the  purposes  of  inclosure,  partition  cannot 
[*456]  be    *made   in  prejudice  of  that  right,  and  much  less  for 

any  other  purpose.  The  statute  of  Edward  VI.  (e)  accord- 
ingly declares  the  right  of  the  commoner  to  pull  down  an  inclosure 
by  the  lord  infringing  that  right,  and  gives  the  remedy  by  assize, 
with  treble  damages.  Formerly  a  greater  degree  of  strictness  pre- 
vailed upon  partition  here  than  in  Courts  of  law;  and  that  appears 
to  be  Lord  Hardwicke' s  opinion,  in  CartuTight  v.  Pulteney  (/).  In 
Lancashire,  there  are  many  instances  of  rights  enjoyed  by  several 
persons,  capable  of  being  ascertained,  but  still  uncertain,  of  which, 
therefore,  they  cannot  be  considered  tenants  in  common;  and,  if 
ascertained,  they  could  not  remain  two  days  without  variation, 
fluctuating  continually,  according  to  the  management,  husbandry, 
and  cultivation  of  the  different  proprietors. 

This  property,  therefore,  enjoyed  in  common,  but  by  unascer- 
tained, indefinite  shares,  is  incapable  of  partition.  It  is  impossible 
to  frame  a  declaration,  as  the  ascertained  part  cannot  be  proved, 
and  no  inquiry  can  be  directed  for  that  purpose.  Further  diffi- 
culties arise,  from  the  nature  of  the  property,  with  reference  to 
rights  long  exercised  and  enjoyed  upon  it,  independent  of  the  title  of 
these  proprietors;  being  stocked,  the  herbage  taken,  &c.,  as  it  is  said, 
by  persons  having  no  right ;  but  it  might  be  common  appendant,  or 
because  of  vicinage;  or  common  appurtenant,  or  in  gross;  by  grant 
or  prescription.  A  very  formidable  impediment  is,  the  covenant 
against  inclosing  without  mutual  consent,  which  can  be  the  only 
object  of  partition. 

The  form  of  the  decree,  in  these  cases,  is  not  general.    In  Curzon 

(d)  Stat.  20.    Hen.  3. 

(e)  4  &  .5  Edw.  6. 
(/)  2  Atk.  :i80. 
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V.  Lyster,  (g),  which  was  much  considered,  the  direction  was,  that 
the  persons  named,  any  three  or  two  of  them  should  go  to,  enter 
upon,  walk  over,  and  survey  the  land,  and  make  a  fair  partition,  di- 
vision, and  allotment  thereof  in  moieties:  one  to  the  plaintiff,  the 
other  to  the  defendant;  and  the  parts  so  allotted  to  divide  by  metes 
and  bounds,  and  to  examine  witnesses  upon  such  interrogatories,  as 
they  shall  see  occasion,  &c.  In  some  instances,  close  com- 
missions wei'e  granted,  the  ^commissioners  administering  [  *  457  ] 
an  oath  of  secrecy  to  the  several  persons  before  them.  The 
commission  in  Curzon  v.  Lyster  originally  was  so.  But  according  to 
Lord  Redesdale's  clear  opinion,  that  is  erroneous;  the  commission 
is,  in  all  respects,  analogous  to  the  writ  of  partition.  Tbecommis 
sioners  are  to  do  what  the  sheriff  and  jury  would  have  done,  and 
have  DO  power  to  make  any  inquiry,  except  as  to  the  very  lands  to 
be  divided.  The  commission  being  in  particular  ascertained  forms, 
a  new  one  cannot  be  directed,  and  certainly  not  such  as  is  now  re- 
quired, with  power  to  compel  a  production  of  title  deeds,  to  examine 
witnesses,  and  then  to  go  upon  each  separate  estate,  ascertain  the 
value,  and  divide  accordingly,  asking,  in  the  alternative,  either  a 
commission  or  a  reference  to  the  Master,  for  the  purpose  of  all  these 
inquiries.  The  result  will  be  several  distinct  cases,  producing  all 
the  inconvenience  which  the  covenant  against  inclosnre  without 
mutual  consent  was  intended  to  prevent. 

Mr.  Richards  in  reply. — All  persons  supposed  to  have  rights  of 
common  were  made  defendants,  and  all  disclaimed  except  two,  who 
are  parties  claiming  right  of  common,  without  stint  annexed  to 
houses,  directly  contrary  to  law.  If  there  are  any  common  rights 
subsisting,  they  cannot  be  affected  by  partition.  Admitting  that 
the  shares  are  not  ascertained,  that  may  and  will  be  done  by  the 
commissioners,  who  will  ascertain  the  shares  in  which  all  these  joint 
proprietors  of  the  land  are  interested;  and  for  that  purpose  some 
previous  inquiry  may  be  necessary.  In  Calmady  v.  Calmady  (h), 
much  previous  investigation  was  required  to  ascertain  the  shares 
and  to  make  the  proper  distinction  as  to  the  costs.  This  course 
must  be  taken  in  every  caise  where  the  parties  differ  as  to  their  re- 
spective interests,  either  by  an  inquiry  before  the  Master,  or  some 
other  means,  as  in  the  case  of  dower,  which  is  as  much  a  right  at 
law  as  partition,  and  depends,  in  this  Court,  on  much  the  same  prin- 

(g)  Cited  from  <i  MS.  note. 

(h)  2  Ves.jun.  568;  Keg.  Book  1794,  A.  460, 
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ciple.     The  Court  will  find  its  way  to  the  ultimate  purpose; 
[  *458  ]  in  the  one  case,  the  widow's  right  of  dower;  in  the  *other, 
a  partition   among  parties  having  an  undivided  interest, 
either  as  joint  tenants,  coparceners,  or  tenants  in  common. 

This  is  clearly  a  tenancy  in  common:  the  trustees  of  Lord  Fair- 
fax,  seised  in  fee  of  the  whole,  conveying  distinct  farms  and  shares 
of  this  moor  to  the  several  persons  from  whom  those  parties  claim; 
under  these  circumstances,  a  partition  is  a  ma  tiler  of  right;  Parker 
V.  Gerard  (i).  The  shares  are,  in  contemplation  of  law,  ascer- 
tained, if  they  are  capable  of  being  ascertained  as  they  are,  by  re- 
ference to  the  prices  paid  by  the  several  parties.  In  Leigh  v. 
Leigh,  a  manor,  an  entire  thing,  was  the  subject  of  partition;  and 
it  was  impossible  to  know  the  value  of  a  moiety  of  a  sixth  part 
without  knowing  the  value  of  the  whole.  The  only  parties  to 
the  cause  were  those  who  were  entitled  to  a  -moiety  of  a  sixth: 
the  commissioners  must,  therefore,  have  taken  into  consideration 
a  subject  of  property,  in  the  hands  of  persons  not  parties,  and 
the  duty  of  the  commissioners  was  not  less  difficult  than  what  is 
required  by  this  bill, — a  valuation  having  regard  to  the  lands  pos- 
sessed by  parties  in  the  cause,  in  that  case  a  valuation  with  refer- 
ence to  shares  of  a  manor  not  belonging  to  any  party  in  the  cause. 
This  plaintiff  prays  the  Court  to  declare  the  rights  according  to 
this  deed,  and  that  the  commissioners  shall  divide  according  to  the 
rights  so  declared.  That  object  must  be  obtained,  if  not  through 
commissioners,  by  a  reference  to  the  Master,  under  all  the  circum- 
stances; these  parties  being  clearly  tenants  in  common,  entitled  in 
shares  to  be  ascertained  by  comparison  of  the  different  farms  and  re- 
spective interests  in  the  moor.  The  commissioners  are  to  exercise 
their  judgment  according  to  the  original  price,  or  rather  the  present 
value,  which  is  the  true  construction;  and  for  owelty  of  partition 
they  may,  in  their  discretion,  give  more  to  one  than  another. 

The  covenant  not  to  inclose  is  merely  a  private  engagement,  and 
cannot  be  considered  as  binding  the  parties  not  to  apply  to  the  law 
of  the  country,  as  a  covenant  to  refer  to  arbitration  will 
[*459  ]  not  prevent  the  party's  *assertion  of  his  right  in  a  court 
of  justice.  This  is  a  covenant  inconsistent  with  the  estate 
applicable  only  to  certain  cases,  and  cannot  prevent  partition  for 
ever.  Partition  is  not  within  the  terms  of  a  covenant  not  to  in- 
close, and  there  may  be  great  advantage  from  partition, without  in- 

(j)  Aiub.  23().  See  Warner  i;.  Baynes,  Amb.  589;Turnert;.  Morgan,  8Ves.l43. 
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closure.     The  commission  in  Curzon  v.   Lyster  was   settled  by  the 
Master,  the  forms  being  very  different. 

Sir  W.  Grant,  M.R. — I  shall  take  a  little  time  to  consider  what 
will  be  the  proper  decree  in  this  case.  At  present  I  am  strongly 
inclined  not  to  decree  an  immediate  partition,  upon  the  grounds 
that  have  been  stated;  but  I  wish  to  consider,  whether,  as  inci- 
dental to  the  demand  of  partition,  the  Court  would  not  put  into  a 
train  of  inquiry,  what  are  the  proportions  in  which  they  are  in- 
terested in  these  lands,  in  order  to  lay  a  foundation  for  partition 
afterwards:  that  previous  inquiry  to  be  before  the  Master,  whether 
the  commission  ought  not,  as  the  writ  always  does,  to  state  the 
proportions  in  which  the  partition  is  to  be  made. 


1808,  Dec.  I8f/j-.— Sir  W.  Grant,  M.R. — There  are  two  cases  in 
which  the  Court  referred  it  to  the  Master  to  ascertain  the  interest 
of  the  parties,  and  afterwards  directed  a  commission  to  issue: 
Calmady  v.  Calmady  (k),  and  Duncanv.  Howell.  The  uncertainty 
of  the  shares  is  not  a  ground  for  definitely  refusing  a  partition:  it 
is  for  refusing  it  at  present.  It  cannot  be  referred  to  the  com- 
missioners to  ascertain  the  interests:  that  must  be  done,  as  in  those 
cases,  by  the  Court,  through  the  medium  of  the  Master.  In  one 
of  the  cases,  the  form  of  the  inquiry  was,  what  undivided  shares 
the  several- parties  were  entitled  to,  and  for  what  estates  and  in- 
terests therein  respectively. 

The  way  in  which  it  strikes  me,  is  this.  The  parties  have  among 
them  the  whole  interest  in  the  soil  and  freehold,  which  they  pos- 
sess in  common.  Some  of  them  seek  a  partition.  It  is  said  there 
cannot  being  a  partition,  on  account  of  the  uncertainty  of 
their  interests;  the  proportion  *  to  which  each  is  entitled  [*460  ] 
not  be  ascertained,  that  depending  upon  the  quantity  of 
interest  each  has  in  the  estate  of  another,  and  the  value  of  that 
estate,  with  reference  to  which  value,  the  allotments  of  this  moor 
are  to  be  made  among  the  parties,  the  owners  of  that  estate,  and 
of  this  moor  also.  That  is  no  objection,  as  they  are  not  the  less  ten- 
ants in  common;  though  an  operation  must  be  performed  before  it 
can  be  ascertained  to  what  undivided  shares  they  were  entitled  as 
tenants  in  common.     It  must  be  seen  what  is  the  value  of  thoir 

(fc)  2  Vea.  juu.  568. 
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shares  in  the  other  estate,  by  reference  to  which  this  allotment  is  to 
be  made;  and  then  they  will  be  in  the  situation  of  parties  having 
ascertained  interests  in  this  moor;  but  still  they  are  tenants  in  com- 
mon, and  therefore  have  a  right  to- a  partition. 

U23on  a  bill  for  partition,  the  interests  and  proportions  to  he  ascer- 
tained by  the  Court,  not  the  commissioners. — It  seems  to  me  to  have 
been  soundly  objected,  that  it  is  impossible  for  the  present  situation 
to  issue  a  commission,  as  then  it  must  be  referred  to  the  commis- 
sioners: first,  to  ascertain  their  interests,  and  the  proportions  in 
which  they  are  entitled,  and  then  to  make  the  allotment.  The  for- 
mer was  never  done  by  commissioners.  The  Court  is  to  ascertain 
the  proportions  and  rights  of  the  parties,  and  when  that  is  done, 
then  the  duty  of  the  commissioners  begins,  to  make  the  division  in 
those  ascertained  proportions. 

A  partition  never  affects  third  parties :  rights  of  common,  for  in- 
stance.— An  objection  was  then  taken  to  the  rights  of  common  over 
this  moor.  The  rights  of  common  are  no  objection  to  the  commis- 
sion, as  that  right  will  not  be  in  the  least  affected  by  the  partition, 
which  regards  only  the  freehold  and  inheritance  of  the  soil.  A  par- 
tition never  affects  the  interest  of  third  parties.  It  is  immaterial 
whether  others  have  a  right  over  that  soil  and  freehold,  which  they 
have  in  common  among  them.     These  rights  will  equally  remain. 

It  is  then  said,  there  is  a  covenant  not  to  inclose,  except  by  con- 
sent of  all  the  parties.  I  do  not  exactly  understand  what  is  the 
meaning  of  that  covenant.  If  it  is  only,  as  it  is  expressed  to  be, 
against  inclosure,  what  has  that  to  do  with  partition  ?  Parti- 
[  *  461  ]  tion  does  not  require  inclosure,  but  *only  that  an  allotment 
shall  be  made  by  metes  and  bounds.  Whether  they  may 
have  a  right  to  inclose  afterwards  may  depend  upon  other  circum- 
stances. It  may  depend  upon  the  rights  of  third  persons  over  this 
land,  and  upon  the  agreement  of  the  parties  themselves.  The  cov- 
enant against  inclosure  may  have  its  effect,  and  I  am  not  now  called 
upon  to  say,  whether  it  shall  or  not. 

It  is  then  said,  the  rule  by  which  the  allotment  is  to  be  made,  may 
be  very  unequal.  It  may  be  so  but  it  is  a  rule  they  have  laid  down 
for  themselves.  The  inconvenience  is  of  their  own  making,  by  the 
terms  of  their  own  agreement.  If  they  were  all  agreed  now,  that 
there  should  be  a  partition,  or  that  there  should  be  an  inclosure,  this 
inconvenience  as  to  the  mode  of  making  the  valuation  would  still 
present  itself. 
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There  does  not  appear  to  me,  therefore,  in  this  case,  anything  to 
prevent  a  partition,  after  it  shall  have  been  ascertained  w^hat  are  the 
proportions  in  which  the  land  is  to  be  divided  among  the  parties. 


The  decree  declared,  that  the  piece  of  land  called  Bilbrough  Moor, 
is  to  be  allotted  according  to  the  present  value  of  the  several  farms 
and  lands  in  Bilbrough,  purchased  by  Thomas  March,  &c.,  and  con- 
veyed to  them  by  the  several  indentures  of  the  7th  and  8th,  and  r2th 
and  13th  of  September,  1716,  and  of  the  farms,  &c.,  retained  by 
Fairfax  and  Hardwicke,  and  directed  a  reference  to  the  Master,  to 
inquire  and  state  to  the  Court  what  undivided  shares  the  plaintiff, 
and  such  of  the  defendants  as  had  any  estate  of  freehold  or  inherit- 
ance in  the  said  moor,  under  the  deeds  of  1716,  were  entitled  to  or 
interested  in  the  said  moor,  and  for  what  estates  and  interests  there- 
in respectively,  &c. ;  and  it  was  ordered  that  a  partition  should  be 
made  of  Bilbrough  Moor  among  the  plaintiff  and  the  said  defend- 
ants, who  by  the  report  should  appear  to  be  entitled  to  any  shares 
of  freehold  and  inheritance  of  Bilbrough  Moor,  under  the  said  deeds 
of  1716,  according  to  such  undivided  shares  thereof;  and  it 
it  was  *ordered  that  a  commission  should  issue  for  that  pur-  [  *  462  ] 
pose,  all  deeds  in  the  power  of  the  parties  to  be  produced  be- 
fore the  commissioners,  with  liberty  to  examine  witnesses,  &c. ;  and  it 
was  ordered,  that  what  should  be  allotted  to  the  several  parties, 
should  be  held  and  enjoyed  by  them  in  severalty,  and,  if  any  of  the 
parties  were  under  any  disability,  they,  when  capable,  and  all  other 
proper  parties,  should  join  in  executing  proper  conveyances,  &c.,  for 
conveying  and  vesting  the  several  shares  in  and  to  the  said  parties 
respectively,  according  to  their  several  rights  and  interests  of,  in,  and 
to  their  several  undivided  parts  and  shares  of  and  in  the  said  moor, 
the  costs  of  the  commission  and  inquiry,  and  of  the  defendant  Par- 
kin (the  heir  of  Hardwicke),  whose  costs  were  ordered  to  be  paid  by 
the  plaintiff  in  the  lirst  instance,  to  be  borne  by  the  parties  interested 
in  the  moor,  in  proportion  to  what  should  be  their  respective  shares 
and  interests  in  it,  with  liberty  to  apply. 

From  this  decree  a  petition  of  appeal  was  presented,  submitting, 
that,  having  regard  to  the  nature  and  uncertainty  of  the  rights  of 
the  parties,  as  well  as  of  the  value,  and  the  particular  circumstances 
of  this  case,  it  is  not  a  case  for  partition,  inclosure,  or  any  relief  to 
be  administered  in  a  Court  of  equity. 
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IVIr.  Richards  and  Mr.  Bell  for  the  plaintiff.— Since  the  case  of 
Warnei'  v.  Baynes  (Z),  the  difficulty  of  making  partition  has  formed 
no  objection  in  this  Court.  This  case  presents  no  farther  difficulty 
than  that  this  property  is  to  be  divided,  not  in  any  certain  specific 
proportions,  thirds,  fourths,  &c.,  but  according  to  the  value  of  cer- 
tain other  estates.  There  may  be  some  difficulty  as  to  the  propor- 
tions, until  the  valuation  of  those  estates  shall  be  made;  but  fro.a 
that  moment  the  proportions  are  accurately  defined:  and  on  that 
ground  there  is  no  more  objection  than  to  a  devise  of  the 
[  *  463  ]  residue  of  real  estate  among  *  children,  to  make  their  for- 
tunes equal,  by  reference  to  advances  formerly  made  to 
them.  This  Court  would  proceed  in  many  cases  of  complicated  cir- 
cumstances, from  the  intricacy  of  the  title,  and  the  nature  of  the 
shares;  though  a  Court  of  law  could  not.  Tenants  in  common  hav- 
ing a  right  to  partition  at  law,  there  must  be  some  mode  of  having 
a  calculation  if  necessary,  before  their  precise  rights  as  tenants  in 
common  can  be  ascertained.  Whatever  is  capable  of  division  may 
be  the  subject  of  partition:  manors  for  instance;  with  every  right  of 
the  lord ;  and  even  the  waste  grounds  are  divided ;  Sparroiv  v.  Friend 
(the  case  of  the  manor  of  Brighton  (m));  Lane  v.  Cox  (the  manor 
of  Rolleston  in  the  county  of  Derby).  In  Parker  v.  Gerard  it  was 
resisted.  The  property,  situated  in  the  north  of  England,  consisted 
of  cattle-gates,  and  of  certain  other  rights,  of  a  very  peculiar  nature; 
and  partition  was  decreed  in  very  minute  fractions,  according  to  the 
rights  in  the  cattle-gates. 

If  there  were  other  rights  existing  over  this  moor,  that  would  not 
be  an  obstacle  to  partition  among  those  persons  having,  by  convey- 
ance to  the  trustees,  rights  in  the  soil  or  freehold.  It  is  not,  how- 
ever, made  out,  and  cannot  be  presumed,  that  there  are  rights  of 
common,  as  stated  by  the  bill;  they  cannot  be  supported  at  law. 
There  is  no  proof,  as  suggested,  that  they  were  in  the  habit  of  tak- 
ing greensward  or  sods,  earth  and  soil,  from  the  waste  of  the  manor; 
and  no  such  right  of  common  exists  at  law.  As  to  furze  and  whins, 
&c.,  none  of  these  are  stated  as  rights  of  common;  they  merely  say 

[I)  Amb.  589.  See  Turner  v.  Morgan,  8  Ves.  143.  In  that  case  the  comtnis- 
eion  havinjf  been  executed,  an  exception  was  taken  by  the  defendant,  on  the 
ground  that  Ihe  commissioners  allotted  to  the  plaintiff  the  whole  stack  ofchiai- 
neys,  all  the  fireplaces,  the  only  staircase,  and  all  the  conveniences  in  the  yard. 
The  Lord  Chancellor  overruled  the  exception,  saying  he  did  not  know 'how  to 
make  a  better  partition  for  them;  that  he  granted  the  commission  with  great  re- 
luctance, but  was  bound  by  authority;  and  it  must  be  a  strong  case  to  induce 
the  Court  to  interpose,  as  the  parties  ought  to  agree  to  buy  and  sell. 

(m)  Cited  from  the  decree. 
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they  have  been  the  habit  of  taking  them.  A  covenant  not  to  divide 
is  not  legal.  There  is  no  defect  of  parties:  and  the  decree  is  right 
in  form,  follovfing  the  precedent  of  Duncan  v.  Hoicell,  referring  it 
to  the  Master  to  inquire  v^^hat  undivided  shares  the  several  parties 
were  entitled  to  in  the  estate  in  question,  and  of  what  estates; 
and  directing  partition  to  be  made  among  the  parties,  who,  by  the 
report,  shall  appear  entitled  to  any  share  of  the  estate,  according  to 
the  shares;  and  that  a  commission  should  issue  for  that  purpose, 
with  the  usual  directions. 

*Sir  Samuel  Romilly  and  Mr.  Hall,  for  the  defendants. —  [  *  464  ] 
There  is  no  instance  of  such  a  bill  as  this :  and  the  conse- 
quences it  will  lead  to  must  be  very  important.  The  cases  referred 
to  in  the  Registrar's  book  have  no  application.  They  are  cases  of 
complicated  interests,  in  which  it  was  very  difficult  to  ascertain  in 
what  proportions  the  parties  were  interested.  There  is  no  authority 
for  the  general  principle,  upon  which  it  is  attempted  to  maintain 
the  bill.  This  is  the  case,  not  of  all  the  owners  except  one  agree- 
ing, but  of  one,  against  the  consent  of  all  the  rest,  claiming  a  par- 
tition and  conveyance,  contrary  to  the  express  covenant,  entered 
into  on  account  of  the  difficulty,  that  there  should  be  no  partition 
unless  they  should  all  agree.  If  such  a  bill  can  be  maintained 
upon  cattle-gates  and  common  rights,  why  is  application  made  to 
the  legislature  to  divide  common  rights  ?  The  difficulty,  from  the 
number  of  parties,  may  be  overcome  by  the  expedient  of  making 
some  represent  the  rest,  where  it  would  be  inconvenient  to  bring  all 
before  the  Court. 

All  the  authorities  state  that  a  bill  for  partition  is  exactly  the 
same  as  the  writ  at  common  law,  with  this  single  distinction,  that, 
under  the  writ,  those  only  are  bound  who  are  entitled  to  a  subsist- 
ing estate  of  freehold,  not  those  entitled  in  remainder,  whom  a 
Court  of  equity  will  bind  as  well  as  those  who  have  particular  estates. 
On  that  ground  Sir  T.Clark,  in  the  case  of  Parker  v.  Gerard,  {n,) 
held,  that  this  bill  is  matter  of  right,  and  therefore  no  costs  shall  be 
given,  as  there  are  none  upon  the  writ.  Upon  those  principles,  the 
Court  has  granted  partition  where  it  must  be  ruinous  to  all  the 
parties,  as  in  the  case  of  the  house.  Turner  v.  Morgan,  (o).  Upon 
the  same  principle  in  Parker  v.  Gerard,  the  interest  of  one  party 
being  so  inconsiderable  that  he  would  have  preferred  giving  it  up, 

(n)  Amb.  236. 
(o)  8  Ves.  143. 
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he  was  compelled  to  make  partition,  and  to  pay  an  equal  share  of 
the  expense.  A  stronger  instance  cannot  be  produced,  that  the 
Court  in  these  cases  acts  ministerially,  rather  than  judicially.  In 
many  instances,  where  from  the  complication  of  the  interests,  the 
writ  would  not  lie,  this  Court  would  decree  partition, 
[  *  465  ]  *  which  will  not  be  prevented  by  the  difficulty  of  the  di- 
vision; nor,  if  it  is  to  be  in  very  small  fractions,  where  they 
are  clearly  tenants  in  common,  of  ascertained  shares,  can  it  depend 
on  the  amount  of  interest.  In  Parker  v.  Gerard,  the  Master  of  the 
Rolls  states  the  injustice  which  the  Court  is  frequently  compelled 
to  do,  having  no  discretion  upon  the  subject.  The  objection  of  dif- 
ficulty is  very  strong  in  the  case  of  an  advowson. 

How  can  such  a  decree  be  executed?  A  considerable  time  may 
elapse  between  the  report  and  the  partition,  and  the  value  at  the  lat- 
ter period,  upon  which  the  shares  must  depend,  may  be  materially 
varied.  The  consequences  of  this  jurisdiction  may  be  easily  im- 
agined. Some  of  these  estates  having  fallen  to  femes  covert,  infants, 
or  persons  in  remote  situations,  may  have  been  suffered  to  deterio- 
rate ;  and  that  moment  would  be  seized,  a  by  person  who  had  i  mproved 
this,  taking  advantage  of  the  consequence  of  superior  wealth  or  the 
neglect  of  the  others,  to  claim  partition.  For  the  very  purpose  of 
guarding  against  that,  from  a  foresight  of  the  difficulty,  confusion 
and  injustice  to  which  it  would  lead,  was  this  covenant  against  in- 
closui'e,  except  by  general  consent,  introduced.  It  is  said,  the  cove- 
nant is  void,  as  inconsistent  with  the  nature  of  the  estate,  and  it 
would  be  so;  bu*-  this  is  the  case,  not  of  tenants  in  common,  stand- 
ing upon  the  common  la^v  right,  but  of  persons  agreeing  to  hold, 
and  looking  to  partition,  in  a  mode  not  according  to  the  law,  pro- 
tecting themselves  against  the  improvidence  of  such  an  agreement 
in  an  unlimited  way;  and  one  of  the  parties  to  that  special  contract 
desires  now  to  have  a  part  performance,  striking  out  that  express 
provision  for  the  consent  of  all.  A  Court  of  equity  does  not  admin- 
ister that  peculiar  and  extraordinary  relief,  a  specific  performance 
of  a  contract, where  the  effect  will  be  injustice,  but  leaves  the  par- 
ties to  the  law;  and  this  is  a  case  most  proper  for  the  exercise  of 
that  discretion.  Another  difficulty  arises  from  the  rights  of  com- 
mon of  estovers  and  turbary,  the  bill  stating  the  manner  in  which 

those  rights  have  been  always  enjoyed. 
[  *466]        *  The  constant  course  of  these  decrees,  is  first  to  ascer- 
tain the  shares,  and  then  to  come  for  a  partition:  and  it 
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may  be  doubted,  whether  one  of  the  cases  referred  to  from  the 
Registrar's  book,  in  which  that  course  appears  not  to  have  been  fol- 
lowed, was  an  adverse  decree.  The  reference,  therefore,  in  the 
first  instance,  ought  to  be  to  ascertain,  not  the  interests,  but  the 
value  computing  the  outgoings,  &c.,  so  as  to  ascertain  the  value  at 
the  time  of  division;  but  if  the  course  is  not  to  come  to  the  Court 
again,  the  commissioners  must  both  ascertain  the  value,  and  make 
the  division  in  the  first  instance,  which  would  be  very  inconvenient; 
and  there  is  no  instance  of  such  a  discretion  in  commissioners,  the 
Court  only  giving  them  the  rule.  This  has  not  the  character  of  a 
tenancy  in  common,  in  certain  shares  and  proportions;  and  besides 
uncertainty,  another  objection  is,  that  nothing  passed  immediately 
by  this  deed.  The  objection  of  uncertainty  here  is  much  stronger 
than  in  the  case  pnt  by  Walmesley  in  Corbetfs  Case  (p),  where  the 
whole  estate  went  to  each  on  different  days;  but  this  consists  of  a 
great  number  of  minute  shares  constantly  varying.  They  may  have 
unequal  shares,  as  Lord  Hardiricke  observes  (q);  but  they  cannot 
be  uncertain.  The  statute  of  Hen.  8  (r),  gives  partition  between 
joint  tenants  and  tenants  iu  common,  in  the  same  manner  as  it 
previously  could  have  been  had  between  parceners.  It  was  neces- 
sary, therefore,  to  obtain  judgment  in  the  same  way  upon  the  title 
in  joint  tenancy.  And  as  tenant  in  common,  the  defendant  was 
obliged  to  state  his  title  and  share  and  the  shares  of  the  others, 
though  he  could  not  know  their  titles,  and  a  mistake  in  stating  the 
shares  was  fatal.  Upon  what  ascertained  share  could  any  of 
these  proprietors  have  declared  ?  They  calculate  upon  the  value, 
which  cannot  remain  the  same  for  two  days;  and  that  objection 
of  uncertainty  applies  equally  to  the  whole  and  all  the  component 
parts;  the  number  of  shares  always  varying  and  consequently 
the  amount  of  each  share.  No  instance  can  be  produced  of  parti- 
tion under  this  difficulty,  arising  from  the  number  of  shares  con- 
stantly varying,  and  an  express  provision  that  they  should  remain 
unascertained  and  indefinite. 

*LoRD  Chancellor  Eldon. — The  plaintiff  in  this  cause  [  *467  ] 

is  entitled  to  a  partition;  but  the  decree,  though  in  terms 

as  near  as  possible  to  the  case  of  Duncan  v.  Hoivell,  I  think  is  not 

in  form  the  exact  decree  authorised,  under  the  circumstances  of  this 

(jo)  Co.  76.     See  78,  a.  ~ 

(q)  2  Ves.  81. 

(r)  Stat.  31.     Hen%  8,  c.  1. 
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case,  by  that  precedent.  The  variation,  however,  will  be  in  form 
merely,  not  in  substance.  The  ground  upon  which  the  case  of  Cal- 
mady  v.  Calmady  (2  Ves.  jun.  568)  proceeded  was,  that  the  plain- 
tiff, showing  title  to  a  part  of  the  estate,  was  entitled  to  have  a  par- 
tition ;  and  though  the  titles  of  the  defendants  were  not  proved,  a 
reference  to  the  Master  was  directed  for  the  purpose  of  ascertaining 
them;  and  the  report  finding  that  the  plaintiff  and  the  defendants 
were  entitled  to  the  whole  subject,  upon  further  directions  the  de- 
cree was  made  for  a  partition  according  to  the  shares  so  ascertained. 
I  cannot  find  any  other  instance  of  such  directions  given  as  to  the 
costs.     How  can  I  make  infants  pay  costs? 

This  Court  issues  the  commission,  not  under  the  authority  of  any 
Act  of  Parliament,  but  on  account  of  the  extreme  difficulty  attend- 
ing the  process  of  x)artition  at  laiv;  where  the  plaintiff  must  prove 
his  title,  as  he  declares,  and  also  the  titles  of  the  defendants;  and 
judgment  is  given  for  partition  according  to  the  respective  titles  so 
proved.     That  is  attended  with  so  much  difficulty,  that  by  analogy 
to  the  jurisdiction  of  a  Court  of  equity  in  the  case  of  dower,  a 
partition  may  he  obtained  by  bill.     The  plaintiff  must,  however, 
state  upon  the  record  his  own  title  and  the  titles  of  the  defendants; 
and,  with  the  view  to  enable  to  plaintiff  to  obtain  a  judgment  for 
partition,  the  Court  will  direct  inquiries,  to  ascertain,  who  are,  to- 
gether with  him,  entitled  to  the  whole  subject.     If,  therefore,  the 
state  of  the  record,  as  originally  framed,  is  not  such  as  to  authorise 
the  Court  to  say,  that  the  plaintiff  and  the  defendants  are  respec- 
tively entitled  in  distinct  shares,  comprehending  the  whole  subject 
the  proper  course  is  to  direct  a  reference  to  the  master,  to  ascertain 
what  are  the  estates  and  interests  of  the  plaintiff  and  de- 
[  *  468  ]  fendants  respectively;  and,  if  it  appears  that  they,  or  *some 
of  them,  are  entitled  to  the  whole,  then  to  order  a  parti- 
tion, according  to  the  rights  of  all,  or  such  of  them  as  appear  enti- 
tled; dismissing  the  bill  as  against  those  who  do  not  appear  to  have 
any  right. 

The  decree  in  Calmady  \.  CaZmadt/ is  perfectly  regular;  directing 
the  inquiry,  and  afterwards  a  commission  to  issue,  to  divide  the 
estate  among  the  several  parties,  who  appear  upon  the  Master's  re- 
port entitled  to  it.  The  omission  in  this  decree  to  reserve  further 
directions,  is  a  mere  informalty,  in  not  reserving  a  mode  of  dis- 
missing from  the  record  those  who  may  have  no  title.  Consider- 
able difficulty  arises  in  this  case,  from  the  covenant  not  to  enclose. 
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The  order  afterwards  proaounced  by  the  Lord  Chancellor,  directed 
the  decree  to  be  affirmed,  with  the  alteration  after  mentioned;  viz., 
instead  of  the  words,  "after  the  direction  for  the  partition  to  be 
allotted,  according  to  the  present  value  of  the  several  farms  and 
lands  in  Bilbrough,  purchased,  &c.,"  inserting  the  following  words : 
"in  shares  according  to  the  present  respective  values  of  the  several 
farms  and  lands  in  Bilbrough  respectively  purchased;"  and  adding 
a  declaration,  that  the  plaintiff,  being  entitled  to  an  undivided  part 
of  the  said  piece  of  land,  called  Billbrough  Moor,  has  a  right  to 
call  for  a  partition  of  the  said  piece  of  land,  as  between  him  and 
the  several  persons  entitled  to  the  rest  of  the  said  piece  of  land: 
such  partition  to  be  made  according  to  the  declaration  before  men- 
tioned; and  directing  a  reference  to  the  Master,  to  inquire  and  state, 
whether  the  plaintiff  and  the  defendants  respectively,  or  any  and 
which  of  them,  are  entitled  to  the  freehold  and  inheritance  of  Bil- 
brough Moor;  and  how  and  if  it  shall  appear,  that  all  or  any  of 
them  are  so  entitled  to  the  said  moor,  then  to  ascertain  the  respec- 
tive values  of  the  farms  and  lands  respectively  purchased  as  afore- 
said; and,  having  so  ascertained  the  respective  values  of  the  said 
farms  and  lands,  the  Master  is  to  ascertain,  as  among  the  plaintiff 
and  the  defendants,  whom  he  shall  find  to  be  entitled 
*to  Bilbrough  Moor,  in  what  undivided  shares  they  are  [  *469  ] 
respectively  entitled  according  to  the  declaration  before 
mentioned;  and  in  that  case,  a  commission  to  issue  to  divide  the 
said  moor  among  the  plaintiff  and  defendants,  who,  by  the  report, 
shall  appear  entitled  to  any  shares  of  the  freehold  and  inheritance 
of  Bilbrough  Moor,  under  the  deed  of  1716,  according  to  such  un- 
divided shares  thereof  ;  with  the  usual  directions  for  the  production 
of  deeds,  &c.,  and  liberty  to  examine  witnesses;  the  shares  allotted 
to  the  several  parties  to  be  held  and  enjoyed  by  them  in  severalty; 
and,  if  any  parties  appearing  entitled  to  shares  in  Bilbrough  Moor, 
are  under  any  disability,  and  not  capable  of  making  the  convey- 
ance, they,  when  capable,  and  all  other  proper  parties  to  join  in  all 
proper  conveyances,  &c.,  respectively,  according  to  their  several 
rights  and  interests  of  and  in  the  several  undivided  shares  of  the 
said  moor;  and  if  the  Master  shall  not  find  the  plaintiff  and  defend- 
ants, or  any  of  them,  entitled  to  the  freehold  and  inheritance  of  the 
said  moor,  to  state  that  to  the  Court,  before  any  further  proceedings; 
and  the^consideration  of  costs  and  further  directions  was  reserved, 
with  liberty  to  apply. 
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The  cause  was  heard  (Dec.  11  1810)  for  further  directions,  and 
upon  the  costs. 

Mr.  Richards  and  Mr.  Bell,  for  the  plaintiff. — The  rule  laid  down 
in  the  case  of  Calmady  v.  Calmady  (s)  is,  that  in  these  cases  the 
costs  are  given  in  proportion  to  the   interests  of  the  parties.     The 

decree,  distinctly  directing  the  costs  of  the  plaintiff  to  be 
[  *  470  ]  raised  out  of  the  estate,  *  certainly  has  no  such  direction 

as  to  the  costs  of  the  infant  defendant,  whose  costs,  how- 
ever, ought,  upon  the  same  principle,  to  be  a  charge  upon  the 
estate  of  the  infant.  The  old  rule  that  prevailed  previously  to  that 
case,  certainly  operated  as  a  great  hardship,  where  one  part-owner 
might  have  a  single  acre,  and  another  ten  thousand. 

Sir  Samuel  Romilly  and  Mr.  Hall,  for  the  defendants. — The  Court 
is  now  called  upon  to  lay  down  a  new  rule  as  to  the  costs  in  a  suit 
for  partition.  Formerly,  in  most  cases  costs  were  not  given,  and 
the  rule  never  could  have  been  as  represented  in  Parker  v.  Gerard 
(Amb.  236),  that  they  shall  be  paid  in  equal  moieties.  The  case  of 
partition  has  been  considered  as  analogous  to  that  of  dower,  in 
which  there  are  no  costs.  In  Calmady  v.  Calmady,  both  at  the  bar 
and  by  the  Court,  the  previous  cases  were  distinguished  into  two 
classes:  where  costs  had  been,  and  where  they  had  not  been  given; 
and  the  costs  of  the  commission  were  distinguished  from  costs  of 
the  cause.  A  new  rule  upon  this  subject  should  not  be  laid  down 
without  consideration,  as  the  effect  may  be  mischievous:  for  instance, 
where  there  is  an  interest  extremely  minute,  two  or  three  acres  only, 
and  in  reversion,  the  old  rule  giving  no  costs,  may  have  the  salutary 
effect  of  preventing  a  suit  by  one  against  the  inclination  of  all  the 
other  parties.     In  many  cases,  the  only  way  of  providing  for  a  por- 

(s)  The  decree  in  that  cause  declared,  that,  the  cause  coming  on  for  further 
directions,  the  report  of  the  commissioners  was  confirmed,  and  it  was  ordered, 
that,  when  the  defendant  Hamlyn,  an  infant,  shall  attain  the  age  of  twenty- 
one,  the  plaintiffs  and  the  said  defendant  shall  execute  mutual  conveyances  to 
each  other  of  the  several  parts  of  the  estate  allotted  to  them;  and  in  the  mean- 
time the  plaintiffs  and  the  defendant  to  hold  and  enjoy  the  several  parts  of  the 
estate  so  allotted,  &c. ;  and  that  the  costs  of  issuing  and  executing  the  said 
commission  of  partition,  and  also  the  costs  of  making  out  the  title  to  the  several 
parts  of  the  said  estate,  be  paid  and  borne  by  the  plaintiffs  and  the  said  de- 
fendant, the  infant,  in  the  shares  and  proportions  in  which  they  are  respect- 
ively entitled  to  the  said  estate  under  the  said  commission;  and  it  was  ordered, 
that  such  costs  of  the  plaintiffs  be  raised  by  the  plaintiffs,  the  trustees  in  the 
settlement  made  upon  the  marriage  of  the  plaintiff  Calmady,  by  sale* or  mort- 
gage of  the  estate  in  the  settlement,  according  to  the   trusts  of  the  settlement. 
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tion  of  the  costs  may  be  by  selling  the  interest:  perhaps  the  in- 
terest of  an  infant  in  settlement;  and  if  in  reversion,  the  whole 
might  be  exhausted.  The  apportionment  of  costs  ought  also  to  ex- 
tend to  the  interests  of  persons  not  in  esse.  These,  and  many  other 
instances,  show  the  wisdom  of  the  old  rule,  and  its  justice,  consider- 
ing that  a  suit  for  partition  is  admitted  only  as  being  more  con- 
venient than  the  common-law  writ.  By  the  decree  in  Calmady  v. 
Calmady  justice  was  done  most  imperfectly,  as  no  reason  can  be 
assigned  for  not  apportioning  the  costs,  previous  to  the  hearing,  as 
well  as  the  subsequent  costs.  The  effect  in  this  case  will 
be*  that  persons  brought  by  the  plaintiff  before  the  Court  [  *471  ] 
are  to  pay  costs  to  the  hearing,  because  they  have  set  up 
a  claim  which  has  not  succeeded.  The  plaintiff  in  this  suit  is  bound 
to  state  who  are  jointly  interested  with  him;  and  there  is  no  instance 
of  making  a  defendant  so  brought  before  the  Court,  pay  the  costs 
of  a  claim  set  up  by  him  though  mistaken.  He  does  not  appear 
voluntarily  before  the  Court.  This  application  is  new  in  another 
respect:  the  plaintifif  desiring  the  costs  of  those  who,  as  the  defend- 
ants insisted,  set  up  a  claim,  but  who  have  disclaimed.  The  defend- 
ants, having  only  given  notice  that  such  a  claim  was  set  up,  ought 
not  to  pay  those  costs.  The  plaintiff  ought  also  to  state  how  the 
costs  of  those  defendants  who  are  not  sui  juris  are  to  be  paid ;  whether 
by  a  sale  of  their  interest,  or  in  what  other  manner. 

Lord  Chancellol  Eldon.— This  is  really  the  great  question,  how 
costs  are  to  be  paid  on  partition.  Several  cases  have  occurred 
since  Calmady  v.  Calmady ;  and  I  wish  to  know  whether  the  prac- 
tice has  been  uniform.  It  is,  I  apprehend,  universally  true,  that 
no  costs  are  given,  up  to  the  hearing;  of  which  I  do  not  know  an 
instance.  As  to  the  costs  of  making  out  the  title  being  borne  in 
proportion  to  the  respective  interests,  that  does  not  seem  very  just; 
as  the  expense  may  be  greater  of  making  out  the  title  of  a  share 
worth  50Z.,  than  of  one  of  the  value  of  500Z.  On  the  other  hand, 
the  decrees  are  short,  in  not  providing  that  the  costs  of  infants  and 
married  women  shall  be  borne  by  the  share  in  respect  of  which 
they  were  incurred.  My  impression  is,  that  all  the  subsequent  de- 
crees have  followed  Calmady  v.  Calmady. 


The  Lord  Chancellor  gave  judgment  upon  the  question  of  costs; 
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declariDg  {t)  that,  as  the  party  came  into  equity,  instead  of  going 
to  law,  for  his  own  convenience,  the  rule  of  law  should  be  adopted, 

and  therefore,  no  costs  should  be  given  until  the  commis- 
[  *  472  ]  sion;  *that  the  costs  of  issuing,  executing,  and  confirming 

the  commission,  should  be  borne  by  the  parties,  in  propor- 
tion to  the  value  of  their  respective  interests;  and  there  should  be 
no  costs  of  the  subsequent  proceedings  [u). 


Although  Mr.  Hargrave,  in  his  note  to  Co.  Litt.  169,  b.,  has 
treated  the  jurisdiction  of  equity  to  compel  partition  between  joint 
owners  of  real  estate,  as  of  modern  origin,  and  as  trenching  upon 
the  writ  of  partition,  and  wresting  from  the  Courts  of  common  law 
their  ancient  exclusive  jurisdiction  over  the  subject,  he  cites  a  case 
in  Tothill,  so  far  back  as  the  40  Elizabeth  (see  tit.  "Partition"), 
which  one  might  suppose  would  almost  give  the  jurisdiction  the 
sanction  of  antiquity.  It  is,  indeed,  by  no  means  clear  that  Courts 
of  common  law  exercised  exclusive  jurisdiction  over  the  subject,  as 
Mr.  Hargrave  has  assumed;  but  be  that  as  it  may,  the  Court  of 
Chancery  most  probably  assumed  concurrent  jurisdiction,  not  only, 
as  is  laid  down  in  the  principal  case,  from  the  extreme  difficulty  at- 
tending the  process  of  partition  at  law,  but  also  from  the  inade- 
quacy of  Courts  of  law,  by  the  writ  of  partition  to  deal  properly 
with  those  cases  in  which  partition  was  often  desired.  Many  in- 
stances might  be  mentioned,  in  which  the-  deficiency  of  Courts  of 
law,  in  proceedings  on  the  writ  of  partition  was  supplied  in  equity, 
which  appears,  in  an  enlarged  and  liberal  manner,  to  have  acted 
upon  the  well-known  rule  of  the  Roman  law :  "J?i  communione  vel 
sociefate  nemo  compelliturinvitusdetinerV^ — Cod.  Lib.  3,  tit.  37,  1. 
5.  Upon  the  abolition  of  the  writ  of  partition  (see  3  &  4  Will.  4, 
c.  27,  s.  36),  equity  acquired  exclusive  jurisdiction  in  cases  of  par- 
tition, and  amongst  other  business  assigned  by  sect.  34,  of  the  Su- 
preme Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  to  the 
Chancery  Division  of  the  High  Court,  are  all  causes  and  matters 
for  the  partition  and  sale  of  real  estates.  Subsect.  3.  [The  juris- 
diction of  the  court  of  equity  over  cases  which  arise  in  regard  to 
partition  has  become  so  well  established  in  the  United  States,  that 
to  invoke  this  equitable  remedy  has  become  a  matter  of  right  and 
not  of  grace:  Howey  v.  Gorings,  13  HI.  95;  Oldham  v.  Jones,  5, 
B.  Mon.  458;  Wright  v.  Marsh,  2  Greene  (Iowa),  94;  Donnell  v. 
Mateer,  7  Ired.  Eq.  94.] 

I.    What  may  be  the  subject  of  partition.] — Freeholds  have  always 

(t)  1811.     March  15.     Ex  relatione. 

(m)  See  now,  as  to  costs,  the  Partition  Act  1868  (31  &  32  Vict.  c.  40),  sect. 
10,  and  cases  cited,  post,  p.  501. 
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been  subject  to  partition,  but  previous  to  4  &  5  Vict.  c.  Bo  (amended 
by  21  &  22  Vict.  c.  94),  the  Court  of  equity  had  no  power  to  direct 
the  partition  of  copyholds  nor  of  customary  freeholds:  it  is  given, 
however,  by  the  85th  section  of  that  Act  {Horncastle  v.  Charles- 
ivorth,  11  Sim.  315;  Jope  v.  Morshead,  6  Beav.  213;  Clarke  v.  Clay- 
ton, 2  GifiP.  333;  Bowles  v.  Rump,  9  W.  R.  (V.-C.  S.  370);  never- 
theless, before  the  passing  of  that  Act,  the  Court  might 
decree  specific  performance  of  an  agreement  to  *divide  [  *  473  ] 
copyholds  {Bolton  y.  Ward,  4  Hare,  580);  or  where  there 
were  both  freeholds  and  copyholds  to  be  divided,  the  Court  might 
direct, such  a  partition  as  to  give  the  entire  copyhold  to  one  party, 
and  the  freehold,  or  a  part  of  the  freehold,  to  the  other:  Dillon  v. 
Coppin,  6  Beav.  217,  n.:  Jopey.  Morshead,  6  Beav.  217,  n. 

Leaseholds,  also,  under  the  statute  32  Hen.  8,  c.  32,  s.  1,  were 
subject  to  a  partition  during  the  term,  at  the  instance  of  the  termor 
of  an  undivided  share  {Baring  v.  Nash,  1  V.  &  B.  551),  and  the  rent 
was  apportionable  [Ames  v.  Comyns,  16  W.  K.  7i,4^,  but  the  Court 
has  refused  to  decree  partition  of  leaseholds  where  the  landlord 
might  immediately  apply  for  an  injunction  to  restrain  the  parties 
from  executing  it  by  any  act  amounting  to  waste  {North  v.  Gimian, 
Beat.  342);  or  where  the  Court  could  not  protect  one  of  the  tenants 
in  common  from  a  breach  of  covenant,  which  might  be  committed 
by  the  other  {Ih.);  and  it  seems,  if  the  lessor  had  reserved  to  him- 
self powers  against  his  lessee,  such  as  of  entry,  to  work  minerals, 
or  cut  timber,  the  Court  would  not  have  thought  the  case  within 
the  statute  (32  Hen.  8,  c.  32),  so  as  to  decree  partition  to  the  termor 
in  his  absence.     15. 

A  partition  of  a  manor  {Sparrow  y.  Fiend,  Dick.  348;  Hanbury 
V.  Hussey,  14  Beav.  152;  Ley  v.  Cox,  lb.  157;  Cattley  v.  Arnold,  4 
K.  &  J.  595),  and  of  an  advowson  {Bodicoate  v.  Steers,  1  Dick.  69; 
Mattheics  v.  Bishop  of  Bath  and  Wells,  2  Dick.  652;  Seymour  y, 
Bennett,  2  Atk.  483;  Johnstone  v.  Baber,  6  De  G.  Mac.  &  G.  439), 
has  been  decreed. 

II.  Who  7nay  claim  partition.] — Coparceners  only,  had  at  com- 
mon law  a  right  to  compel  partition  (Co.  Lit.  169,  a),  but  by  the 
Statute  of  Partition  (31  Hen.  8,  c.  1)  joint-tenants  and  tenants  in 
common  of  any  estate  of  inheritance  in  their  own  right,  or  in  right 
of  their  wives,  might  be  compelled  to  make  partition  between  them, 
and  by  32  Hen.  8,  c.  32,  s.  1,  joint-tenants  and  tenants  in  common 
for  lives  or  years  are  declared  compellable  to  make  partition  in  the 
same  way.  [Any  person  who  is  entitled  to,  or  claims  any  interest 
in  land  are  proper  parties  to  a  bill  for  partition.] 

Subject  to  the  power  conferred  upon  the  Court  by  the  Legislature 
under  the  Partition  Acts,  1868  &  1876  (31  &  32  Vict.  c.  40,  and  39 
&  40  Vict.  c.  17)  in  many  cases  (as  will  be  hereinafter  shown)  to 
direct  a  sale  instead  of  a  partition,  a  decree  of  partition  is  a  matter 
of  right  {Baring  v.  Nash,  1  V.  &  B.  554;  Parker  v.  Gerard,  Amb. 
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236),  and  it  was  held  to  be  no  objection  to  a  bill  for  partition  that 
the  interests  of  all  parties  would  not  be  finally  bound  by  it.  Con- 
sequently, a  decree  may  be  obtained  either  by  or  against  a  person 
having  only  a  limited  interest  as  tenant  for  life  {Gaskell  v.  Gaskell, 
6  Sim.  G43);  or  a  tenant  fur  life  determinable  upon  mar- 
[  *  474]  *riage  {Hobson  v.  Sherivood,  4  Beav.  184) ;  or  a  tenant  by 
the  curtesy  (Co.  Litt.  175-6);  or  a  tenant  for  a  term  (Bar- 
ing V.  Nash,  1  V.  &  B.  551 :  Heaton  v.  Dearden,  16  Beav.  147) ;  and 
■where  there  are  remaindermen  who  may  come  into  esse  and  be  en- 
titled, they  will  be  bound  by  a  decree  made  against  the  tenant  for 
life  (Wills  V.  Slade,  6  Ves.  498).  And  in  Gaskell  v.  Gaskell,  0  Sim. 
643,  Sir  L.  Shadicell,  V.C,  held,  that  a  decree  for  partition  would 
be  binding  on  the  unborn  sons  of  the  tenant  for  life  of  an  undivided 
moiety  of  an  estate,  who,  when  they  came  into  esse,  would  be  ten- 
ants in  tail;  but  as  an  agreement  for  a  partition  had  been  entered 
into  between  the  tenant  for  life  and  the  owners  of  the  fee,  of  the 
other  moiety,  an  inquiry  was  directed,  whether  it  would  be  for  the 
benefit  of  the  future  issue  of  the  plaintiff,  that  the  agreement,  either 
with  or  without  variations,  should  be  carried  into  effect.  And  his 
Honor  said,  that,  in  Martyn  v.  Ferryman,  (1  Ch.  Kep.  235),  the 
Court  decreed  a  partition,  notwithstanding  femes  coverts,  infants, 
and  incumbrancers,  were  concerned. 

A  tenant  in  tail  also  may  compel  partition  (Lord  Brook  v.  Hertford, 
2  P.  Wms.  518),  and  it  has  been  decided  that  a  partition  between 
tenants  in  tail,  though  but  by  parol,  bound  the  issue,  Burton  v. 
Jeux,  2  Vern.  232  cited ;  Rose  v.  Rose,  lb. 

It  has  been  held  to  be  irregular  for  a  bill  to  be  filed  by  a  person 
of  unsound  mind  not  so  found  by  inquisition,  by  his  next  friend,  for 
the  purpose  of  dealing  with  the  real  estate  of  the  person  of  unsound 
mind,  by  partition  or  sale.  See  Halfhide  v.  Robinson,  9  L.  R.  Ch. 
App.  373,  in  which  case  such  a  bill  having  been  filed  and  a  decree 
for  sale  made^  upon  a  petition  being  afterwards  presented  under 
the  Trustee  Act,  1852  (15  &  16  Vict.  c.  90),  for  an  order  vesting  the 
estate  of  the  plaintiff  in  the  purchaser,  the  Lords  Justices  refused 
to  make  the  order,  considering  the  suit  to  be  irregular,  but  as  the 
plaintiff's  share  was  only  200Z.,  and  she  had  no  other  property,  di- 
rected an  application  to  be  made  in  Lunacy,  under  the  13th  section 
of  the  Lunacy  Regulation  Act,  1862  (25  &  26  Vict.  c.  86),  for  a  sale, 
and  permitted  the  petition  to  be  amended  for  that  purpose. 

A  person  can  only  compel  partition  when  entitled  in  possession. 
For  it  has  been  held,  that  a  bill  for  a  partition  could  not  be  main- 
tained by  a  joint-tenant  or  tenant  ia  common  in  reversion  or  re- 
mainder (Evans  v.  Bagshaiv,  8  L.  R.  Eq.  469;  5  L.  R.  Ch.  App. 
340);  nor  could  he,  after  he  has  filed  a  bill,  by  acquiring  a  title  in 
possession  and  amending  his  bill,  put  himself  in  a  better  position. 
lb. 

And  if  a  person  seeks  partition  of  leaseholds,  claiming  a  title 
under    a    will    alleged   to   be    suppressed,   Probate    must    be    ob- 
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*tained  in  the  Probate  Division  before  relief  can  be  granted.  [  *  475  ] 
See  Pinney  v.  Hunt,  6  Ch.  D.  98. 

A  mortgagee  of  an  undivided  share  may  commence  an  actio  a  for 
foreclosure  and  partition,  and  may  move  for  a  receiver  of  the  rents 
of  the  undivided  share  of  the  mortgagor:  Fall  v.  Elkins,  9  W.  R. 
(M.  R.)  861. 

A  partition,  however,  appears  not  to  be  properly  incident  to  a 
foreclosure  or  redemption  suit  in  such  a  way,  that  the  owners  of  the 
equity  of  redemption  can  be  allowed  to  insist  on  it  against  the  will 
of  the  mortgagee,  who  has  no  interest  in  the  question :  Watkins  v.  Wil- 
liayns,  3  Mac.  &  G.  622.  [Tenants  in  common,  judgment  creditors 
and  mortgagees  are  not  proper  parties  to  a  bill  for  partition :  Long's 
Appeal,  2'7  P.  F.  Smith,  151;  Thurston  t'.  Minke,  32  Md.  571;  Law 
V.  Holmes,  2  C.  E.  Green,  148.  A  mortgagee  may,  however,  be 
joined  when  it  is  necessary  for  the  protection  of  his  interest:  Whit- 
ton  V.  Whitton,  38  N.  H.  135.] 

It  has  been  laid  down  that  it  is  essential  to  partition  that  the 
legfil  title  should  be  before  the  Court  [Miller  v.  Warmington,  1  J. 
&  W.  493),  hence  where  one  of  several  tenants  in  common  made  a 
lease  of  his  undivided  share  for  99  years,  it  was  held  that  the  lessee 
was  a  necessary  party  to  a  bill  for  partition  (Cornish  v.  Gest,  2 
Cox,  27) ;  but  that  a  mortgagee  of  the  entirety  was  not  [Siuan  v.  Swan, 

8  Price,  518).     See  Clarke  \.  Clayton,  2  Giff.  333;  Bowles  v.  Rump, 

9  W.  R.  370;  Greenwood  v.  Percy,  26  Beav.  572.  As  to  evidence 
of  title,  see  Doyle  v.  Keenan,  9  L.  R.  Ir.  168. 

An  annuitant  whose  annuity  is  charged  on  the  whole  of  the  es- 
tate, is  not  a  necessary  party  to  a  partition  action  (Hixon  v.  East- 
wood, W.  N.  1868,  p.  13),  and  in  a  recent  case  where  the  plaintiff 
and  defendant  were  entitled  in  equal  moieties  to  an  estate  charged 
with  an  annuity,  the  order  in  the  partition  action  was  ordered  to  be 
drawn  up  with  a  declaration  that  it  was  to  be'without  prejudice  to 
the  rights  of  the  annuitant,  but  that  inter  se  each  of  the  parties  to 
the  action  was  liable  to  pay  one  half  of  the  annuity:  Poole  v.  Poole, 
W.  N.  1885,  Jan.  31,  p.  15. 

Service  of  a  notice  of  a  decree  under  section  9  of  the  Partition 
Act,  1868  (31  &  32  Vicfc.  c.  40),  will  now  be  sufficient  to  bind  per- 
sons who  formerly  were  made  parties  in  the  first  instance. 

The  title  of  the  plaintiff  to  an  interest  in  the  property  of  which 
he  seeks  partition  must  be  shown,  and  where  he  could  show  none, 
his  bill  has  been  dismissed:  Parker  v.  Gerard,  Amb.  236;  Jojoe  v. 
Morshead,  6  Beav.  213.  [Unless  the  title  is  undisputed,  the  bill 
will  be  dismissed,  or  it  may  be  retained  until  the  title  has  been 
settled  at  law.  A  bill  for  partition  cannot  be  made  the  means  of 
trying  a  disputed  title:  Williams  v.  Wiggard,  53  111.  233;  Moi-^n- 
hout  V.  Higuera,  32  Cal.  289;  Bruton  v.  Rutland,  3  Humph.  435; 
Gourley  v.  Woodbury,  43  Vt.  89;  Albergottie  v.  Chaplin,  10  Rich. 
Eq.  428;  Hussam  u.^Day,  39  Miss.  392;  Dewitt  v.  Ackerman,  2  C. 
E.  Green,  215;  Smith  v.  Smith,  10  Paige,  470.] 
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"Where,  however,  there  is  only  a  small  failure  in  the  proof  of  title, 
or  the  interests  of  the  parties  in  the  property  are  uncertain,  they  may 
be  ascertained  by  a  reference,  and  this  must  have  been  done  previous 
to  a  commission  issuing  under  the  old  practice  for,  as  is  laid  down 
in  the  principal  case,  it  was  not  the  duty  of  the  commissioners  to 
ascertain  the  proportions  and  rights   of  the  parties;    their   duty 

commenced  when  they  were  ascertained,  and  they  would 
[  *476  ]  then  have  to  make  a  division  between  the  parties  in  *  those 

ascertained  proportions:  Calmady  v.  Calmady,  .2  Ves.  jun. 
568;  Colev.  Seicell,  15  Sim.  284;  Jope  v.  Morshead,  6  Beav.  213. 
But  it  seems  that  a  defendant  in  a  partition  suit  was  not  entitled 
of  right  as  against  a  co-defendant  to  an  inquiry  as  to  title:  Back- 
house V.  Paddon,  14  W.  R.  273.  [If  the  dispute  about  the  title  in- 
volves only  an  equitable  element,  the  Court  has  jurisdiction  over 
the  entire  matter:  Longwell  v.  Bentley,  11  Harris  (Pa),  99;  Lever- 
ton  V.  Waters,  7  Cold.  20;  Obert  v.  Obert,  2  Stock.  Ch.  98;  Carter 
V.  Taylor,  3  Head,  30.] 

The  uncertainty,  therefore,  of  what  are  the  shares  of  the  differ- 
ent parties,  is  an  objection,  not  to  partition  altogether,  but  to  par- 
tition until  such  shares  have  been  ascertained. 

III.  Alode  in  ivhich  partition  is  effected.^ — It  is  not  the  ordinary 
practice  to  issue  a  commission  for  the  purpose  of  making  a  partition, 
as  a  partition  can  now  be  made  in  Chambers  where  inquiries  are 
necessary,  if  they  are  not,  a  partition  may  be  made  at  the  hearing. 
For  Decrees  of  Partition  see  2  Set.  Dec,  1019,  4th  ed. 

The  inconvenience  or  difficulty  in  making  a  partition  has  been 
held  to  be  no  objection  to  a  decree.  See  Warner  v.  Baynes,  Amb. 
589;  Parker  \.  Gerard,  Amb.  236.  [See  Scoville  v.  Kennedy,  14 
Conn.  339;  Wood  v.  Little,  35  Me.  107;  Smith  v.  Smith,  10  Paige, 
470.]  The  absurdities  to  which  this  state  of  the  law  led  plainly 
pointed  out  the  propriety  of  conferring  upon  the  Courts  (as  has  since 
been  done)  power  in  certain  cases  to  order  a  sale  instead  of  a  par- 
tition of  lands  held  in  joint-ownership.  In  the  well-known  case  of 
Turner  v.  Morgan,  8  Ves.  143,  there  was  a  decree  for  a  partition  of 
a  single  house.  Sir  Samuel  Romilly,  moreover,  in  his  argument, 
mentTons  the  case  of  one  Benson,  an  attorney  at  Cockermouth, 
where  the  partition  was  actually  carried  into  efPect  by  building  up 
a  wall  in  the  middle  of  a  house.  It  appears  also  from  a  note  in  the 
principal  case  (ante,  p.  462),  that  after  the  commission  in  Turner 
v.  Morgan  had  been  executed,  an  exception  was  taken  by  the  de- 
fendant, on  the  ground  that  the  commissioners  allotted  to  the  plain- 
tiff the  whole  stack  of  chimneys,  all  the  fire-places,  the  only  stair- 
case, and  all  the  conveniences  in  the  yard;  but  Lord  Eldon  over- 
ruled the  exception,  saying  he  did  not  know  how  to  make  a  better 
partition  for  them;  that  he  had  granted  the  commission  with  great 
reluctance,  but  was  bound  by  authority,  and  it  must  be  a  strong 
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case  to  indaee  the  Court^to  interpose,  as  the  parties  ought  to  agree 
to  buy  and  sell. 

But  it  has  never  been  considered  necessary  that  every  house  on 
an  estate  should  be  divided,  if  a  sufficient  part  of  the  whole  could 
be  allotted  to  each;  and  in  making  a  division  the  Court  would  take 
the  convenience  of  the  parties  into  consideration.  See  The  Earl  of 
Clarendon  v.  Hornby,  1  P.  "VVms.  446;  Watson  y.  Duke  of  Northum- 
berland, 11  Ves.  162;  Lister  v.  Lister,  3  Y.  &  C.  Exch.  Ca.  540. 

Where  commissioners  are  appointed  for  a  partition,  the 
*  procedure  is  by  summons.     As  to  mode  of  appointment   [  *  477  ] 
see  Howard  v.  Barnwell,  2  N.  R.  414;  2  Set.  Dec.   1027, 
4th  ed. 

The  duties  of  Commissioners  in  making  their  allotment  are  well 
set  forth  by  Kindersley,  V.-C,  in  a  case  where  a  partition  had  been 
directed  between  two  co-heiresses.  "It  appears,"  said  his  Honor, 
"to  me  what  the  commissioners  ought  to  do  in  this  case  is,  that  hav- 
ing divided  the  property  into  two  equal  parts,  they  should  consider 
all  the  circumstances  of  the  parties  and  the  property.  Suppose  for 
example  (which  sometimes  happen),  that  one  of  the  parties  has 
property  in  a  particular  county  or  parish,  and  that  one  of  the  allot- 
ments is  contiguous  to  the  property  already  belonging  to  one  party, 
and  there  is  another  allotment  not  contiguous,  that  would  be  a  good 
ground,  cceteris paribus,  for  alloting  that  particular  portion  to  the 
individual  to  whom  it  is  much  more  convenient  to  have  it  than  the 
other.  They  may  also  take  into  consideration  the  circumstance  that 
one  of  these  is  the  eldest  daughter,  and  therefore,  although  she  has 
no  right  of  priority  of  choice,  still  her  being  the  elder  is  a  circum- 
stance which  the  commissioners  may  consider  to  be  a  ground,  cceteris 
paribus,  of  coming  to  a  decision  on  the  allotment.  So,  again,  you 
have  the  circumstance  that  she  is  a  married  lady,  and  that  her  hus- 
band has  taken  the  family  name,  and  has  no  mansion,  and  it  is  pro- 
posed that  they  should  keep  up  the  family  mansion;  and  when  the 
commissioners  are  looking  into  the  matter,  they  must  exercise  their 
discretion,  and  give  the  lots  with  reference  to  that  state  of  circum- 
stances; although  the  fact  of  the  plaintiff  being  the  eldest  daugh- 
ter constitutes,  as  I  conceive,  no  right  or  claim  under  the  commis- 
sion to  priority  of  choice.'"  Per  Sir  E.  T.  Kindersley,  V.-C,  in  Can- 
ning v.  Canning,  2  Drew.  436. 

"If  the  commissioners  can  find  nothing  to  guide  their  discretion, 
as  a  last  resort  they  may  draw  lots."  lb.  437,  "If  they  cannot 
agree  as  to  what  they  ought  to  do,  they  ought  to  make  separate  re- 
turns, so  that  the  Court  may  deal  with  the  separate  returns  as  it 
may  think  advisable,  and  not  a  joint  return,  saying  they  cannot 
agree."  lb.  437,  438.  "The  Court,  however,  has  no  authority 
where  the  commissioners  cannot  agree  to  appoint  a  person  to  draw 
lots."  lb.  438.  See  also  Watson  v.  Duke  of  Northumberland,'^! 
Ves.  ]53;  Corbet  v.  Davenant,  2  Bro.  C.  C.  252;  Earl  of  Claren- 
don V.  Hornby,  1  P.  Wms.  446,  2  Set.  Dec.  1027, 1028,  4th  ed.  And 
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it  seems  that  if  two  commissioners  make  a  return  one  way,  and  two 
a  contrary  way,  both  will  be  suppressed,  and  a  new  commission 
will  be  directed,  to  an  uneven  number  (  Watson  v.  Duke  of 
[*  478  ]  Northumberland,  11  Ves.  153;  Corbet  v.  *  Davenant,  2  Bro. 
C.  C.  252 ),  as  is  generally  the  case  now  in  the  first  instance: 
Howard  v.  Barmcell,  2  N.  R.  414. 

The  commissioners  having  made  their  allotment,  prepare  a  cer- 
tificate showing  what  has  been,  done;  and  the  commissioners'  cer- 
tificate, with  the  depositions  and  schedule  annexed  and  engrossed, 
are  transmitted  to  the  Record  and  Writ  Clerk's  office,  and  filed: 
Jones  V.  Totty,  2  S.  &  S.  219. 

The  certificate  may  then  be  either  confirmed  on  notice  (Attorney- 
GeneroJ  v.  Hamilton,  1  Madd.  215);  or  if  no  cause  be  shown  within 
the  time  limited,  may  be  made  absolute. 

The  return  of  the  commissioners,  like  an  award,  will  not,  if  hon- 
estly made,  be  set  aside  on  slight  grounds,  or  for  mere  unequality 
of  value:  Amos  v.  Comyns,  16  W.  R.  74;  Pee7's  v.  Needham,  19 
Beav.  316. 

It  may,  however,  be  set  aside  on  proof  of  misconduct,  partiality, 
excess  of  authority,  clear  mistake  or  gross  error  of  judgment  on  the 
part  of  the  commissioners:  Story  v.  Johnson,  1  Y.  &  C.  Ex.  538; 
Jones  V.  Totty,  L  Sim.  136;  Manners  v.  Charlesworth,  1  My.  &  K. 
330;  Peers  v.  Needham,  19  Beav.  316. 

For  the  sake  of  convenience,  in  equity  a  recompense  has  been 
made,  either  by  a  sum  of  money,  or  rent  for  equality,  or  owelty  of 
partition:  The  Earl  of  Clarendon  v.  Hornby,  1  P.  Wms.  446;  War- 
ner V.  Bayyies,  Amb.  589;  Story  v.  Johnson,  1  Y.  &  C.  Exch.  Ca. 
538;  S.  C,  2  Y.  &  C.  Exch.  Ca.  586,  610,  611.  This  could  not  have 
been  done  under  the  writ  of  partition  at  law:  Co.  Litt.  176,  a.,  b., 
168,  a.  Littleton  has  indeed  spoken  of  a  rent-charge  for  owelty, 
or  equality  of  partition:  Litt.  251.  But,  as  observed  by  Mr.  Jus- 
tice Story,  this  is  not  in  a  case  of  compulsory  partition  by  writ,  but 
of  a  voluntary  partition  by  deed  or  parol:  1  Stor.  Eq.  Jur.  534,  n.  4. 
[In  certain  cases,  an  allowance  may  be  made  for  money  expended 
in  improvements:  Hall  v.  Piddock,  6  C.  E.  Green,  314;  Sneed  v. 
Atherton,  6  Dana,  276;  Dean  v.  O'Meara,  47  111.  120;  Swan  v. 
Swan,  8  Price,  518;  Doughady  v.  Crowell,  3  Stock.  201;Respass  v. 
Breckinridge,  2  A.  K.  Marsh,  581 ;  Conklin  v.  Conklin,  3  Sandf.  Ch. 
64.] 

But  the  commissioners  themselves  unless  directed  by  a  decree,  2 
Seton  on  Decrees,  1028,  4th  Ed. )  have,  it  seems,  no  power  to  award 
sums  to  be  paid  for  owelty  of  partition:  such  power  rests  with  the 
Court;  and  in  Mole  v.  Mansfield,  15  Sim.  41,  where  the  commis- 
sioners had  awarded  certain  sums  to  be  paid  for  such  pur- 
pose. Sir  L.  Shadivell,  V.-C,  said,  they  had  no  power  to  do  so; 
and,  one  of  the  parties  being  an  infant,  he  directed  the  Master  to 
inquire  and  state  whether  it  was  fit  and  proper  that  the  sums 
awarded  should  be  accepted.  See  Peers  v.  Needham,  19  Beav.  316. 
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Sometimes  the  Court  would  approve  of  a  partition  without  a  com- 
mission, even  Avhen  infants  were  interested,  upon  satisfactory  evi- 
dence of  value:  Brassey  v.  Chalmers,  4  De  G.  Mae.  &  G.  528;  Stayi- 
ley  v.  Wrigley,  3  S.  &  GifP.  18;  Clarke  v.  Clayton,  2  Giff. 
333;  Bowles  Y.  Rump,  9  *  W.  R.  (V.  C.  S.)  370;  Greemcood  [  *  479  ] 
V.  Percy,  26  Beav.  572.  [A  Court  of  Chancery  will  order  an 
account  where  one  joint  owner  has  received  more  than  his  share  of 
theprotits:  Leach  v.  Beattie,  33  Vt.  195;  Carter  v.  Garter,  5  Munf. 
108;  Rozier  v.  Griffith,  31   Mo.  171;  Early  v.  Friend,  16  Grat.  21.] 

In  making  a  decree  for  a  partition,  the  equitable  rights  of  all  the 
parties  interested  in  the  estate  have  been  adjusted:  Story  v.  John- 
son, 2  Y.  &  C.  Exch.  Ca.  586.  Thus,  although  in  point  of  law,  a  de- 
fendant to  a  bill  for  partition  might  not  have  a  lien  on  the  premises 
for  money  expended  in  buildings  and  improvements,  plaintiffs  have 
not  been  allowed  to  take  advantage  of  that  expenditure  without 
making  an  allowance;  the  Court,  therefore,  has  refused  to  interfere 
but  on  such  terms,  and  has  ordered  a  reference  to  take  an  account 
of  what  has  been  expended  necessarily,  or  with  the  concurrence  of 
the  plaintiff:  Sivan  v.  Sivan,  8  Price,  518;  Leigh  v.  Dickeson,  15  Q. 
B.  D.  61. 

And  where  one  joint  owner  appears  to  have  received  more  than 
his  share  of  the  rents  and  profits  of  the  estate,  the  Court  has  directed 
an  account,  and  has  declined  to  act,  in  analogy  to  proceedings  at 
law  for  a  partition,  by  confining  its  relief  merely  to  partition  {Lori- 
mer  v.  Lorimer,  5  Madd.  363:  Hill  v.  Fidlhrook,  Jac.  574;  Story  v. 
Johnson,  1  Y.  &  C.  Exch.  Ca.  598;  S.  C,  2  Y.  &  C.  Exch.  Ca.  586; 
Hyde  v.  Hindly,  2  Cox,  408);  or  where  he  had  been  in  possession, 
he  has  been  charged  an  occupation  rent:  Turner  v.  Morgan,  8 
Ves.  145. 

A  tenant  in  common,  however,  occupying  the  premises,  but  ad- 
mitting some  co-tenants,  and  not  excluding  any,  has  been  held  not 
so  chargeable  (M'Mahon  v.  Burchell,  5  Hare,  322),  but  he  has  been 
held  to  be  chargeable  if  he  excluded  the  others:  Pascoev.  Sivan,  27 
Beav.  508.  However,  unless  a  tenant  in  common  in  possesion  be 
charged  with  an  occupation  rent,  he  will  not  be  entitled  to  any  ac- 
count of  substantial  repairs  and  lasting  improvements  on  any  part 
of  the  property:  Teasdale  v.  Sanderson,  33  Beav.  534.  See  Sican  v. 
Swan,  8  Price,  518. 

A  sum  due  in  respect  of  occupation  rent,  may  be  charged  upon 
the  particular  share  on  further  consideration:  Graham  v.  Cole,  2 
Set.  Dec.  1006,  1007,  4th  Ed. 

And  now  in  an  action  for  partition,  where  one  of  the  co-owners  is 
in  occupation,  though  not  in  exclusive  occupation,  of  the  property, 
the  Court  has  jurisdiction  under  the  Judicature  Act,  1873,  s.  25, 
subs.  8,  to  appoint  a  receiver  until  the  hearing,  unless  such  co- 
owner  elects  to  pay  an  occupation  rent:  Porter  v.  Lojoes,  7  Ch. 
D.  358. 

A  mill  may  be  divided  by  giving  to  the  parties  every  other  toll- 
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dish,  as  would  have  been  done  at  law  in  case  of  the  writ  de  parii- 
fions  faciendd;  and  in  this  case  cequitas  sequitur  legem:  Earl  of 
Clarendon  v.  Hornby  1  P.  Wms.  447,  per  Lord  Macclesfield. 

It  was  also  said  by  Lord  Macclesfield,  that  an  advowson 
[  *^  480]  might  *be  divided  by  giving  every  other  presentation  to 
the  church.  Ih.  In  the  case  however,  of  Johnstone  v. 
Baber,  6  De  G.  Mac.  &  G.  439 ;  the  right  to  present  to  an  advowson 
being  vested  in  tenants  in  common,  it  was  held  by  the  Court  of  Ap- 
peal in  Chancery,  overruling  the  decision  of  fiir  John  Romilly,  M.K. 
\22  Beav.  562),  that  the  right  to  nominate  was  not  to  be  exercised 
according  to  seniority,  but  was  to  be  determined  by  lot:  S.  C.  2  Set. 
Dec.  1026,  4th  Ed.  [Cox  v.  McMullin,  14  Grat.  82;  Haywood  v. 
Judson,  4  Barb.  (S.  C.)228;  Wartield  v.  Warfield,  5Har.  &  J.  459.] 

In  such  cases,  even  under  the  old  law,  the  Court  would,  it  seems, 
direct  the  partition  at  once,  by  decree,  without  resorting  to  a  com- 
mission: Bodicoate  v.  Steer,  1  Dick.  69,^Set.  Dec.  1026,  587, 4th  Ed. 

But  under  the  present  law,  the  Court'  in  the  case  of  any  advow- 
son, would  order  it  to  be  sold,  and  the  proceeds  to  be  divided 
amongst  the  parties  according  to  their  interests  ( Young  v.  Young, 
18  L.  R.  Eq.  174,  cited);  because  by  reason  of  the  nature  of  such 
property  a  sale,  and  a  distribution  of  the  proceeds  thereof,  after 
payment  of  costs,  would  be  more  beneficial  for  the  parties  interested 
than  a  partition  of  the  property  between  them.' 

A  partition  never  effects  the  rights  of  third  parties;  for  instance, 
in  the  principal  case,  it  was  held  that  the  rights  of  common  of 
others  over  the  soil  and  freehold,  which  the  parties  to  the  bill  had 
in  common  amongst  them,  would  not  be  affected  by  the  partition. 

So  in  a  recent  case  where  an  action  was  commenced  for  a  parti- 
tion of  an  estate  by  the  owner  of  one  moiety  against  defendant 
owing  the  other  moiety,  it  was  held  by  Chitty  J.,  that  an  annuitant 
whose  annuity  was  a  charge  on  the  whole  estate,  was  not  a  neces- 
sary party  to  the  action,  but  his  Lordship  directed  an  order  to  be 
drawn  up  with  a  declaration  that  it  was  without  prejudice  to  the 
ricrhts  of  the  annuitant,  and  that  inter  se  each  of  the  parties  to  the 
action  was  liable  to  pay  one  half  of  the  annuity:  Poole  v.  Poole,  W. 
N.,  Jan.  31,  1885,  p.  15.  See  also  Hixon  v.  Easttvood,  W.  N.  1868, 
p.  13. 

For  this  reason,  as  a  mortgagee  of  the  premises  is  entitled  to  the 
whole,  and  is  not  afifected  by  a  partition,  he  will  not  be  a  necessary 
party  to  the  suit:  Sivan  v,  Swa^i,  8  Price,  518.  And  in  a  recent 
case  where  one  of  two  tenants  in  common  was  in  possession  under 
a  mortgage  which  had  been  transferred  to  him,  it  was  held,  that  in 
a  partition  action  by  the  other  co-tenant  interested  in  the  property, 
he  was  entitled  to  a  sale  thereof  subject  to  the  mortgage:  Waite  v. 
Bingley,  21  Ch.  D.  674.  [The  owners  of  real  estate  subject  to  a 
mortgage  will  be  granted  partition,  in  which  case  the  equity  of  re- 
d<?mption  only  is  divided:  Bisph.  Eq.  Se*c.  489;  Wooten  v.  Cope- 
land,  7  Johns.  Ch.  140.] 
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Where,  in  a  suit  for  partition,  the  defendants  are  desirous  that 
there  shall  be  no  partition  of  their  several  shares,  the  par- 
tition  may  be  contined  to  the  aliquot  share  of  *  the  plain-  [  *  481  ] 
tiff:  Hobson  v.  Sherwood,  4  Beav.  184. 

Where  the  shares  nave  been  allotted  to  each  of  the  parties,  the 
partition  is  perfected  by  reciprocal  conveyances;  and  one  party  can- 
not impose  upon  another  as  a  condition  of  his  executing  a  convey- 
ance, that  all  the  other  parties  roust  join  in  the  conveyance  to  him: 
Orger  v.  Spark,  9  W.  R.  (V.  C.  W. )  180.  And  see  Boivra  v.  Wright, 
4  De  G.  &  Sm.  265. 

On  the  death,  after  decree,  of  a  person  entitled  to  a  share,  the 
Court  will  direct,  in  case  he  has  devised  it,  that  it  should  be  al- 
lotted to  his  deviseo:    Valentine  v.  Middieton,  2  Ir.  Ch.  Rep.  93. 

Where  the  shares  of  the  parties  were  very  minute  and  complicated, 
the  Court,  in  order  to  save  expense,  instead  of  directing  a  conveyance 
of  the  several  shares,  has  declared  each  of  the  parties  trustees  as  to 
the  shares  allotted  to  the  others  of  them,  and  then  vested  the  whole 
trust  estate  in  a  single  new  trustee  under  the  Trustee  Acts,  with 
directions  to  convey  to  the  several  parties  their  allotted  shares: 
Shepherd  v.  Churchill,  25  Beav.  21. 

Where  infants  were  parties,  the  conveyances  formerly  were  re- 
spited until  they  came  of  age,  and  a  day  given  them  to  show  cause 
against  the  decree.  See  Brook  v.  Hertford,  2  P.  Wms.  518,  519  ; 
Tuckfield  v.  Buller,  1  Dick.  240,  Amb.  197;  Thomas  v.  Gyles,  2  Vern.' 
232;  Wills  v.  Slade,  6  Ves.  498;  Attorney-General  v.  Hamilton,  1 
Madd.  214.  [Cocks  u  Simmons,  57  Miss.  183;  Bavingtonu.  Clark, 
2  Pa.  St.  115;  Rogers  v.  Conger,  7  Johns.  557.]  Where,  however, 
the  legal  estate  of  the  share  in  which  an  infant  was  beneficially  in- 
terested, was  vested  in  trustees,  the  order  need  not  contain  a  direc- 
tion for  the  infant  to  execute  a  conveyance  when  of  age,  as  the  decree 
of  the  Court  would  bind  the  equitable  interest  of  the  infant,  and  the 
trustee  might  make  an  immediate  conveyance  of  the  legal  estate  • 
Cole  V.  Seicell,  17  Sim.  40. 

Partition  at  law,  in  this  respect,  differed  from  partition  in  equity, 
for  in  the  former  no  conveyances  were  requisite,  as  it  operated  by 
the  judgment  of  the  Court  of  law,  in  pursuance  of  which,  possession 
was  at  once  delivered  up,  and  the  rights  of  all  parties  were  there- 
upon concluded.     See  Whaley  v.  Daicson,  2  S.  &  L.  371.  372. 

After  a  decree  has  been  made  in  a  partition  suit,  the  Court  has 
jurisdiction  to  grant  an  injunction  to  restrain  the  defendant  from 
destroying  or  wasting  the  property:  Bailey  v.  Hobson,  5  L.  R.  Ch. 
App.  180;  Hughes  v.  D'Arcy,  8  I.  R.  Eq.  71;  and  see  Wright  v. 
Atkyns,  1  V.  &  B.  313. 

But  where,  after  a  decree  for  sale  in  a  partition  suit,  a  defendant 
who  was  in  the  occupation  of  the  property,   but  bound  by  no  con- 
tract of  tenancy  proposed  to  sell  the  hay  and  turnips  from  ofiP  the 
land,  contrary  to  the  custom  of  the  country  as  between  land- 
lord and  tenant,  it  was  *  held  by  Lord  Justice   Giffard,  [  *  482  J 
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reversing  the  decision  of  Sir  J.  Stuart,  V.-C,  that  this  was  not  such 
a  destruction  of  the  property  as  the  Court  would  restrain,  and  a 
motion  for  an  injunction  was  refused:  Bailey  v.  Hobson,  5  L.  R.  Ch. 
App.  180. 

A  suit  for  partition  being  based  on  the  assumption  that  there  is 
no  litigation,  it  has  been  held  that  a  bill  for  a  partition  could  not  be 
made  the  means,  even  under  Sir  Jolui  Rolfs  Act  (25  &  26  Vict.  c. 
42),  for  trying  a  disputed  legal  title.  Thus  in  Slade  v.  Barlow,  7 
L.  R.  Eq.  296,  a  plaintiff  claiming  to  be  legally  entitled  to  an  un- 
divided share  in  a  freehold  estate,  filed  a  bill  for  partition,  raising 
the  question,  whether  upon  the  construction  of  the  settlor's  will,  the 
estate  passed  under  a  specific  or  under  a  residuary  devise,  it  was 
held  by  Sir  W.  M.  James,*Y.  C,  that  the  Court  had  no  jurisdiction 
to  try  such  a  question  in  a  partition  suit,  and  the  bill  was  ordex*ed 
to  be  retained  for  a  year  with  liberty  to  the  plaintiff  to  bring  such 
action  as  he  might  be  advised.  See  also  Potter  v.  Waller,  2  De  G. 
&  Sm.  410;  Giffard  v.  Williams,  5  L.  R.  Ch.  546,  reversing  .S.  C,  8 
L.  R.  Eq.  494;  Bolton  v.  Bolton,  1  L.  R.  Eq.  298,  n.,and  see  Moore 
V.  Kempston,  I.  Rep.  4  Eq.  306;   Ward  v.  Ward,  18  W.  R.  87. 

Where  parties  to  a  partition  suit  are  equally  interested,  the  practice 
is  to  give  the  custody  of  the  deed  of  partition  and  other  deeds  to 
the  plaintiff;  but  if  they  are  not,  then  they  are  usually  given  to  the 
person  who  has  the  largest  interest  in  the  property:  per  Sir  John 
Romilly,  M.R.,  in  Elton  v.  Elton,  27  Beav.  633;  and  see  Jones  v. 
Robinson,  3  De  G.  Mac.  &  G.  911.  [In  some  of  the  States,  the  de- 
cree for  partition  has  either  by  judicial  decisions  or  by  statute,  the 
effect  of  vesting  the  titles  of  the  different  purparts  in  the  persons 
entitled  thereto,  without  the  necessity  of  a  conveyance.  See  Griffith 
V.  Phillips,  3  Grant's  Cases,  381.] 

In  a  recent  case,  where  a  great  many  persons  were  interested  in 
a  partition  deed,  it  was  directed  to  be  enrolled,  with  liberty  to  any 
party  to  have  a  duplicate  at  his  own  expense:  Elton  v.  Elton,  27 
Beav.  632.  But  if  any  of  the  deeds  relate  solely  to  any  distinct 
part  of  the  property  allotted  to  any  party,  they  will  be  delivered  to 
him:  Jones  v.  Robinson,  3  De  G.  Mac.  &  G.  910,  913;  2  Set.  Dec. 
1019,  4th  ed. 

A  power  of  exchange  may  also  be  executed  by  deed  of  partition: 
Re  Frith  and  Osborne,  3  Ch.  D.  618.  See  Dav.  Couv.  vol.  5,  part 
2,  pp.  10—74. 

It  has  been  held  in  Ireland,  that  an  order  for  partition,  as  it  is 
not  a  parliamentary  conveyance,  can  be  amended  before  sale:  In  re 
Martin's  Estate,  3  L.  R.  Ir.  255. 

IV.  Sales  xchen  directed  previous  to  and  under  the  Partition  Acts 

instead  of  Partitions.^ — The  Court,  before  the  Partition  Act,  1868 

(31  &  32  Vict.  c.  40),  had  jurisdiction  in  a  partition  suit  even  where 

infants  were  interested,   if  it  appeared   to  be  for  their 

[*483]   benefit,  to  direct  a  sale,  instead  of  a  *  partition;  at  any 
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rate,  if  the  parties  sui  juris  desired  a  sale.  It  was  managed  some- 
what indirectly  in  this  manner:  the  Court  directed  that  the  infant's 
costs  should  be  a  charge  on  his  share,  and  that  they  should  be 
raised  by  a  sale,  and  if  the  other  parties  who  were  sui  juris  con- 
curred, a  sale  of  the  entirety  could  then  bemade.  See  Richards  v. 
Rickards,  15  W.  K.  3S0;  Smith  v.  Birch,  18  L.  T.  (N.  S.)  174; 
Thackeraij  v.  Parker,  1  N.  R.  (V.-C.  VV.)  D67;  Davis  v.  Turvey,  32 
Beav.  554;  Hubbard  v.  Hubbard,  2  Hem.  &  Mill.  38.    • 

So  a  sale  was  by  consent  directed  in  a  partition  suit  of  a  freehold 
estate  in  which  a  married  ivoman  was  interested  for  her  separate  use 
tvithout  power  of  anticipation,  the  Court  having  first  made  her  costs 
a  charge  on  her  share,  and  directed  them  to  be  raised  by  a  sale 
thereof.     See  Fleming  v.  Armstrong,  34  Beav.  109. 

A  similar  order  was  also  made  in  the  case  of  a  lunatic:  Singleton 
V.  Hopkins,  4  W.  R.  107. 

But  it  was  decided  in  a  partition  suit,  that  if  one  of  several  tenants 
in  copimon  refused  to  sell,  he  could,  however  ruinous  to  all  parties 
might  be  the  result,  insist  upon  a  partition:  Griffies  v.  Griffies,  11 
W.  R.  (V.-C.  K.)  943. 

As  to  form  of  order  when  one  of  the  defendants  was  an  infant 
and  another  was  out  of  the  jurisdiction,  see  Hubbard  v.  Hubbard,  2 
Hem.  &  Mill.  38. 

The  Partition  Act,  1868  (31  &  32  Vict.  c.  40),  has  very  usefully 
increased  the  jurisdiction  of  Courts  of  equity  to  direct  sales  instead 
of  partitions.  By  this  Act  it  is  enacted  that  "In  a  suit  for  parti- 
tion, where  if  this  Act  had  not  been  passed,  a  decree  for  partition 
might  have  been  made,  then  if  it  appears  to  the  Court  (by  which  is 
meant,  the  Courts  of  Chancery  in  England,  Ireland,  and  the  county 
palatine  of  Lancaster,  and  the  Landed  Estates  Court  in  Ireland, 
sect.  2),  that,  by  reason  of  the  nature  of  the  property  to  which  the 
suit  relates,  or  of  the  number  of  the  parties  interested,  or  presump- 
tively interested  therein,  or  of  th^  absence  or  disability  of  some  of 
those  parties,  or  of  any  other  circumstance,  a  sale  of  the  property 
and  a  distribution  of  the  proceeds  would  be  more  beneficial  for  the 
parties  interested,  than  a  division  of  the  property  between  or  among 
them,  the  Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the 
parties  interested,  and  notwithstanding  the  dissent  or  disability  of 
any  others  of  them,  direct  a  sale  of  the  property  accordingly,  and 
may  give  all  necessary  or  proper  consequential  directions"  (sect.  3). 
[Partition  may  be  had  of  an  equitable  estate,  or  of  an  incorporeal 
hereditament:  Baily  v.  Sisson,  1  R.  I.  233;  Hitchcock  v.  Skinner,  1 
Hoff.  Ch.  21.] 

"In  a  suit  for  partition,  where,  if  this  Act  had  not  been  passed,  a 
decree  for  partition  might   have  been   made,  then  if  the  party  or 
parties  interested,  individually  or  collectively,  to  the  ex- 
tent of  one  *  moiety  or  upwards  in  the  property  to  which  [  *484] 
the  suit  relates,  request  the  Court  to  direct  a  sale  of  the 
property  and  a  distribution  of  the  proceeds,  instead  of  a  division  of 
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the  property  between  or  among  the  parties  interested,  the  Cowrt 
shall,  unless  it  sees  good  reason  to  the  contrary,  direct  a  sale  of  the 
property  accordingly,  and  give  all  necessary  or  proper  consequential 
directions"  (sect.  4). 

"  In  a  suit  for  partition,  where,  if  this  Act  had  not  been  passed, 
a  decree  for  partition  might  have  been  made,  then,  if  any  party  in- 
terested in  the  property  to  which  the  suit  relates,  requests  the 
Court  to  direct  a  sale  of  the  property  and  a  distribution  of  the  pro- 
ceeds instead  of  a  division  of  the  property  between  or  among  the 
parties  interested,  the  Court  may,  if  it  thinks  fit,  unless  the  other 
parties  interested  iu  the  property,  or  some  of  them,  undertake  to 
'  purchase  the  share  of  the'  party  requesting  a  sale,  direct  a  sale  of 
the  property  and  give  all  necessary  or  proper  consequential  direc- 
tions; and  in  casa  of  such  undertaking  being  given,  the  Court  may 
order  a  valuation  of  the  share  of  the  party  requesting  a  sale,  in 
such  manner  as  the  Court  thinks  fit,  and  may  give  all  necessary  or 
proper  consequential  directions  "  (sect.  5). 

"On  any  sale  under  this  Act,  the  Court  may,  if  it  thinks  fit,  allow 
any  of  the  parties  interested  in  the  property  to  bid  at  the  sale,  on 
such  terms  as  to  non-payment  of  deposit,  or  as  to  setting-off  or 
accounting  for  the  purchase -money,  or  any  part  thereof,  instead  of 
paying  the  same,  or  as  to  any  other  matters,  as  to  the  Court  seem 
reasonable"  (sect.  6). 

"Section  30  of  the  Trustee  Act,  1850,  shall  extend  and  apply  to 
cases,  where  in  suits  for  partition  the  Court  directs  a  sale  instead  of 
a  division  of  the  property"  (sect.  7). 

"Sections  23  to  25  (both  inclusive)  of  the  Act  of  the  session  of  the 
19th  and  20th  years  of  her  Majesty's  reign  (ch.  120),  'To  facilitate 
the  leases,  and  sales  of  settled  estates,  (repealed  by  the  Settled 
Estates  Act,  1877,  40  &  41  Vict.  c.  18,  s.  58),  shall  extend  and  apply 
to  money  to  be  received  on  any  sale  effected  under  the  authority  of 
this  Act"  (sect.  8);  see  post,  p.  4'93. 

"Any  person  who,  if  this  Act  had  not  been  passed,  might  have 
maintained  a  suit  for  partition,  may  maintain  such  suit  against  any 
one  or  more  of  the  parties  interested,  without  serving  the  other  or 
others  (if  any)  of  those  parties;  and  it  shall  not  be  competent  to  any 
defendant  in  the  suit  to  object  for  want  of  parties;  and  at  the  hear- 
ing of  the  cause,  the  Court  may  direct  such  inquiries  as  to  the  nature 
of  the  property,  and  the  persons  interested  therein,  and  other  mat- 
ters as  it  thinks  necessary  or  proper,  with  a  view  to  an 
[  *  485  ]  order  *  for  partition  or  sale  being  made  on  further  con- 
sideration; but  all  persons  who,  if  this  Act  had  not  been 
passed,  would  have  been  necessary  parties  to  the  suit,  shall  be 
served  with  notice  of  the  decree  or  order  on  the  hearing,  and  after 
such  notice  shall  be  bound  by  the  proceedings,  as  if  they  had  been 
originally  parties  to  the  suit,  and  shall  be  deemed  parties  to  the  suit; 
and  all  such  persons  may  have  liberty  to  attend  the  proceedings  ; 
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and  any  siicli  person  may,  within  a  time  limited  by  general  orders, 
apply  to  the  Court  to  add  to  the  decree  or  order"  (sect.  9j. 

"In  a  suit  for  partition,  the  Court  may  make  such  order  as  it  thinks 
just  respecting  costs  up  to  the  time  of  the  hearing"  (sect.  10). 

"In  England,  the  County  Courts  shall  have  and  exercise  the  like 
pou-er  and  authority  as  the  Court  of  Chancery  in  suits  of  partition 
(including  the  power  and  authority  conferred  by  this  Act),  in  any 
case  where  the  property  to  which  the  suit  relates  does  not  exceed  in 
value  the  sum  of  500/.,  and  the  same  shall  be  had  and  exercised  in 
like  manner,  and  subject  to  the  like  provisions  as  the  power  and  au- 
thoritv  conferred  by  section  1  of  the  County  Courts  Act,  1865" 
(sect.  12). 

The  Partition  Act,  1868,  is  retrospective.  Accordingly,  in  a  par- 
tition suit  instituted  before  the  passing  of  the  Act,  by  the  owners  of 
two  undivided  fourths  of  the  property,  a  sale  was  ordered,  although 
opposed  by  the  ownefs  of  the  remaining  fourths:  Lys  v.  Lys,  7  L.  R. 
Eq.  1'26. 

But  although  this  act  is  retrospective  in  its  operation,  it  does  not 
enable  the  Court  to  direct  a  sale  under  a  decree  for  partition  before 
the  Act,  but  not  carried  into  operation  at  the  time  of  the  passing  of 
the  Act.  So  that  in  such  a  case  a  sale  can  only  be  made  by  the  con- 
sent of  all  the  parties  interested:  Pryor  v.  Pryor,  19  L.  11.  Eq.  595; 
10  L.  R.  Ch.  App.  409. 

It  was  doubtful  whether  under  the  Partition  Act,  1868,  a  decree 
could  be  made  for  sale  of  an  estate,  if  the  bill  contained  no  prayer 
for  partition,  unless  it  were  added  by  amendment  (Teallv.  Watts,  11 
L.  R.  Eq.  213;  Holland  v.  Holland,  13  L.  R.  Eq.  406),  although  a 
decree  in  the  absence  of  such  prayer  was  made  in  one  case.  See 
Aston  V.  Meredith,  11  L.  R.  Eq.  6()1;  and  where  a  plaintiff  claims  a 
sale,  he  should  allege  on  his  pleadings  that  it  will  be  more  benefi.- 
cial  than  a  partition:  Evans  v.  Evans,  W.  N.,  1883,  p.  48;  31  W.  R. 
495. 

In  order  to  settle  the  law  it  has  been  enacted  by  the  Partition  Act, 
1876  (39  &  40  Vict.  c.  17),  that  "For  the  purposes  of  the  Partition  Act, 
1868,  and  of  this  Act  (the  Partition  Act,  1876)  an  action  for 
partition  shall  include  an  action  for  the  sale  and  *  distri-  [  *  486  ] 
bution  of  the  proceeds,  and  in  an  action  for  partition  it 
shall  be  sufficient  to  claim  a  sale  and  distribution  of  the  proceeds, 
and  it  shall  not  be  necessary  to  claim  a  partition"  (sect.  7). 

In  considering  the  question  whether  a  sale,  in.  the  words  of  the 
3rd  section  of  the  Act  of  1868,  would  be  "more  beneficial"  for  the 
parties  than  a  division  of  the  property,  the  Court  has  held  that  to 
mean  beneficial  in  a  pecuniary  sense,  as  the  Court  cannot  go  into 
questions  of  sentiment,  but  must  look  merely  to  monetary  results: 
hence  where  the  evidence  showed  that  a  farm  from  its  proximity  to 
factories,  would  probably  sell  at  sixty  years'  purchase,  a  sale  instead 
of  partition  was  directed:  Drinkwater  v.  Ratcliffe,  20  L.  R.  Eq.  528, 
533.  ^ 
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The  3rd  section  gives  power  to  the  Court  to  sell  for  certain  rea- 
sons. These  reasons  are  specified  in  every  case  but  one.  The  rea- 
sons specified  are — the  nature  of  the  property,  the  number  of  the 
parties  interested,  the  absence  or  disability  of  some  of  the  parties. 
The  reasons  are  unspecified  in  one  case,  viz.,  where  by  reason  of  any 
"other  circumstance"  a  sale  of  the  property  and  distribution  of  the 
proceeds  would  be  more  beneficial  to  the  parties  interested  than  a 
division  of  the  property  between  or  among  them.  Whenever  that 
happens,  and  any  party  interested  applies  for  a  sale,  the  Court  may 
direct  a  sale.  It  is  an  absolute  power  of  sale  on  the  request  of  any- 
body, provided  the  Court  is  satisfied  that  it  would  be  more  beneficial 
for  the  parties  interested  than  a  division  (per  Sir  G.  Jessel,  M.  R., 
in  Drinkwater  v.  Ratcliffe,  20  I^.  R.  Eq.  530),  and  this  section  is  not 
controlled  in  its  operation  by  the  5th  section:  lb. 

Hence  under  the  3rd  section  the  Court  has  ordered,  as  being  more 
beneficial  to  the  parties  than  a  partition,  the  sale  of  an  advowson 
(Young  v.  Young,  13  L.  R.  Eq.  175),  of  a  farm  house  and  thirty 
acres  of  land  divisible  into  thirty-six  shares  (Drinkwater  v.  Ratcliffe, 
20  L.  R.  Eq.  528),  of  an  estate  comprising  a  first  class  mansion,  with 
a  park  of  nearly  200  acres,  above  3000  acres  of  agricultural  land,  and 
a  manor  the  rights  of  which  extended  over  thirty  square  miles,  divis- 
ible in  moieties  (Femberton  v.  Barnes,  6  L.  R.  Ch.  App.  685),  and 
in  Ireland,  of  an  estate  during  the  minority  of  three  of  the  defend- 
ants, although  there  was  a  direction  in  the  will  under  which  they 
derived  their  interest  in  the  estate  that  no  sale  should  take  place 
until  the  youngest  of  them  should  attain  twenty-one:  Thompson  v 
Richardson,  6  I.  R.  E.  596.  See  also  Pitt  v.  Jones,  5  App.  Ca.  651 
afiirming  S.  C,  nom.  Gilbert  v.  Smith,  11  Ch.  D.  78,  revei'sing  *S.  C. 
8  Ch.  D.  548;  Fleming  v.  Crouch,  W.  N.  May  3,  1884,  p 
[  *  487  ]  111;  Corporation  of  * Huddersfield  v.  Jacomb,  W.  N.  1874, 

P-^'^-     .     .        . 

And  the  Court,  if  it  thinks  it  to  be  beneficial  so  to  do,  may  order 

a  sale  at  request  of  parties  holding  a  small  amount  of  shares  against 
the  wishes  of  those  holding  a  very  much  larger  amouM.  Thus,  in  a 
recent  case  it  was  laid  down  that  a  sale  might  be  ordered  at  the  re- 
quest of  a  person  holding  one-tenth  against  parties  holding  the 
other  nine-tenths:  Femberton  v.  Barnes,  6  L.  R.  Ch.  App.  699. 
But. the  onus  lies  on  the  owners  of  the  smaller  share  who  desire  a 
sale,  of  showing  that  it  is,  under  the  circumstances,  the  most  bene- 
ficial course  for  all  p)arties:  Allen  v.  Allen,  21  W.  R.  (V.  C.  W.) 
842. 

Under  the  3rd  section  of  the  Partition  Act  of  1868  a  difficulty 
arose  in  making  an  order  for  sale  ''at  the  request"  of  an  infant, 
which  was  said  to  be  a  nullity,  but  it  was  got  over  or  evaded  in  some 
cases  by  charging  the  costs  upon  the  shares  of  the  infants  and  then 
directing  a  sale  and  distribution  of  the  proceeds  after  payment  of 
the  costs  (Young  v.  Young,  13  L.  R.  Eq.  175,  n. ;  France  \.  France, 
13  L.  R.  Eq.  173;  and  see  Cox  v.  Cox,  3  K.  &  J.  554);  and  in  an- 
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other,  where  the  plaintiffs  were  infants,  a  recital  was  inserted  in  the 
decree  that  the  sale  was  made  at  the  request  of  one  of  the  defend- 
ants, a  married  woman:  Davey  v.  Wietlishach,  18  L.  R.  Eq.  388 
cited.  In  a  subsequent  case,  however,  the  Court,  having  declared 
that  it  was  beneficial  to  all  parties,  at  the  request  of  the  infant 
made  an  order  for  sale:  Grove  v.  Comyn,  18  L.  R.  Eq.  387.  A  sale 
also  at  the  request  of  a  married  woman  of  an  estate  to  a  moiety  of 
which  she  was  seised  in  fee  (Higgs  v.  Dorkis,  I'd  L.  R.  Eq.  280), 
and  also  where  she  was  entitled  to  her  separate  use  without  power 
of  anticipation  (Fleming  v.  Armstrong,  34  Beav.  109)  has  been 
directed. 

But  where  two  of  the  plaintiffs  who  requested  a  sale  were  mar- 
ried women.  Lord  Selborne,  L.  C  (sitting  for  the  Master  of  the 
Rolls)  thought  that  their  consent  to  the  sale  ought  to  be  taken  on 
their  separate  examination,  and  for  that  purpose  ordered  the  cause 
to  stand  over:  Leigh  v.  Edivards,  21  W.  R.  835. 

It  was  also  held  that  a  marrit^^d  woman  could  not  enter  into  an 
undertaking  to  purchase,  under  the  5th  section  of  the  Partition 
Act,  1868,  unless  her  husband  joined  therein:  Drinkivater  v.  Rat- 
cliffe,  20  L.  R.  Eq.  528. 

In  order  to  clear  away  any  doubts,  and  to  increase  the  jurisdic- 
tion of  the  Courts  with  regard  to  sales  upon  the  request  of,  or  on 
undertakings  to  purchase  by,  persons  under  disabilities,  it  was  en- 
acted by  the  Partition  Act,  187(3  (39  &  40  Vict.  c.  17)  that  "in  an 
action  for  partition  a  request  for  sale  may  be  made  or 
*an  undertaking  to  purchase  given  on  the  part  of  a  mar-  [  *488  ] 
ried  woman,  infant,  person  of  unsound  mind,  or  person 
under  any  other  disability,  by  the  next  friend,  guardian,  committee 
in  lunacy,  (if  so  authorised  by  order  in  lunacy),  or  other  person  au- 
thorised to  act  on  behalf  of  the  person  under  such  disability;  but 
the  Court  shall  not  be  bound  to  comply  with  any  such  request  or  un- 
dertaking on  the  part  of  an  infant,  unless  it  appear  that  the  sale  or 
purchase  will  be  for  his  benefit"  (sect.  6). 

The  request  for  a  sale  by  a  married  woman  should  be  made  by 
a  person  specially  authorised  to  act  on  her  behalf  in  the  action: 
Wallace  v.  Greenwood,  16  Ch.  D.  362;  Grange  v.  White,  18  Ch.  D. 
612. 

In  a  former  case  it  had  been  held  that,  in  a  partition  action  by 
a  married  woman  and  her  husband,  her  request  for  a  sale  might  be 
made  bv  her  counsel  authorised  to  act  on  her  behalf :  Crookes  v. 
Whit  worth,  10  Ch.  D.  289.  See  Form  of  Order,  lb.  290.  This 
case,  however,  was  disapproved  of  by  Jessel,  M.R.,  who  was  of  opin- 
ion that  such  request  by  a  married  man  should  be  made  by  a  per- 
son specially  authorised  on  her  behalf,  a  request  by  her  counsel  not 
being  sufficient:  Wallace  v.  Greemvood,  16  Ch.  D.  362^  See  also 
Gi^ange  v.  White,  18  Ch.  D.  613. 

It  has  also  been  held  that  the  share  of  a  married  woman  in  the 
proceeds  of  real  estate  devised  to  her  in  fee,  and  which  has  been 
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sold  under  an  order  in  a  partition  action,  may  be  paid  to  her  hus- 
band upon  her  electing  by  examination  in  Court  to  take  the  money 
as  personal  estate:  Siandering  v.  Hall,  11  Ch.  D.  652. 

It  was  held  by  Malins,  V.  C,  in  Piatt  v.  Plait  (28  W.  R.  536), 
that  the  request  for  sale  on  behalf  of  an  infant  under  sect.  5  of 
the  Partition  Act,  1876,  thould  be  made  by  his  guardian.  But,  in 
a  more  recent  case,  in  which  Sir  G.  Jessel,  M.R.,  ref vised  to  follow 
that  decision,  it  was  held  that  it  ought  to  be  made  by  his  next  friend 
or  guardian  ad  litem:  Rimington  v.  Hartley,  14  Ch.  D.  630. 

A  person  of  unsound  mind  not  so  found  by  inquisition,  may,  by 
his  next  friend,  be  plaintiff  in  an  action  for  sale  {Watt  v.  Leach,  26 
W.  R.  475). 

Where  a  lunatic  was  tenant  in  tail  of  an  undivided  share  of  an 
estate,  and  an  action  was  brought  for  the  partition  of  the  estate, 
the  Court,  under  the  6th  section,  authorised  the  committee  of  the 
lunatic  to  request  a  sale  and  join  in  conveying  the  estate  to  the  pur- 
chaser, but  directed  that  the  proceeds  of  the  sale  should  be  subject 
to  the  same  uses  as  the  lunatic's  estate  was  subject  to  before  the 

sale:  In  re  Pares,  12  Ch.  D.  333. 
[*489]       As  to  form  of   judgment  under   *the  Partition  Acts, 
where  the  parties  to  the  action  are  persons  entitled  to  less 
than  a  moiety  of  the  property  and  request  a  sale,  see  Sykes  v.  Scho- 
field,  14  Ch.  D.  629. 

A  party  who  has  made  a  request  for  a  sale  may,  it  seems,  with 
draw  it,  and  have  a  partition:  Williams  v.  Games,  10  L.  R.  Ch. 
App.  204,  205;  Drinktvater  v.  Ratcliffe,  20  L.  R.  Eq.  531;  Pitt  v. 
Jones,  5  App.  Ca.  651,  affirming  *S.  C,  nom.  Gilbert  v.  Smith,  11 
Ch.  D.  78,  reversing  S.  C,  8  Ch.  D.  548.  [A  power  to  sell  does 
not  authorize  an  exchange;  nor  does  a  power  to  trustees  to  sell, 
authorize  a  partition:  Perry  on  Trusts,  Sec.  769;  Borel  v.  Rollins, 
30  Cal.  408;  Woodhull  v.  Longstreet,  3  Harr.  419;  and  King  v. 
Whiton,  15  Wis.  684;  School  v.  MeCully,  11  Rich.  424.] 

The  4th  section  of  the  Act  of  1868  differs  materially  from  the  3rd. 
The  4th  section  provides  that  if  the  parties  interested  to  the  extent 
of  a  moiety  or  upwards  request  a  sale,  the  Court  shall  sell,  unless 
it  sees  good  reason  to  the  contrary — that  is,  irrespective  of  the  na- 
ture of  the  property,  irrespective  of  the  number  of  persons,  irre- 
spective of  absence  or  disability,  irrespective  of  any  special  circum- 
stances which  make  the  Court  think  it  beneficial.  The  parties  in- 
terested to  the  extent  of  one  moiety  are  entitled  to  a  sale  as  of 
right,  unless  there  is  some  good  reason  to  the  contrary  shown;  they 
have  not  to  show  any  reason  for  the  sale,  but  a  reason  to  the  con- 
trary must  be  shown.  Per  Sir  G.  Jessel,  M.  R.,  in  Drinkwater  v. 
Ratcliffe,  20  L.  R.  Eq.  530. 

And  where  the  owners  of  a  moiety  ask  for  a  sale  under  this  sec- 
tion, it  is  imperative  on  the  Court  to  order  a  sale,   unless  it  sees 
good  reason  to  the  contrary;  that  is  to  say,  the  onus  is  thrown  on 
the  persons  who  say  that  the  Court  ought  not  to  order  a   sale,  to 
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show  some  good  reason  why  it  should  not  do  so;  otherwise  the 
Court  is  bound  to  order  it:  Pemberton  v.  Barnes,  6  L.  K.  Ch.  App. 
693;  Lys  v.  Lys,  7  L.  R.  Eq.  126,  128;  Porter  v.  Lopes,  7  Ch.  D. 
358.  The  mere  fact  that  the  owners  of  the  other  moiety  oppose  a 
sale  is  not  a  sufficient  reason  to  the  contrary.  "  It  would,"  said 
Lord  Hatherly,  C,  "be  striking  the  4th  section  out  of  the  Act  to 
say  that  the  owners  of  the  other  moiety  have  no  more  to  do  than  to 
come  and  sav  '  we  do  not  wish  for  a  sale  ' "  :  Pemberton  v.  Barnes, 
6  L.  R.  Ch.  App.  685,  694. 

The  fact  that  the  owner  of  one  moiety  of  an  estate  is  yearly  ten- 
ant of  the  whole  property,  and  occupies  it  for  commercial  purposes, 
and  also  resides  thereon,  is  no  sufficient  reason  why  a  sale  of  the 
property  should  not  be  decreed  under  sect.  4  of  the  Partition  Act, 
1868:  Wilkinson  v.  Joberns,  16  L.  R.  Eq.  14.  See  also  Roughton 
V.  Gibson,  W.  N.  1877  (V.-C.  B.),  p.  32. 

The  fact,  moreover,  that  the  income  of  an  infant  defendant,  in- 
terested in  a  moiety  of  the  property  in  question,  might  be  mate- 
rially diminished  by  the  Court  directing  a  sale,  is  not  a 
sufficient  *  reason  within  the  meaning  of  the  4th  section,  [  *  490  ] 
against  the  Court  directing  a  sale  when  asked  for  by 
the  owner  of  the  other  moiety:  Roive  v.  Gray,  5  L.  R.  Ch.  D.  283. 
See  also 'i^ouf/Mow  V.  Gibson,  2^  W.  R.  269;  W.  N.  1877,  p.  32. 
Sed  vide  Langmead  v.  Cockerton,  25  W.  R.  315;  W.  N.  1877,  p.  43; 
Porter  v.  Lopes,  7  Ch.  D.  358;  Fleming  v.  Crouch,  W.  N.  1884,  p. 
111. 

In  a  case  in  Ireland  it  has  been  laid  down  that  the  only  "  good 
reason  to  the  contrary  "  is  to  show  affirmatively  that  there  is  no 
difficulty  in  making  an  actual  partition:  Jn  re  LangdaWs  Estate,  5 
I.  R.  E.  572. 

With  regard  to  the  question  who  can  be  considered  owner  of  a 
moiety,  where  real  estate  was  settled  as  to  one  moiety  to  the  sepa- 
rate use  of  P.,  a  married  woman,  for  life,  with  remainder  as  she 
should,  notwithstaQding  coverture,  by  will,  appoint,  and  in  default 
to  T.,  it  was  held  by  Sir  J.  Bacon,  V.-C,  that  although  if  M.  did  not 
appoint,  her  share  would  go  over,  she  was  the  owner  of  one  moiety 
of  the  estate  within  the  meaning  of  the  4th  section:  Parker  v.  Triqq, 
W.  N.  1874,  p.  27. 

Where  there  is  a  subsisting  trust  for  sale  of  an  estate,  the  Court 
has  no  jurisdiction  under  the  Partition  Acts  to  decree  a  sale  or  par- 
tition under  the  Partition  Act,  1868  (31  &  32  Vict.  c.  40):  Biggs  v 
Peacock,  20  Ch.  D  200;  22  Ch.  D.  ^84.  See  also  Taylor  x.  Grange, 
13  Ch.  D.  223;  15  Ch.  D.  165;  Cass  v.  TFood,  30  L.  T.  (N.  S.)  670. 

A  decree,  however,  for  the  partition  of  property  can  be  granted 
notwithstanding  the  existence  of  a  mere  poiver  given  to  trustees  to 
sell  the  property  for  the  purpose  of  division:  Boydy.  Allen,  24  Ch. 
D.  622.  If,  however,  the  action  for  partition  were  brought  vexa- 
tiously,  or  where  the  trustees  were  about  to  exercise  their  power, 
the  decision  might  be  different:   lb.  623. 
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But  where  the  testator  himself  has  fixed  the  period  at  which  the 
trustees  of  his  will  are  to  sell  his  real  estate  and  divide  the  pro- 
ceeds, the  Court  has  no  jurisdiction  to  anticipate  that  period  by  di- 
recting a  sale  in  a  partition  action  at  the  request  of  perso'ns  equi- 
tably encitled  to  an  undivided  moiety  of  the  property:  Swaine  y. 
Denby,  14  Ch.  D.  326.  . 

As  to  a  form  of  order  providing  for  the  case  of  a  certificate  find- 
ing that  all  the  parties  interested  were  not  parties,  see  Senior  v. 
Hereford,  4  Ch.  D.  494. 

It  is  clear  that  the  5th  section  was  intended  for  the  benefit  of  part- 
owners  who  desire  a  sale;  in  which  case  the  other  parties  interested 
who  object  to  a  sale  may  be  compelled  to  buy  the  shares  or  have  a  sale, 
but  there  is  nothing  to  compel  a  man  to  sell  his  shares  at  a  valua- 
tion. See  Williams  v.  Games,  10  L.  R.  Ch.  App.  204. 
[  *  491  ]  There,  in  a  partition  *  fuit,  one  of  the  part-owners  asked 
for  sale,  and  others  asked  for  partition;  it  was  held  by  the 
Court  of  Appeal  in  Chancery  that  the  Court  had  no  power  under 
the  5th  section  to  order  that  the  part-owner  who  asked  for  a  sale 
should  sell  to  the  others  his  share  at  a  valuation,  and  to  order  that 
a  partition  amongst  the  others  should  then  be  made. 

The  construction  to  be  put  upon  the  5th  section  has  been  well  ex- 
plained by  Sir  G.  Jessel,  M.  R.     "The  5th  section,"  says  his  Lord- 
ship,   "provides  that,  if  any   party  interested  in  the  property  re- 
quests the  Court  to  direct  a  sale  of  the  property  instead  of  a  divi- 
sion, the  Court  may,  if  it  thinks  fit  (this  is  discretionary),  unless  the 
other  parties  interested  in  the  prop^erty  undertake  to  purchase,  give 
all  necessary  and  proper  directions  for  such  sale.     What  does  that 
mean?     Under  the  4th,  where  the  parties  requesting  a  sale  have 
got  more  than  a  moiety,  you  do  not  want  that;  it  consequently  applies 
to  the  case  of  the  owners  of  less  than  a  moiety  making  the  request. 
Now  that  case  is  provided  for  by  the  3rd  section ;  in  every  possible 
case  where  the  Court  thinks  a  sale  is  proper  and  for  the  benefit  of 
the  parties  interested.     Therefore  the  5th  must  apply  to   a  case 
where  the  Court  sees  no  reason  for  preferring  a  sale  to  a  partition. 
That  case  is  not  provided  for  by  the  3rd,  nor  is  it  provided  for  by 
the  4th  section.     Where  the  Court  sees  no  reason  at  all,  still  any 
party  interested  may  apply;  and  then  there  is  a  limit  imposed,andthe 
limit  is  this,  that  the  Court  shall  not  exercise  the  new  power  given 
by  the  5th  section,  which  depends  entirely  upon  the  caprice  of  the 
party  asking,  without  any  opinion  of  the  Court  being  expressed,  if 
other  people  will  buy.     That  is  a  check  upon  the  new  power— not, 
as  it  has  been  supposed  to  be,  a  limitation  of  the  3rd   and  4th  sec- 
tion; but  it  is  a  new  power  given  to  any  party,  whether  plaintiff  or 
defendant,  to   apply  with  or  without   any  reason  whatever,  to  the 
Court  for  a  sale,  and  he  is  entitled  to  ask  for  it  unless  somebody  is 
going  to  buv;  and  then  Williams  v.   Games  (10  L.   R.  Ch.   App. 
204)°says  that  if  he  does  apply  for  it  and  somebody  else  does  offer 
to  buy  "his  share,  he  may  withdraw  his  request.     That   is  my  view 
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of  the  law;  and,  considering  that  Williams  v.  Games  is  the  last  de- 
cision, I  think  I  am  entitled  to  express  that  view  as  one  that  ought 
to  guide  me  in  future  unless  corrected,  notwithstanding  some  ob- 
servations of  Lord  Hatherley  in  the  case  of  Pemberton  v.   Barnes 
(6  L.  R.  Ch.  App.  693),  which  seem  to  point  to  the  conclusion  that 
the  5th  section  was  in  the  nature  of  a  proviso  to  the  following  ef- 
fect:    'Provided    always  that  no  sale   shall   be   directed 
under  the  3rd  or  4th  sections  of  this   Act,  if   any  *other  [  *492  ] 
party  interested  shall  undertake  to   buy  the  hhare  of  the 
parties  asking  for  a  sale.'     That  appears  to  me  contrary  to  the  plain 
meaning  of  the  words  uf  the  5th  section."     Drinkwater  v.  Ratcliffe, 
20  L.  R.  Eq.  531,  532;  Pitt  v.  Jojies,  5  App.   Ch.  651,  affirming  ^. 
C,  nom.  Gilbert  v.  Smith,  11  Ch.  D.  78,  reversing  S.  C,  8  Ch.  D 
548. 

The  undertaking  to  purchase  ought  to  be  given  at  the  hearing 
{Drinkwater  v.  Ratcliffe,  20  L.  R.  Eq.,  528,  532),  and  may  now  be 
given,  as  in  the  case  of  a  request  for  sale,  by  a  party  under  dis- 
abi«lity  (ante,  p.  488):  Mildmaij  v.  Quicke,  W.  N.  1877,  p.  138.  ■ 

Although  as  a  general  rule  parties  having  the  conduct  of  a  sale 
are  not  allowed  under  the  6th  section  to  bid,  the  Court,  neverthe- 
less, has,  under  peculiar  circumstances,  allowed  this  to  be  done; 
Pennington  v.  Dalbiac,  18  W.  R.  684;  Verrall  v.  Cathcurt,  W.  N. 
1879,  100;  27  W.  R.  645.  And  in  another  case  on  an  order  for 
sale,  liberty  was  given  to  either  party  to  bid,  some  third  party  in 
Chambers  to  have  the  conduct  of  the  sale  (V.-C.  B.):  Roughtony. 
Gibson,  W.  N.  1877,  p.  32. 

A  defendant,  moreover,  the  owner  of  a  moiety,  was  allowed  to 
bid,  upon  the  terms,  in  the  event  of  his  becoming  a  purchaser,  of 
paying  into  court  one  moiety  only  of  the  purchase-money;  Wilkin- 
son \.  Joberns,  16  L.  R.  Eq.  14,  18.  In  a  subsequent  case,  where 
parties  had  liberty  to  bid,  and  a  third  person  was  to  have  the  con- 
duct of  the  sale  in  Chambers,  it  was  directed  that,  in  the  event  of 
the  defendants  (who  owned  three-fourths  of  the  property)  being 
purchasers,  they  were  to  pay  into  Court  not  merely  one-fourth,  but, 
in  order  to  cover  the  plaintiff's  costs  subsequent  to  the  hearing,  a 
sum  equal  to  one-half  of  the  purchase  money :  Roughton  v.  Gibson, 
W.  N.  1877  (V.-C.  B.),  p.  32;  25  W.  R.  269. 

The  object  of  the  legislature  in  passing  the  7th  section  was  to 
transfer  the  legal  estate,  because,  independently  of  sect.  30  of  the 
Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  wherever  the  Court  had 
jurisdiction  to  make  a  decree  for  sale,  such  decree  bound  in  equity 
the  interests  of  all  persons  not  in  existence,  and  who  could  not  be 
made  parties  to  the  suit,  whether  they  were  not  in  existence,  be- 
cause they  were  not  actually  living  (and  of  course  could  not  be 
made  parties)  or  not  in  existence,  because  it  was  uncertain  who 
might  become  entitled,  and  that  even  although  it  might  be  certain 
that  some  living  person  would  ultimately  become  entitled:  Basnett 
V.  Moxon,  20  L.  R.  Eq.  182,  184;  Stanley  \.  Wrigley,  3  Sm.  &  G.  18. 
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Thus,  where  real  estates  were  held  by  a  complicated  title,  under 
which  the  parties  interested  were  very  numerous,  and  un- 
[*493]  born  issue  might  become  entitled  to  legal  *e8tate8,  it  was 
held  by  Sir  G.  Jessel,  M.  R.,  that' all  persons  in  existence 
who  were  interested  in  the  estate  being  parties  to  a  suit  for  par- 
tition, and  the  title  being  proved  at  the  hearing,  an  immediate  de- 
cree for  sale  might  be  made  without  any  preliminary  inquiry:  that 
a  declaration  might  be  made  that  the  parties  to  the  suit  were,  and 
that  unborn  issue  upon  coming  into  existence  would  be  trustees  of 
their  shares  and  interests  within  the  meaning  of  the  Trustee  Act, 
1850:  Leesv.  Coulton,  20  L.  K.  Eq.  20. 

The  appointment,  however,  in  such  a  case  of  a  new  trustee,  and 
consequent  vesting  order,  ought  to  be  the  subject  of  a  subsequent 
application,  and  ought  not  to  be  made  by  the  decree:  Lees  v.  Coul- 
ton, 20  L.  R.  Eq.  20.     Sed  vide  Shepherd  v.  Churchill,  25  Beav.  21. 

Under  section  30  of  the  Trustee  Act,  1850  (13  &  14  Vict.  c.  60) 
which  is  by  section  6  of  the  Partition  Act,  1868,  extended  and  ap- 
plied to  cases  where,  in  suits  for  a  partition,  the  Court  directs  a  sale 
instead  of  a  division  of  property,  the  Court,  in  a  partition  suit,  in- 
stead of  giving  an  infant  a  day  to  show  cause,  may  declare  him  a 
trustee  of  such  parts  of  the  property  as  are  allotted  to  other  parties: 
Bowra  v.  Wright,  4  De  Gex  &  Sm.  265.  So  where  in  a  suit  for  the 
partition  of  lands  in  which  a  lunatic  was  entitled  to  an  undivided 
share,  a  partition  has  been  made,  and  the  lunatic  declared  a  trustee 
within  the  Trustee  Act,  1850;  and,  on  a  petition  by  the  lunatic  to 
have  the  partition  carried  into  efPect,  the  Lords  Justices  have, 
under  the  Trustee  Act,  1850,  and  the  Lunacy  Regulation  Act,  1850, 
directed  the  committee  to  convey  according  to  the  partition:  Be 
Bloomar,  2  De  G.  &  Jo.  88;  see  also  Sington  v.  Hopkins,  4  W.  R. 
107;  Moorehead  v.  Moorehead,  2  Ir.  Eq.  492;  Be  Molyneux,  4  De  G. 
F.  &  J.  365;  Be  Sherard,  1  De  G.  J.  &  S.  421. 

AVhere  the  shares  of  parties  to  a  partition  suit  were  very  minute 
and  complicated,  the  Court  declared  each  of  the  parties  trustees  as 
to  the  shares  allotted  to  the  other  of  them,  and  vested  the  whole  in 
a  single  trustee  with  directions  to  convey  to  each  of  the  parties  their 
allotted  shares:  Shepherd  v.  Churchill,  25  Beav.  21. 

And  sect.  1  of  the  Trustee  Extension  Act,  1852  (15  &  16  Vict.  c. 
55)  applies  to  sales  under  the  Partition  Acts  and  is  not  limited  to 
eases  of  persons  under  disability:  Beckett  v.  Sutton,  19  Ch.  D.  646. 

Under  the  8th   section  of  the  Partition  Act,  1868,  the  Court  has 

power  to  direct  the  sale  to  take  place  out  of  Court,  and  the  money 

to  arise  from  a  sale  to  be  paid,'in  pursuance  of  sects.  23  & 

[*494]   24  of   19  &  20  Vict.    c.    *  1 20,  to  trustees :    Hayivardy. 

Smith,  20  L.  T.  Rep.  70:   Chubb  \.  Pettipher,  W.  N.  (V.-C. 

M.),  1872,  p.  110. 

Where,  however,  there  are  no  trustees,  it  is  clear  that  the  plain- 
tiffs in  a  partition  action,  if  persons  not  sui  juris  are  concerned,  will 
540 


AGAR  V.  FAIRFAX.  *  495 

not  be  allowed  to  sell  out  of  Court:  Strugnell  v.  Strugnell,  27  Cb. 
D.  258. 

And  where  in  such  a  case  there  are  trustees,  if  they  have  no  power 
of  sale  under  their  trust  deed,  there  is  no  jurisdiction  under  the 
Partition  Act,  1868,  s.  8,  to  order  a  sale  out  of  Court,  and  the  order 
for  a  sale  by  the  Court  in  the  usual  way  must  be  made  and  the  pro- 
ceeds paid  into  Court:  Strugnell  v.  Strugnell,  27  Ch.  D.  259;  see 
also  Baker  v.  Baker,  27  Ch.  D.  259,  cited;  In  re  Harverjs  Settled 
Estate,  21  Ch.  D.  123,  in  which  case  Hall,  V.-C,  refused  to  follow 
Chubb  V.  Pettipher,  Seton  on  Decrees,  4  Ed.  p.  1009. 

So  the  Court  refused  an  application  for  the  payment  of  the  pur- 
chase-money to  arise  from  a  sale  to  trustees,  and  ordered  it  to  be 
paid  into  Court,  when  the  only  parties  interested  were  a  married 
woman  and  an  infant:  Higgs  v.  Dorkis,  13  L.  R.  Eq.  280.  And  where 
money  produced  by  sale  under  the  Pai'tition  Act,  1868,  had  been 
paid  into  Court,  and  some  of  the  persons  interested  were  married 
women,  and  resident  in  Australia,  the  Court  refused  to  make  an 
order  for  the  payment  out  of  the  money  to  trustees:  Aston  v.  Mere- 
dith, 13  L.  R.  Eq.  492. 

Under  section  8,  sections  23  &  24  of  the  Settled  Estates  Act,  1856 
(19  &  20  Vict',  c.  120),  are,  it  will  be  observed,  extended  and  applied 
to  money  to  be  received  on  any  sale  effected  on  the  authority  of  the 
Partition  Act,  1868.  Although  the  settled  Estates  Act,  1856,  was 
repealed  by  the  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18)  the 
corresponding  sections  of  which  are  ss.  34 — 36),  this  does  not  it 
seems  affect  the  application  of  these  sections  to  proceedings  under 
the  Partition  Act,  1868:  Re  Barker,  17  Ch.  D.  241;  Mordaunt  v. 
Benwell,  19  Ch.  D.  302, 

A  judgment  for  sale  in  a  partition  action  converts  the  shares  of 
parties  not  under  disability  who  die  before  the  sale  takes  place: 
Steed  V.  Preece,  18  L.  R.  Eq.  192;  Arnold  v.  Dixon,  19  L.  R. 
Eq.  113. 

And  where  either  a  married  woman  or  an  infant  consent  to  a  sale, 
conversion  will  take  place  (Wallace  v.  Greemvood,  16  Ch.  D.  362; 
Hyett  V.  Mekin,  25  Ch.  D.  735)  so  were  a  married  woman  has  elected 
to  treat  the  property  as  converted  {Fowler  v.  Scott,  19  W.  R.  972); 
and  the  share  of  a  married  woman  who  elects  to  treat  it  as  per- 
sonalty may,  with  her  consent,  be  paid  to  her  husband 
{Slandering  v.  Hall,  11  Ch.  D.  *652),  and  where  the  fund  [  *  495  ] 
was  under  200Z.,  it  was  paid  to  her  on  her  separate  re- 
ceipt, without  separate  examination  on  an  affidavit  of  no  settle- 
ment:  Wallace  v.  Greenwood,  16  Ch.  D.  362. 

Where,  however,  real  estate  is  sold  under  a  judgment  on  a  parti- 
tion action  in  the  case  of  persons  under  disability,  an  equity  for  re- 
conversion arises  by  force  of  the  Partition  Act,  1868,  s.  8,  which  in- 
corporates the  Settled  Estates  Act,  1856,  ss.  23  ^  24;  this  equity  is 
applicable  in  the  case  of  the  share  of  an  infant  {Foster  v.  Foster,  1 
Ch.  D.  588),  or  a  married  woman  who  has  done   nothing  to  effect 
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her  equity  {Mildmay  v.  Quicke,  6  Ch.  D.  553),  and  also  in  the  case 
of  the  share  of  a  person  of  unsound  raiud  {Gritmfood\.  Bartels,  W. 
N.  1877,  p.  177;  25  W.  E.  843;  In  re  Barker,  17  Ch.  D.  241;  In  re 
Pares,  12  Ch.  D.  333;  and  see  In  re  Pickard,  Turner  v.  Nicholson, 
W.  N.  June  27,  1885,  p.  137);  and  upon  their  deaths,  their  shares 
will  be  treated  as  realty. 

The  heir  at  law  however  will  take  such  shares  as  personal  estate: 
Mordaunt  v.  Bemvell,  19  Ch.  D.  302. 

A.  sale  cannot  be  ordered  until  all  parties  are  before  the  Court 
(Mildmay  v.  Quicke,  20  L.  R.  Eq.  537),  or  service  on  absent  persons 
who  ought  to  be  before  the  Court  has  been  dispensed  with  under 
ss.  3  &  4  of  the  Partition  Act,  1876;  see  post,  pp.  498,  499,  500. 

If  all  persons  interested  are  parties,  and  the  title  is  proved  at  the 
hearing,  a  judgment  may  be  then  given:  Mildmay  v.  Quicke,  20  L. 
R.  Eq.  538;  Lees  v.  Coulton,  20  L.  R.  Eq.  20;  Poivell  v.  Powell,  10 
L.  R.  Ch.  App.  130;  Rawlinson  v.  Miller,  1  Ch.  D.  52;  Gilbert  v. 
Smith,  2  Ch.  D.  686;  Burnell  v.  Burnell,  11  Ch.  D.  213;  Dodds  v. 
Gronow,  17  W.  R.  511. 

AVhere  the  defendants  admit  the  title  of  the  plaintiff,  an  order 
may  at  once  be  directed  on  motion  directing  the  usuaP  inquiries  as 
to  the  persons  interested  in  the  property:  Gilbert  v.  Smith,  2  Ch. 
D.  686;  Bennett  v.  Moore,  1  Ch.  D.  092. 

•If  the  titles  of  all  are  not  proved  at  the  hearing,  an  order  for 
sale  may  be  made  conditional  that  the  persons  interested  are  par- 
ties to  the  action:  Senior  v.  Hereford,  4  Ch.  D.  495;  Scott  v.  Wat- 
son, Pemberton  on  Judgments,  574,  2nd  Ed.  In  a  recent  case,  in 
a  partition  action,  where  some  of  the  plaintiffs  and  some  of  the  de- 
fendants were  infants,  and  no  defence  was  delivered  on  behalf  of 
the  defendants,  a  partition  judgment  in  the  ordinary  form,  with  the 
consent  of  the  counsel  for  the  defendants  was  given  without  it  be- 
ing considered  necessary  to  have  an  affidavit  verifying  the  state 
raents  in  the  statement  in  claim:  Ripley  v.  Saeyer,  W.  N.  1886,  Jan. 
23,  p.  8. 

Where  all  the  parties  are  not  before  the  Court,  a  sale  can  only  be 
ordered  at  the  hearing,  and  then  the  9th  section  of  the  Partition  Act, 
1868,  applied,  and  a  sale  could  only  be  ordered  "on  further  consid- 
eration" (Per  Sir  G.  Jessel,  M.  R.,  in  Mildmay  v.  Quicke,  20  L.  R.  Eq. 
538) ;  or  the  Court  may  order  that  any  of  the  persons  interested  are 
to  be  a  liberty  to  apply  to  the  judge  at  Chambers  for  a  sale, 
[*496  ]   when  it  shall  have  been  certified  that  all  the  *  persons  are 
not  parties,  and  who  ought  to  have  been  served  with  notice 
of  the  judgment  have  been  so  served  {Senior  v.  Hereford,  4  Ch.  D, 
495;  Mildmay  v.  Quicke,  20  L.  R.  Eq.  537;  Gilbert  v.  Smith,  2  Ch. 
D.  686;  Buckingham  v.  Sellick,  22  L.  T.  370;  Poicell  v.  Poicell,  10 
L.  R.  Ch.  App.  130),  or  the  Court  dispenses  with  service  on  an  ab- 
sent party,  or  presumes  his  death  (Jacksonx.  Lomas,  23  W.  R.  744; 
Raiclinson  v.  Miller,  1  Ch.  D.  52);  and  although  inquiries  may  be 
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directed  in  a  district  registry,  an  application  for  sale  should  be 
made  to  the  judge  at  Chambers:  Sykes  v.  Schofield,  14  Ch.  D.  029. 
With  regard  to  the  words  "on  further  consideration"  in  sect.  9  of 
the  Partition  Act,  1868,  it  seems  that  they  do  not  tie  up  the  Court 
so  as  to  preclude  its  ordering  a  sale  otherwise  than  when  the  cause 
comes  on  for  further  consideration  in  Courtt  for  those  words  are  to 
be  taken  in  a  popular  sense  as  referring  to  any  consideration  the 
cause  receives  after  the  inquiries  have  been  made:  Poicellv.  Poicell, 
10  L.  R.  Ch.  App.  130,  134;  Mildmay  v.  Quicke,  20  L.  E.  Eq.  537. 
And  in  a  judgment  on  a  trial  of  a  partition  action,  an  inquiry  as 
to  incumbrances  may  be  directed,  inasmuch  as  that  would  assist  in 
clearing  the  title:  Faivthrop  v.  Stocks,  W.  N.  May  10,  1884,  p.  118. 
Trustees  for  sale  of  property  sufficiently  represent  their  cestui 
que  trust  in  an  action  for  sale  and  partition,  and  an  order  will  be 
made  without  notice  to  the  cestui  que  trust:  Stace  v.  Gage,  8  Ch. 
D.  451. 

Trustees  of  real  estate  represent  their  beneficiaries  in  an  action 
under  the  Partition  Acts,  1868,  1876.  Hence  in  the  recent  case  of 
Simpson  v.  Denny,  10  Ch.  D.  28,  where  the  chief  clerk  on  an  in- 
quiry who  were  the  persons  interested  in  or  entitled  to  the  property, 
and  in  what  shares,  found  (amongst  other  things)  that  one-seventh 
of  the  property  was  vested  in  devisees  in  trust,  but  did  not  state 
who  were  the  parties  beneficially  interested  in  such  one-seventh, 
Jessel,  M.  R.,  in  making  an  order  for  sale  and  division  of  the  pro- 
ceeds as  proposed,  said  that  Order  XVI.  rule  7,  of  the  Rules  of 
Court,  1875,  applied  to  an  action  under  the  Partition  Acts,  and  that 
the  trustees  might  be  treated  as  sufficiently  representing  the  benefi- 
ciaries. 

Equitable  owners  may  obtain  a  decree  for  partition  if  they  be  en- 
titled to  call  for  a  legal  estate,  which  would  have  entitled  them  to  a 
partition  at  Common  Law:  per  Fry,  J.,  13  Ch.  D.  227.  Secus,  if 
there  be  trusts  in  existence,  including  those  of  an  active  description 
overruling  the  equitable  interests  of  the  plaintiff's  and  defendants 
having  no  interest  under  the  Statute  of  "Uses:  see  Taylor 
V.  Grange,  13  Ch.  D.  223;  *  there,  under  a  will,  two  per-  [  *497  ] 
sons  were  equally  entitled  to  real  property  for  life,  with  , 

remainder  to  their  children  and  issue,  who  were  not  yet  ascertained. 
The  trustees  of  the  will  had,  during  the  lives  of  the  tenants  for 
life,  powers  of  working  a  quarry  on  the  estate,  and  making  roads 
over  the  property  for  the  purpose,  and  were  directed  to  work  the 
quarry  and  divide  the  profits  among  the  persons  entitled.  It  was 
held  by  Fry,  J.,  whose  decision  was  affirmed  by  the  Court  of  Appeal 
'  (15  Ch.  D.  165),  that,  while  the  overriding  power  and  trust  existed, 
the  Court  had  no  jurisdiction  to  make  a  decree  or  partition  or  sale 
under  the  Partition  Acts.  Lord  Justice  Cotton,  however,  although 
agreeing  with  James,  L.  J.,  in  affirming  the  decision  of  Fi^y,  J., 
expressly  did  so  having  regard  to  the  particular  circumstances  of 
the  case,  observing  "  I  cannot  say  that  there  is  no  state  of  circum- 
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stances  where,  although  active  trusts  are  to  be  performed,  there 
may  be  a  partition" 

When  in  a  partition  suit  a  decree  is  made  for  sale  dependent  upon 
its  being  found  under  inquiries  thereby  directed  that  it  would  be 
more  beneficial  than  a  partition,  and  that  all  parties  entitled  were 
parties  to  the  suit,  ifasale  takes  place  before  the  certificate  is  made, 
the  purchaser  is  entitled  to  be  discharged,  although  a  certificate  may 
be  afterwards  made,  finding  that  the  proper  parties  are  before  the 
Court,  and  that  a  sale  is  beneficial.  Powell  v.  Poivell,  10  L.  R.  Ch. 
App.  130. 

Where,  however,  all  the  parties  interested  are  in  fact  before  the 
Court  at  the  hearing,  are  willing  to  convey,  and  a  good  title  can  be 
made  independently  of  the  Partition  Act,  1868,  the  purchaser  is 
bound  to  accept  such  title,  and  cannot  rely  upon  a  technical  infor- 
mality in  the  decree.  Rawlinson  v.  Miller,  1  Ch.  D.  52.  See  also 
Cavendish  v.  Cavendish,  10  L.  R.  Ch.  App.  319. 

In  a  partition  action,  the  Court  in  ordering  a  sale  at  the  request 
of  the  parties  to  the  action,  will  not  in  the  absence  of  the  other  parties 
interested,  preface  the  judgment  order  for  sale  with  an  expression 
of  its  opinion  that  a  sale  is  more  beneficial  than  a  partition.  In  re 
Hardiman,  16  Ch.  D.  360. 

Considerable  difficulty  arose  in  other  cases  where  persons  were 
out  of  the  jurisdiction,  and  it  was  held  that  no  sale  could  be  ordered 
unless  every  person  interested  in  the  property,  the  subject  of  a  par- 
tition suit,  was  either  a  party  to  the  cause  or  had  been  served  ivith 
notice  of  the  decree.  The  eases,  however,  on  this  subject,  from  de- 
fects in  the  Partition  Act,  1868,  which,  moreover,  did  not  confer  suf- 
ficient powers  upon  the  Court,  are  somewhat  conflicting. 

It  was  laid  down  in  one  case  that  although  the  Coui't  had 
[  *  498]  jurisdiction  to  direct  an  immediate  *  sale  in  a  partition  suit 
in  the  absence  of  parties  interested  in  the  property,  but 
shown  to  be  out  of  the  jurisdiction,  nevertheless,  where  it  was  un- 
certain whether  absent  parties  were  or  were  not  within  the  jurisdic- 
tioD,  an  inquiry  should  be  directed  as  to  the  persons  interested  in 
the  property  and  their  shares  therein,  and  whether  such  persons 
were  out  of  the  jurisdiction.     Silver  v.  Udell,  9  L.  R.  Eq.  227 

Bat  in  the  subsequent  case  of  Hurry  v.  Hurry,  10  L.  R.  Eq.  346; 
where  one  of  the  parties  entitled  to  a  small  fraction  of  the  estate, 
was  out  of  the  jurisdiction,  and  had  not  been  served,  and  it  did  not 
appear  that  any  attempt  had  been  made  to  serve  him,  it  was  held  by 
Sir  W.  M.  James,  V.-C,  that  the  decree  for  sale  could  not  be  made 
in  his  absence. 

Where  a  decree  had  been  made  for  sale,  in  the  absence  of  parties 
who  were  out  of  the  jurisdiction,  the  Court  refused  to  allow  the  de- 
cree to  be  acted  on  in  their  absence,  but  directed  notice  to  be  given 
to  them  of  the  decree  by  advertisements,  with  liberty  for  the  plain- 
tiffs to  apply  as  to  proceeding  with  the  sale  after  the  advertisements 
had  appeared:  Peters  v.  Bacon,  8  L.  R.  Eq.  125. 
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In  a  more  recent  case,  however,  it  was  doubted  whether  an  adver- 
tisement was  sufficient  notice  of  the  decree,  unless  it  could  be  shown 
that  the  advertisement  had  been  brought  to  the  notice  of  the  party 
to  be  affected  by  it,  and  in  that  case  the  plaintiff  had  liberty  to  ap- 
ply at.  Chambers  as  to  the  service  of  the  decree  on  the  party  out  of 
the  jurisdiction.      Teall  v.  Watts,  11  L.  R.  Eq.  213. 

And  the  Court  has  refused  to  make  an  order  for  sale  in  the  ab- 
sence of  a  married  woman,  whose  share  in  the  property  was  vested 
in  trustees.     Dodcls  v.  Gronoic,  20  L.  T.  104. 

It  seems  moreover  to  be  clear  that  the  Partition  Act  of  1868  did 
not  compel  the  Court  to  act  in  the  absence  of  any  parties  interested. 
Dodds  v.  GronoiL\  20  L.  T.  104;  17  W.  R.  511. 

In  order  to  remedy  these  defects  in  the  Partition  Act  of  1868  (31 
&  32  Vict.  c.  40),  it  was  enacted  by  the  Partition  Act,  1876  (39  &  40 
Vict.  c.  17),  that  "Where  in  an  action  for  partition  it  appears  to  the 
Court  that  notice  of  the  judgment  on  the  hearing  of  the  cause  cannot 
be  served  on  all  the  persons  on  whom  that  notice  is,  by  the  Partition 
Act,  1868,  required  to  be  served,  or  cannot  be  so  served  without  ex- 
pense disproportionate  to  the  value  of  the  property  to  which  the  ac- 
tion relates,  the  Court  may,  if  it  thinks  fit,  on  the  request  of  any  of 
the  parties  interested  in  the  property,  and  ilotwithstanding  the  dis- 
sent or  disability  of  any  others  of  them,  by  order,  dispense  with  that 
service  on  any  person  or  class  of  persons  specified  in  the 
order,  and,  instead  thereof,  may  *  direct  advertisements  to  [  *  499  ] 
be  published  at  such  times  and  in  such  manner  as  the  Court 
shall  think  fit,  calling  upon  all  persons  claiming  to  be  interested  in 
such  property  who  have  not  been  so  served  to  come  in  and  establish 
their  respective  claims  in  respect  thereof  before  a  judge  in  Cham- 
bers within  a  time  to  be  thereby  limited.  After  the  expiration  of  the 
time  so  limited  all  persons  who  shall  not  have  so  come  in  and  estab- 
lished such  claims,  whether  they  are  within  or  without  the  jurisdic- 
tion of  the  Court  (including  persons  under  any  disability)  shall  .be 
bound  by  the  proceedings  in  the  action  as  if  on  the  day  of  the  date 
of  the  order  dispensing  with  service  they  had  been  served  with  no- 
tice of  the  judgment,  service  whereof  is  dispensed  with;  and  there- 
upon the  powers  of  the  Court  under  the  Trustee  Act,  1850,  shall  ex- 
tend to  their  interests  in  the  property  to  which  the  action  relates  as 
if  they  had  been  parties  to  the  action;  and  the  Court  may  thereupon, 
if  it  shall  think  fit,  direct  a  sale  of  the  property,  and  give  all  neces- 
sary or  proper  consequential  directions  (sect.  3). 

Where  an  order  is  made  under  the  Act  dispensing  witti  service  of 
notice  on  any  person  or  class  of  persons,  and  property  is  sold  by 
order  of  the  Court,  the  following  provisions  shall  have  effect:  — 

(1).  The  proceeds  of  sale  shall  be  paid  into  Court  to  abide  the 
further  order  of  the  Court. 

(2).  The  Court  shall,  by  order  fix  a  time,  at  the  expiration  of 
which  the  proceeds  will  be  distributed,  and  may,  from  time  to  time, 
by  further  order  extend  that  time. 
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(3).  The  Court  shall  direct  such  notices  to  be  given  by  advertise- 
raents  or  otherwise,  as  it  thinks  best  adapted  for  notifying  to  any 
persons  on  whom  service  is  dispensed  with,  who  may  not  have  pre- 
viously come  in  and  established  their  claims,  the  fact  of  the  sale, 
the  time  of  the  intended  distribution,  and  the  time  within  whieJi  a 
claim  to  participate  in  the  proceeds  must  be  made. 

(4).  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  in- 
terests of  all  the  persons  interested  have  been  ascertained,  the  Court 
shall  distribute  the  proceeds  in  accordance  witli  the  rights  of  those 
persons. 

(5).  If  at  the  expiration  of  the  time  so  fixed  or  extended  the  in- 
terests of  all  the  persons  interested  have  not  been  ascertained,  and 
it  appears  to  the  Court  that  they  cannot  be  ascertained,  or  cannot 
be  ascertained  without  expense  disproportionate  to  the  value  of  the 
property  or  of  the  unascertained  interests,  the  Court  shall  distribute 
the  proceeds  in  such  manner  as  appears  to  the  Court  to  be  most  in 
accordance  with  the  rights  of  the  persons  whose  claim  to  partici- 
pate in  the  proceeds  have  been  established,  whether  all 
[  *  500  ]  those  *  persons  are  or  are  not  before  the  Court,  and  with 
such  reservations  (if  any)  as  to  the  Court  may  seem  fit  in 
favour  of  any  other  persons  (whether  ascertained  or  not)  who  may 
appear  from  the  evidence  before  the  Court  to  have  any  prima  facie 
rights  which  ought  to  be  so  provided  for,  although  such  rights  may 
not  have  been  fully  established,  but  to  the  exclusion  of  all  other 
persons,  and  thereupon  all  such  other  persons  shall  by  virtue  of  this 
Act  be  excluded'from  participation  in  those  proceeds  on  Ihe  distri- 
bution thereof,  but  notwithstanding  the  distribution  any  excluded 
person  may  recover  from  any  participating  person  any  portion  re- 
ceived by  him  of  the  share  of  the  excluded  person  (sect.  4). 

Where  in  an  action  for  partition  two  or  more  sales  are  made,  if 
any  person  who  has  by  virtue  of  this  Act  been  excluded  from  parti- 
cipation in  the  proceeds  of  any  of  those  sales  establishes  his  claim 
to  participate  in  the  proceeds  of  a  subsequent  sale,  the  shares  of  the 
other  persons  interested  in  the  proceeds  of  the  subsequent  sale 
shall  abate  to  the  extent  (if  ary)  to  which  they  were  increased  by 
the  non-participation  of  the  excluded  person  in  the  proceeds  of  the 
previous  sale,  and  shall  to  that  extent  be  applied  in  or  towards  pay- 
ment to  that  person  of  the  share  to  which  he  would  have  been  en- 
titled in  the  proceeds  of  the  previous  sale  if  his  claim  thereto  had 
been  established  in  due  time"  (sect.  5). 

The  practice  with  regard  to  a  sale  may  be  summed  up  as  fol- 
lows:— viz.,  (1 )  that  it  Avill  only  be  directed  at  the  hearing  when  all 
parties  interested  in  the  property  are  parties,  and  the  title  is  proved 
(ante  495);  (2)  that  on  further  consideration  a  sale  will  not  be  di- 
rected unless  every  person  interested  is  a  party  {ante,  495),  or  (3) 
has  been  served  with  notice  of  the  decree  or  judgment  of  the  Court 
{ante,  495),  or  (4)  the  Court  has  dispensed  with  such  service  upon 
the  absent  person,  under  the  3rd  section  of  the  partition  Act,  IblQ 
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(ante,  498),  or  (5)  that  be  jnay  be  presumed  to  be  dead.     (See  sect. 
6,  ante,  p.  496.) 

The  Court  has  power  since  the  passing  of  the  Master  in  Chancery 
Abolition  Act  (15  &  16  Vict.  c.  80),  to  have  a  sale  of  real  estate,  di- 
rected to  be  sold  under  the  Court,  raade  by  auction  in  Chambers 
before  the  chief  clerk;  and  where  all  the  parties  are  sui  juris,  and 
before  the  Court,  they  may,  if  they  think  it  expedient,  have  a  sale 
effected  in  this  manner.  Where,  however,  there  are  parties  not  be- 
fore the  Court,  or  not  sui  juris,  the  duty  is  throAvn  upon  the  Court 
of  determining  which  is  the  most  beneficial  mode  of  conducting  the 
sale,  and  the  fact  of  the  power  having  fallen  into  disuse  tending  to 
show  that  its  exercise  was  in  general  inexpedient,  the 
Court  will  direct  a  sale  *by  an  auctioneer:  Pemberton  v.  [  *  501  ] 
Barnes,  13  L.  R.  Eq.  349. 

The  Court  has  power,  however,  instead  of  directing  a  sale  by 
auction  in  Chambers  or  by  an  auctioneer,  to  confirm  a  conditional 
contract  for  sale  entered  into  by  the  parties.  See  Grove  v.  Coinyn, 
18  L.  R.  Eq.  387. 

An  order  may  be  made  under  the  Partition  Act,  1868,  for  parti- 
tion as  well  as  for  a  sale  (Dicks  v.  Batten,  W.  N.  1870,  p.  173),  even 
in  opposition  to  the  chief  clerk's  certificate  (Allen  v.  Allen,  21  W. 
R.  842),  or  for  a  partition  of  part  of  an  estate  and  sale  of  the  rest: 
Roebuck  v.  Chadebet,  8  L.  R.  Eq.  127;  Pennington  v.  Dalhiac,  18 
W.  R.  684;  Allen  v.  Allen,  21  W.  R.  842. 

A  sale  has  been  ordei'ed,  the  defendant  not  opposing,  of  a  free- 
hold estate,  subject  to  an  executory  devise  over:  Groves  v.  Carbert, 
29  L.  T.  129;  but  the  Court  has  refused  to  order  a  sale  reserving 
the  minerals:  Laive  v.  Stotiey,  W.  N.  1876,  p.  141. 

As  to  form  of  order  for  sale  in  a  partition  action  providing  that 
service  of  the  judgment  may  be  dispensed  with  under  sect.  3  of  the 
Partition  Act,  1876,  see  In  re  Hardiman,  16  Ch.  D.  360. 

And  it  has  been  held  that  an  order  dispensing  with  service  upon 
parties  out  of  the  jurisdiction  could  only  be  made  by  the  judge; 
Barton  \.  Barton,  W.  N.  1877,  p.  23;  and  where  two  of  the  persons 
interested  were  out  of  the  jurisdiction  and  one  of  them  had  not 
been  heard  of  for  seven  years,  and  the  other  for  three  years,  service 
was  dispensed  with,  and  no  advertisement  was  issued  (lb.),  but  ser- 
vice of  the  judgment  and  advertisements  should  not  both  be  dis- 
pensed with,  but  the  order  may  betaken  in  the  alternative.  Hack- 
ing V.  Whalleij,  W.  N.  1882,  p.  135.  Under  the  rules  of  the  Su- 
preme Court,  December  1885,  Order  LI.  rule  1  A.,  16.  In  all  cases 
where  a  sale,  mortgage,  partition,  or  exchange  is  ordered,  the  Court 
or  a  judge  shall  have  power,  in  addition  to  the  powers  already  ex- 
isting, with  a  view  to  avoiding  expense  or  delay,  or  for  other  good 
reason,  to  authorise  the  same  to  be  carried  out,  either  as  at  present — 
a,  by  laying  proposals  before  the  Judge  in  Chambers  lor  his  sanc- 
tion or,  b,  by  proceedings  altogether  out  of  court,  and  moneys  pro- 
duced thereby  being  paid  into  Court  or  to  Trustees,  or  otherwise  dealt 
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with  as  the  Judge  in  Chambers  may  order.  Order  LI.  rule  2  A. 
17.  No  order  for  the  payment  of  purchase-money  into  Court  shall 
be  necessary,  but  a  direction  for  tljat  purpbse,  signed  by  the  Chief 
Clerk,  shall  be  sufficient  authority  for  the  Paymaster-General. 
Order  LI.  rule  6  A.  18.  In  the  case  of  sales,  under  the  direction 
of  the  Court,  the  particulars  of  sale  shall  be  signed  by,  and  the  re- 
sult of  the  sale  shall  be  certified  under  the  hands  of  the  auctioneer 
and  solicitor  of  the  party  having  the  conduct  of  the  sale.  It  shall 
not  be  necessary  to  tile  any  affidavit  verifying  the  particulars  or  re- 
sults of  the  sale.  Form  2  iu  the  Appendix  hereto  shall  be  substi- 
tuted for  Form  16  in  Appendix  L.,  which  is  hereby  annulled. 

With  the  consent,  however,  of  the  parties,  the  Court  has,  it  seems, 
decided  a  disputed  question  in  a  partition  suit:  Burt  v.  Hellyar, 
14  L.  R.  Eq.  160;  41  L.  J.  Ch.  (N.  S.)  430;  Hurnj  v.  Hurry,  10 
L.  R.  Eq.  346;  Davey  v.  Wietlisbach,  15  L.  R.  Eq.  269;  the  Judi- 
cature Act,  1873,  sect.  24,  subs.  7.  The  Court  has  no  jurisdiction 
under  the  Rules  of  the  Supreme  Court,  1883;  Order  LV.,  r.  3,  upon 
a  mere  originating  summons  to  order  a  sale  of  property  not  admit- 
ting of  division  in  which  infants  are  with  others  iuterested,  inas- 
much as  in  such  case  an  order  for  sale  can  with  as  little  expense  as 
by  means  of  a  summons  be  obtained  in  two  other  ways,  viz.,  under 
the  Partition  Act,  and  under  the  Settled  Land  Act,  1882;  In  re  Robin- 
son, Pickardv.  Wheater,  31  Ch.  D.  247. 

With  regard  to  costs  the  rule  laid  down  by  Lord  Eldon,  in  the 
principlal  case,  was  this,  that  as  a  party  comes  into  equity,  instead 
of  going  to  law,  for  his  own  convenience,  the  rule  of  law  ought  to 
be  adopted,  and  therefore  no  costs  would  be  given  until  the  com- 
mission, that  is  to  say  up  to  the  hearing,  but  that  the  subsequent 
costs  of  issuing,  executing,  and  confirming  the  commission,  should 
be  borne  by  the  parties  in  proportion  to  the  value  of  their  respec- 
tive interests,  without  any  costs  of  the  subsequent  proceedings:  see 
Baring  v.  Nash,  1  V.  &  B.  554;  Whaley  v.  Daivson,  2  S.  &  L.  371; 
Waitev.  Bingley,  21  Ch.  D.  681;  Whetstone  v.  Deu'is,  1  Ch.  D.  99. 
The  practice  being  the  same  in  Ireland:  BaJfe  v.  Reding- 
[  *  502  ]  ton,  2  Ir.  Ch.  Rep.  324.  *  And  the  costs  of  mutual  deeds 
of  partition  and  of  having  the  same  settled  by  the  Master, 
being  subsequent  costs,  must  be  borne  by  the  parties  respectively; 
Balfe  V.    Redington,  2  Ir.  Ch.  Rep.  324;  Beames  on  Costs,  50. 

It  was  held  by  Lord  Romilly,  M.  R.,  that  the  practice  remained 
the  same  when  a  sale  was  ordered  under  the  Partition  Act,  1868. 
See  Landell  v.  Baker.  6  L.  R.  Eq.  268;  Porter  v.  Lopes,  7  Ch.  D. 
358,  367.  Lord  Chancellor  Selborne,  however  (sitting  for  the  Mas- 
ter of  the  Rolls),  in  a  siiit  for  sale  under  the  Partition  Act,  1868, 
where  the  plaintiffs  were  owners  of  one  moiety  and  the  defendants 
of  one-fourth  of  the  estate,  and  the  owners  of  the  remaining  fourth 
were  served  with  notice  of  the  decree^  held  that  the  costs  of  all  par- 
ties ought  to  be  paid  out  of  the  estate,  and  his  Lordship  observed 
that,  having  regard  to  the  10th  section  of  the  Partition  Act,  1868, 
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it  could  not  be  said  that  the  Court  was  bound  by  the  old  rule  as  to 
costs  of  partition  suits.  That  it  was  impossible  to  lay  down  a  gen- 
eral rule  on  the  subject,  that  there  might  be  cases  in  which  the  Court, 
in  the  exercise  of  its  discretion,  would  follow  the  old  practice. 
Simpson  v.  Ritchie,  16  L.  R.  Eq.  103.  Similar  orders  as  to  costs 
were  made  in  Osborn  v.  Osborn,Q  L.  R.  Eq.  338;  Miller  \.  Marriott, 
7  L.  R.  Eq.  1;  Leach  y.  Westall,  17  W.  R.  313.  It  is  true  that 
Lord  Selbome,  in  a  former  case  [Wilkinson  v.  Joberns,  16L.  R.  Eq. 
14),  ordered  that  there  should  be  no  costs  up  to  and  including  the 
hearing;  but  in  making  such  order  as  to  costs,  his  Lordship  ex- 
pressly states  that  he  did  so,  "looking  at  all  the  circumstances  of 
the  case  in  the  exercise  of  his  discretion,  under  the  Act." 

It  has,  however,  been  laid  down  as  a  general  ride  that  the  entire 
costs  of  a  partition  suit  should  be  borne  by  the  parties  in  propor- 
tion to  their  interests,  as  declared  by  the  decree,  except  where  there 
are  any  special  circumstances  arising  from  the  conduct  of  any  of 
the  parties,  which  may  lead  the  Court  to  apportion  the  costs  other- 
wise. Cannon  v.  Johnson,  11  L.  R.  Eq.  90;  and  see  Thompson  v. 
Richardson,  6  L  R.  Eq.  596;  Ball  v.  Kemp- Welch,  14  Ch.  D.  512; 
Osborn  v.  Osborn,  6  L.  R.  Eq.  338;  Miller  v.  Marriott,  7  L.  R.  Eq. 
1 ;  Simpson  v.  Ritchie,  16  L.  R.  Eq.  103 ;  and  see  Rules  of  the  Su- 
preme Court,  1883,  order  LXV. 

But  the  Court  has  a  discretion  (see  Sect.  10  of  the  Partition 
Act,  1868);  and  the  rule  may  be  departed  from  under  special 
circumstances:  Wilkinson  v.  Joberns,  16  L.  R.  Eq.  14;  Porter  v. 
Lopes,  7  Ch.  D.  367;  Wilkinson  v.  Castle,  37  L.  J.  Ch.  467;  16  W. 
R.  501. 

A  defendant,  however,  who  improperly  disputed  the 
plaintiff's  *  title,  has  been  ordered  to  pay  so  much  of  the  [  *  503  ] 
costs  as  he  thereby  occasioned  (Hill  v.  Falbrook,  Jac.  574; 
Wilkinson  v.  Castle,  16  W.  R.  501;  Morris  \.  Timmins,  1  Beav.  411, 
418) ;  and  a  defendant  through  whose  conduct  the  suit  was  rendered 
necessary,  was  ordered  to  pay  his  own  costs.  Graham  v.  Cole,  L. 
J.,  Notes  of  Cases,  1873,  p.  102. 

And  the  costs  occasioned  by  the  severance  as  defendants  on  a 
partition  suit  of  husband  and  wife  were  ordered  to  be  borne  by  her 
estate:     Mildmay  v.  Quicke,  46  L.  J.  (Ch.)  667. 

Where  a  bill  is  tiled  for  a  partition,  and  a  purchaser  of  an  un- 
divided share  of  a  defendant  is  made  a  party  by  amendment,  he  is 
entitled  to  have  his  costs  paid  by  the  plaintiff:  Williams  v.  Wil- 
liams,  10  W.  R.  (V.-C  K.)  609. 

Where,  moreover,  after  judgment  has  been  given  in  a  partition 
action  directing  the  ordinary  inquiries  as  to  the  persons  interested, 
and  conditionally  a  sale,  a  summons  is  taken  out  by  the  owners  of 
certain  shares,  to  determine  points  of  law  affecting  them,  as,  for 
instance,  whether  they  took  vested  interests,  or  whether  one  of  such 
shares  was  realty  or  personalty,  the  costs  of  the  application  will  be 
directed  to  be  paid  out  of  the  purchase- money  belonging  to  the 
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owners  of  such  shares:  Jennings  v.  Foster,  W.    N.  Nov.  8,  1884,  p. 
200. 

The  costs  of  infants,  {Cox  v.  Cox,  8  K.  &  J.  544),  or  of  a  lunatic 
(Singleton  v.  Hopkins, -i  W.  R.  107),  may,  it  seems,  be  charged 
upon  and  ordered  to  be  raised  out  of  the  shares  allotted  to  them. 
As  to  conveyancing  costs  of  solicitors  appearing  for  defendants, 
not  having  the  conduct  of  the  sale,  see  Humphreys  v.  Jones,  31, 
Ch.  D.  30. 

V.  Other  jurisdiction  in  cases  of  j^artition.^ — As  to  transfers  of 
proceedings  to  and  from  the  County  Courts  under  section  12,  see 
Thomson  v.  Flinn,  17  L.  R.  Eq.  415;  RaivUnson  v.  Miller,  1  Ch. 
D.  52. 

With  regard  to  the  jurisdiction  of  the  Inclosnre  Commissioners 
as  to  partition,  see  8  &  9  Vict.  c.  118,  ss.  90,  91;  9  &  10  Vict.  c. 
70,  ss.  9,  10,  11;  10  &  11  Vict.  c.  Ill,  ss.  4,  6;  11  &  12  Vict.  c.  99, 
88.  13,  14;  12  &  13  Vict.  e.  83,  ss.  7,  11;  15  &  16  Vict.  c.  79,  ss. 
31,  32;  17  &  18  Vict.  c.  97,  s.  5;  20  &  21  Vict.  c.  31,  ss.  7—11; 
22  &  23  Vict.  c.  43,  ss.  10, 11;  39  &  40  Vict.  c.  56,  s.  33.  See  El- 
ton, Copyholds,  105. 

By  the  Incumbered  Estates  Act,  power  was  given  to  the  com- 
missioners to  make  partition.     See  hi  re  Wilkins,  4  Ir.  Ch.  Kep.  575. 

As  to  the  power  of  a  tenant  for  life  to  concur  in  making  partition 
of  lands  under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
see  lb.,  sect.  3  (iv.)  s.  4,  s.  31,  s.  45;  Wolstenbolme  and  Turner, 
Settled  Land  Act,  p.  18,  19,  47,  57,  2nd  Ed.  As  to  conveyance  on, 
lb.  168;  as  to  reservation  of  minerals  on.     lb.  172,  174. 

[  *  504  ]  *As  to  Dower,  j — Upon  the  same  principle,  as  in  cases  of 
partition,  although  dower  was  originally  a  mere  legal  de- 
mand, a  widow  being  a  joint  owner  became  entitled  in  equity  to  an 
assignment  of  one  third  of  the  lands  of  which  her  husband  was 
seised  in  fee  or  in  tail,  which  her  issue  might  by  possibility  have 
inherited,  as  her  dower.  The  difficulty  of  proceeding  at  law,  to- 
gether, probably,  with  the  necessity  of  obtaining  a  discovery  from 
the  heir,  devisees,  or  trustees,  gave  equity  a  concurrent  jurisdiction 
with  the  old  Courts  of  law,  which,  it  seems,  would  have  been  exer- 
cised without  its  being  shown  whether  such  difficulty  actually  ex- 
isted or  not.  [In  the  United  States,  bills  for  dower  were  enter- 
tained at  an  early  date:  2  Scribner  on  Dower,  142;  Herbert  v. 
Wren,  7  Cranch,  370;  Badgley  v.  Bruce,  4  Paige,  98;  Hazen  v. 
Thurber,  4  Johns.  Ch.  604]. 

For  an  able  exposition  of  the  law  of  dower,  see  the  judgment  of 
Lord  Alranley,  M.  R.,  in  the  leading  case  of  Curtis  v.  Curtis,  2 
Bro.  C.  C.  620;  and  see  Mundyv.  Mundy,  2  Ves.  jun.  122;  Pulteney 
v.  Warren,  6  Ves.  89;   Strickland  v.  Strickland,  6  Beav.  77,  81. 

Widows,  before  the  Dower  Act  (3  &  4  Will.  4,  c.  105),  were  only 
dowable  out  of  legal  estates;  but  by  that  Act  every  woman  married 
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after  tlie  1st  Jan.,  1834,  is  dowable  out  of  her  husband's  equitable 
estates  of  inheritance  (sect.  2).  The  Act,  however,  has  put  her  right 
to  dower  entirely  in  the  hands  of  her  husband,  who  may  defeat  it 
wholly  by  an  absolute  disposition  of  his  lands  in  his  life-time,  or 
by  will  (sect.  4),  or  partly  by  partial  estates  and  interests  similarly 
created,  and  all  debts,  incumbrances,  contracts,  and  engagements  to 
which  his  land  shall  be  subject  or  liable  r.re  made  valid  and  effec- 
tual as  against  the  right  of  his  widow  to  dower  (sect.  5).  Dower 
was  also  made  liable  to  be  barred  by  a  declaration  of  the  husband 
by  deed  (sect.  6),  or  will  (sect.  7),  by  the  latter  of  which  it  might  be 
made  subject  to  restrictions  (sect.  8),  and  a  devise  to  a  widow  of 
any  land  out  of  which  she  would  otherwise  be  dowable,  or  of  any 
estate  or  interest  therein,  to  or  for  the  benefit  of  his  widow,  will  dis- 
entitle such  widow  to  dower  out  of  any  land  of  her  husband,  unless 
a  contrary  intention  should  be  declared  by  his  will  (sect.  ^j.  On  the 
other  hand,  no  gift  or  bequest  by  a  husband  out  of  his  personal 
estate,  or  of  or  out  of  land  of  which  she  was  not  dowable,  is  to  pre- 
judice her  right  to  dower,  unless  a  contrary  indention  should  bo  de- 
clared by  the  will  (sect.  10). 

Upon  the  construction  of  this  Act  it  has  been  decided  that  the 
dower  of  a  woman,  married  after  S  &  4  Will  4,  c.  105,  came  into 
operation,  out  of  an  estate  made  subject  to  dower  by  that  Act,  will 
not  be  excluded  by  a  declaration  against  dower  contained  in  a  con- 
veyance prior  to  that  Act  (Fry  v.  Ngble,  20  Beav.  598;  S.  C,  on  ap- 
peal, 7  De  G.  Mac.  &  G.  687;  Clarke  v.  Frankli7i,  4  K.  &  J.  266), 
and  a  widow's  dower  and  freebench  is  not  by  Sir  John 
*Romilli/s  Act  (3  &  4  Will.  4,  c.  104),  nor  by  the  Dower  [  *  505  ] 
Act  (3  &  4  Will.  4,  c.  105),  rendered  liable  to  the  mere 
debts  of  her  husband:  see  Spyerw.  Hyatt,  20  Beav.  621,  623,  where 
Sir  John  Romilhj,  M.  R.,  observes,  that  "what  is  claimed  by  or 
comes  to  the  widow  is  no  part  of  what  the  intestate  is  seised  of  at 
his  death.  He  dies  seised  of  land  subject  to  the  widoi&s  right  to 
doiver,  and  it  is  only  that  which  becomes  subject  to  the  payment 
of  his  debts." 

The  better  opinion  appears  to  be  that  a  husband  may  deprive  his 
widow  of  dower  by  will,  under  the  4th  section  of  the  Dower  Act,  by 
a  mere  general  disposition  of  his  land.  See  Lacey  v.  Hilt,  19  L. 
K.  Eq.  346,  349,  overruling  the  dicta  of  Lord  Romilly,  M.  R.,  in 
Rowland  v.  Cuthbertson,  8  L.  R.  Eq.  469,  where  his  Lordship  was 
under  the  impression  that  the  disposition  of  the  husband  by  will  in 
order  to  defeat  the  dower  of  his  widow  "  must  point  the  land  out 
specifically,  or  designate  it  in  some  way." 

It  is  clear,  moreover,  that  in  order  to  bar  the  widow's  right  of 
dower,  under  the  9th  section  of  the  Act,  a  general  disposition  of  his 
land  by  will,  under  which  she  takes  a  partial  interest,  will,  in  the 
absence  of  a  contrary  intention,  be  sufficient  {Roivland  v.  Cuthbert- 
son, 8  L.  R.  Eq.  466;  Lacey  v.  Hill,  19  L.  R.  Eq.  346),  and  a  gen- 
eral devise  by  a  husband  of  his  real  estate  upon  trust  to  sell,  and 
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■give  his  widow  part,  even  in  the  shape  of  part  of  the  capital,  or  of 
any  income  of  the  proceeds  to  be  invested,  is  a  gift  of  "  an  estate 
or  interest "  in  the  land  for  the  benefit  of  the  widow,  within  the 
.meaning  of  the  9th  section:  Lacey  v.  Hill,  19  L.  R.  Eq.  346,  350. 

As  to  a  widow's  being  put  to  her  election  between  dower  and  a 
benefit  conferred  upon  her,  see  note  to  Streatfield  v.  Streatfield,  Vol. 
i.  p.  397. 

The  Dower  Act  does  not  apply  to  freebench,  see  Smith  v.  Adams, 
5k  De  G.  Mac.  &  G.  712.  There  the  purchaser  of  a  copyhold,  held 
of  ja  manor  the  custom  of  which  entitled  widows  of  the  copyholders 
to  freebench  in  one  moiety  of  the  land  of  which  their  husbands  died 
seised,  took  a  surrender,  but  died  before  admittance.  It  was  held 
by  the  Lord  Justices,  reversing  the  decision  of  Sir  John  Romilly, 
M.  R.  (reported  18  Beav.  499),  that  the  widow  was  not  entitled  to 
freebench  at  law  or  in  equity. 

Moreover,  independently  of  the  Dower  Act,  a  husband  may  by 
•devise  deprive  his  widow  of  freebench  in  copyholds.  For,  under 
the  old  law,  if  a  man'  surrendered  his  copyhold  estate  to  the  use  of 
his  will,  and  then  devised  it,  the  widow  did  not  take  freebench,  the 
■effect  of  the  sux-render  beiug  to  destroy  her  title  to  freebench.  '  Then 
55  Geo.  3,  c.  192,  was  passed,  which  enabled  a  man  to  devise  copy- 
holds without  surrender;  and  under  it  the  devise  took 
[*506]  *effect  as  if  the  testator  had  surrendered,  and  therefore 
the  widow  did  not  take  freebench.  And  now,  under  the 
3rd  section  of  the  Wills  Act  (1  Vict.  c.  26),  the  same  effect  is  to  be 
given  to  a  gift  of  copyholds  by  will  under  the  new  law,  as  it  stood 
before  the  Wills  Act,  and  consequently  the  widow  in  such  case  is 
not  entitled  to  freebench:  Lacey  v.  Hill,  19  L.  R.  Eq.  346,  350,  351. 

It  has  long  been  established  that  a  purchaser  for  valuable  con 
sideration,  even  with  notice  of  the  inchoate  right  of  a  woman  to 
dower,  may,  by  obtaining  the  assignment  of  an  outstanding  term, 
protect  himself  against  any  claim  in  respect  of  such  doMer:  Lady 
Radnor  v.  Vandebendy,  Show.  P.  C.  69,  Prec.  Ch.  65;  Maundrell  v. 
Maimdrell,  10  Ves.  246. 

It  followed,  therefore,  that  a  purchaser  or  mortgagee  (who  is  a 
purchaser  pro  tanto),  though  he  knows  of  the  right  of  dower,  may 
advance  his  money,  and  taking  in  a  term  may  avail  himself  of  it, 
though  the  consequence  will  be  the  utter  defeating  of  the  right  of 
dower.  (Per  Sir  W.  Grant,  M.  R.,  in  Wy7i\.  Williams,  5  Ves.  134.) 
The  Court  of  Chancery,  moreover,  has  enforced  specific  performance 
against  the  husband,  where  there  was  an  outstanding  available  term 
which  could  be  assigned  to  a  trustee  for  the  purchaser,  although  the 
wife  would  not  concur  in  the  conveyance  of  the  inheritance  (Simjoson 
v.  Gutteridge,  1  Madd.  613,  618),  and  even -where  the  term  happened 
to  be  vested  in  the  widow,  as  a  trustee,  the  Court  has  compelled  her 
to  assign  it  for  the  purchaser's  protection  against  her  own  dower: 
Mole  V.  Smith,  1  J.  &  W.  665. 
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The  protection,  however,  which  a  purchaser  might  obtain  from 
the  assignment  of  outstanding  terms  was  somewhat -limited  by  the 
Satisfied  Terms  Act  (8  &  9  Vict.  c.  112),  which  in  effect  enacts  that 
very  satisfied  term  which  was  attendant  upon  the  inheritance  on  the 
31st  of  December,  1845,  was  on  that  day  to  cease,  except  that,  if 
attendant  by  express  declaration,  it  should  afford  the  same  protec- 
tion as  it  would  have  afforded  if  it  had  continued  to  subsist,  but 
had  not  been  assigned  or  dealt  with  after  that  day  (sect.  1),  and 
that  every  term  which,  after  the  31st  of  December,  1845,  should 
become  satisfied,  should  cease  immediately  upon  the  same  becoming 
so  attendant  (sect.  2).  It  has  been  held  that  a  term  in  hands  of  a 
trustee  for  a  mortgagee,  does  not  become  a  satisfied  term  under  8 
&  9  Vict.  c.  112,  so  as  to  deprive  the  mortgagee  of  its  protection 
against  the  dower  of  the  mortgagor's  wife,  in  consequence  of  the 
mortgagee  having  taken  a  conveyance  of  the  fee  discharged  from 
the  equity  of  redemption,  in  consideration  of  his  releasing  the  es- 
tate of  the  mortgagor,  who  had  become  bankrupt,  from 
the  debt.  Anderson  v.  Pignet,  *8  L.  R.  Ch.  App.  180,  re-  [  *  507  ] 
versing  S.  C,  11  L.  R  Eq.  329. 

If  the  widow's  right  to  dower  were  disputed,  an  issue  might  be 
directed  {Mundyv.  Mimdy,  2  Ves.  jun.  122);  or  the  bill  retained  for 
a  certain  time  with  liberty  to  the  widow  to  bring  a  writ  of  dower, 
as  she  might  be  advised  (Curtis w.  Curtis,  2  Bro.  C.  C.  620;  D'Arcy 
V.  Blake,  2  S.  &  L.  390);  and  if  necessary  an  inquiry  might  be  di- 
rected as  to  the  lands  of  which  she  was  dowable  (Meggot  v.  Meggot, 
Seton  on  Decrees,  681,  4th  Ed.). 

The  right  being  established,  and  the  property  out  of  which  the 
widow  is  dowable  being  ascertained,  the  next  step  is  to  ascertain 
the  dower;  and  this  may  be  done  either  by  a  reference  (  Goodenough 
v.  Goodenough,  2  Dick.  795);  or  by  directing  a  commission  to  issue, 
which  is  made  out,  executed,  and  returned  in  the  same  manner  as  a 
commission  of  partition  {Wild  \.  Wells,  1  Dick.  3;  Huddlesfone  \. 
Hnddlestone,  1  Ch.  Rep.  38;  Lucas  v.  Calcraft,  1  Bro.  C.  C.  133; 
2  Dick.  594;  Mundy  v.  Mundy,  2  Ves.  jun.  125;  4  Bro.  C.  C.  294; 
Tudor's  L.  C.  Real  Prop.  68,  3rd.  Ed.  [A  widow  is  entitled  to 
dower  out  of  her  husbands  equitable  estate,  and  as  such  estates  are 
recognised  only  in  a  Court  of  Chancery,  it  is  only  in  such  Courts 
that  she  can  enforce  her  right  for  dower:  2  Scribner  on  Dower, 
151;  McMahan  v.  Kimball,  3  Blackf.  1.] 

As  a  general  rule,  on  a  bill  to  assign  dower,  no  costs  were  given 
on  either  side:  Beams  on  Costs,  35,  36.  But  if  the  defendant 
added  another  case,  as  by  disputing  the  title  of  the  widow,  denying 
the  marriage,  or  the  seisin  of  the  husband,  or  set  up  any  other 
ground  of  defence  in  which  he  failed,  he  might  be  liable  to  pay  the 
costs  of  the  suit  occasioned  by  that  unsuccessful  defence  (per  Wigram, 
V.-C,  in  Bamfordv.  Bamford,  5  HarB,  205);  although  the  question 
as  to  the  right  might  be  one  of  considerable  nicety  (Fry  v.  Noble, 
20  Beav.  598,  606),  and    it  was  immaterial  that  the  defendant  ad- 
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mitted  the  right  to  dower  in  his  answer  {Harris  v.  Harris,  11  W.  R. 
(M.  R. )  62).  However,  in  Bamford  v.  Bamford,  5  Hare,  203,  where 
the  defendant  had  resisted  the  claim  of  the  widow  to  dower,  under 
peculiar  circumstances,  no  costs  were  given.  In  that  case  it  ap- 
peared that  the  husband  had  been  tiansported  and  the  only  means 
the  defendant  had  of  procuring  information  as  to  the  time  of  his 
death  was  from  the  office  of  the  Secretary  of  State  for  the  Home  De- 
partment, and  the  information  which  he  there  received  was  such  as 
to  mislead,  and  might  have  misled  any  one  making  a  similar 
inquiry. 

When  land  belonging.to  an  infant,  subject  to  his  mother's  right 
of  dower,  was  taken  by  a  Railway  Company,  and  the  purchase- 
money  as  determined  by  two  valuers  was  paid  into  Court  under  the 
Lands  Clauses  Act  (8  Vict.  c.  18),  it  was  held  that  the  dowress  was 
entitled  to  have- the  value  of  her  right  of  dower  as  determined  by 
the  valuers,  paid  to  her  out  of  the  fund  in  Court.  I7i  re  HalVs 
Estate,  9  L.  R  Eq.  179. 

\_Doctrine  of  Partition  Restated. — In  equity  partition  is  effected 
by  first  ascertaining  the  rights  of  the  several  parties  in  interest;  and 
then  issuing  a  commission  to  make  the  partition  required;  and 
finally  oa  return  of  the  commissioners  and  confirmation  thereof,  by 
decreeing  mutual  conveyances  between  the  parties. 

The  inconvenience  of  the  remedy  by  writ  of  partition,  originated 
a  concurrent  jurisdiction  in  equity,  the  exercise  of  which  may  be 
demanded  as  a  matter  of  right.  Sometimes,  instead  of  ordering  a 
commission,  the  court  may  make  a  declaration  that  the  estate  ought 
to  be  divided,  with  liberty  to  the  parties  interested  therein  to  bring 
before  the  judge  at  chambers,  proposals  for  a  partition,  or,  if  the 
proportions  to  which  the  different  parties  are  entitled  appear  upon 
the  pleadings,  no  reference  to  a  master  to  ascertain  them  is  neces- 
sary, otherwise  such  a  reference  will  be  ordered:  Daniel's  Chan. 
Prac.  1121. 

^  If  the  estate  cannot  be  exactly  divided,  the  Court  will  decree  a 
pecuniary  compensation  to  one  or  more  of  the  parties  for  owelty, 
or  equality  of  partition,  or  charge  part  of  the  land  with  a  rent,  ser- 
viture,  or  easement  for  their  benefit. 

The  advantages  which  an  equitable  partition  has,  are  given  by 
the  Court  in  Hall  v.  Piddock,  6  C.  E.  Green,  314.  "  The  peculiar- 
ities of  an  equitable  partition  are,  that  such  part  of  the  land  as  may 
be  more  advantageous  to  any  party  on  account  of  its  proximity  to 
bis  other  land,  or  for  any  other  reason,  will  be  directed  to  be  set  off 
to  him  if  it  can  be  done  without  injury  to  the  others;  that  when 
the  lands  are  in  several  parcels  each  joint  owner  is  not  entitled  to  a 
share  of  such  parcel,  but  only  to  his  equal  share  in  the  whole;  that 
■where  a  partition  exactly  equal  cannot  be  made  without  injury,  a 
gross  sum  or  yearly  rent  may  be  directed  to  be  paid  for  owelty  or 
equality  of  partition  by  one  whose  share  is  too  large  to  others,  whose 
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shares  are  to  small;  and  that  when  one  joint  owner  has  put  improve- 
ments on  the  property,  he  shall  receive  compensation  for  his  im- 
provements, either  by  having  the  part  ou  which  the  improvements 
are  assigned  to  him  at  the  value  of  the  land  without  the  improve- 
ments, or  by  compensation  directed  to  be  made  for  them."] 


*  WOOLLAM  V.  HEARN.  [  *  508  ] 


May  2Uh,  ^UTi;  June  Zrd,  1802. 

[kEPOKTED    7    VES.    211.] 

Distinction  between  seeking  and  resisting  Specific  Peefobmance, 
AS  TO  THE  admission  OF  EVIDENCE.] — Tliougli  tt  defendant  resisting 
a  specific  performance,  may  go  into  parol  evidence  to  show  that, 
by  fraud,  the  written  agreement  does  not  express  the  real  terms, 
a  jjlaintiff  cannot  do  so,  for  the  purpose  of  obtaining  a  specific 
performa7ice  ivith  a  variation. 

William  Hearn,  being  possessed  of  a  house  in  Ely  Place,  under 
an  agreement  for  a  lease  of  seven,  fourteen  or  twenty- one  years, 
from  the  25th  of  December,  1794,  agreed  to  let  the  house  to 
Penelope  Woollam  for  seventeen  years;  and  a  memorandum,  dated 
the  11th  of  December,  1798,  was  executed  by  them,  stating,  an  agree- 
ment for  a  lease  to  the  plaintiff  from  the  defendant  for  seventeen 
years,  to  commence  at  Christmas  next,  at  the  yearly  rent  of  73Z.  10s., 
the  tenant  paying  all  taxes  except  the  land  tax,  which  Hearn  agreed 
to  pay:  the  lease  to  contain  all  usual  covenants,  and  also  covenants 
that  no  public  trade  should  be  carried  on  in  the  premises;  and  that 
no  alteration  should  be  made  in  the  front;  that  the  lessee  should 
leave  the  premises  in  tenantable  repair,  with  other  covenants  rela- 
tive to  the  situation  of  Ely  Place,  as  being  extra-parochial. 

The  bill  was  filed  by  Mrs.  Woollam  against  Hearn,  stating,  that 
the  rent  of  73Z.  10s.  was  inserted  by  mistake,  or  with,  some  unfair 
view;  the  real  agreement  being,  that  the  plaintiff  was  to  have  the 
lease  upon  the  same  rent  as  the  defendant  paid  to  his  les- 
sor, and  that  *  he  did  not  pay  more  than  60Z. :  and  in  con-  [  *  509  ] 
fidence  that  a  lease  would  be  executed  to  her,  she  paid  GOZ. 
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to  the  defendant  at  the  time  of  executing  the  agreement,  being  the 
moiety  of  the  sum  which  the  defendant  alleged  he  had  laid  out  in 
repairs.      She  also  paid  33Z.  15s.  6d.  for  fixtures. 

The  bill  prayed  a  specific  performance,  and  that  the  defendant 
may  be  decreed  to  execute  a  lease  according  to  the  agreement,  at 
the  rent  of  60Z.,  or  such  other  rent  as  the  defendant  paid  his  lessor. 

The  defendant  by  his  answer  denied  that  73Z.  10s.  was  inserted 
by  mistake,  or  with  any  unfair  view  ;  or  that  the  agreement  was, 
that  the  plaintiff  should  pay  the  same  rent  as  the  defendant  paid, 
which  he  admitted  to  be  63Z.  He  stated  that  he  believed  he  might 
say,  in  the  course  of  the  treaty,  that  she  would  have  the  premises 
upon  the  same  terms  as  the  defendant  had;  not  meaning  that  she 
was  to  have  them  at  the  same  rent,  but  that  she  would,  on  the 
whole,  have  them  upon  terms  of  equal  advantage  with  the  defendant, 
considering  the  money  he  had  expended  upon  them.  He  admitted 
the  payment  of  60Z.,  stating,  that  it  was  not  a  moiety  of  the  money 
laid  out  by  him,  though  at  the  time  of  payment  it  might  have  been 
BO  called. 

On  the  part  of  the  plaintiff,  her  son  stated  by  his  depositions, 
that  when  he  treated  with  the  defendant  for  a  lease  of  the  house, 
he  said  he  had  got  a  lease  of  it,  but  could  not  at  that  moment  lay 
his  hands  upon  it:  that  he  did  not  exactly  kaow  what  the  rent  was, 
but  it  was  somewhere  about  70Z.  a  year,  that  he  did  not  want  to  get 
anything  by  her,  and  she  could  have  the  house  upon  the  same  terms 
he  had  it  himself,  which  he  repeated  several  times  afterwards. 
The  plaintiff's  solicitor  stateci,  that  the  defendant  repeatedly  said, 
upon  being  pressed  to  execute  a  lease,  that  the  plaintiff  held  the 
house  upon  the  same  terms  upon  which  he  held;  but,  when  the  de- 
ponents deposed  to  him  to  execute  an  assignment  of  the  original 
lease,  he  objected,  that  it  was  always  his  maxim  not  to  part 
[  *  510  ]  with  the  original  *  lease,  but  to  hold  it  in  his  own  posses- 
sion for  his  security. 

Mr.  Romilly  and  Mr.  Wetherell,  for  the  plaintiff. — To  the  objec- 
tion, that  the  plaintiff  cannot  vary  the  written  agreement,  the 
answer  is,  that  this  is  a  case  of  fraud,  upon  which  you  must  have 
recourse  to  parol  evidence,  otherwise  it  cannot  be  made  out;  and 
that  takes  it  out  of  the  statute  (a);  Shirleij  v.  Stratton  (b),  Young 
v.  Clei^k  (c),  Buxton  v.  Lister  (d).     These  are  cases  of  defendants 

(a)   Stat.  29,  Car.  2,  c.  3.  (b)   1  Bro.  C.  C.  440. 

(c)   Prec.  Ch.  538.     See  the  references  iu  the  notes  by  Mr.  Finch. 
{d)  3  Atk.  383. 
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leci-ting  the  performance  on  the  ground  of  fraud,  but  the  same 
principle  must  apply  to  the  case  of  the  plaintiff  complaining  of 
fraud.  The  rule  caveat  emptor  does  not  apply  in  this  instance.  A 
person  buying  an  estate  has  no  right  to  ask  the  vendor  what  he 
gave  for  it.  But  this  is  very  different,  amounting  to  a  warranty. 
Though  there  is  no  case  precisely  similar,  the  result  of  all,  which 
are  collected  by  Mr.  Fonblanque  (e),  is,  that  upon  fraud  or  mistake, 
parol  evidence  is  admissible.  There  are  several  cases  before  Lord 
Thurlow,  in  which  it  is  laid  down  that  a  party  may  alter  a  term  in 
the  agreement,  in  the  case  of  fraud:  Lord  Irnham  v.  Child  (/), 
Avhere  it  was  taken  as  clear,  that,  if  the  clause  had  been  omitted  by 
fraud",  a  redemption  would  have  been  permitted :  so  in  Lord  Port- 
more  V.  Morris  (g),  before  Lord  Kenyon.  In  Joynes  v.  Stratham  (h), 
and  Walker  v.  Walker  (i),  Lord  Hardzvicke  intimates  an  opinion 
that  the  plaintiff  might  have  done  so,  if  the  parties  had  been  re- 
versed. Rich  V.  Jackson  (k)  was  determined  upon  the  ground  that  it 
was  not  a  case  of  fraud.  If  the  bill  had  been  filed  against  this  plain- 
tiff, upon  all  the  authorities  she  might  have  insisted  upon  this  varia- 
tion, for  the  the  Covirt  would  not  assist  a  plaintiff  coming  to  enforce 
an  agreement  by  his  own  fraud,  not  according  to  the  true  con- 
tract. There  can  be  no  principle  why  a  man  may  set  up  a  fraud 
defensively,  which  he  cannot  offensively.  The  defendant  must  go 
the  length  of  saying,  that  no  proof  of  fraud,  however  clearly  it  may 
be  made  out  that  the  written  agreement  was  not  the  actual  agree- 
ment, will  be  adequate.  Certainly  a  plaintiff  must  make 
out  a  stronger  ease.  The  consequence  *  of  refusing  this  [  *  511  ] 
relief  would  be,  that  the  person  who*  contrived  the  fraud, 
and  who,  if  he  filed  a  bill,  would  not  be  permitted  to  set  it  up,  may 
secure  the  advantage  by  refusing  to  perform  the  agreement,  driving 
the  other  to  be  the  actor,  and  to  file  a  bill.  In  many  of  these  cases 
the  fraud  has  not  been  clear.  This  is,  beyond  a  doubt,  misrepre- 
sentation from  first  to  last;  not  only  suppressio  veri,  but  also  sug- 
gest io  falsi.  How  is  it  to  be  distinguished  from  a  purchase  of  an 
estate,  represented  by  the  vendor  at  a  certain  number  of  acres,  and 
turnino"  out  to  be  less  ?  There  is  a  similar  reference  here  to  the 
rent.     The  defendant's  construction  of  his  words  is  impossible. 

[e]  1  Fonb.  122 
(/)  1  Kro.  C.  C.  92. 
if/)  2  Bro.  C.  C.  219. 

(■/()  :i  Atk.  388.  (i)  2  Atk.  98. 

\k)  4  Bro.  C.  C.  514;  6  Ves.  334,  in  a  note  to  The  Marquis  of  Townshend  V, 
Stangroom,  6  Ves.  328;  -where  all  these  cases  are  fully  discussed. 
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Mr.  Leach,  for  the  defendant. — The  cases  cited  proceed  upon  a 
principle  wide  of  the  Statute  of  Frauds.  The  plaintiff  signed  this 
agreement  under  the  notion  that  the  re;nt  specified  was  paid  by  the 
defendant  to  his  landlord.  Assume  that  fact.  She  undertook  it 
with  full  knowledge.  This  is  not  within  the  principle  upon  which 
the  Court  permits  a  written  agreement  to  be  varied  by  parol.  The 
meaning  of  that  rule  is,  that  the  writing  must  differ  from  the  inten- 
tion of  the  party  when  signing  it.  This  plaintiff  intended,  and 
knowing  it,  bound  herself  to  pay,  73Z.  lOs.  per  annum.  She  does 
not  insist  that  she  signed  the  agreement  by  mistake,  but  she  con- 
tends, upon  the  suppression  of  the  fact,  not  merely  that  she  is  to  be 
discharged  from  the  written  agreement,  which  might  be  done  if  the 
case  was  made  out,  but  beyond  that,  to  set  up  another  agreement, 
existing  only  in  parol.  That  is  the  distinction.  If  she  meant  only 
to  pay  a  rent  of  63Z.,  and  the  other  by  fraud  inserted  73/.,  the  Court 
would  correct  it;  biit  this  is  an  attempt  to  repeal  the  Statute  of 
Frauds  (29  Car.  2,  c.  3).  The  danger  of  admitting  such  evidence 
must  be  attended  to,  persons  supporting  their  own  case:  and  affect- 
ing to  state  the  very  words,  that  passed.  By  the  alteration  of  a  word 
the  witness  alters  the  whole  conversation.  But,  admitting  the  evi- 
dence, it  by  no  means  supports  their  case.  If  the  understanding 
was,  that  the  plaintiff  was  to  stand  in  the  same  relation  to 
[  *512  ]  '^  the  original  landlord  as  the  defendant,  how  was  it,  that 
she  was  to  pay  60Z.  in  consideration  for  the  lease?  He 
meant  nothing  more  than  what  he  states  in  his  answer,  that  she 
should  have  it  upon  terms  of  equal  advantage.  The  supposed  fraud 
consists  in  this,  that,  having  expended  money,  he  must,  therefore, 
have  an  increased  rent. 

Mr.  Romilly,  in  reply. — With  respect  to  the  statute,  I  cannot  state 
any  case  exactly  like  this;  but  where  a  party  by  a  fraudulent  repre- 
sentation of  the  facts  has  obtained  a  contract,  it  has  been  decided  in 
many  instances,  that  a  case  of  fraud  is  always  an  exception  out  of 
the  statute  (l).  If  the  party  undertakes  to  show,  that  by  fyaud  be 
was  induced  to  sign  an  agreement  different  from  the  actual  agree- 
ment, he  may  read  evidence  to  that.  This  extends  to  cases  of  every 
description,  deeds  executed  with  the  most  solemn  form.  In  Fihner 
V.  Gott  {ni),  evidence  was  admitted  to  prove  a  consideration  in  the 
deed  different  from  that  stated — a  pecuniary  consideration:  the  deed 

(I)  See  the  references  in  the  note,  3  Ves.  38,  39,  to  Pym  v.  Blackburn, 
(m)  4  Pro.  P.  C.  230,  Toral.  edit. 
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expressing  natural  love  and  affection.  This  was  followed  by  The 
King  v.  The  Inhabitants  of  Scamuionclen  (n),  and  various  other  cases. 
Lord  Ivnham  v.  Child  and  Portmore  v.  Morris  (o),  are  as  strong  cases 
as  can  be  produced,  being  not  only  to  vary  the  written  agreement, 
but  to  have  a  specific  performance  of  the  agreement  so  varied. 
There  can  be  no  difference  whether  the  party  producing  the  evidence 
is  plaintiff  or  defendant:  the  question  being  as  to  the  rule  of  evi- 
dence, and  a  positive  rule  of  evidence  being  equally  applicable  to 
both  cases.  In  Doe  v.  Allen  (p),  a  very  strong  case,  upon  a  will, 
evidence  was  admitted,  upon  this  ground,  that  if  you  so  rigidly  ad- 
here to  the  statute,  it  would  be,  not  a  statute  for  the  prevention,  but 
for  the  protection  and  furtherance  of  fraud. 

In  this  case  the  rent  of  Idl.  10s.  was  agreed  on,  only  because  the 
defendant  said  he  paid  that  rent  to  his  landlord.  The  defendant, 
the  only  person  who  knew  the  rent,  refused  to  produce  his  lease. 
The  sum  inserted  in  the  agreement  has  reference  to  some- 
thing, which  is  *  substantially  the  agreement.  This  is  not,  [  *  513] 
as  represented,  a  party  with  knowledge  consenting  to  pay 
this  rent.  She  never  agreed  to  pay  more  than  he  paid.  Suppose 
a  person,  owner  of  the  fee,  and  likewise  occupier,  contracts  to  sell 
the  estate  at  so  many  years'  purchase,  telling  the  party  with  whom 
he  contracts,  that  it  is  lOOZ.  a  year.  Attending  to  the  language  of 
the  defendants,  "terms'^  can  mean  nothing  else  than  the  rent.  The 
defendant's  interpretation  is  totally  impossible. 

Sir.  W.  Grant,  M.R. — The  doubt  I  have  felt  during  the  argument 
of  the  case,  whether  there  is  any  instance  of  executing  a  WTitten 
agreement  with  a  variation  introduced  by  parol,  still  remains;  and, 
as  it  is  an  important  question,  I  wish   to  consider  it. 


1802,  June  3.— Sir  W.  Grant,  M.R. —This  bills  calls  upon  the 
Court  for  a  specific  execution  of  an  agreement  for  a  lease,  at  a  rent 
of  60Z.  a  year.  There  is  no  agreement  in  writing  for  a  lease  at 
that  rent;  the  agreement  expressing  a  rent  of  73/.  10.5.  The  plain- 
tiff contends,  however,  that  she  sigried  that  agreement  under  a  be- 
lief that  such  was  the  rent  payable  by  the  defendant:  the  real, 
agreement  being  for  a  lease  at  the    same  rent  he  paid  to  his  land- 

(n)  3T.  rTTe.R..  474.  ~~ 

(o)  2  Bro.  C.  C.  219. 
{p}  8  T.  R.,  B.  R.,  147. 
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lord.  The  defendant  in  his  answer  admits  he  might  have  said, 
she  should  have  it  upon  the  same  terms;  not  meanjng  the  same  rent, 
but  upon  terms  upon  the  whole  equally  advantageous;  insisting 
that,  as  he  had  laid  out  a  great  dpal  of  money,  she  would  upon  the 
whole  have  as  good  a  bargain.  She  offers  parol  evidence  to  provo 
an  express  agreement,  that  she  was  to  have  it  upon  the  same  terms 
as  he  had  it,  and  to  show  that  nothing  could  be  meant  by  that  ex- 
pression, but  the  same  rent,  nothing  being  in  discussion  between 
them  but  the  amount  of  the  rent.  He  alleges  a  particular  reason 
for  not  stating  it — that  he  had  not  his  own  lease  at  hand.  The  ques- 
tion is,  whether  the  evidence  is  admissible;  for,  though  read, 
[  *  514  ]  it  has  been  read  without  prejudice.  The  defendant  -  cod- 
troverts  the  effect  of  the  evidence,  supposing  it  can  bo 
received:  but  I  own,  my  opinion  is,  that,  if  received,  it  will  make  out 
the  plaintiff's  case;  for  taking  the  whole  together,  there  is  hardly  a 
doubt  that  the  impression  meant  to  be  conveyed  was,  that  the  rent 
should  be  the  same;  and,  whatever  he  meant,  that  is  the  impression 
any  person  w^ould  have  received  from  his  language. 

By  the  rule  of  laiv,  independent  of  the  Statute  of  Frauds— By 
the  rule  of  law,  independent  of  the  statute  (29  Car.  2,  c.  3), 
parol  evidence  cannot  be  received  to  contradict  a  written  agree- 
ment. To  admit  it  for  the  purpose  of  proving  that  the  written 
instrument  does  not  contain  the  real  agreement,  would  be  the  same 
as  receiving  it  for  every  purpose.  It  is  for  the  purpose  of  shut- 
ting out  that  inquiry,  that  the  rule  of  law  was  adopted.  Though 
the  written  instrument  does  not  contain  the  terms,  it  must  in  con- 
templation cf  law  be  taken  to  contain  the  agreement,  as  furnishing 
better  evidence  than  any  parol  can  supply. 

Thus  stands  the  rule  of  law.  But  when  equity  is  called  upon  to 
exercise  its  peculiar  jurisdiction  by  decreeing  a  specific  perform- 
ance, the  party  to  be  charged  is  let  in  to  show,  that,  under  the 
circumstances,  the  plaintiff  is  not  entitled  to  have  the  agreement 
specifically  performed;  and  there  are  many  cases  in  which  parol 
evidence  of  such  circumstances  has  been  admitted,  as  in  Buxton  v. 
Lister  (q),  which  is  very  like  this  case.  There,  upon  the  face  of  the 
instrument,  a  specific  sum  was  to  be  given  for  the  timber;  but  it 
was  shown  by  parol  that  the  defendants  were  induced  to  give  that 
upon  the  representation  that  it  was  valued  by  two  timber  mer- 
chants, which  was  not  true.  So  here  by  the  agreement  upon  the 
'  ~  {q)  3  Atk.  383! 
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face  of  it  she  is  to  pay  this  rent;  but  by  the  evidence  she  was  in- 
duced to  do  so,  because  she  thought,  from  his  representation,  that 
it  was  the  rent  he  paid.  If  this  had  been  a  bill  brought  by  this 
defendant  for  a  specific  performance,  I  should  have  been  bound  by 
the  decisions  to  admit  the  parol  evidence,  and  to  refuse  a  specific 
performance.  But  this  evidence  is  offered,  not  for  the  pur- 
pose of  resisting,  but  of  obtaining  a  decree,  first  *to  fal-  [*515  ] 
sify  the  written  agreement,  and  then  to  substitute  in  its 
place  a  parol  agreement;  to  be  executed  by  the  Court.  Thinking, 
as  I  do  that  the  statute  has  been  already  too  much  broken  in  upon 
by  supposed  equitable  exceptions,  I  shall  not  go  farther  in  receiv- 
ing and  giving  effect  to  parol  evidence  than  I  am  forced  by  prece- 
dent. There  is  no  case  in  which  the  Court  has  gone  the  length 
now  desired.  But  two  cases  are  produced,  in  which  it  is  said  there 
is  an  intimation  from  Lord  Hardwicke  to  that  effect.  Upon  that 
it  might  be  sufficient  to  say,  it  was  not  decided.  But  it  is  evident, 
from  the  manner  in  which  that  great  Judge  qualifies  his  own. 
doubts,  that  he  thought  it  impossible  to  maintain  such  a  proposi- 
tion as  the  plaintiff  is  driven  to  maintain.  In  Walker  \.  Walker{r), 
it  is  to  be  observed  first,  that  the  parol  evidence  was  not  offered 
for  the  purpose  of  contradicting  anything  in  the  written  agree- 
ment. It  was  admitted,  that,  as  far  as  it  went,  it  stated  the  true 
meaning.  But  it  was  contended  by  the  defendant,  that  there  was 
another  collateral  agreement,  which  the  the  plaintiff  ought  to  exe- 
cute before  he  could  have  the  benefit  of  the  written  agreement.  It 
was  evidence,  too,  offered  in  defence  to  resist  a  decree.  Lord  Hard- 
ivicke,  after  stating  the  ground,  expresses  himself  thus: — 

"The  plaintiff,  for  these  reasons,  is  not  entitled  to  relief  in  this 
Court,  for  supplying  the  defect  of  a  legal  conveyance,  but  it  is  re- 
butted by  the  equity  set  up  by  the  defendant.  I  am  not  at  all  clear, 
whether,  if  the  defendant  had  brought  his  cross  bill  to  have  this 
agreement  established,  the  Court  would  not  have  done  it,  upon  con- 
sidering it  in  the  light  of  those  cases,  where  one  part  of  the  agree- 
ment being  performed  by  one  side,  it  is  but  common  justice  it  be  car- 
ried into  execution  on  the  other;  and  the  defendant  would  have  had 
the  benefit  of  it  as  an  agreement." 

So  he  states  the  special  reason;  not  being  at  all  clear  that  the  de- 
fendant would  have  been  so  entitled.     There  is  nothing  of  admit. 


(r)  2  Atk.  98. 
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ting  parol  evidence  to  contradict  a  written  agreement,  and  next  to 

set  up  a  parol  agreement,  to  be  executed  by  the  Court. 
[  *  516  ]       *The  other  case  referred  to  is  Joynes  v.  Statham  (s),  re- 
ferred to  for  the  opinion  expressed  by  Lord  Hardivicke : — 

"Suppose  the  defendant  had  been  the  plaintifif,  and  had  brought  the 
bill  for  a  specific  performance  of  the  agreement,  I  do  net  see  but  he 
might  have  been  allowed  the  benefit  of  disclosing  this  to  the  Court." 

But  the  reason  is  assigned: — 

"Because  it  was  an  agreement  executory  only;  and  as  in  leases 
there  are  always  covenants  relating  to  taxes,  the  Master  will  inquire 
what  the  agreement  was  as  to  taxes;  and,  therefore,  the  proof  offered 
here  is  not  a  variation  of  the  agreement,  but  is  explanatory  only  of 
what  those  taxes  were.  I  am  of  opinion  to  allow  the  evidence  of  the 
omission  in  the  lease  to  be  read." 

The  parol  evidence  was  received  for  the  purpose  of  resisting  per- 
formance of  the  agreement,  and  received  likewise,  not  to  contradict 
ii,  but  to  show,  that,  as  it  stood,  it  did  not  fully  express  the  mean- 
ing and  intention  of  the  parties,  there  being  another  stipulation 
agreed  upon,  but  not  introduced  into  the  written  instrument.  And 
even  if  that  had  been  a  bill  by  the  defendant,  to  carry  into  execution 
the  agreement,  he  would  not  have  found  it  necessary  to  ofFer  parol 
evidence  to  contradict  anything  in  it;  for  he  allowed  it  to  contain 
the  intention,  as  far  as  it  went;  but  the  provision,  that  the  rent  was 
to  be  clear  of  taxes,  was  omitted.  And  Lord  Hardwicke,  from  the 
particular  nature  of  that  stipulation,  expresses  a  doubt  whether,  if 
the  defendant  had  been  plaintiff,  he  might  not  have  been  permitted 
to  give  evidence,  it  being  usual  to  leave  that  open;  intimating  that 
it  would  be  merely  explanatory  as  to  the  taxes. 

But  this  is  evidence  to  vary  an  agreement  in  a  material  part;  and 
having  varied  it,  to  procure  it  to  be  executed  in  another  form.  There 
is  nothing  to  show  that  ought  to  be  done;  and  my  opinion  being, 
that  it  ought  not,  I  must  dismiss  the  bill,  but  without  costs. 


The  plaintiff  then  applied  for  a  decree  according  to  the 
[  *  517]   *  written  agreement,  with  a  covenant  fcr  quiet  enjoyment, 
as  he  had  not  power  to  grant  such  a  lease. 

The  Master  op  the  Rolls,  said  the  bill  was  not  for  that  purpose; 

expressly  objecting  to  a  lease  at  the  rent  of  73?.  10s. ■ 

(s)  3  Atk.  388. 
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The  bill  was  dismissed  withont  costs,  and  without  prejudice  to 
another  bill  for  a  lease  at  the  rent  of  73Z.  10s. 


The  important  distinction,  now  so  well  established,  between  a 
plaintiff  seeking,  and  a  defendant  resisting  specific  performance,  is 
well  laid  down  by  Sir  William  Grant  in  the  principal  case.  The 
plaintiff,  it  will  be  observed,  tiled  the  bill  for  the  specific  performance 
of  a  written  agreement,  with  a  variation  supported  only  by  parol 
evidence,  alleging,  that  by  mistake  or  fraud  the  written  agreement 
without  the  variation  did  not  contain  the  real  agreement;  the 
parol  evidence,  however,  was  very  properly  rejected;  but  his  Honor 
observes,  that  had  the  bill  been  brought  by  the  defendant  for  a 
specific  performance,  he  would  have  been  bound  by  the  decisions 
to  have  admitted  the  parol  evidence,  and  to  have  refused  a  specific 
performance. 

Lord  Hardiuicke,  in  Joynes  v.  Statham,  3  Atk.  388,  which  is  re- 
ferred to  and  commented  on  in  the  principal  case,  seems  to  have 
thought,  that  by  possibility,  a  plaintiff  might  be  permitted  to 
show,  by  parol  evidence,  an  omission,  either  by  mistake  or  fraud,  in 
the  written  agreement.  It  is,  however,  by  no  means  improbable 
that  his  Lordship  has  been  mis-reported.  Lord  Redesdale,  in  com- 
menting upon  this  case,  observes  that  it  is  true  that  Mr.  Atkyns 
makes  Lord  Hardunck<e  say,  "  Suppose  the  defendant  had  been  the 
plaintiff,  and  had  brought  the  bill  for  a  specific  performance  of 
the  agreement,  I  do  not  see  but  he  might  have  been  allowed  the 
benefit  of  disclosing  this  to  the  Court."  That  passage  was  cited 
for  the  purpose  of  showing  that  Lord  Hardivicke  thought  there 
might  be  an  addition  to  the  agreement  by  parol.  He  had  found  a 
reference  to  a  note  of  the  same  case  by  Mr.  Bromi,  who  was  King's 
counsel  in  Lord  Hardtoicke's  time,  and  in  great  business;  and 
the  manner  in  which  he  had  put  the  case  is  thus: — "  But  query,  if 
on  a  bill  for  performance  of  an  agreement,  and  an  attempt  to  add 
to  the  agreement  by  parol,  whether  plaintiff  can  do  it  ia  that 
case  ?  "  Therefoi'e,  Mr.  Brown  certainly  did  not  under- 
stand Lord  Hardivicke  as  saying  that  it  could  *be  d^ne;  [  *  518  ] 
and,  looking  attentively  at  the  words  used  by  Atkyns,  he 
did  not  think  they  imported  anything  positive:  Clinan  v.  Cooke, 
1  S.  ik  L.  38. 

By  the  rule  of  law,  as  observed  by  the  Master  of  the  Rolls  in  the 
principal  case,  independent  of  the  Statute  of  Frauds  (29  Car.  2,  c. 
3),  parol  evidence  could  not  be  received  to  contradict  a  written 
agreement,  for  to  admit  it  for  the  purpose  of  proving  that  the 
written  agreement  does  not  contain  the  real  agreement  would  be 
the  same  as  receiving  it  for  every  purpose;  and  it  was  for  the 
purpose  of  shutting  out  that  inquiry  that  the  rule  of  law  was 
adopted.     Though,  therefore,  the  written  instrument  does  not  con- 
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tain  the  terms,  it  must  in  contemplation  of  law  be  taken  to  contain 
the  agreement  as  furnishing  better  evidence  than  any  parol  can  sup- 
ply. This  rule,  even  before  the  Statute  of  Frauds,  was  equally 
binding  in  equity  upon  a  plaintifP  seeking  specific  performance: 
Parteriche  v.  Poiclet,  2  Atk.  384;  Tinney  \.  Tinney,  3  Atk.  8;  Bin- 
sted  V.  Coleman,  Bunb.  65;  Hogg  v.  Snaith,  1  Taunt.  347;  Mariin 
V.  Pycroft,  2  De  G.  Mac.  &  G.  795;  Davis  v.  Symonds,  1  Cox.  402. 
[In  the  United  States,  the  better  opinion  is,  that  the  English  rule 
ought  not  to  be  strictly  followed,  but  that  in  proper  cases  of  mis- 
take or  fraud,  a  party  may  have  the  assistance  of  a  Court  of 
Chancery  in  enforcing  a  written  contract  with  parol  variations. 
The  rule  was  laid  down  by  Chancellor  Kent,  in  Gillespie  v.  Moon, 
2  Johns.  Ch.  585;  and  has  been  followed  in  Creigh  v.  Boggs,  19  W. 
Va.  240;  Bradford  v.  Union  Bank,  13  How.  57;  Mosby  v.  Wall,  23 
Miss.  81;  Tilton  v.  Tilton,  9  N.  H.  385;  Philpott  v.  Elliott,  4  Md. 
Ch.  273;  Wall  and  Arlington,  13  Ga.  88. 

In  the  following  cases  the  English  rule  has  been  followed: 
Climer  u.  Hovey,  15  Mich.  18;  Osborne  v.  Phelps,  19  Conn.  63; 
Miller  v  Chetwood,  1  Green  Ch.  199;  Best  v.  Stow,  2  Sand.'s 
Ch.  298.] 

Accordingly,  it  will  be  found  that  parol  evidence  on  the  part  of 
a  plaintiff  seeking  specific  performance  of  a  written  contract,  with 
a  variation  supported  by  such  evidence,  will,  tchere  there  are  no 
acts  of  part  performance,  be  invariably  rejected,  notwi*^hstanding 
the  ditference  of  the  written,  from,  the  real,  agreement,  was,  as  in 
the  principal  case,  the  result  of  fraud,  accident  or  surprise.  Thus, 
a  plaintiff  cannot  adduce  evidence  to  prove  that  lands  comprised  in  a 
■written  agreement  were,  by  parol,  agreed  to  be  left  out  of  a  lease 
(Laivson  v.  Laude,  1  Dick.  346 ;  Fell  v.  Chamberlain,  2  Dick.  484) ; 
nor  to  prove  verbal  declarations  at  an  auction,  in  opposition  to 
printed  conditions  of  sale.  Thus,  in  Jenkinson  v.  Pepys,  cited  1 
V.  &  B.  528,  which  was  a  very  hard  case  for  the  vendor  (who  clearly 
intended  that  a  plantation  in  a  nursery  should  be  valued  dis- 
tinctly from  the  timber  which  the  defendant  was  to  take  with  the 
estate),  it  was  given  in  evidence  that,  at  the  auction,  a  distinct 
statement  was  made,  that  there  was  to  be  a  separate  valuation  of 
the  nursery,  ^d  that  the  defendant,  or  his  agent,  was  present,  and 
heard  that  declaration;  but  the  opinion  of  the  Court  was  clear,  that 
evidence  of  that  declaration  for  the  vendor  could  not  be  received, 
being  offered  to  supply  a  defect, — to  alter  in  some  respect  the  writ- 
ten import  of  the  contract:  S.  C,  stated  15  Ves.  521.  See  also 
Higginson  v.  Clowes,  15  Ves.  516;  Humjyhries  v.  Home,  3  Hare, 
276;  Earl  of  Darnley  v.  The  Proprietors,  &c.,  of  the  London, 
Chatham  &  Dover  Railway,  2  L.  R.  Ho.  Lo.  43;  Snelling  v. 
Thomas,  17  L.  R.  Eq.  303.  [In  Jordan  r.  Fay,  40  Me.  130;  Tenny, 
J.,  said  that  the  specific  performance  of  a  contract  in  writing,  con- 
cerning land,  cannot  be  compelled  in  a  court  of  equity,  if  the 
description  of  the  land  is  so  vague  and  uncertain,  as  to  rsquire  a 
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resort  to  parol  evidence  to  ascertain  its  boundaries,  and  there  is  no 
reference  in  the  memorandum  to  other  descriptions  which  would 
make  it  certain.] 

*  Nor  is  evidence  admissible  to  prove  that  a  written  [  *  519  ] 
agreement  to  sell  to  two  jointly  was  in  reality  an  agree- 
ment to  sell  to  one  of  them,  and  that  the  other  was  to  have  some 
interest  in  the  premises  by  way  of  security  for  such  part  of  the  pur- 
chase-money as  he  might  advance;  for  that  would  be  to  set  up  a 
perfectly  distinct  contract:  Davies  v.  Symonds,  1  Cox,  402;  and  see 
Lord  Toivnshend  v.  Stangroom,  0  Ves.  328 ;  Clinan  v.  Cooke,  1  S.  & 
L.  30;  Besant  v.  Richards,  Toml.  509. 

Where,  however,  a  parol  variation  has  been  in  part  performed,  a 
specific  performance  of  the  written  agreement  with  the  variation  will 
be  decreed:  Anon.,  5  Vin.  Abr.  522,  tit.  38;  Legal  v.  Miller,  2  Ves. 
299;  Pitcairn  v.  Ogbourne,  2  Ves.  375;  Lanyon  v.  Martin,  13  L.  R. 
Ir.  297.  [In  Wright  v.  Puchet,  22  Grattan,  374;  it  is  said  that  a 
parol  agreement,  in  order  to  be  relied  on  must  be  definite  and  certain 
in  its  terms.  The  acts  proved  in  part  performance  must  refer  to, 
not  result  from,  or  be  made  in  pursuance  of  the  agreement  proved. 
And  the  agreement  must  have  been  so  far  executed  that  a  refusal  to 
execute  in  full  would  operate  as  a  fraud.  The  above  is  fairly  de- 
ducible  from  the  following  cases  on  the  subject:  McCue  v.  Johnston, 
1  Casey,  306;  Parker  f.  Parker,  1  Gray,  409;  Hardesby  r.  Richard- 
son, 44  Md.  617;  Gibney  v.  Burmasster,  3  P.  F.  Smith,  332;  Miller 
V.  Ball,  64  N.Y.  286;  Cannon  v.  Collins,  3  Del.  Ch.  132;  Parke  v.' 
Leewright,  20  Mo.  35;  Galbraithu.  Galbraith,  5  Kansas,  402;  Sweeby 
V.  O'Hara,  43  Iowa,  26;  Arguello  v.  Edinger,  10  Cal.  150.] 

The  jurisdiction,  however,  to  decree  specific  performance  is  dis- 
cretionary, since  the  refusal  to  exercise  it  will  not  preclude  the  plain- 
tiff from  recovering  damages  for  a  breach  of  contract.  [This  dis- 
cretion is  not  a  mere  arbitrary  will,  but  is  subject  to  certain  rules  : 
King  V.  Morford,  Sax.  (N.  J.)  274;  Leigh  v.  Crump,  1  Ired.  Eq.  299; 
Pendleton  v.  Dalton,  92  N.  C.  185;  Quinn  v.  Roath,  37  Conn.  16  ; 
Pickering  v.  Pickering,  38  N.  H.  400;  Sherman  r.  Wright,  49  N.  Y. 
231;  Rennyson  v.  Rozell,  106  Pa.  St.  407;  R.  R.  v.  Lewis,  70  Va. 
833;  Blackwilder  v.  Loveless,  21  Ala.  371.]  Moreover,  before  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  parol  evidence  was  admissible 
as  a  defence  to  a  bill  for  specific  performance,  and  it  has  not  been 
rendered  inadmissible  by  that  statute:  Clinan  v.  Cooke,  1  S.  &  L. 
39;  Manser  v.  Back,  6  Hare,  443.  And  see  Rann  v.  Hughes,  7  T. 
R.  350  n. 

As  a  defence  against  proceedings  for  a  specific  performance,  parol 
evidence  is  admissible  to  show,  not  only  that  by  fraud,  but  by  mis- 
take, or  even  surprise,  the  written  agreement  does  not  contain  the 
real  terms.  In  the  leading  case  of  Joynes  v.  Statham,  3  Atk.  388,  a 
bill  was  filed  by  a  lessee  for  the  specific  performance  of  a  written 
agreement,  for  the  lease  of  a  house  at  the  rent  of  9/.  a  year.  The 
defendant,  who  was  a  marksman,  by  his  answer  insisted  that  it 
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ought  to  have  been  inserted  in  the  agreement,  that  the  tenant  should 
pay  the  rent  clear  of  taxes :  but  the  plaintiff,  having  written  the 
agreement  himself,  had  omitted  to  make  it  clear  of  taxes;  and  that 
the  defendant,  unless  this  had  been  the  agreement,  would  not  have 
sunk  the  rent  from  14Z.  to  9Z;  and  offered  to  read  evidence  to  show 
that  this  was  part  of  the  agreement.  It  was  insisted  for  the  plain- 
tiff, that  the  defendant  ought  not  to  be  admitted  to  add  by  parol  to 
the  written  agreement,  which  was  expressly  guarded  against  by  the 
Statute  of  Frauds.  Lord  Hardwicke,  however,  admitted  the  evi- 
dence. "I  permitted,"  said  his  Lordship,  "this  point  to  be  debated 
at  large,  because  it  is  decisive  in  the  cause;  for  I  am  very  clear  the 
evidence  ought  to  be  read.  This  has  been  taken  by  way  of  objec- 
tion to  the  plaintiff's  bill.      The  constant  practice  of  the  Court  is, 

that  it  is  in  their  discretion,  whether  in  such  a  bill  they 
[  *  520  ]  will  decree  specific  performance,  *  or  leave  the  plaintiff  to 

his  remedy  at  law,  Now,  has  not  the  defendant  a  right  to 
insist,  either  on  account  of  an  omission^  mistake,  or  fraud,  that  the 
plaintiff  shall  not  have  a  specific  performance  ?  It  is  a  very  common 
defence  in  this  Court,  and  there  is  no  doubt  that  it  ought  to  be  re- 
ceived, and  quite  equally  whether  it  is  insisted  on  as  a  mistake  or  a 
fraudV 

The  important  case  of  Lord  Toibnshend  v.  Stangroom,  6  Ves.  328, 
affords  a  good  illustration  of  the  distinction  here  discussed.  In  that 
case,  the  lessor  filed  a  bill  for  a  specific  performance  of  a  written 
agreement  for  a  lease,  with  a  variation  as  to  the  quantity  of  land  to 
be  included  in  the  lease,  supported  by  parol  evidence.  The  lessee 
also  filed  a  bill  for  specific  performance  of  the  written  agreement 
simply.  Lord  Eldon  dismissed  both  bills;  the  first,  because  the 
parol  evidence  was  not  admissible  on  behalf  of  the  lessor  seeking 
specific  performance;  the  second,  because  it  was  admissible  when 
adduced  by  him  as  a  defendant,  for  the  purpose  of  showing,  that  by 
mistake  or  surprise,  the  written  agreement  did  not  contain  the  terms 
intended  to  be  introduced  into  it.  See  also  Hosier  v.  Read,  9  Mod. 
86;  Garrard  v.  Grinling,  2  Swanst.  244;  Lord  Gordon  v.  Marquis 
of  Hertford,  2  Madd.  106;  Clinan  v.  Cooke,  1  S.  &  L.  38,  39 
Humphries  v.  Home,  3  Hare,  277;  Manser  v.  Back,  6  Hare,  443 
Vouillon  V.  States,  2  Jur.  N.  S.  845;  Wood  v.  Scarth,  2  K.  &  J.  33 
Barnard  v.  Cave,  26  Beav.  253;  Webster  v.  Cecil,  30  Beav.  62;  Price 
V.  Ley,  4  Giff.  235,  S.  C,  affirmed  on  appeal,  32  L.  J.  K  S.  Ch.  530. 
[The  principle  which  was  maintained  by  Chancellor  Kent,  and  upon 
which  the  English  Authorities  were  cited  by  him  in  Gillespie  v. 
Moon,  2  Johns,  Ch.  585,  was,  that  relief  in  equity  against  the  opera- 
tion of  a  written  instrument,  on  the  ground  that  by  fraud  or  mistake 
it  did  not  express  the  true  contract  of  the  parties,  might  be  afforded 
to  a  plaintiff  seeking  a  modification  of  the  contract,  as  well  as  to  a 
defendant  resisting  its  enforcement.  That  proposition  is  fully 
established:  1  Story's  Eq.  Sec.  161.     It  is  quite  another  proposition 
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to  enlarge  the  subject  matter  of  the  contract,  or  to  add  a  new  term 
to  the  writing,  by  parol  evidence  and  enforce  it] 

Where  the  terms  of  a  written  agreement  are  ambiguous,  so  that, 
adopting  one  construction,  they  may  reasonably  be  supposed  to  have 
an  eflPect  which  the  defendant  did  not  contemplate,  the  Court  has, 
upon  that  ground  only,  refused  to  enforce  the  agreement.  See 
Calverley  v.  Williams,  1  Ves.  jun.  201,  n.  48;  Jenkinson  v.  Pepys, 
15  Ves.  521,  1  V.  &  B.  528,  6  Ves.  380;  Cloices  v.  Higginson,  1  V. 
&  B.  524;  Nea})  v.  Abbott,  C.  P.  Coop.  383,  and  cases  there  collect- 
ed. In  the  first  three  cases,  the  plaintiff  was  the  author  of  the 
ambiguity;  but  in  the  last  the  vendor,  the  author  of  the  ambiguity, 
had  the  benefit  of  the  principle,  although  it  was  certain  the  pur- 
chaser supposed  he  was  buying  all  he  claimed:  6  Hare,  447.  See 
also  Callaghan  v.  Callaghan,  8  C.  &  F.  374;  Baxendale  v.  Seale,  19 
Beav.  601;  Sxcaisland  v.  Dearsley,  29  Beav.  430;  Moxey  v.  Biguood, 
8  Jur.  N.  S.  803;  10  Jur.  N.  S.  597.  [If  the  language  of  the  docu- 
ment is  ambiguous,  parol  evidence  is  admissible  to  explain  feuch 
language:  See  Morgans.  Borrows,  45  Wis.  211;  Home  u  Ass'n  for 
Females,  52  N.  Y.  191;  Porter's  Appeal,  94  Pa.  St.  333;  Bodman  u. 
Tract  Society,  9  Allen,  447.] 

So  where  a  purchaser  entered  into  a  contract  to  purchase  land 
under  a  mistake  as  to  the  boundaries,  caused  by  a  plan  which  was 
presented  to  him,  drawn  by  the  vendor's  agent,  the  Court 
refused  to  decree  specific  performance:  *  Denny  v.  Han-  [  *  521  ] 
cock,  6  L.  R.  Ch.  App.  1,  12.  And  see  Watson  v.  Marston, 
4  De  G.  Mac.  &  G.  280;  there  a  mortgagee  with  power  of  sale, 
obtained  a  foreclosure  decree,  and  then  entered  into  an  agreement 
to  sell  the  estate,  with  a  clause  providing  that  as  the  vendor  was 
mortgagee  with  power  of  sale,  she  would  only  enter  into  the  usual 
covenant  that  she  had  not  incumbered.  The  purchaser  objected  to 
the  validity  of  the  foreclosure  decree,  and  insisted  upon  having  the 
conveyance  under  the  power  of  sale;  and  on  the  vendor  declining 
to  convey  in  that  form,  the  purchaser  instituted  a  suit  for  specific 
performance,  in  which  the  vendor  adduced  evidence  showing  that 
the  clause  was  inserted  by  inadvertence,  and  that  she  never  intended 
to  incur  the  risk  of  opening  the  foreclosure  by  conveying  under  the 
powor.  It  was  held  by  the  Lords  Justices  that  the  misapprehension 
on  the  part  of  the  defendant  was  a  sufficient  defence  to  the  en- 
forcement of  a  conveyance  under  the  power.  "The  Court,"  said 
Lord  Justice  Turner,  "does  not  refuse  specific  performance  on  the 
arbitrary  discretion  of  the  judge.  [It  is  a  judicial  discretion: 
Henderson  v.  Hays,  2  W^atts,  148;  Leigh  v.  Crump,  1  Ired.  Eq. 
299.]  It  must  be  satisfied  that  the  agreement  would  not  have  been 
entered  into  if  its  true  effect  had  been  understood."  Jones  v. 
Rimmer,  14  Ch.  D.  588,  592;  P/ie/ps  v.  White,  5  L.  R.  Ir.  335  ; 
Brewer  v.  Broum,  28  Ch.  D.  309. 

It  is,  moreover,  clear,  that,  as  a  defence,  parol  evidence  upon  the 
ground  of  fraud,  accident,  surprise,  or  mistake,  is  admissible  not 
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only  as  collateral  to  and  independent  of  the  written  agreement,  ac- 
cording to  what  was  bid  down  by  Sir  T.  Plummer,  M.  R.,  in  Cloives 
V.  Higginson,  1  V.  &  B.  524;  but  in  contradiction  to  it.  Seeitams- 
bottom\.  Gosden,  1  V.  &  B.  165;  Winch  v.  Winchester,  1  V.  &  B. 
875;  Price  v.  Leij,  4  Giff.  235;  S.  C,  32  L.  J.  Ch.  530. 

Where  a  person  who  has  by  contract  in  writing  agreed  to  pur- 
chase an  estate,  enters  into  a  verbal  contract  to  transfer  to  another 
the  benefit  of  the  contract  upon  certain  terms  favourable  to  himself 
but  afterwards  at  the  instance  of  the  subvendee  executes  a  written 
contract  omitting  such  terms  on  the  faith  that  the  subvendee  would 
carry  them  out,  upon  the  subvendee  afterwards  refusing  to  do  so,  and 
repudiating  such  terms,  the  subvendor  may  file  a  bill,  against  the 
original  vendors,  to  enforce  specific  performance  of  the  original 
contract  without  regard  to  the  latter,  which  could  not  in  good  faith 
be  set  up  against  it.  See  Jej^vis  y.  Berridge,  8  L.  B.  Ch.  App.  351. 
There  Jervis  agreed  to  purchase  an  estate  from  the  Law  Life  As- 
surance Society,  and  to  pay  a  deposit  on  signing  the  contract.  Be- 
fore it  had  been   signed  Jervis   verbally  agreed  with  Bemdge  to 

make  it  over  to  him  on  certain  terms.     In  order  to  enable 
[*522]  Berridge  to  deal  with  the  Law  *  Life   Assurance   Society, 

Jervis  signed  and  gave  to  him  a  memorandum,  making  over 
the  contract  to  him  in  consideration  of  his  paying  to  the  society  the 
deposit,  and  engaging  to  pay  a  certain  sum  to  Jervis.  The  other 
terms  of  bargain  between  Jervis  and  Berridge,  which  were  in  favour 
of.  Jer\i8,being at Berridge^s request  omitted  from  the  memorandum. 
On  the  same  day  the  contract  between  Jervis  and .  the  society  was 
signed,  and  the  part  signed  by  the  society  was  given  to  Berridge, 
who  paid  the  deposit.  Berridge  afterwards  repudiated  all  the  stipu- 
lations in  favour  of  Jervis,  which  had  not  been  inserted  in  the 
memorandum.  Jervis  then  filed  bis  bill  against  Berridge,  and  the 
Society  asking  to  have  the  memorandum  between  Berridge  and  Jer- 
vis cancelled,  and  for  a  conveyance  from  the  society  on  payment  of 
what  was  due  to  them.  The  defendant  Berridge  having  demurred 
generally  for  want  of  equity,  it  was  held  by  the  Court  of  Appeal 
in  Chancery,  affirming  the  decision  of  Sir  JR.  Malins,  Y.-C,  that  the 
demurrer  ought  to  be  overruled.  "The  Solicitor- General,"  observed 
Lord  Selborne,  L.-C,  "argued  that  the  bill  was  an  attempt  either  to 
enforce  a  verbal  contract  contrary  to  the  Statute  of  Frauds,  or  to 
vary,  in  the  plaintiff's  favour,  the  effect  of  a  written  contract  by  the 
introduction  of  terms  agreed  upon  by  parol,  and  designedly  omit- 
ted from  the  writing.  In  my  view  of  the  bill,  it  asks  neither  of 
these  things.  It  certainly  does  not  ask  for  specific  performance  of 
the  verbal  agreement  which  has  been  repudiated  by  the  defendant. 
It  does  not  seek  to  enforce  any  hybrid  agreement,  compounded  of 
the  written  instrument  and  some  terms  omitted  therefrom;  but  it 
asks  the  Court  to  say  that,  under  the  circumstances  alleged,  the 
written  instrument  does  not  constitute  such  a  binding  contract  be- 
tween the  plaintiff  and  the  defendant  Berridge  as  can  be  allow- 
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ed  to  be  set  up  in  Equity  by  Berridge  to  prevent  the  performance, 
in  the  plaintiff's  favour,  of  the  contract  between  themselves  and  the 
Law  Life  Society.  To  the  question  so  raised,  the  Statute  of  Frauds 
{which  is  is  iveapon  of  defence,  not  offence,  and  which  does  not  make 
any  signed  instrument  a  valid  contract  by  reason  of  the  signature,  if 
it  is  not  such  accordirig  to  the  good  faith  and  real  intention  of  the 
parties)  is  u'holly  irrelevant.''''  See  also  Hussey  v.  Home-Payne,  4 
App.  Ca.  311.  [No  rule  of  law  is  used  in  equity  to  protect  fraud. 
In  cases  of  fraud,  parol  evidence  is  admissible  for  the  purpose  of 
making  out  the  complainant's  case,  although  such  admission  may 
alter  or  add  to,  or  take  from,  a  written  instrument. 

Lord  Thurlow,  in  Shellburne  v.  Inchiquin,  1  Bro.  C.  C.  338,  said 
"the  moment  you  impeach  a  deed  for  fraud,  you  must  either  deny  the 
effect  of  the  fraud  on  the  deed,  or  you  cannot  but  be  under  the 
necessity  of  admitting  parol  evidence.  This  doctrine  has  been  fol- 
lowed in  the  United  States.  In  Pennsylvania  and  New  York,  the 
tendency  has  been  to  give  great  latitude  to  the  admission  of  parol 
evidence:  Clark  v.  Partridge,  2  Barr,  13;  Martin  v.  Berens,  17  P. 
F.  Smith,  463;  Wolford  v.  Herrington,  24  P.  F.  Smith,  311;  Lip- 
pincott  V.  Whitman,  2  Norris,  244;  and  Gillespie  v.  Moon,  2  Johns. 
Ch.  585;  Keisselbrack  v.  Livingston,  4  Johns.  Ch.  144.] 

A  defendant  may  set  up  as  a  defence  to  specific  performance  of 
a  written  agreement  alleged  by  the  plaintiff,  that  certain  parol  varia- 
tions had  been  made  therein.  And  'it  will  depend  on  the  particu- 
lar circumstances  of  each  case  whether  that  is  to  defeat  the  plain- 
tiff's title  to  specific  performance,  or  whether  the  Court 
"will  perform  the  contract,  taking  care  *  that  the  subject  [  *  523  ] 
matter  of  this  parol  agreement  or  understanding  is  also 
carried  into  effect,  so  that  all  parties  may  have  the  benefit  of  what 
they  contracted  for."  London  and  Birmingham  Railway  Co.  v. 
Winter,  Cr.  &  Ph.  57,  02;  Smith  v.  Wheatcroft,  9  Ch.  D.  223. 

Where  it  appears  clearly  from  the  defence  tset  up  by  the  defen- 
dant, that  after  the  agreement  had  been  come  to  by  the  parties,  a 
mistake  occurred  in  putting  the  agreement  into  writing,  specific 
performance  will  be  decreed  thereof  with  the  variation  insisted  on 
by  the  defendant:  Joynes  v.  Statham,  3  Atk.  388,  ante,  p.  519; 
Walker  V.  Walker,  2  Atk.  98;  S.a,Q  Ves.  335  n.  ;  Fife  v.  Clayton, 
13  Ves.  546;  Gicynn\.  Lethbridge,  14  Ves.  585. 

Where  the  mistake  or  parol  variation  set  up  by  the  defendant 
shows  that  there  was  a  misunderstanding  between  the  parties,  the 
Court  will  refuse  specific  performance,  and  dismiss  the  action: 
Clowes  \.  Higginson,  1  V.  &  B.  524;  Dear  v.  Verity,  17  W.  R.  508; 
Buttertvorthv.  Walker,  VS  W.  R.  108.  [Sutherland  v.  Parkins,  75 
111.  338;  Ewins  v.  Gordon,  49  N.  H.  444;  Meason  v.  Kaine,  13  P. 
F.  Smith,  340.] 

Nor  will  the  Court  decree  specific  performance  with  a  parol  va- 
riation set  up  by  the  defendant,  where  it  would  be  inequitable  or 
unjust  to  either  party  to  do  so.     Thus  in  Legall  v.  Miller,  2  Ves. 
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299,  it  was  argued  that  the  plaintiff  having  failed  to  entitle  himself 
to  a  decree  according  to  the  agreement  set  out  in  his  bill,  might 
3^et  have  a  decree  under  the  prayer  for  general  relief,  according  to 
the  agreement  admitted  by  the  defendant,  Sir  J.  Strange,  M.  E., 
refused  to  make  such  a  decree,  as  being  unconscientious  tow  aids 
the  defendant,  and  the  bill  was  dismissed,  because  the  plaintiff  had 
not  by  anything  he  had  done,  bound  himself  to  execute  the  agree- 
ment in  the  form  in  which  he  then  offered  to  accept  it,  and  had 
not  enabled  the  defendant  to  say,  I  will  immediately  perform  the 
agreement  you  now  seek  to  have  executed,  and  put  a  stop  to  further 
litigation.  See  also  Price  v.  Dyer,  17  Ves.  304;  Garrard  v.  Grin- 
ling,  2  Swanst.  244.  See  also  Lindsay  v.  Lynch,  2  Sch.  &  L.  1 ; 
there  an  original  bill  prayed  execution  of  an  agreement  to  grant  a 
lease  for  three  lives,  and  the  defendant  having  denied  the  agree- 
ment as  in  the  bill,  but  admitted  a  different  agreement,  viz.,  a  lease 
for  one  life,  and  the  plaintiff  having,  therefore,  amended  his  bill, 
continuing  to  insist  on  the  original  agreement,  but  praying  in  the 
alternative,  if  not  entitled  to  that,  to  have  execution  of  the  admitted 
agreement,  Lord  Redesdale,  C,  dismissed  the  bill  without  preju- 
dice to  a  bill  for  the  performance  of  the  admitted  agreement.  "It 
would  be  of  dangerous  consequence,"  said  his  Lordship,  "to  per- 
mit this;  for- the  plaintiff  would  first  take  the  chance  of  getting 
the  witnesses  to  swear  to  the  agreement  as  alleged 
[  *524  ]  *by  him,  and  failing  in  that,  he  would  then  be  sure  lo  suc- 
ceed upon  the  defendant's  admission."  See  also  Jeffery 
V.  Stephens,  6  Jur.  N.  S.  947,  8  W.  R.  427. 

Where,  however,  a  parol  variation  set  up  by  the  defendant  shows 
that  he  entered  into  the  written  contract,  by  mistake,  the  plaintiff 
will  be  put  to  his  election  either  to  have  his  action  dismissed,  or  to 
have  specific  performance  of  the  written  contract  with  the  parol 
variation.  [If  there  has  been  any  mistake  or  misrepresentation,  or 
if  the  minds  of  the»parties  have  not  come  together,  specific  per- 
formance will  not  be  decreed:  Wistar's  Appeal,  30,  P.  F.  Smith, 
484;  Bruck  v.  Tucker,  42  Cal.  346;  Smith  v.  Sturgess,  65  How. 
Pr.  R.  (N.  Y.)  360;  Brown  v.  Brown,  33  N.  J.  Eq.  650.]  Thus,  in 
Ramsboltom  \.  Gosden,  1  V.  &  B.  165,  where,  by  the  mistake  of  the 
solicitor,  the  written  agreement  only  required  the  purchaser  to  bear 
the  expense  of  the  conveyance,  whereas  the  real  agreement  was, 
that  he  should  also  bear  the  expense  of  making  out  the  title,  Sir  IF. 
Grant,  M.  E.,  admitted  parol  evidence  of  the  mistake,  and  held  that 
the  plaintiff  must  either  submit  to  have  the  agreement  performed 
in  the  way  contended  for  by  the  defendant,  or  his  bill,  which  was 
for  the  specific  performance  of  the  written  agreement,  dismissed. 
And  see  The  London  and  Birmingham  Railway  Cojiqmnyw  Winter, 
1  Cr.  &  Ph.  57,  in  which  suit  a  parol  variation,  not  set  up  by  answer, 
came  out  on  the  cross  examination  of  the  defendant's  agent,  who 
was  one  of  the  plaintiff's  witnesses.  Lord  Cottenham,  seemed  to 
think  that  it  might  have  been  a  proper  subject  for  inquiry  before 
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the  Court  finally  disposed  of  the  case,  but  as  the  plaintifF-  consented 
to  adopt  it  as  part  of  the  contract,  a  specific  performance  of  the 
contract  with  the  parol  variation  was  decreed,  with  costs.  See  also 
Smith  V.  Wheatcroff,  9  Ch.  D.  223.  In  Lord  William  Gordon,  v. 
Marquis  of  Hertford,  2  Madd.  122,  where  pai'ol  evidence  was  ad- 
mitted as  a  defence  to  specific  performance.  Sir  T.  Pliimer,  V.-C, 
gave  the  plaintiff  the  option,  either  to  have  specific  performance  of 
the  agreement,  as  proved  by  the  parol  evidence,  or  to  have  an  issue, 
in  which  the  person  giving  the  evidence  might  be  examined,  or  to 
have  his  bill  dismissed.  And  see  Garrard  v.  Grinling,  2  Swanst. 
244;  Flood  v.  Finlay,  2  Ball.  &  B.  9;  Clarke  \.  Grant,  14  Ves.  519; 
Higginson  v.  Clowes,  15  Ves.  516;  <S.  C,  1  V.  &  B.  524;  Mickle- 
thwait  v.  Nightingale,    12  Jur.  638. 

Where  there  is  a  mutual  mistake  in  a  deed  or  contract,  the  rem- 
edv  is  to  recHfy  by  substituting  the  terms  really  agreed  upon: 
Paget  v.  Marshall,  28  Ch.  D.  255,  263;  M'Kenziev.  Hesketh,  7  Ch. 
D.  675.  [The  Supreme  Court  of  Michigan,  in  Lodington  v.  Ford, 
33  Mich.  123,  said,  "It  is  essential  that  the  mistake  to  be  relieved 
ao-ainst  in  equity,  must  be  an  error  on  both  sides."  See  also  Paul- 
inson  v.  Van  Iderstine,  28  N.  J.  Eq.  306,  for  an  illustration  of  the 
limitations  upon  the  doctrine  of  relief  in  equity  on  the  ground  of 
mistake.] 

Where,  however,  the  mistake  is  lanilateral,  the  remedy  is  not  rec- 
tification but  rescission,  but  the  Court  may  give  to  the  defendant 
the  option  of  taking  what  the  plaintiff  meant  to  give  in  lieu  of  res- 
cission. See  Paget  v.  Marshall,  28  Ch.  D.  255;  there  the  plaintiff 
wrote  a  letter  offering  to  the  defendant  to  make  a  lease 
to  him  of  a  portion  of  a  block  of  three  houses,  *consisting  [  *  525  ] 
of  the  first,  second,  third,  and  fourth  floors,  of  all  three 
houses,  at  a  rent  of  500?.  a  year.  Defendant  wrote  in  answer,  ac- 
cepting the  offer,  and  a  lease  was  executed  whereby  all  the  upper 
floors  of  the  block  were  demised  by  the  plaintiff  to  the  defendant 
at  the  rent  of  500Z.  The  plaintiff  alleged  that  the  first  floor  of  one 
of  the  houses  ivas  included  in  the  ofl'er  by  mistake,  and  that  he  al- 
ways intended  to  reserve  such  first  floor  for  his  own  use.  The  de- 
fendant denied  that  he  accepted  the  offer,  or  executed  the  lease, 
under  any  mistake.  It  was  held,  however,  by -Bacon,  V.-C,  upon 
the  evidence,  that  a  common  mistake  was  not  sufficiently  x>voved,  but 
that  a  mistake  on  the  part  of  the  plaintiff  was,  and  that  therefore 
the  plaintiff  was  entitled  to  rescission,  with  an  option  to  the  defen- 
dant to  accept  rectification  instead,  and  upon  the  defendant  elect- 
ing to  have  the  rectification  instead. of  cancellation  of  the  lease,  the 
lease  was  ordered  to  be  rectified,  and  it  was  also  held  that  the  plain- 
tiff was  not  entitled  to  costs,  because  he  had  made  a  mistake,  and 
that  the  defendant  ought  not  to  have  any  costs,  because  his  opposi- 
tion to  the  plaintiff's  demands  had  been  unreasonable,  unjust  and 
unlawful.  See  also  Garrard  v.  Frankel,  30  Beav.  445;  Harris  v. 
Pepperell,  5  L.  R.  Eq.  1 ;   Young  v.  Halahan,  9  Ir.  Rep.  Eq.  70,  78, 
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81.  But  see  and  consider  the  remarks  ia  Gun  v.  iPCarthy,  13  L.  R. 
Ir.  304;  Dear  v.  Verity,  17  W.  R,  569;  Clarke  v.  Moore,  1  J.  &  L. 
723;  Barnard  v.  Care,  26  Beav.  253;  Snelling  v.  Thomas,  17  L.  R. 
Eq.  303;  Donald  \.  Scott,  10  Ir.  Ch.  Rep.  496.  [In  certain  cases  of 
mistake  or  fraud  the  proper  redress  is  that  the  written  evidence 
should  be  suri'endered  np  and  destroyed-  Wharton  on  Evidence, 
Sec.  1017,  et  seq.,  Stephen's  Appeal,  6  Norris,  202;  Babcock  v. 
Day,  104  Pa.  St.  4. 

Where,  moreover,  one  of  the  parties  to  a  contract,  has  reasonable 
grounds*  for  presuming  that  a  certain  stipulation  is  implied  therein, 
specific  performance  will  not  be  decreed  against  him,  except  upon 
the  terms  of  such  stipulation  being  inserted,  for  instance,  in  a  lease: 
Ricketts  v.  Bell,  1  De  G.  &  Sm.  335;  and  see  and  consider  Chappell 
V.  Gregory,  34  Beav.  250. 

A  Court  of  Equity  also  has  refused  to  decree  specific  perform- 
ance of  a  covenant,  where  from  circumstances  it  had  become  uncon- 
scientious strictly  to  perform  it,  except  on  the  terms  of  the  plaintiff 
submitting  to  a  conscientious  modification  of  the  covenant.  See 
Davis  V.  Hone,  2  S.  &  L.  341,  in  which  case  the  Court  gi'anted  spe- 
cific performance  subject  to  such  modification,  principally  upon  the 
ground  that  the  conduct  of  the  parties  for  a  great  length  of  time, 
had  caused  the  covenant  to  be  acted  upon,  as  to  make  it  unconscion- 
able to  refuse  a  specific  performance.     lb. 

When  a  plaintiff  submits  to  perform  a  provision  omitted  in  a 
written  agreement,  the  Court,  in  the  absence  of  fraud  or 
[  *  526  ]  mistake,  will  make  a  decree  in  his  favour.  *  See  Martin 
V.  Pycroft,  2  De  G.  Mac.  &  G.  785;  there  the  defendant 
agreed  in  writing  to  grant  the  plaintiff  a  lease  at  a  specified  rent, 
and  for  specified  term,  subject  to  the  same  covenants,  clauses,  and 
agreements  as  were  contained  in  an  expiring  lease  under  which  he 
then  held  the  property,  and  the  plaintiff  filed  a  claim  for  specific 
performance,  stating  the  written  agreement,  and  also  that  it  xvas 
further  agreed  verbally  that  he  should  pay  a  premium  of  200Z., 
which,  by  his  claim,  he  offered  to  do.  It  was  held  by  the  Lords  Jus- 
tices, reversing  the  decision  of  Sir  James  Parker,  V.-C,  that  the 
additional  verbal  agreement  did  not  render  the  Statute  of  Frauds  a 
valid  defence  to  the  claim.  "  Our  opinion,"  said  Lord  Justice 
Knight  Bruce,  "  is,  that  when  persons  sign  a  written  agreement 
npon  a  subject,  obnoxious,  or  not  obnoxious  to  the  statute  that  has 
been  so  particularly  referred  to,  and  there  has  been  no  circumven- 
tion, no  fraud,  nor  mistake  (in  the  sense  in  which  the  term  'mistake' 
must  be  considered  as  used  for  the  purpose),  the  written  agreement 
binds  at  law  and  in  equity,  according  to  its  terms,  althousrh  verb- 
ally a  provision  was  agreed  to,  which  has  not  been  inserted  in  the 
document:  subject  to  this,  that  either  of  the  parties,  sued  in  equity 
upon  it,  may  perhaps  be  entitled,  in  general,  to  ask  the  Court  to  be 
neutral,  unless  the  plaintiff  will  consent  to  the  performance  of  the 
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omitted  term."     See  also  Leslie  v.  Tom2^son,  9  Hare,  2G8;  Barnard 
V.  Cave,  26  Beav.  253. 

A  mere  suspicion  that  the  plaintiff  has  been  guilty  of  fraud — 
fraud  not  having  been  proved  against  him  (Lightfoot  v.  Heron,  3 
Y.  &  C.  Exch.  Ca.  586),  a  mere  mistake  in  law  [CuojJer  v.  Phibbs, 
2  L.  K.  Ho.  Lo.  149,  170),  or  as  to  the  legal  effect  of  the  contract  ' 
(Poivell  V.  Smith,  14  L.  R.  Eq.  85),  or  of  the  legal  consequences  ot 
an  act  (Great  Western  Railway  Company  v.  Cripps,  5  Hare,  91),  or 
a  mistake  as  to  the  interest  which  the  purchase  will  enable  a  per- 
son to  acquire  (Mildmay  v.  Hungerford,  2  Vern.  243),  cannot  be  set 
up  as  a  defence  against  proceedings  for  specific  performance.  See 
also  Marshall  v.  Collett,  1  Y.  &  C.  Exch.  Ca.  232,  238. 

Where  there  has  been  no  misrepresentation,  and  there  is  no  am. 
biguity  in  the  terms  of  the  contract,  the  defendant  cannot  be  al 
lowed  to  evade  the  performance  thereof  by  the  simple  statement 
that  he  has  made  a  mistake,  per  Bagalay,  L.  J.,  in  Tamplin  v. 
James,  15  Ch.  D.  217.  Thus  in  bicaialand  v.  DeaYsley,  29  Beav. 
430,  where  the  defendant  alleged  that  he  misunderstood  the  par- 
ticulars of  sale.  Lord  Romilly,  M.  R.,  observed,  "If  there  appear  oa 
the  particulars  no  ground  for  the  mistake,  if  no  man  with 
his  senses  about  him  cou.id  nave  misapprehended  the  '''char-  [  *  527  ] 
acter  of  the  parcels,  then  I  do  not  think  it  is  sufficient  for 
the  purchaser  to  swear  i.hat  he  made  a  mistake  or  that  he  did  not 
understand  what  be  was  about."  [The  mistake  in  order  to  be  re- 
lieved against  must  not  be  the  result  of  the  parties  own  negligence: 
Samuel  v.  Wheeler,  58  Iowa,  659;  Ins.  Co.  v.  Swank,  102  Pa.  St. 
17;  Ivenson  v.  Wiibarn,  05  Ga.  103;  Lewis  t'.  Lewis,  5  Oregon,  109.] 

So  it  has  been  held  that  where  the  property  put  up  to  sale  has 
been  correctly  described  by  reference  to  a  map,  the  purchaser  can 
not  set  up  as  a  defence  that  lie  believed  the  property  to  be  larger 
because  he  supposed  that  other  land  held  by  the  occupier  was  in- 
cluded in  that  put  up  for  sale:  Tamplin  v.  James,  15  Ch.  D.  215. 
See  also  Powell  v.  Smith,  14  L.  R.  Eq.  85. 

W^here,  moreover,  mistake  on  the  part  of  a  defendant  is  set  up  as 
a  defence  to  specific  performance,  it  must  be  clearly  proved;  but  for 
such  purpose  parol  evidence  is  sufficient.  See  Webster  v.  Cecil,  30 
Beav.  62;  Clay  v.  Rufford,  14  Jur.  803;  Monro  v.  Taylor,  8  Hare,  56; 
1  Alvanley  v.  Kinnaird,  2  Mac.  &  G.  1;  Earl  of  Darnley  v.  London, 
Chatham,  and  Dover  Railivay  Co.,  2  L.  R.  Ho.  Lo.  43. 

Where,  although  the  written  agreement  contains  the  terms  agreed 
upon,  and  they  were  understood  by  the  defendant,  such  agreement 
was  executed  by  him  in  reliance  upon  some  misrepresentation  by 
the  plaintiff,  or  upon  some  stipulation,  varying  the  written  agree- 
ment, but  which  he  nevertheless  refused  to  fulfil,  the  defendant  can, 
under  such  circumstances,  successfully  resist  specific  performance. 
Thus,  when,  by  the  contract  a  specific  sum  was  to  be  given  for  the 
timber,  but  upon  its  being  shown  by  parol  evidence  that  the  defend- 
ants were  induced  to  give  that  sum  upon  the  false  representation  that 
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it  had  been  valued  by  two  timber  merchants,  specific  performance 
was  refused:  Buxton  v.  Lister,  3  Atk.  383,  ante,  p.  514.  See  also 
Lovell  V.  Hicks,  2  Y.  &  C.  Exch.  Ca.  46;  Harris  v.  Kemble,  5  Bligh. 
N.  S.  730,  754.  So  where  a  person  executed  an  agreement  for  the 
lease  of  a  house,  upon  the  faith  of  a  verbal  agreement,  clearly  proved, 
that  certain  alterations  should  be  made  in  the  agreement,  specific 
performance  of  the  agreement  was  refused,  except  on  the  terms  of 
the  plaintiff  executing  such  a  lease  as  the  defendant  had  submitted 
he  was  ready  to  accept:  Clarke  v.  arant,  14  Ves.  519-,  see  also  Ham- 
merslexj  v.  De  Biel,  12  C.  &  F.  45,  88;  Micklethwait  v.  Nightingale, 
12  Jur.  638.  So  where  the  defendant  purchased  at  a  sale  an  estate, 
described  in  the  particulars  as  containing,  by  estimation,  forty-one 
acres,  be  the  same  more  or  less;  whereas  it  turned  out,  on  admea- 
surement, to  amount  only  to  thirty-five  or  thirty-six  acres.  On  a  bill 
beincy  filed  for  specific  performance,  the  defendant  stated  by  his  an- 
swertthat  previous  to  the  sale,  the  auctioneer  publicly  told  him  that 
•  the  farm  was  forty-one  acres,  and  if  it  was  less,  an  abate- 
r  *  528  ]  ment  would  be  made,  but  he  *  submitted  to  perform  the 
ao-reement  with  an  abatement.  The  declaration  of  the  auc- 
tioneer having  been  proved  by  parol  evidence,  the  bill  was  dismissed, 
unless  the  plaintiff  would  make  an  abatement:   Winch  v.  Winchester, 

1  V.  &  B.  375,  378.  The  result  would  be  the  same  where  there  was 
an  agreement  'in  writing  for  the  sale  of  an  estate,  and  a  parol  agree- 
ment that  the  vendor  should  have  a  lease  thereof:   Vouillon  v.  States, 

2  Jur.  N.  S.  845,  847.  So  likewise  where  there  was  a  parol  agree- 
ment by  the  vendor's  agent,  that  certain  improvements  should  be 
carried  out  on  adjoining  property,  which  the  vendor  afterwards  re- 
fused to  perform:  Myers  v.  Watson,  1  Sim.  N.  S.  523,  529,  and  see 
Eose  V.  Watson,  10  Ho.  Lo.  Ca.  672. 

The  inadvertant  omission  to  propose  aft  intended  term  to  an  agree- 
ment (Parker  v.  Tasivell,  2  De  G.  &  Jo.  559,  sed  vide  Broughton  v. 
Hutt,  3  De  G.  &  Jo.  501),  or  its  purposed  omission  upon  the  sup- 
position that  it  was  illegal  {Lord  Irnham  v.  Child,  1  Bro.  C.  C.  92; 
6  Ves.  332,  cited),  is  not  a  sufficient  reason  for  the  Court  declin- 
ing to  grant  specific  performance. 

FThe  terms  of  the  agreement  must  be  certain,  or  no  decree  will  be 
granted-  Bread  v.  Hunger,  88  N.  C.  297;  Jordan  v.  Deaton,  24  Ark. 
704;  Baldwin  v.  Kerlin,  46  Ind.  426;  Huff  r.  Shepherd,  58  Mo  242; 
Mathews  v.  Jarrett,  20  W.  Va.  415;  Burkmaster  v.  Thompson,  36  N. 

Y.  558.]  .  ^         .        ^. 

Where,  moreover,  an  agreement  is  drawn  up  without  inserting 
therein  certain  stipulations,  negotiated  by  a  party  who  deliberately 
and  without  any  fraud  or  surprise  being  suggested,  executes  such 
ao-reement,  the  omission  of  such  stipulations  will  be  no  bar  to  spe- 
cffic  performance:  Shelburne  v.  Inchiquin,  1  Bro.  C.  C.  350;  Rich  v. 
Jackson,  4  Bro.  C.  C.  514,  518. 

And  where  two  parties  in  the  same  agreement  contract  to  purchase 
each  an  estate  from  the  other,  in  the  absence  of  any  stipulation  show- 
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ing  that  the  two  contracts  were  dependent  on  each  other  other,  one 
of  the  parties  may  enforce  specific  performance  of  the  contract  to 
sell  his  estate,  although  the  other  party  is  unable  to  make  a  good 
title  to  the  other.  See  Croome  v.  Lecliard,2  My.  &  K.  251;  there 
by  a  written  agreement  between  the  plaintiff  and  the  defendant,  the 
plaintiff  agreed  to  sell,  and  the  defendant  agreed  to  purchase  a  cer- 
tain property  called  the  Leigh  estate;  and  by  the  same  agreement 
the  defendant  agreed  to  sell  and  the  plaintiff  agreed  to  purchase, 
another  estate  called  the  Haresfield  estate;  both  estates  were  to  be 
valued  by  the  same  person,  and  both  purchases  were  to  be  completed 
on  the  same  day;  but  it  tvas  not  expressed  that  the  tivo  contracts  tvere 
to  be  dependent  on  each  other.  It  was  held  by  Lord  Brougham,  C, 
affirming  the  decision  of  Sir  John  Leach,  M.  R.,  that  the  plaintiff 
was  entitled  to  a  specific  performance  of  the  contract  as  to  the  Leigh 
estate,  although  the  defendant  was  unable  to  make  a  good  title  to 
the  Haresfield  estate,  and  he  refused  to  admit. evidence  on 
the  part  of  the  defendant,  to  show  that  an  *  exchange  was  [  *529  ] 
intended.  "Parol  evidence,"  said  his  Lordship,  "of  matter 
collateral  to  the  agreement  might  be  received,  but  no  evidence  of  mat- 
ter dehors  was  admissible  to  alter  the  terms  and  substance  of  the  con- 
tract." 

Lord  St.  Leonards  has  remarked,  that  though  the  decision  in  this 
case  was  probably  well-founded,  it  is  not,  perhaps,  placed  altogether 
upon  its  true  grounds;  that  the  evidence  was  inadmissible,  not  be- 
cause it  was  not  to  enforce  a  collateral  stipulation,  but  becaiise  it 
did  not  prove  that  by  fraud,  mistake,  or  surprise,  the  agreement  did 
not  state  the  alleged  real  contract,  viz.,  for  an  exchange  between  the 
parties:  Sugd.  V.  &  P.  163,  14th  edit.;  Lloyd  v.  Lloijd,  2  My.  & 
Cr.  192;  Green  v.  Low,  2  Jur.  N.  S.  848;  22  Beav.  625. 

A  parol  waiver  of  a  written  contract,  amounting  to  a  complete 
abandonment,  and  clearly  proved,  will  bar  a  specific  performance: 
Price  V.  Dyer,  17  Ves.  356;  Inge  v.  Lippingicell,  2  Dick.  469.  And 
see  Jordan  v.  Sawkins,  1  Ves.  jun.  404;  Rich  v.  Jackson,  4  Bro.  C. 
C.  519;  Filmer  v.  Gott,  6  Ves.  337,  n.;  Coles  v.  Trecothick,  9  Ves. 
250;  Robinson  v.  Page,  3  Russ.  119;  Legal  v.  3Iilter,  2  Ves.  299. 

Where  a  written  agreement  is  afterwards  varied  by  parol,  upon 
proceedings  being  taken  for  specific  performance  with  or  without 
the  variation,  the  Court  will,  it  seems,  put  the  defendant  to  his  elec- 
tion, and,  if  he  declines  to  elect,  will  decree  specific  performance 
of  the  written  agreement  without  the  variation:  Robinson  v.  Page, 
3  Russ.  114.     And  see  Price  v.  Dyer,  17  Ves.  356. 

But  it  seems  that  if  an  agreement  is  correctly  put  into  wi'iting, 
and  at  the  same  time  the  parties  add  a  term  by  parol,  evidence  of 
it  is  not  admissible  even  as  a  defence  to  specific  performance: 
Ormerod  v.  Hardman.  5  Ves.  722;  see  Jenkins  v.  Hiles,  6  Ves.  654, 
655. 

Although,  however,  parol  variations  of  a  written  agreement  ver- 
bally agreed  upon,  are  not  sufficient  to  prevent  the  execution  of  the 
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written  agreement,  they  clearly  will,  if  the  parol  variations  are  go 
acted  upon  that  the  original  agreement  could  be  no  longer  enforced 
without  injury  to  one  party,  who,  as  before  observed,  will  be  entitled 
to  specific  performance,  with  the  parol  variations:  Anon.,  5  Vin. 
522,  pi.  38,  4  Geo.  1;  Legal  v.  Miller,  2  Ves.  299;  Pitcairn  v.  Os- 
bourne,  2  Ves.  375.  And  see  Price  v.  Dyer,  17  Ves.  356;  Van  v. 
Corpe,  3  My.  &  K.  277.  [If  a  parol  contract  is  admitted  in  thean- 
swer  to  a  bill  for  specific  performance,  and  the  Statute  of  Frauds 
is  not  insisted  upon  as  a  defence,  the  case  will  be  taken  out  of  the 
statute:  Smith's  Eq.  252;  McGowen  v.  West,  7  Mo.  569;  Gunter 
V.  Halsey,  Amb.  586;  Harris  v.  Knickerbocker,  5  Wend.  638.] 

Upon  the  principle  that  the  exercise  of  the  jurisdiction  to  decree 
specific  performance  is  discretionary,  unless  the  plaintiff  comes  with 
perfect  propriety  of  conduct  (Harnett  v.  Yielding,  2  S.&  L.  554;  Cad- 
man\.  Horner,  18  Ves.  10;  Robinson  v.  Wall,  lOBeav.  61 ;  2 Ph.  372), 
clear  from  all  circumvention  and  deceit  [Davis  v.  Sym- 
[*530]  onds,  1  Cox,  407;  Reynell  v.  ^  S2)yre,  8  Hare,  222;  1  DeG. 
Mac.  &  G.  660),  and  the  agreement  is  certain  (Tillett  v. 
The  Charing  Cross  Bridge  Hosjyital,  26  Beav.  419;  Darby  x.  Whita- 
ker,  4  Drew.  134;  Williams  y.  Bisco,  22  Ch.  D.  441),  fair  and  just 
in  all  its  parts  (Underwood  v.  Hitchcox,  1  Ves.  279;  Buxton  v.  Les- 
ter, 3  Atk.  383,  386;  Ellard  v.  Lord  Laridaff,  1  Ball  &  B.  241; 
Martin  v.  Mitchell,  2  J.  &  W.  413;  Stanley  y.  Robinson,  1  Russ.  «&; 
My.  527;  Warde  v.  Dickson,  10  W.*  E.  (V.  C.  K.)  148;  28  L.  J.  N. 
S.  (Ch. )  315),  or  if  the  conditions  of  sale  be  misleading  or  errone- 
ous (Harnett  v.  Baker,  20  L.  R.  Eq.  50;  In  re  Banister,  Broad  v. 
Munton,  12  Ch.  D.  131;  In  re  Marsh  and  Earl  Granville,  24  Ch.  D. 
11;  Heyivood  \.  Mallalieu,  25  Ch.  D.  357),  specific  performance 
will  not  be  decreed.  [A  contract  which  the  statute  requires  to  be 
in  writing  may  be  rescinded  orally:  Arlington  v.  Porter,  47  Ala. 
714;  Guthrie  v.  Thompson,  1  Oregon,  353.] 

And  where  an  agreement  "between  two  parties  is  on  general  prin- 
ciples fair,  as  between  them,  it  is  not  invalid  merely  because  it  may 
have  been  concocted  and  brought  about  by  a  third  party,  with 
the  fraudulent  intention  of  benefiting  himself  :  Bellamy  v.  Sabine, 
2  Ph.  425. 

If  a  definite  representation  be  made,  affecting  the  value  of  the 
subject  of  the  contract,  and  it  turn  out  to  be  lantrue,  the  person  de- 
ceived, especially  if  he  had  no  means  of  ascertaining  the  truth  of 
the  representation,  will  be  entitled  to  resist  the  specific  perform- 
ance of  the  contract.  Thus,  in  Lord  Brooke  v.  Rounthivaite,  5  Hare, 
296,  a  vendor  filed  a  bill  for  the  specific  performance  of  a  contract 
to  purchase  a  timber  estate,  where  the  particulars  of  sale  described 
it  as  comprising  a  certain  wood  "with  upwards  of  sixty-five  acres 
of  fine  oak  timber  trees,  the  average  size  of  which  approached  fifty 
feet,"  and  in  the  particulars  of  the  lot,  described  it  only  as  "sixty- 
five  acres,  two  roods,  and  twelve  perches  of  growing  timber."  It 
appeared  on  the  evidence  for  the  plaintiff,  that  the  average  size  of 
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the  trees  was  about  thirty-tive  feet,  but  on  that  for  the  defendant, 
that  it  was  only  about  twenty-two  feet;  and  the  defendant  more 
over  alleged,  that  it  was  sold  at  a  time  when  he  had  no  means  of 
seeing  the  wood,  and  that  he  relied  on  the  particulars  of  sale.  It 
was  held  by  Sir  J.  Wigram,  V.-C,  that,  as  the  representation  on  the 
particulars  of  sale  had  proved  to  be  incorrect,  and  as  it  was  not 
shown  that  the  defendant  knew  it  to  be  incorrect  at  the  time  of  mak- 
ing the  contract,  the  Court  would  not,  at  all  events,  enforce  the 
specific  performance  of  the  contract  without  compensation;  and 
that  (inasmuch  as  the  particulars  of  sale  did  not  express  what  num- 
ber of  trees  or  quantity  of  timber  the  wood  contained),  it  was  not  a 
case  in  which  the  Court  could  measure  the  extent  of  the  deficiency, 
or  ascertain  the  amount  of  compensation;  and  that  the  bill 
*must  therefore  be  dismissed.  And  see  ^j^eafe^/ v.  Col-  [*531] 
lins,  Younge,  317;  Loimidesw.  Lane,  2  Cox,  363;  Stewart 
V.  AlUston,  1  Mer.  26;  Harris  v.  Kemble,  1  Sim.  11;  5  Bligh,  N.  S. 
730;  Z  D.  &  C.  463;  Cox  v.  Middleton,  2  Drew.  209;  Price  v.  Mac- 
aulay,  2  De  G.  Mac.  &  G.  339;  Rawlins  v.  Wickham,  1  Giff.  355; 
3  De  G.  &  Jo.  304;  Higgins  v.  Samels,  2  J.  &  H.  460;  Farebrother 
V.  Gibson,  1  De  G.  &  Jo.  602;  Leyland  v.  IlUngtvorth,  2  De  G.  F. 
&  Jo.  248.  But  seeJohnsoriY.  Smart,  2  Giff.  151;  Cook  v.  Waugh, 
2  Giff.  201;  Caballero  v.  Hetittj,  9  L.  R.  Ch.  App.  447;  Redgrave 
V.  Hiird,  20  Ch.  D.  1;  Smith  v.  Land  and  House  P7'operty  Corpora- 
tion, 28  Ch.  D.  7. 

And  the  result  is  the  same,  where  the  misrepresentation  has  been 
made  by  the  agent  of  the  vendor.  Thus,  if  an  agent,  commissioned 
by  a  vendor  to  find  a  purchaser,  as  he  has  authority  to  describe  the 
property,  and  to  state  any  fact  or  circumstance  which  affects  the 
value,  so  as  to  bind  the  vendor,  if  he  makes  a  false  statement  as  to 
the  description  or  value  (though  not  instructed  so  to  do),  which 
the  purchaser  is  led  to  believe,  and  upon  which  he  relies,  the  ven- 
dor cannot  recover  in  an  action  for  specific  performance:  Mullens  v. 
Miller,  22  Ch.  D.  194.  [In  some  cases  persons  will  be  compelled  to 
specifically  perform  promises,  or  to  make  good  representations  upon 
the  faith  of  which  others  have  acted.] 

A  party  obtaining  an  agreement  by  a  partial  misrepresentation, 
is  not  entitled  to  a  specific  performance  on  waiving  the  part  affected 
by  the  misrepresentation,  as  the  effect  of  partial  misrepresentation 
is  not  to  alter  or  modify  the  agreement  pro  tanto,  but  to  destroy  it 
entirely,  and  to  operate  as  a  personal  bar  to  the  person  who  has 
practised  it:  Lord  Clermont  v.  Tasburgh,  1  J.  &  W.  112,  120;  Cad- 
man  V.  Horner,  18  Ves.  10. 

But  a  mere  indefinite  misrepresentation,  such  as  ought  to  put  a 
person  upon  inquiry,  will  not  be  a  sufficient  ground  for  his  resist- 
ing specific  performance  of  a  contract.  Thus,  a  representation  that 
only  a  small  fine  was  payable  upon  the  renewal  of  leaseholds,  and 
that  they  were  of  nearly  equal  value  with  freeholds,  was  held  not  to 
be  a  sufficient  defence  to  a  suit  for  specific  performance,  as  it  ought  to 
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have  put  the  purchaser  upon  inquiry,  though,  connf  cted  with  certain 
circumstances,  such  representation  might  have  been  fraudulent,  and 
therefore  a  good  ground  for  rescinding  the  contract  {Fenion  v. 
Broxone,  14  Ves.  144;  and  see  Loivndes  v.  Lane,  2  Cox,  363;  Scott 
V.  Hanson,  1  Sim.  ]3:  1  Russ.  &  My.  128;  Trower  v.  Neiccome,  3 
Mer.  704;  5  Russ.  215;  Abbott  v.  Sivovder,  4  De  G.  &  Sm.  448; 
Colby  V.  Gadsden,  34  Beav.  416).  And  this  will  especially  be  the 
case  where  the  purchaser  has  equal  means  of  acquiring  knowledge 
with  the  vendor,  even  though  he  may  not  avail  himself  of 
[  *532  ]  them:  Attwood  v.  Small,  12  C.  &  F.  232;  Clapham  v.  *Shil- 
leto,  7  Beav  149;  Pulsford  v.  Richards,  17  Beav.  96;  Jen- 
nings V.  Broughton,  5  De  G.  Mac.  &  G.  126.  [A  misrepresentation 
is  usually  by  words,  but  not  always  §o,  and  deceit  by  acts  will  be 
good  grounds  for  relief :  Kerr  on  Injunctions,  474;  McCall  t?.  Davis, 
6  P.  F.  Smith,  435.] 

Not  only  where  there  has  been  actual  misrepresentation,  but  also 
where  there  has  been  a  suppression  of  the  truth,  specific  perform- 
ance will  not  be  decreed.  See  Young  v.  Clerk,  Prec.  Ch.  538; 
Maddeford  v.  Austwick,  1  Sim.  89;  Bonnett  v.  Sadler,  14  Ves.  526; 
Drysdale  v.  Mace,  2  Sm.  &  G.  225;  5  De  G.  Mac.  &  G.  103,  and 
Shirley  v.  Stratton,  1  Bro.  C.  C.  440,  in  which  case,  a  bill  was  filed 
for  the  specific  performance  of  an  agreement  for  the  purchase  of 
an  estate  in  marsh  land  at  Barking  in  Essex,  and  for  the  payment 
of  a  sum  of  lOOOZ.,  the  purchase -money.  The  defence  was,  that 
the  estate  being  represented  to  the  defendant  as  clearing  a  net  value 
of  90Z.  per  annum,  and  no  notice  was  given  to  him  of  the  necessary 
repair  of  a  wall  to  protect  the  estate  from  the  river  Thames,  which 
would  be  an  outgoing  of  50Z.  per  annum,  and  it  appearing  that 
there  had  been  an  industrions  concealment  of  the  circumstance  of 
the  wall  during  the  treaty,  Lord  Thurloiv  dismissed  the  bill.  In 
Bascombe  v.  Beckwith,  8  L.  R.  Eq.  1000,  the  owner  of  an  estate  put 
up  the  whole  estate,  except  a  small  piece  of  land,  for  sale  in  lots, 
subject  to  conditions,  which  provided  that  no  public-house  should 
be  built  and  no  trade  carried  on  upon  the  property.  In  the  particulars 
of  sale,  the  property  was  described  as  the  "  Manor  House  Estate," 
and  there  was  nothing  to  show  that  any  part  of  the  vendor's  estate 
was  not  included,  and  in  the  plan  annexed  to  the  particulars  the 
different  lots  were  coloured,  and  the  excepted  piece  of  land  was  un- 
coloured,  but  was  not  marked  with  the  vendor's  name,  though  the 
names  of  the  adjoining  owners  were  printed.  It  was  improbable 
that  a  public-house  would  be  built  on  any  of  the  adjoining  estates. 
It  was  held  by  Lord  Romilly,  M.  R.,  that  a  purchaser  of  one  of  the 
lots,  consisting  of  a  mansion  house,  a  hundred  yards  distant  from 
the  excepted  piece  of  land,  who  had  purchased  in  the  belief  that 
the  whole  of  the  vendor's  estate  was  included  in  the  particulars  of 
sale,  and  consequently  would  be  subject  to  the  restrictive  conditions, 
could  not  be  compelled  to  complete  his  purchase  unless  the  vendor 
would  enter  into  restrictive  covenants  as  to  the  excepted  piece  of 
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land.  *'  It  is,"  said  bis  Lordship,  "of  the  greatest  importance  that 
it  should  be  iindei'stood,  that  the  most  perfect  truth  and  the  fullest 
disclosure  should  take  place,  in  all  cases  whei-e  the  specific  perform- 
ance of  a  contract  is  required,  and  that,  if  this  fails,  even  without 
any  intentional  suppression,  the  Court  will  grant  relief  to  the  man 
who  has  been  thereby  deceived,  provided  he  has  acted 
*  reasonably  and  openly."  And  see  Lucas  v.  James,  7  [  *  533  ] 
Hare,  410;  Denny  v.  Hancock,  (Mj.  R.  Ch.  App.  1;  Bretver 
V.  Brown,  28  Ch.  D.  309.  [Specitic  performance  will  not  be  en- 
forced if  the  contract  is  founded  on  an  imposition:  Brady's  Appeal, 
16  P.  F.  Smith,  277;  Fish  v.  Leser,  69  111.  394.] 

But  the  mere  suppression  of  acts  having  been  done  by  the 
plaintiflP  when  the  defendant  must  have  known  that  they  were  done 
by  somebody,  is  not  a  sufficient  reason  for  refusing  specific  per- 
formance. vSee  Haytvood  v.  Cope,  25  Beav.  140.  There  the  plain- 
tiff had  worked  the  coal  under  his  estate,  but  abandoned  it  as  un- 
profitable. Twenty  years  afterwards  the  defendant  cleared  the 
pit  and  examined  the  coal  in  the  shaft  with  other  persons,  and 
subsequently  contracted  for  a  lease.  The  colliery  turned  out  to  be 
worthless.  It  was  held  by  Sir  John  Romilly,  M.R.,  that  the  defen- 
dant could  not  resist  a  specific  performance,  on  the  ground  of  the 
plaintiff  not  having  communicated  the  fact  of  his  having  worked 
the  mine  and  found  it  unprofitable. 

Specific  performance  of  an  agreement  made  by  a  person  in  a 
state  of  intoxication  will  not  be  decreed,  although  the  plaintiff 
may  neither  have  drawn  him  in  to  drink  nor  have  taken  advantage 
of  his  situation  (Cragg  v.  Holme,  cited  18  Ves.  14);  but  it  may  be 
so,  if  although  the  defendant  had  drank  freely,  he  knew  what  he 
was  doing  (Lightfoot  v.  Heron,  3  Y.  &  C.  Exch.  Ca.  586),  especially 
as  against  a  second  purchaser  taking  with  notice  of  the  first  agree- 
ment: Shaiv  V.  Thackray,  1  Sm.  &  G.  537. 

Where,  however,  a  plaintiff  has  by  contrivance  induced  the  de- 
fendant to  take  too  much  drink,  and  afterwards  taken  advantage  of 
his  condition  by  entering  into  an  agreement  with  him,  not  only, 
would  specitic  performance  be  refused,  but  the  agreement  would 
be  rescinded:  Cooke  v.  Clayicorth,  18  Ves.  12.  And  see  Say  v. 
Ba-ncick,  1  V.  &.  B.  95;  Nagle  v.  Baylor,  3  D.  &  War.  60. 

Although  in  the  absence  of  fraud  or  undue  advantage,  except 
formerly  in  <^he  case  of  the  sale  of  reversionary  interests  (Playford 
v.  Playford,  4  Hare,  546;  Chesterfield  v.  Janssen,  ante,  vol.  i.,  p. 
624,  and  note;  before  The  Sales  of  Reversions  Act  (31  &  32  Vict 
c.  4),  specific  performance  would  not  be  refused  merely  because 
the  price  was  inadequate  or  the  contract  improvident:  Sullivan  v. 
Jacob,  1  Moll.  477.  [But  it  would  be  refused  if  the  condition  of 
things  has  materially-changed:  Booten  v.  Scheffer,  21  Gratt.  474; 
Kimball  v.  Tooke,  70  111.  553;  Peters  v.  Delaplaine,  49  N.  Y.  362; 
Miller  v.  Henlan,  1  P.  F.  Smith,  265.] 

Specific   performance,  however,  being  discretionary,  a  contract 
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will  not  he  enforced  where  it  would  subject  a  person  to  great  hard- 
ship, but  the  plaintiff  will  be  left  to  obtain  damages,  which  might, 
under  the  circumstances,  be  very  small.  Thus,  in  Wedgewood  \. 
Adams,  6  Beav.  600;  8  Beav.  108,  trustees  joined  their  cestui  que 
trust  in  a  coutract  for  sale,  and  personally  agreed  to  exonerate 
the  estate  from  any  incumbrances  thereon.  There  were 
[  *  534  ]  considerable  incumbrances,  *  and  it  did  not  appear 
whether  the  purchase- money  would  be  sufficient  to  dis- 
charge them,  or  what  would  be  the  extent  of  the  deficiency.  Lord 
Langdale,  M.R.,  refused  to  decree  a  specific  performance  against 
the  trustees,  so  as  to  compel  th(^m  to  exonerate  the  estate,  but  left 
the  purchaser  to  his  remedy  by  action  for  damages.  "After  con- 
sideration," said  his  Lordship,  "I  think  I  cannot  order  a  specific 
performance  of  the  agreement;  and  with  regard  to  its  being  a  mere 
money  objection,  I  could  not,  when  this  case  was  argued,  call  dis- 
tinctly to  my  mind  a  case  of  that  sort,  of  which  I  had  some  recol- 
lection, and  which  came  before  Lord  Hardiuicke.  It  is  a  case  not 
actually  reported,  but  is  cited  in  the  argument  in  Ramsden  v. 
Hijlton  (2  Ves.  307).  There  a  person  being  entitled  to  a  small  es- 
tate under  the  will  of  his  father,  on  condition,  that,  if  he  sold  it 
within  twenty-five  years,  half  the  purchase-money  should  go  to  his 
brother,  sold  it  within  the  time,  and  the  question  was,  whether  the 
agreement  should  be  specifically  performed;  Lord  Hardicicke 
thought  not,  because,  by  the  specific  performance  of  it,  he  would 
lose  half  the  purchase-money.  I  think  that  comes  very  nearly  to  a 
case  of  mere  pecuniary  objection."  And  see  Faine  v.  Brown,  cited 
2  Ves.  307;  Poi:)e  v.  Harris,  cited  Lofft.  791;  Howell  v.  George,  1 
Madge.  1 ;  White's  case,  3  Swanst,  108,  n. ;  Coote  v.  Coote,  1  Sauss. 
&  Scul.  393;  Kimberley  v.  Jennings,  6  Sim.  340;  Talbot  v.  Ford, 
13  Sim.  173;  Ryan  v.  Daniell,  1  Y.  C.  C.  C.  60;  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company,  1  De  G.  Mac.  &.  G. 
521;  9  Hare,  129;  Watson  v.  Marston,  4  De  G.  Mac.  &  G.  230,  239; 
Browne  v.  Coppinger,  4  Ir.  Ch.  Rep.  72;  Williamson  v.  Wooton,  3 
Drew.  210.  [King  ??.  Hamilton,  5  Peters,  211;  Ludlam  v.  Buck- 
ingham,-39  N.  J.  Eq.  563;  Backus'  Appeal,  9  P.  F.  Smith,  186.] 

So  where  the  defendant  agreed  to  take  from  the  plaintiff  a  lease 
of  an  unfinished  house,  containing  covenants  on  the  part  of  the 
defendant  to  repair  and  keep  in  repair,  and  the  plaintiff  agreed  to 
finish  the  house.  Sir  John  Romilly,  M.R.,  refused  to  compel  the 
defendant  to  take  the  lease  upon  the  ground  that  the  house  had 
been  finished  in  such  a  defective  manner  as  to  make  it  unreason- 
able so  to  do:  Tildesley  v.  Clarkson,  30  Beav.  419.  See  and  con- 
sider Oxford  V.  Provand,  2  L.  R.  P.  C.  135. 

Upon  the  same  principal  a  decree  will  not  be  made  for  specific 
performance  of  an  agreement  of  which  the  consequence  would  be 
a  forfeiture :  Faine  v.  Brown,  2  Ves.  307,  cited ;  Peacock  v.  Pen- 
son,  11  Beav.  355. 

But  when  a  defendant  sets  up  the  consequence  of  forfeiture  as 
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a  defence  to  a  bill  for  specific  performance,  the  Court  must  be  well 
satisfied  before  it  admits  the  validity  of  such  a  defence, 
that  forfeiture  will  follow  from  specific  *  performance  of  [  *535] 
the  agreement,  and  it  must  look  also  at  the  fact  by  whose 
act  and  conduct  the  forfeiture  would  be  occasioned.  The  Court 
will  not  permit  a  defendant  to  put  himself  in  such  a  position  as 
that  his  performance  of  his  agreement  shall  create  a  forfeiture, 
and  then  to  turn  round  and  say  that  the  plaintiff  shall  not  have 
a  specific  performance  of  the  agreement,  because  the  defendant  has 
by  his  own  act  enabled  the  landlord  to  enter,  upon  the  agreement 
being  performed:  Helling  v.  Lumley,  3  De  G.  &  Jo.  463,  498,  499. 
In  general,  in  order  that  hardship  may  be  a  sufficient  defence 
against  specific  performance,  it  ought  to  be  proved  that  it  existed 
at  the  date  of  the  contract  ( Webb  v.  London  and  Portsmoidh  Rail- 
xoay  Company,  9  Hare,  129);  mere  ignorance,  however,  of  the  na- 
ture of  the  property,  which  turns  out  to  be  worthless  for  the  pur- 
pose for  which  it  was  sought,  will  not  be  such  a  hardship  as  will 
prevent  the  specific  performance  of  a  contract  respecting  it.  [If 
the  contract  is  oppressive  on  the  defendant,  particularly  if  it  has'be- 
come  onerous  through  the  death  of  the  complainant  specific  per- 
formance will  not  be  enforced:  Andrews  v.  Bell,  0  P.  F.  Smith,  350; 
"Wanson  v.  Fenno,  129  Mass.  405.]  As,  for  instance,  where  a  per- 
son contracts  to  take  a  lease  of  an  abandoned  colliery  which  turns 
out  to  be  worthless  (Hayivood  v.  Cope,  25  Beav.  140,  ante,  p.  533). 
Nor  wijl  a  person  upon  the  ground  of  hardship  be  able  to  resist 
specific  performance  who  has  purchased  property  merely  as  agent 
for  an  undisclosed  principal:  Saxon  v.  Blake,  29  Beav.  438;  and 
see  Chadivick  v.  Maden,  9  Hare,  188. 

But  it  has  been  held  that  where  a  mortgagor  has  contracted  to 
grant  a  lease,  he  cannot  be  compelled  to  pay  off  the  mortgage,  in 
order  to  give  effect  to  the  contract:  Cosfigan  v.  Hastier,  2  S.  &  L. 
160;  and  see  Howe  v.  Hunt,  31  Beav.  420;  Franklinski  v.  Ball,  33 
Beav.  560;  Watson  v.  Marston,  4  De  G.  Mac.  &  G.  230.  So  like- 
wise where  a  person,  supposing  himself  to  be  absolute  owner  of  an 
estate,  entered  into  an  agreement  to  sell  the  fee  simple,  but  it 
turned  out  that  he  was  only  tenant  for  life  under  a  settlement,  in 
which  there  was  a  proviso  empowering  him  to  purchase  "an  estate 
in  fee  simple  in  possession  of  some  convenient  place  or  places  in 
England  of  equal  or  better  value,"  and  to  settle  the  same  to  him  in 
lieu  of  the  settled  estate,  which  was  then  to  be  his  in  fee,  it  was  held 
by  Sir  T.  Pluinmer,  V.-C,  that  the  Court  ought  not  to  decree  spe- 
cific performance  through  the  medium  of  the  proviso:  Hoicel  v. 
George,  1  Madd.  1 ;  Soidhivell  v.  Nicholas,  lb.  9,  n. ;  Hood  v.  Oglan- 
der,  34  Beav.  513,  519;  11  Jur.  N.  S.  498. 

Nor  will  specific  performance  be  decreed  where  there  is  uncer- 
tainty {Sxvaisland  v.  Dearsley,  29  Beav.  430;  Tillett  v.  The  Charing 
Cross  Bridge  Company,  26  Beav.  419;  Morrison  v.  Barrow,  1  De  G. 
F.   &  Jo.   633;    Taylor  v.  Portington,  7  De  G.   Mac.   &  G.  328; 
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[  *536]  Price  v.  *  Salusbury,  32  Beav.  446;  32  L.  J.  (N.  S.)  Ch. 
441;  Pearce  v.  Watts,  20  L.  K.  Eq.  492),  [Minturn  v. 
Baylis,  33  Cal.  129;  Parrish  v.  Koons,  1  Parson's  Eq.  97;  Maderia 
V.  Hopkins,  12  B.  Mon.  595;  Canton  Co.  v.  E.  R.  Co.,  21  Md.  395; 
Preston  I'.  Stuart,  5  Rep.  100  (Sup.  Ct.  XJ.  S.);  Baldwin  v.  Kerlin, 
46  Ind.  426.]  or  a  mistake  as  to  what  forms  the  subject-matter  of 
the  contract.  See  Harnett  v.  Yielding,  2  S.  &  L.  549,  554;  Neap 
V.  Abbott,  C.  P.  Coop.  333;  Buttei-worth  v.  Walker,  13  W.  R.  (M. 
R.)  168;  In  re  Tottenham's  Estate,  15  Ir.  Ch.  Rep.  308;  Hood  v. 
Oglander,  34  L.  J.  (N.  S.)  Ch.  528;  Denny  v.  Hancock,  6  L.  R. 
Ch.  App.  1;  Bray  v.  Briggs,  26  L.  T.  Rep.  (N.  S.)  817;  20  W.  R. 
(M.  R.),  962;  BreiL-er  v.  Broivn,  28  Ch.  D.  309.  Secus,  where,  if 
although  the  description  of  the  property  sold  be  general,  parol  evi- 
dence can  be  produced  to  show  what  was  intended:  Ogilvie  v.  Fol- 
J(^mbe,S  Mer.  53;  Bleakley  v.  Smith,  11  Sim.  150;  Shardlow  v. 
Cotterell,  20  Ch.  D.  90;  reversing  S.  C,  18  Ch.  D.  280.  Where  a 
person  purchases  an  estate  at  an  auction,  under  a  mistake  as  to  the 
lot  put  up,  he  would  not  be  compelled  to  complete  his  contract: 
Matins  v.  Freeman,  2  Kee.  25.  So,  where,  at  the  time  of  the  sale 
of  a  sum  of  money  as  a  reversionary  interest,  neither  of  the  parties 
were  aware  that  it  had  fallen  into  possession  by  death  of  the  tenant 
for  life.  Lord  Langdale,  M.  R.,  held,  that  as  both  of  the  parties  had 
entered  into  the  contract  under  a  common  mistake,  it  would  be 
manifestly  unjust  to  enforce  it  as  it  stood:  Colyer  v.  Clay,  7  Beav. 
188.  So,  when  a  vendor,  believing  by  a  mistake  that  he  ha<jl  given 
the  auctioneer  a  discretion  to  sell,  but  not  to  let  the  property  go 
under  a  reasonable  sum,  and  in  consequence  of  such  belief  told  a 
friend  not  to  bid  for  him,  and  the  property  sold  for  a  less  sum  than 
he  intended  to  accept,  specific  performance  was  refused:  Day  v. 
Wells,  30  Beav.  220. 

So  where  a  vendor  offered  to  sell  an  estate  for  1,100?.,  a  sum  he 
had  arrived  at  by  a  wrong  addition,  instead  of  2,100Z.,  the  Court 
refused  the  purchaser  specific  performance,  and  dismissed  his  bill 
without  costs:  Webster  v.  Cecil,  30  Beav.  62;  Tamplin  v.  James,  15 
Ch.  D.  221;  but  see  Griffiths  v.  Jones,  15  L.  R.  Eq.  279,  where  the 
Court  refused  to  open  the  biddings  in  such  a  case;  and  see  Cochrane 
y.  Willis,  34  Beav.  359;  1  L.  R.  Ch.  App.  58. 

So  specific  performance  will  not  be  decreed  when  from  the  cir- 
cumstances it  is  doubtful  whether  the  party  meant  to  contract  to 
the  extent  that  he  sought  to  be  charged  (per  Lord  Redesdale,  in 
Harnett  v.  Yielding,  2  Scho.  &  Lef.  554,  and  see  Lehmann  v. 
M' Arthur,  3  L.  R.  Ch.  App.  496),  or  if  the  parties  cannot  be  put 
into  the  condition  for  which  they  stipulated  when  the  agreement 
was  entered  into:  In  re  The  Mercantile  and  Exchange  Bank,  12  L. 
E.  Eq.  268. 

Surprise  is  a  ground  upon  which  specific  performance 
[*537]  may  be  refused:   Willan  v.  Willan,  16  Ves.  *72;  19  Yes. 
590;  2  Dow.  275;  Magrane  v.  Archbold,  1  Dow,  107;  Blake- 
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ney  v.  Baggot,  I  D.  &  C.  405;  3  Bligh,  N.  S.  237.  'in  Twining  v. 
Morrice,  2  Bro.  C.  C.  326,  the  vendor's  agent  bid,  and  purchased 
the  property  for  the  plaintiff,  but  specific  performance  was  refused 
by  Lord  Kenyan,  as  the  transaction  was  a  surpise  upon  third  par- 
ties; for  it  might  appear  to  the  persons  present  as  a  bidding  for  the 
vendor,  and  as  that  might  damage  the  sale,  it  proved  such  an  im- 
pediment to  specific  performance,  that  the  party  should  be  left  to 
law.  See  0  Ves.  338;  10  Ves.  313;  and  Pym  v.  Blackburn,  3  Ves. 
34;  Mason  v.  Armitage,  13  Ves.  25;  Hill  v.  Buckley,  17  Ves.  394. 

If  an  agent  contract  to  sell  property  ia  a  manner  not  authorised 
by  his  principal,  the  contract  will  not  be  enforced.  [Proudfoot  v. 
VVightman,  78  111.  553;  Weise's  Appeal,  22  P.  F.  Smith,  351.] 
Thus,  where  an  agent  had  authority  to  sell  by  auction,  and  he  sold 
by  private  contract,  although  for  more  than  the  price  required,  it 
was  held  that  the  purchaser  could  not  compel  specific  performance: 
Daniel  v.  Adams,  Amb.  495.  And  although  the  mere  improvidence 
of  a  contract  is  ordinarily  no  sufficient  defence  against  proceedings 
for  specific  performance  (Sullivan  v.  Jacob,  1  Moll.  472,  477),  the 
omission  by  an  agent  of  all  usual  specific  stipulations  in  fqivour  of 
his  principal  may  be  so:  Helshamy.  Langley,  1  Y.  &  C.  C.  C.  175; 
White  v.  Ciiddon,  8  C.  &  F.  7(36;  Dawson  v.  Brinkman,  3  De  G.  &  S. 
376;  Manser  v.  Back,  6  Hare,  443. 

Where,  moreover,  mere  instructions  are  given  to  an  agent  to  find 
a  purchaser  for  landed  property,  he  not  bMng  instructed  as  to  the 
conditions  to  be  inserted  in  the  contract  as  to  title,  he  will  not  be 
considered  as  authorised  to  sign  a  contract  on  the  part  of  the  vendor, 
and  if  he  enters  into  a  contract  to  sell,  specific  performance  thereof 
will  be  refused:  Hamer  v.  Sharj^,  19  L.  R.  Eq.  108. 

So,  likewise,  where  one  of  two  executors  erroneously  believing 
that  he  was  acting  with  the  authority  of  the  other,  contracted  to  sell 
a  leasehold  house,  part  of  the  testator's  estate,  it  was  held  by  the 
Lords  Justices,  affirming  the  decision  of  Sir  W.  Page  TVood,  V.  C, 
that  the  purchaser  could  not  enforce  a  specific  perfermance  of  the 
contract:  Sneesby  v.  Thome,  7  De  G.  Mac.  &  G.  399. 

Nor  will  specific  performance  of  a  contract  be  decreed  which  was 
entered  into  for  an  illegal  purpose  (Thomson  v.  Thomson,  7  Ves. 
470;  Knoivles  v.  Haughton,  11  Ves.  168;  Ewing  v.  Osbaldiston,  2 
My.  &  Cr.  53,  85;  London  and  Brighton  Railway  Comjjany  v.  Lon- 
don and  South  Western  Raihvay  Company,  4  De  G.  &  Jo.  389 ;  but 
see  Aubin  v.  Holt,  2  K.  &  J.  66;  Carolan  v.  Brabazon,  3  J.  &  L. 
200);  or  which  would  be  against  piiblic  policy  (Coo^  v. 
Jackson,  6  Ves.  12,  30),  or  would  involve  a  *  breach  of  [*  538  ] 
trust  (Mortlake  v.  Buller,  10  Ves.  292;  Ord  v.  Noel,  5 
Madd.  438;  Bridger  v.  Rice,  1  J.  &  W.  74;  Turner  v.  Harvey,  Jac. 
169;  Neal  v.  Mackenzie,  1  Kee.  474;  Wood  v.  Richardson,  4  Beav. 
174;  Thompson  v.  Blackstone,  6  Beav.  470;  Bellringer  v.  Blagrave, 
1  De  G.  &  S.  63 ;  The  Shrewsberry  and  Birmingham  Railway  Com- 
pany V.  The  London  and  Northwestern  Railway  Company,  4  De  G. 
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Mac.  &  G.  115;  Mmc\.  Topham,  19  Beav.  576;  Laiv  v.  Urlwia,  16 
Sim.  377;  Rede  v.  Oakes,  4  De  G.  J.  &  S.  505,  and  the  remarks 
thereon  in  Morris  v.  Debenham,  2  Ch.  D.  540;  Tolson  v.  Sheard,  5 
Ch.  D.  19).  As  in  the  case  of  a  sale  by  trustees  on  depreciatory 
conditions.  Dunn  v.  Flood,  28  Ch.  D.  286;  or  of  a  former  agree- 
ment: Willmott  V.  Barber,  15  Ch.  D.  96,  render  a  person  liable  for  a 
devastavit  (Sneesby  v.  Thome,  7  De  G.  Mac.  &  G.  399),  or  which  would 
give  a  benefit  to  a  person  in  a  fiduciary  position,  or  to  a  firm  of 
which  he  is  member,  as  against  the  persons  or  company  in  relation 
to  whom  he  stands'  in  such  position:  Flanagan  v.  Great  Western 
Railway  Company,  7  L.  R.  Eq.  116. 

Nor,  it  seems,  will  specific  performance  be  decreed,  when  it  ma 
by  possibility  injure  a  third  person  by  creating  a  title  with  which 
he  might  have  to  contend  (per  Lord  Redesdale  in  Harnett  v.  Yeild- 
ing,  2  S.  &  L.  554),  and,  although  a  purchaser  may  obtain  a  decree 
for  specific  performance  against  a  person  who  has  made  a  voluntary 
settlement  of  land  (Buckle  v.  Mitchell,  18  Ves.  101),  the  settlor 
himself  cannot  do  so  against  a  purchaser  in  derogation  of  a  volun- 
tary settlement  he  had  previously  made:  Smith  v.  Garland,  2  Mer. 
123;  Johnson  v.  Legard,  T.  &  R.  281;  Campbell  v.  Ingilby,  1  De  G. 
&  Jo.  393. 

A  mere  contract  between  a  trustee  for  sale  and  himself  as  a  pur- 
chaser, to  sell  with  one  hand  and  buy  with  the  other,  is  not  such  a 
contract  as  can  be  specifically  enforced  at  the  instance  of  his  heir- 
at-law,  for  the  purpose  of  converting  bis  personal  estate  into  real 
estate,  and  thus  altering  the  mode  of  descent:  Ingle  v.  Richards,  28 
Beav.  361,  365. 

Nor  will  a  person  be  compelled  specifically  to  perform  an  act 
which  he  is  not  lawfully  authorised  to  do,  otherwise  he  would  be 
exposed  to  a  new  action  of  damages  at  the  suit  of  the  person  injured 
by  such  act;  and,  therefore,  if  proceedings  be  taken  for  a  specific 
performance  of  an  agreement  entered  into  by  a  man  who  appears 
to  have  a  bad  title,  he  is  not  compellable  to  execute  it,  lanless 
the  party  seeking  performance  is  willing  to  accept  such  title  as  he 
can  give;  and  that  only  in  cases  where  an  injury  would  be  sus- 
tained by  the  party  plaintiff,  in  case  he  were  not  to  get  such  an 
execution  of  the  agreement  as  the  defendant  can  give:  Harnett  \. 
Yielding,  2  S.  &  L.  554;  Laicrenson  v.  Butler,  1  S.  &  L. 
[  *  539]  19;  *  Ellard  v.  Lord  Llandaff,  1  Ball.  &  B.  241;  Peacock 
V.  Penson,  11  Beav.  355;  Hoive  v.  Hunt,  31  Beav.  420. 

Nor  will  a  contract  be  enforced  where,  though  the  Court  considers 
the  title  good,  yet  considers  it  sufficiently  doubtful,  that  it  might  rea- 
sonably give  rise  to  litigation  at  a  futiire  time  between  the  purchasers, 
and  persons  not  bound  by  the  decree  of  the  Court  in  the  suit  for  spe- 
cific performance:  per  Sir  John  Romilly,  M.  R.,  in  Parkin  v.  Thorold, 
16  Beav.  67.  And  to  force  a  title  upon  a  purchaser,  the  opinion  of 
the  Court  must  be  so  clear  that  it  does  not  apprehend  that  another 
judge  would  form  a  different  opinion:  Rogers  v.  Waterhouse,  4  Drew. 
584 


WOOLLAM  V.  IIEARN.  *  540 

329.     And  see  cases  collected,  Dart,  5th  ed.,  p.  1137,  n. ;  Dowson  v. 
Solomon,  1  Drew.  &  Sm.  1;  Collier  v.  WBean,  1  L.  K.  Ch.  App.  81. 

And  where  a  contract  for  a  purchase  is  entered  into,  subject  to  the 
approval  of  the  title,  by  a  specified  person,  as  for  instance  the  pur- 
chaser's solicitor,  in  the  absence  of  bad  faith  or  imreasonable  con- 
duct, his  opinion  will  be  conclusive  as  to  the  goodness  of  the  title 
shown,  and  specific  performance  will  not  be  decreed  in  opposition 
thereto:  Hudson  v.  Buck,  1  Ch.  D.  683. 

Upon  the  same  principle  specific  performance  will  not  be  decreed 
of  the  contract  for  the  purchase  of  a  lease,  where  from  pending  and 
threatened  litigation,  it  is  impossible  to  ascertain  to  whom  the 
ground  rent  is  payable,  and  the  purchaser  must  be  involved  in  im- 
mediate litigation:  Peyler  v.  White,  33  Beav.  403. 

So,  where  a  person  having  a  contract  for  an  underlease,  entered 
into  possession  of  the  premises,  and  committed  acts  which  would 
have  been  a  forfeiture  of  the  original  lease,  specific  performance  of 
the  contract  to  grant  the  underlease  was  refused:  Leivis\.  Bond,  18 
Beav.  85. 

A  purchaser  cannot  be  compelled  to  take  a  lease,  when  a  forfeiture 
may  be  incurred  by  reason  of  a  continuing  breach  of  the  covenant; 
Leivis  v.  Bond,  18  Beav.  87;  Ghrgoryy.  Wilson,  9  Hare,  683;  Hillx. 
Barclay,  18  Ves.  56;  Nunn  v.  Truscott,  3  De  G.  &  Sm.  304. 

Where  however  there  is  a  condition,  that  the  last  receipt  of  rent 
shall  be  conclusive  evidence  that  all  covenants  have  been  performed, 
or  the  breaches  thereof  waived  up  to  the  time  of  the  completion  of 
the  purchase,  the  purchaser  is  bound  by  his  agreement,  to  assume 
that  the  covenants  have  been  kept  or  the  breaches  so  condoned  as 
not  to  affect  the  title:  Bull  v.  Hutchens,  32  Beav.  615;  Laici'ie  v.  Lees, 
14  Ch.  D.  249,  257,  258;  7  App.  Ca.  19.  But  a  vendor  who  has 
committed  a  wilful  breach  of  the  covenant  after  the  contract,  cannot 
avail  himself  of  the  condition:  Hoicell  v.  Knightley,  21  Beav.  331. 
Nor  will  specific  performance  be  decreed  of  a  contract  to  purchase 
property,  bound  by  a  restrictive  covenant,  of  which  the  purchaser 
had  no  notice  when  he  entered  into  the  contract:  Ellis  v.  Rogers,  29 
Ch.  D.  601. 

*Nor  will  specific  performance  be  decreed  of  a  contract  [  *  540  ] 
which  it  is  impossible  to  perform  {Green  v.  Smith,  1  Atk. 
573),  or  the  material  terms  whereof  the  Court  has  it  not  in  its  power 
to  enforce:  Waiting  v.  Manchester,  Sheffield,  and  Lincolnshire  Raihcay 
Company,  7  Hare,  492.  See  also  Dozens  v.  Collins,  6  Hare,  437; 
South  Wales  Railway  Company  v.  Wythes,  5  De  G.  Mac.  &  G.  880; 
Ford  v.  Stuart,  15  Beav.  493;  Counter  v.  Macpherson.  5  Moo.  P.  C. 
C.  83. 

And,  as  a  general  rule,  all  agreements  must  be  considered  as  en- 
tire. And,  generally  speaking,  the  consideration  for  the  perform- 
ance of  the  whole  and  each  part  of  an  agreement  by  one  party  to  it, 
is  the  performance  of  the  whole  of  it  by  the  other,  and  if  the  Court 
is  not  in  a  position  to  compel  the  plaintifP,  who  comes  for  specific 
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performance,  to  perform  the  whole  of  it.  on  his  part,  the  Court  will 
not  compel  the  defendant  to  perform  his  part,  or  any  of  the  agree- 
ment: per  Sir  G.  Mellish,  L.  J.,  in  Wilkinson  v.  Clemeyits,  8  L.  R.  Ch. 
App.  110;  and  see  Blackett  v.  Bates,  1  L.  R.  Ch.  App.  117,  revers- 
ing ^\  a,  2  H.  &  M.  270,  610;  Gervais  v.  Edimrds,  2  D.  &  War.  80; 
Hills  V.  Croll,  2  Ph.  GO;  Firth  v.  Ridleij,  33  Beav.  516;  Kernot  v. 
Potter,  3  De  G.  F.  &  J.  459;  Merchant's  Trading  Company  y .  Ban- 
ner, 12  L.  R.  Eq.  23. 

Where  property  is  sold  in  one  lot,  the  contract  will  generally  be 
considered  indivisible,  and  specific  performance  of  a  part  thereof  to 
which  only  a  good  title  could  be  made  will  be  refused :  J^oJ^et/  v.  Shall- 
cross,  4  Madd.  227;  and  see  Dalbij  v.  Pullen,  3  Sim.  29;  Price  v. 
Griffith,  1  De.  G.  M.  &  G.  80,  85. 

Where,  however,  propeity  is  sold  in  separate  lots,  a  vendor  in  the 
abseQce  of  special  circumstances  can  compel  the  purchaser  of  two  or 
more  lots  to  complete  the  pui'chase  of  one  lot,  although  he  may  be 
unable  to  make  out  the  title  to  the  other  lots:  Chambers  v.  Griffiths, 
1  Esp.  150;  Casamajor  v.  Strode,  2  My.  &  K.  724;  Lewin  v.  Guest, 
1  Russ.  325;  Buckmaster  v.  Harrop,  7  Ves.  341;  <S.  C,  13  Ves.  456. 

Upon  the  same  principle  the  refusal  of  a  vendor  to  perform  a  parol 
contract,  which,  although  contemporaneous  with  the  written  contract, 
and  relating  to  the  same  subject  matter,  has  been  treated  by  the  pur- 
chaser himself  as  a  distinct  contract;  as  for  instance,  a  parol  agree- 
ment on  the  sale  of  a  flooded  mine  to  pump  it  dry  {Phip)ps  v.  Child, 
3  Drew.  709),  is  no  defence  to  the  vendor's  suit  for  specific  perform- 
ance of  the  written  contract:  see  Dart.  V.  &  P.  1040,  5th  ed. 

The  property  however  may  be  of  such  a  character  from  the  com- 
plication of  one  lot  with  another,  and  the  nature  of  the 
[  *  541]  contract  may  be  such,  as  to  enable  one  of  *the  parties  to 
show  that  the  purchase  of  each  lot  was  dependent  upon  the 
other,  and  in  fact  formed  only  one  contract  (Poole  v.  Shergold,  2  Bro. 
C.  C.  118;  S.  C,  1  Cox,  273;  Casamajor  v.  Strode,  2  My.  &K.  722; 
Gibson  v.  Spurrier,  Peak.  Add.  Cas.  49;  note  to  Seton  v.  Slade,  post 
p.  542),  and  parties  by  their  subsequent  dealings  may  show  that  a 
purchase  by  auction  of  several  lots,  amounted  only  to  one  entire  sale 
of  the  whole  property:  Dykes  v.  Blake,  4Bing.  N.  C.  463;  Franklyn 
V.  Lamond,  4  C.  B.  637. 

The  fact  that  different  prices  are  fixed  upon  different  parts  of 
the  property  comprised  in  a  contract  for  sale  will  not  of  itself  make 
the  contract  divisible:  Crosse  v.  LaiiTence,  9  Hare,  462;  Ci'osse  v. 
Keene,  9  Hare,  469;  and  see  Richardson  v.  Smith,  5  L.  R.  Ch.  App, 
648. 

Where,  however,  an  agreement  is  divisible,  that  is  to  say,  it  is  so 
worded  as  to  constitute  two  or  more  separate  agreements,  specific 
performance  may  be  decreed  of  one  of  such  separate  agreements, 
although  the  party  seeking  specific  performance  has  not,  and  pos- 
sibly never  will,  perform  the  rest  of  the  whole  agreement.  And 
'the  assignee  of  the  whole  agreement  is  entitled  to  the  same  relief. 
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See  Wilkinson  v.  Clements,  8  L.  R.  Ch.  App.  9G.     See  also  Odessa 
Tramivaifs  Company  v.  Mendel,  8  Ch.  D.  243. 

Amongst  other  defences  to  suits  for  specific  performance  may  be 
mentioned  want  of  mutuality  in  the  contract,  or  thatit  is  ultra  vires. 
See  Fry  on  Specific  Performance. 

\_Doctrine  of  Specific  Perf  ordnance  in  Regard  to  the  Admission  of 
Evidence  Restated. — In  the  United  States,  there  has  been  some 
conflict  of  authority  as  to  whether  parol  evidence  should  be  admitted 
to  vary  a  written  contract,  but  the  better  opinion  appears  to  be  that 
the  English  rule  in  this  respect  ought  not  to  be  strictly  followed, 
and  that  in  proper  cases  of  mistake  or  fravid,  a  party  ought  to  have 
the  assistance  of  a  Court  of  Equity  in  enforcing  a  written  contract 
■with  parol  variations. 

If  the  complainant  contends  that  something  which  is  embraced 
in  the  written  contract  was  not  actually  intended  to  be  included 
therein,  to  allow  him  to  show  this,  is  not  to  enforce  a  parol  con- 
tiact  in  relation  to  land,  but  it  is  simply  to  prove  that  a  written 
contract  did  not  embrace  all,  that  on  its  face  it  appeared  to 
include. 

In  the  case  of  Glass  v.  Hubbert,  102  Mass.  24,  Wells,  J.,  says, 
"Where  the  proposed  reformation  of  an  instrument  involves  the 
specific  performance  of  an  oral  agreement  within  the  Statute  of 
Frauds;  or  where  the  term  sought  to  be  added  would  so  modify 
the  instrument  as  to  make  it  operate  to  convey  an  interest,  or  se- 
cure a  right  thi'ough  an  instrument  in  writing,  and  for  which  no 
writing  has  ever  existed,  the  Statute  of  Frauds  is  a  sufficient  answer 
to  such  a  proceeding,  unless  the  plea  of  the  statute  can  be  met  by 
some  ground  of  estoppel,  to  deprive  the  party  of  the  right  to  setup 
that  defence."] 
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[  *  542  ]  *  SETON  v.  SLADE. 

HUNTER  V.  SETON. 


July  2nd  and  3rd,  1802. 
[reported  7  Ves.  265.] 

Specific  Performance  with  Compensation.] — Specific  performance 
decreed,  the  abstract,  though  delivered  very  late,  and  under  a  notice 
that  the  vendee  would  insist  on  his  deposit  ivith  interest,  if  the 
title  should  not  he  made  out  and  possession  delivered  by  the  time 
of  payment,  having  been  received  and  kept  without  objection ;  and 
the  vendee,  upon  the  construction  and  the  circumstances,  not 
being  entitled  to  insist  on  the  time,  as  the  essence  of  the  contract. 

An  agreement  signed  by  one  party  only,  good  to  charge  him  within 
the  Statute  of  Frauds. 

The  plaintiff  in  the  first  of  these  causes  being  entitled  to  an  estate 
called  Kilorough,  in  the  county  of  Glamorgan,   under   a  contract 
entered  into  in  1799,  by  the  trustees  of  the  Marquis  de  Choiseul, 
to  convey  to  him  and  his  heirs,  in  consideration  of  8500Z.,  employed 
Josiah  Phipps  to  sell  the  estate  by  auction  or  private  contract;  and 
the  following  memorandum,  in  writing,  dated  the  12th   of  April, 
1800,  was  signed  by  the  defendant  Kobert  Slade,  but  not  by  the 
plaintiff,  or  any  one  on  his  behalf:— "I  Robert  Slade,  of  Doctors' 
Commons,  in  the  City  of  London,  Esquire,  have  this  day  purchased 
of  Josiah  Phipps,  the  estate  described  in  the  within  particular,  at 
and  for  the  sum  of  10,000?.,  including  the  timber  and  underwood 
growing  thereon,  have  paid  a  deposit  of  lOOOZ.,  do  hereby  under- 
take and  agree  to  pay  the  remainder   of    the  purchase- 
[  *  543  ]  money,  and  complete  my  purchase,  within  two  *  months 
from  the  date  hereof,  the  proprietor  making  a  good  title 
thereto  at  his  own  expense,  and  executing  a  proper  conveyance,  to 
be  prepared  at  my  expense:  and  I  do  further  agree  to  pay  for  the 
fixtures,  household- furniture,  at  a  fair  valuation,  and  for  the  grow- 
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ing  crops,  seeds,  fallows,  &c.,  in  the  same  way,  according  to  the 
custom  of  the  country;  and  possession  to  be  given  upon  the  com- 
pletion of  the  contract,  to  which  time  all  outgoings  are  to  be  cleared 
up,  and  I  am  entitled  to  the  rents  and  profits.  Upon  failure  of  my 
complying  with  the  terms  and  conditions  before  mentioned,  the  de- 
posit money  shall  be  forfeited,  the  proprietor  shall  be  at  full  liberty 
to  re-sell  the  gstate,  and  the  deficiency,  if  any  there  shall  be  by 
such  second  sale,  together  with  all  charges  attending  the  same, 
shall  be  made  good  at  my  expense." 

The  bill  in  the  first  cause  prayed  a  specific  performance  of  this 
agreement,  which  was  resisted  under  the  following  circumstances, 
appearing  by  the  answer  and  the  evidence. 

The  defendant,  the  day  after  he  signed  the  agreement  (the  13th 
of  April),  wrote  to  Phipps  from  Brighthelmstone,  stating  objec- 
tions to  the  title,  and  that,  if  the  title  should  not  be  made  out,  and 
possession  delivered  to  him  by  the  12th  of  June  then  next,  he 
should  insist  upon  having  the  deposit  money  returned  to  him  with 
interest.  Phipp's  letter  in  answer,  dated  the  19th  of  April,  stated 
the  plaintiff's  answer,  as  given  verbally  by  hia  solicitor,  thus: — • 
"Mr.  Seton  desired  I  would  inform  you,  that  he  accedes  to  your  re- 
quest respecting  the  interest  as  a  matter  of  course."  The  defen- 
dant, about  the  beginning  of  May,  informed  Phipps  he  had  sold 
out  stock  for  the  purpose  of  being  ready  with  his  purchase-money, 
and  expressed  his  surprise  that  no  abstract  had  been  delivered.  He 
afterwards  pressed  Phipps  for  the  abstract,  and  proposed  that 
Phipps  should  copy  and  send  in  his  name  to  the  plaintiff,  a  note 
written  by  the  defendant,  expressing,  that,  finding  no  progress 
made  in  the  delivery  of  the  title,  he  called  to  remind 
Phipps,  that,  in  the  *event  of  its  not  being  completed  at  [  *  544  ] 
the  expiration  of  the  two  months,  he  expects,  in  compli- 
ance with  the  promise  the  plaintiff  made,  in  answer  to  his  letter 
from  Brighthelmstone,  to  have  his  deposit-money  returned  with  in- 
terest, and  requesting  authority  to  fulfil  the  engagement  on  the 
plaintiff's  part.  Phipps  declined  writing  that  letter.  On  Satur- 
day, the  7th  of  June,  the  abstract  was  left  at  the  defendant's  so- 
licitors, with  a  note,  stating  that  the  plaintiff  had  only  a  title  under 
an  agreement,  but  all  necessary  parties  were  ready  to  convey,  and 
making  a  proposal  for  that  purpose.  On  Monday,  the  9th,  the 
plaintiff's  solicitor  called  there  to  say,  that  he  would  not  vouch  for 
the  authenticity  of  the  abstract,  as  it  was  not  prepared  by  him,  but 
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by  the  solicitors  for  the  trustees  of  the  Marquis  de  Choiseul. 
Nothing  further 'passed  till  the  13th  of  June,  on  which  day  the  de- 
fendant wrote  to  Phipps,  demanding  his  deposit  with  interest,  and 
stating  his  reasons,  that  the  two  months  within  which  the  plaintiff 
agreed  to  complete  the  contract  were  expired,  and  the  defendant's 
solicitors  had  not  received  an  abstract  till  within  these  few  days; 
and  so  far  from  showing  a  right  in  the  plaintiff  to  convey,  it  states 
merely  a  contract  for  purchase  by  him,  without  noticing  a  suit  in 
Chancery  against  the  trustees  of  the  Marquis  and  Marchioness  de 
Choiseul,  previous  to  the  contract  for  purchase  by  the  plaintiff, 
which  renders  it  impossible  for  the  plaintiff  to  carry  into  effect  his 
agreement  with  the  defendant  within  the  time  limited. 

The  defendant  afterwards  recovered  his  deposit  with  interest,  in 
an  action. 

Several  objections  were  taken  to  the  abstract,  the  principal  of 
which  (mentioned  in  the  defendant's  letter  of  the  13th  of  April) 
were,  the  suit  instituted  by  the  Marquis  de  Choiseul  and  his  cred- 
itors to  remove  his  trustees,  and  for  an  account  of  their  conduct;  and 
a  prior  contract  with  a  person  named  Darby,  who  gave  notice  of  his 
claim.  He  was  made  a  defendant,  and  put  in  an  answer,  amounting, 
on  the  whole,  to  a  disclaimer.  Afterwards,  being  exam- 
[  *  545  ]  ined  as  a  witness,  by  his  depositions  he  renewed  his  *claim. 
The  Lord  Chancellor  held,  that  he  could  not  get  rid  of  the 
disclaimer  upon  the  record  without  a  strong  case  upon  affidavit; 
and,  thereforej  he  was  a  good  witness;  but  the  defendant  reading 
his  depositions,  must  admit  that  he  has  no  interest.  The  defendant 
then  declined  reading  his  evidence. 

The  second  cause  was  instituted  upon  a  bill  by  the  trustees  of  the 
Marquis  de  Choiseul,  praying  a  specific  performance  of  their  con- 
tract with  Seton. 

Mr.  Romilly  and  Mr.  Bell,  for  the  plaintiff  Seton. — The  question 
is,  whether  the  vendor  was  bound  to  make  out  his  title  by  a  cer- 
tain day;  and  farther,  whether,  if  he  could  make  a  title  at  a  sub- 
sequent time,  that  would  not  be  sufficient  in  this  Court.  In  all  the 
decisions  upon  this  point,  time  has  been  considered  a  circumstance 
merely,  not  of  the  essence  of  the  agreement.  It  is  true,  in  modern 
cases  parties  have  been  discharged,  where  in  former  times  they 
would  have  been  bound,  the  late  decisions  having  restrained  the 
unlimited  extent  of  the  older  cases.  But  they  have  never  gone  the 
length,  that,  if  the  agreement  is  not  performed  at  the  particular 
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day,  it  shall  be  at  an  end.  In  the  common  case  of  relief  against 
the  penalty  of  a  bond,  prior  to  the  statute  (a),  could  any  declara- 
tion of  the.  parties  have  prevented  that?  The  result  is,  that  the 
non-performance  at  the  day  is  a  circumstance  to  show  abandon- 
ment, but  only  a  circumstance.  In  Gregson  v.  Riddle  (6),  the 
agreement  was  for  a  particular  day,  with  a  proviso,  that  in  case 
the  title  should  not  be  approved  in  two  months,  the  agreement 
was  to  be  void  and  of  no  effect.  There  was  an  outstanding  legal 
estate,  which  could  not  be  got  in  by  that  time.  A  bill  was  filed 
for  that  purpose  to  have  the  legal  estate  conveyed.  The  defen- 
dant resisting,  a  reference  was  directed,  to  see  whether  a  good  title 
could  be  made,  Lord  Loughborough  expressing  an  opinion,  that  the 
terms  of  the  agreement  were  complied  with.  The  report  was  in 
favour  of  the  title.  The  cause  coming  on  before  Lord  Thurlow,  the 
performance  was  still  resisted.  Lord  Thurloiv  said,  it  had 
been  often  attempted  to  get  rid  of  agreements  upon  *this  [  *  546  ] 
ground,  but  never  with  success.  The  utmost  extent  was 
to  hold  it  evidence  of  a  waiver  of  the  agreement,  but  it  never 
was  held  to  make  it  void.  Mr.  Mansfield,  for  the  defendant,  said, 
the  intention  was  clearly  to  make  it  void;  and  that  it  would  be 
necessary  to  insert  a  clause,  that,  notwithstanding  the  decision  of 
the  Court  of  Chancery,  it  should  be  void.  Lord  Thurlow  said, 
such  a  clause  might  be  inserted,  and  the  parties  would  be  just  as 
forward  as  they  were  then. 

That  case  is  much  stronger  than  this.  Here  there  was  no  neces- 
sity for  performance  at  the  day. 

Mr.  Richards  and  Mr.  Leach  for  the  defendant  Slade.  —  The 
general  principle  is,  that  in  equity,  as  at  law,  the  plaintiff  must 
show  that  he  has  performed  everything  incumbent  on  him.  There 
is  no  instance  of  a  decision  treating  the  time  as  immaterial,  with- 
out circumstances  amounting  to  a  waiver,  though  the  language  of 
the  Court  has  been  more  extensive.  Upon  the  face  of  the  agree- 
ment, it  is  to  be  performed  within  two  months:  and  there  are  no 
circumstances  showing  a  waiver.  Under  this  express  engagement, 
would  this  Court  have  restrained  an  action  against  the  auctioneer 
for  the  deposit  of  lOOOZ.,  or  have  prevented  the  vendor  from  setting 
up  the  estate  again  if  the  vendee  had  made  default?    No  authority 

(«)  Stat.  4  &5  Ann.  c.  16. 

(b)  In  Chancery,  before  the  Lords  Commissioners,  12th  June,  1783;  before 
Lord  Thurlow,  12th  June,  1784;  cited  by  Mr.  Romilly,  from  his  own  note. 
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.goes  to  that  extent;  and  it  is  to  avoid  this  that  the  clause  is 
introduced.  Then,  the  vendee  has  an  equal  right  to  hold  the 
vendor  to  the  time.  It  is  idle  to  say  the  time  is  not  material;  if 
it  is  not  adhered  to,  it  may  be  the  ruin  of  the  party  acting  upon 
that,  contracting  debts,  &c.  A  decision  always  referred  to  upon 
this  subject  is  Gibson  v.  Patterson  (c),  the  report  of  which  is  cor- 
rected in  Llotjd  V.  Collett  (d),  and  Harrington  v.  Wheeler  (e),  Llorjd 
V.  Collett  is  a  direct  decision  for  this  defendant;  differing  only  in 
the  circumstance  that  no  abstract  was  there  delivered  within  the 
time.  In  all  these  cases  and  Pin'cke  v.  Curteis  (/),  and  Fordyce  v. 
Ford  (g),  the  language  of  the  Court  is  directly  opposite  to  what  it 
was  formerly — that  time  is  material.     In  Spurrier  v.  Hancock  (h), 

the  time  was  extended  by  the  tacit  consent  of  both  parties. 
[*547  ]   It  *i8  important  that  this  defendant,  the  very  day  after 

he  signed  the  agreement,  expressly  stated  his  title  to  in- 
sist upon  the  time;    and  Phipps,  in  his  answer,  assents  to  that. 

[Lord  Chancellor  Eldon. — There  have  been  several  very  hard 
cases  under  the  description  of  the  specific  performance  of  agree- 
ments, upon  the  principal  of  compensation;  that,  for  instance, 
where  a  person  contracted  for  an  estate  in  Essex,  with  the  object  of 
becoming  a  freeholder  of  that  county,  and  it  turned  out  to  be  in  Kent; 
yet  he  was  held  to  it  (i).  So,  in  a  case  before  Sir  T.  Sewell,  upon 
an  agreement  for  a  leasehold  house  with  a  wharf,  the  object  of  the 
purchaser  being  to  be  a  wharfinger,  he  was  compelled  to  take  the 
house  without  the  wharf.  So,  where  the  object  was  to  purchase  an 
estate  tithe-free,  and  he  was  compelled  to  take  it  subject  to  tithe  (k). 
The  value  of  the  tithe  is  not  a  compensation.  I  incline  much  to 
think,  notwithstanding  what  was  said  in  Gregson  v.  Riddle,  that 
time  may  be  made  the  essence  of  the  contract:  but  I  do  not  recollect 
a  case  where  an  abstract  was  delivered  for  the  purpose  of  preparing 
a  conveyance;  at  the  delivery  no  objection  made  that  it  was  deliver- 
ed too  late;  and  between  the  delivery  and  the  time  for  the  execu- 
tion of  the  conveyance,  no  objection   stated,  either  to  the  time  of 

(c)  1  Atk.  12. 

(d)  4  Bro.  C.  C.  469;  4  Ves.  689,  n.  (6). 

(e)  4  Ves.  686;  Wynn  v.  Morgan,  7  Ves.  202. 
(/)  4  Bro.  C.  C.  329. 

(g)  4  Bro.  C.  C.  494. 

(h)  4  Ves.  667. 

(i)  Shirley  v.  Davis,  in  the  Court  of  Exchequer,  cited  6  Ves.  678. 

{k)  Lord  Howland  v.  Norris,  1  Cox.  59. 
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the  delivery  or  the  nature  of  the  title.  The  abstract  certainly  was 
delivered  very  late;  but  it  is  upon  the  party  to  say  it  was  too 
late.  If  he  receives  the  abstract  without  objection,  does  he  not 
authorise  the  other  to  suppose  he  is,  during  the  currency  of  the 
rest  of  the  time,  preparing  his  conveyance,  and  the  thing  is  to 
go  on?] 

For  the  defendant. — The  delivery  of  the  abstract  was  a  mere 
mockery.  It  could  not  possibly  bo  imagined  that  it  could  be 
looked  through  in  time.  It  was  incumbent  upon  the  vendor  to  have 
some  communication  with  the  vendee,  to  do  away  the  effect  of  his 
letter.  It  would  be  a  new  decision,  that  the  delivery  of  the  ab- 
stract to  the  solicitor,  the  vendee  having  declared  abso- 
lutely that  he  *  would  not  let  it  go  beyond  the  time,  shall  [  *  548  ] 
amount  to  a  new  contract.  No  diligence  could  have 
enabled  the  vendor  to  perfect  his  title  by  the  12th  of  June,  on  ac- 
count of  the  claim  of  Darby,  and  the  suit  in  this  Court. 
,  Mr.  Romilly,  in  reply. — This  agreement  is  not  the  same  as  if  the 
vendor  had  undertaken  expressly  to  make  out  his  title  in  two 
months.  The  defendant's  undertaking  is  conditional,  to  pay  his 
purchase-money.  There  is  no  such  principle,  that  time  is  essential 
here  as  well  as  at  law,  and  that  it  is  always  dispensed  with  upon 
the  conduct  of  the  party.  That  would  exclude  Courts  of  equity 
from  a  great  part  of  their  jurisdiction.  The  only  ground  for  the 
redemption  of  a  mortgage  is,  that  the  time  is  essential  at  law;  yet, 
in  equity,  as  the  real  transaction  is  a  loan  of  money,  and  the  party 
may  be  put  in  as  good  a  situation,  it  shall  not  be  so  considered. 
In  those  cases,  a  dictum  of  Lord  Thurlow  has  been  frequently  al- 
luded to — that,  if  a  clause  was  inserted,  excluding  the  jurisdiction 
of  this  Court,  if  the  mortgagor  should  not  redeem  within  a  year, 
still  the  mortgagor  would  be  entitled  to  redeem.  There  are  no 
words  in  this  agreement  showing  the  parties  meant  this  time  strictly. 
It  was  inserted  merely  because  it  is  usual  to  fix  a  time.  The 
vendor  could  not  have  re-sold  at  the  end  of  two  months,  and 
charged  the  defendant  with  the  deficiency.  The  defendant's  letter 
shows  he  did  not  understand  the  period  of  two  months  to  be  bind- 
ing, desiring  a  fresh  agreement  for  that  purpose.  Phipps's  letter 
proves  nothing.  He  was  not  agent  for  any  such  purpose,  and  the 
information  was  given  to  him  only,  and  the  answer  is  merely  that 
Seton  acceded  to  his  request  as  to  the  interest,  as  a  matter  of 
course,  as  it  certainly  was:   not  that  if  the  contract  should  not  be 
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performed  within  two  months,  there  should  be  an  end  of  it.  The 
objection  that  it  was  impossible  that  the  conveyance  could  be  pre- 
pared in  time,  should  have  been  made  when  the  abstract  was  de- 
livered. But  suppose  the  title  perfect;  that  it  had  received  the 
sanction    of  eminent    conveyancers;   that  many  estates    had  been 

sold  under  that  abstract;  and  that  the  person  to  whom  it 
[  *  549  ]  was  seat  was  ^  already  conversant  with   the  title;  in   that 

case,  the  conveyance  might  have  been  prepared  in  time. 
The  defendant  held  the  vendor  bound  till  the  12th  of  June. 

Lord  Chancellor  Eldon. — If  it  were  necessary,  for  the  decision 
of  this  case,  to  express  myself  with  great  accuracy  upon  the  prin- 
ciple of  the  Court  as  to  suits  for  specific  performance,  as  far  as  objec- 
tions are  to  be  founded  upon  what  the  Court  has  done,  and  has  for- 
borne to  do,  in  a  great  variety  of  cases,  in  which  the  objection  has 
been  taken,  that  the  agreement  was  not  carried  into  execution  within 
the  time  stipulated  upon  the  face  of  it,  I  should  think  it  my  duty 
to  look  through  a  great  number  of  cases.  But  in  the  view  I  have 
of  this  case,  I  incur  no  hazard  of  making  a  decree  in  its  principle 
inconsistent  with  any  authority  that  can  be  stated. 

Ti7ne  is  not  regarded  in  equity  as  at  Imv. — To  say  time  is  regard- 
ed in  this  Court  as  at  law  is  quite  impossible.  The  case  mentioned, 
of  a  mortgage,  is  very  strong — an  express  contract  under  hand  and 
seal.  At  law,  the  mortgagee  is  under  no  obligation  to  reconvey  at 
that  particular  day;  and  yet  this  Court  says,  that  though  the  money 
is  not  paid  at  the  time  stipulated,  if  paid  with  interest  at  the  time 
a  reconveyance  is  demanded,  there  shall  be  a  reconveyance,  upon 
this  ground,  that  the  contract  is,  in  this  Court,  considered  a  mere 
loan  of  money,  secured  by  a  pledge  of  the  estate.  But  that  is  a 
doctrine  upon  which  this  Court  acts  against  what  is  the primd  facie 
import  of  the  terms  of  the  agreement  itself,  which  does  not  import, 
at  law,  that  once  a  mortgage  always  a  mortgage.  But  equity  says 
that;  and  the  doctrine  of  this  Court  as  to  redemption  does  give 
countenance  to  that  strong  declaration  of  Lord  Thurlorv,  that  the 
agreement  of  the  parties  will  not  alter  it;  for  I  take  it  to  be  so,  in 
the  case  of  a  mortgage,  that  you  shall  not,  by  special  terms,  alter 
what  this  Court  says  are  the  special  terms  of  that  contract.  Whether 
that  is  to  be  applied  to  the  case  of  a  purchase  is  a  different  con- 
sideration. I  only  say,  time  is  not  regarded  here  as  at  law.  So, 
in  the  instance  of  a  mortgage,  with  interest  at  5/.  per  cent.,  and 
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a  condition  *  to  take  4Z.,  if  regularly  paid;  or  at  41.  per  [  *  550  ] 
cent.,  with  a  condition  for  bl,  if  not  regularly  paid.  At 
law  you  might,  in  that  case,  recover  the  bl.  per  cent.,  for  it  is  the 
legal  interest.  But  this  Court  regards  the  5Z.  per  cent,  as  a  penalty 
for  securing  the  41.  :  and  time  is  no  further  the  essence  than  that, 
if  it  is  not  paid  at  the  time,  the  party  may  be  relieved  from  paying 
the  5/.  per  cent,  by  paying  the  41.  per  cent.,  and  putting  the  other 
party  in  the  same  condition  as  if  the  41.  per  cent,  had  been  paid  ; 
that  is,  by  paying  him  interest  upon  the  41.  per  cent,  as  if  it  had  been 
received  at  the  time  (I).  So  in  this  Court,  before  Courts  of  law 
dealt  with  a  bond  under  a  penalty,  as  they  do  now,  time  was  the 
essence  there;  but  this  Court  relieved  against  the  penalty  long  be- 
fore a  Court  of  law;  and  there  are  many  other  instances. 

From  the  execution  of  the  contract,  the  estate  is  in  equity,  the 
jyroj^erty  of  the  vendee,  descendible  and  devisable  as  such. — But  there 
is  another  circumstance.  The  effect  of  a  contract  for  purchase  is 
very  different  at  law  and  in  equity.  At  law,  the  estate  remains  the 
estate  of  the  vendor,  and  the  money  that  of  the  vendee.  It  is  not 
so  here.  The  estate  from  the  sealing  of  the  contract,  is  the  real 
property  of  the  vendee.  It  descends  to  his  heirs.  It  is  devisable 
by  his  will;  and  the  question  whose  it  is,  is  not  to  be  discussed 
merely  between  the  vendor  and  vendee,  but  may  be  to  be  discussed 
between  the  representatives  of  the  vendee.  Therefore,  I  do  not 
take  a  full  view  of  the  subject  upon  the  question  of  time,  unless  that 
is  taken  into  consideration;  and  many  very  nice  and  difficult  cases 
may  be  put,  in  which  the  question  would  be  to  be  discussed  between 
the  representatives,  founded  upon  the  conduct  between  the  vendor 
and  vendee.  It  is  obvious,  that  a  due  consideration  of  the  value  of 
the  objections  will  embrace  that  consideration  also. 

The  cases  seem  to  have  varied  a  good  deal.  The  cases  before 
Lord  Thurlou)  proceed  upon  this,  that  in  the  nature  of  the  thing 
there  must  be  a  degree  of  good  faith  between  the  parties,  not  to  turn 
round  the  contract  upon  frivolous  objections.  As  to  the  contract  of 
the  party,  the  slightest  objection  is  an  answer  at  law.  But  the  title 
to  an  estate  requires  so  much  clearing  and  inquiry,  that, 
unless  substantial  *  objections  appear,  not  merely  as  to  [  *  551  ] 
the  time,  but  an  alteration  of  circumstances  affecting  the 
value  of  the  thing  or  objections  arising  out  of  circumstances,  not 

(0  See  Thompson  v.  Hudson,  2  L.  R.  Eq.  612;  2  L.  R.  Ch.  App.  255:  4  L. 
R.  Ho.  Lo.  1. 
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merely  as  to  time,  but  the  conduct  of  the  parties  during  the  time, 
unless  the  objection  can  be  so  sustained,  many  of  the  cases  go  the 
length  of  establishing  that  the  objection  cannot  be  maintained:  even 
the  latter  cases,  which  have  given  great  weight  to  the  objection,  par- 
ticularly Harrington  v.  Wheeler  (4  Ves.  686),  referring  to  older 
cases,  particularly  two  in  the  House  of  Lords  (m),  the  objection 
was  not  put  merely  upon  the  conduct  in  not  making  the  title  in 
time,  but  upon  the  circumstances  connected  with  the  thing  and  the 
value  of  it. 

But  I  need  not  address  myself  to  the  consideration  of  what  is  the 
precise  principle,  with  much  industry ;  for  no  authority  would  support 
me  in  saying,  that,  under  the  particular  circumstances  of  this  case, 
the  defendant  can  resist  a  decree,  if  a  good  title  can  be  made.  This 
agreement  is  signed  by  the  defendant  Slade  only;  but  that  makes 
him  within  the  statute  (?i)  a  party  to  be  charged.  I  do  not  say 
whether  terms  might  or  might  not  be  introduced,  that  would  make 
time  expressly  of  the  essence  of  the  contract  (o).  It  is  enough  to 
say,  that,  if  this  agreement  has  that  effect,  there  never  was  an  agree- 
ment that  would  not;  for,  upon  that  point,  the  agreement  is  as  loose 
as  possible.  There  is  no  passage  in  it  eo  intuitu;  not  that  sort  of 
passage  in  Gregson  v.  Riddle.  The  clause  as  to  liberty  to  resell,  &c., 
is  not  considered  of  much  importance  in  this  Court;  but  in  this  in- 
stance it  is  a  clause  against  the  vendee,  having  no  corresponding 
clause  against  the  vendor.  That  clause  expresses  little  more  than 
would  be  the  legal  effect  if  that  was  not  inserted.  But  it  is  enough 
to  say  upon  that;  the  objection  relied  upon  in  the  argument,  that  the 
plaintiff  might  have  sold  after  the  two  months  were  expired,  admits 
of  this  answer — that  it  is  assuming  the  whole  question.  If  you  make 
out  that  he  would  have  been  at  liberty  to  resell,  that  does  not 

make  out  that  he  lets  the  other  off;  but,  under  the 
[  *  552  ]  *  circumstances  he  would  not  have  been  at  liberty  to  resell. 

The  evidence  clearly  imports  that  the  defendant  did  not 
understand  it  to  have  bound  them  in  that  mutual  respect  in  which 
he  seems  in  his  letter  to  think  it  reasonable  they  should  be  bound. 
But  I  will  construe  it,  for  the  purpose  of  this  case,  as  if  it  had  mu- 
tually bound  them;  and  that,  if  the  title  was  not  made  out  by  the 

(m)  Hayes  v.  Caryll,  1  Bro.  P.  C.  126,  Toml.  See  Wingfield  v.  Whaley,  1 
Bro.  P.  C.'  209,  Toral.  edit. 

(tt)  29  Car.  2,  c.  3. 

(o)  They  clearly  might.  See  Hudson  v.  Bartram,  3  Madd.  440;  Boehm  v.  "Wood 
1  J.  &  W.  410. 
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day,  then  the  defendant  should  be  at  liberty  to  say  he  was  off;  for 
if  that  clause  had  been  in  this  agi'eement  he  might  have  waived  the 
benefit  of  it;  and  it  must  have  been  made  out  that  his  conduct  did 
not  occasion  the  non -fulfilling  the  agreement.  Take  it,  that  there 
was  the  mutual  clause.  The  moment  after  the  sale,  the  auctioneer 
was  no  longer  the  agent  of  the  plaintiff.  He  was  his  agent  only  to 
sell,  not  to  deal  with  the  terms  upon  which  a  title  was  to  be  made. 
The  defendant  must  show  the  auctioneer  had  acquired  a  character 
to  bind  the  plaintiff  in  that  respect  There  is  no  evidence  of  that: 
on  the  contrary,  the  defendant  applies  to  the  auctioneer  as  such  agent, 
and  he  refuses  to  act  as  such,  and  refers  him  to  the  plaintiff.  But 
he  applies  again  to  the  auctioneer,  and  never  to  the  plaintiff.  One 
clause  of  this  letter  is  very  important,  marking  the  knowledge  of  the 
title  in  the  law-agent  of  the  vendee,  and  that  he  was  able,  in  the  first 
instance,  the  day  after,  to  state  the  material  objections,  viz.,  the  pro- 
ceeding in  Chancery,  and  Darby's  claim.  That  is  distinct  evidence 
that  the  defendant  did  not  then  uncJerstand  that  he  had  entered  into 
an  agreement,  by  force  of  which  he  thought  he  had  a  right  to  say, 
the  time  of  two  months  was  absolutely  of  the  essence  of  the  contract. 
Whether  that  was  misunderstanding  or  not,  that  was  his  understand- 
ing. By  the  last  words,  he  seems  desirous  of  having  an  agreement, 
which  would  for  the  first  time  give  a  mutuality  as  to  time.  But  he 
does  not  choose  to  give  up  the  one  till  he  gets  the  other,  reserving 
to  himself  the  power  to  deal  with  the  first  agreement  as  he  thinks 
fit,  though  he  may  not  get  the  stipulation  he  wishes.  If  the  plaintiff 
acceded  to  that  proposition,  he  would  be  bound.  But  what 
is  the  evidence  that  he  did  ?  There  is  a  good  *deal  of  rea-  [  *  553  ] 
soning  in  support  of  the  argument,  that  Phipps's  letter  is 
not  merely  a  statement  that  he  would  pay  interest,  but,  with  regard 
to  some  circumstances,  that  the  contract  was  to  be  off,  viz.,  the  de- 
posit money  to  be  returned  with  interest,  connected  with  the  disso- 
lution of  the  agreement,  which  might  either  be  within  or  after  the 
expiration  of  the  two  months;  but,  if  the  former,  it  ought  to  be 
shown  to  be  clearly  the  effect  of  something  that  passed  subsequently, 
and  was  acceded  to.  The  letter  of  Phipps  in  answer  is  no  evidence 
of  the  facts  stated  in  it.  Does  the  defendant  conceive  the  matter 
as  resting  on  that  letter,  and  consider  it  as  an  undertaking  to  the 
extent  he  proposed,  or  as  completely  settling  that  mutuality  he  de- 
sired, giving  him  a  right  to  insist  upon  the  time  as  the  essence  of  the 
contract  ?     No;  for  afterwards  he  goes  again  to  Phipps,  not  an  agent, 
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to  bind  the  plaintiff  for  this  purpose,  and,  not  being  able  to  prove 
the  date  further  than  that  it  was  between  the  13th  of  April  and  the 
5th  of  June.  This  proves  that  the  defendant,  by  repeated  inquiries 
addressed  to  his  solicitors,  who  knew  a  good  deal  of  the  title,  was 
informed  from  time  to  time  that  the  abstract  was  not  delivered.  The 
proof  is  complete  as  to  that.  This  is  a  complete  waiver  of  any  ob- 
jection from  the  non-delivery  of  the  abstract  at  the  time  the  defend- 
ant proposed  that  Phi  pps  should  write  that  letter.  Being  told  Phipps 
would  not  write  that  letter,  he  does  not  write  himself,  or  direct  his 
solicitors  to  apply;  but,  upon  the  7th  of  June,  by  his  solicitors,  he 
receives  the  abstract,  they  knowing  the  history  of  the  title  and  the 
estate,  and  stating  the  two  grounds  of  objection  the  day  after  the 
contract  took  place.  There  was  a  note  at  the  bottom  of  the  abstract, 
stating  distinctly  that  the  plaintiff  had  only  a  title  under  an  agree- 
ment, but  that  all  necessary  parties  were  ready  to  convey,  and  mak- 
ing a  pi'oposal  for  that  purpose,  which  might  or  might  not  be  com- 
pleted within  the  time.  The  abstract  was  delivered  on  the  7th  of 
June.  No  objection  was  made  to  receiving  it.  It  was  kept 
till  the  time  expired,  without  objection.  Ought  not  the  objec- 
tion to  have  been  made  on  the  7th?  The  plaintiff  was 
[  *  554  ]  *  bound  till  the  12th.  He  could  not  sell  to  another:  and 
if  the  solicitors  had  returned  the  abstract  upon  the  objec- 
tion, the  plaintiff  was  at  liberty  to  say  he  had  undertaken  to  remove 
all  objections,  or  to  tender  a  conveyance;  and  he  might  have  pro- 
ceeded to  prepare  a  conveyance,  which,  under  the  circumstances,  was 
to  be  prepared  by  the  defendant;  and  he  might  have  tendered  that 
conveyance  so  as  to  have  a  right  to  an  action,  or  to  file  a  bill,  as  upon 
an  agreement  which  he  had  undertaken  to  make  good  within  the ' 
time. 

This  case  is  not  like  Lloyd  v.  Collett  (4  Bro.  C.  C.  469;  4  Ves. 
689,  n.),  in  which  the  defendant  immediately  sent  the  abstract  back, 
and  would  not  look  at  it.  What  right  had  this  defendant  to  read 
the  abstract  if  it  came  too  late?  He  had  either  an  intention  to  ex- 
ecute the  contract,  or  a  hope  that  he  had  time  to  get  through  the 
abstract,  in  order  to  carry  it  into  execution;  but  the  evidence  in  this 
respect  is  totally  silent;  and  it  is  clear,  upon  the  objections  stated 
in  the  solicitor's  depositions,  that  at  some  period  or  other  he  had 
gone  into  the  abstract. 

As  to  the  other  circumstances  stated  by  the  defendant,  his  selling 
out  stock,  &c.,  there  is  no  evidence  whatsoever.     As  to  his  inten- 
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tion  of  making  this  place  his  residence,  there  is  nothing  in  the  con- 
tract having  the  least  reference  to  that;  and  upon  an  intention,  not 
disclosed  in  the  contract,  or  afterwards,  as  essential,  this  Court  has 
never  been  in  the  habit  of  acting. 

Under  the  circumstances,  therefore,  whether  the  time  is  or  is  not 
an  objection,  founded  upon  the  authorities  the  Reports  of  this  Court 
furnish, — which  I  will  not  discuss,  let  the  authorities  upon  that 
point  turn  the  scale  either  for  the  defendant  or  the  plaintiff, — there 
is  no  authority  that  has  not  some  reference  to  the  conduct  of  the 
party  in  the  mean  time;  and  upon  the  conduct,  this  defendant  has 
no  right,  under  the  circumstances,  to  say  this  contract  was  not  per- 
formed within  the  two  months. 

There  must,  thei'efore,  be  a  decree  for  a  specific  performance;  and 
as  to  all  the  rest,  a  reference  to  the  Master,  to  see  whether 
a  good  title  can  be  made.  Where  *the  party  has  not  been  [  *  555  ] 
able  to  make  his  title  before  the  decree,  it  is  always  a  ques- 
tion very  important  as  to  the  costs,  but  not  whether  he  shall  take 
the  title  or  not.  According  to  old  cases,  it  was  sufficient  if  the  title 
was  made  by  the  time  of  the  report  (p). 


"A  Court  of  equity,"  says  Lord  Redesdale,  "frequently  decrees 
specific  performance  where  the  action  at  law  has  been  lost  by  the 
default  of  the  very  party  seeking  the  specific  performance,  if  it  be^ 
notwithstanding,  conscientious  that  the  agreement  should  be  per- 
formed, as  in  cases  where  the  terms  of  the  agreement  have  not  been 
strictly  performed  on  the  part  of  the  person  seeking  specific  per- 
formance; and  to  sustain  an  action  at  law,  performance  must  be 
averred  according  to  the  very  terms  of  the  contract.  Nothing  but 
specific  execution  of  the  contract,  so  far  as  it  can  be  executed,  will 
do  justice  in  such  a  case:"  Davis  v.  Hone,  2  S.  &  L.  347.  See  also 
Lennon  v.  Napper,  2  S.  &  L.  684;  Parkin  v.  Thorold,  2  Sim.  N.  S. 
6,  8;  Roberts  v.  Berry,  3  De  G.  Mac.  &  G.  284,  289. 

Where,  for  instance,  some  of  the  steps  towards  the  completion  of 
the  contract  have  not  been  taken  or,  as  in  the  principal  case,  the 
contract  itself  has  not  been  completed  at  the  time  agreed  upon  by 
the  parties,  or  where  the  vendor  had  not  the  same  interest  in  the 
estate  as  at  that  which  he  had  contracted  to  sell,  or  there  was  some 
deficiency  in  the  quality  or  quantity  of  it,  the  party  not  able  strictly 
to  perform  the  contract  on  his  part,  could  formerly,  at  law,  have 
had  no  remedy  by  way  of  damages  against  the  other;  but  inequity, 
in  many  cases,  he  would  be  able  to  obtain  specific  performance,  if 
{p)  See  Jenkins  v.  Hiles,  6  Ves.  646. 
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adequate  compensation  conld  be  made  for  the  non-literal  perform- 
ance of  the  contract. 

It  is  purposed  to  consider  in  this  note — I.  Those  cases  where, 
although  the  time  fixed  for  the  completion  or  the  steps  towards  the 
completion  of  the  contract  are  not  kept,  specific  performance  may 
nevertheless  be  decreed.  11.  Those  cases  where,  although  the  ven- 
dor has  not  the  same  interest  in  the  estate  as  he  has  contracted  to 
sell,  or  there  is  some  deficiency  in  the  quantity  or  quality  thereof,  a 
decree  for  specific  performance  with  compensation  may  be  made. 

It  must,  however,  be  borne  in  mind,  that  the  doctrines  of  equity 
by  which  the  strict  performance  of  certain  stipulations  in  contracts 
has  not  been  considered  essential,  have  been  extended  by  the  Judi- 
cature Act,  1873  (36  &  37  Vict.  c.  66)  to  all  the  divisions 
[  *  556  ]  of  the  *  High  Court  of  Justice ;  for  it  is  thereby  enacted 
that  "stipulations  in  contracts,  as  to  time,  or  otherwise, 
which  would  not,  before  the  passing  of  this  Act  (1  November,  1875), 
have  been  deemed  to  be,  or  to  have  become,  of  the  essence  of  such 
contracts  in  a  Court  of  equity,  shall  receive  in  all  courts  the  same 
construction  and  efPect  as  they  would  have  heretofore  received  in 
equity."  Sect.  25,  sub-s.  7.   See  Trower's  Prevalence  of  Equity,  65. 

This  alteration  of  the  law  may  often  render  it  unnecessary  for  a 
vendor  in  an  action  for  damages  for  breach  of  the  contract,  to  show, 
as  he  was  always  obliged  to  do  formerly,  in  an  action  for  damages 
at  common  law,  that  he  was  ready  and  willing  to  complete  on  the 
day  named,  and  that  he  had  a  title  on  that  day.  See  Noble  v.  Ed- 
wardes,  5  Ch.  D.  393. 

1.  As  to  the  steps  toivards  completion,  or  the  Contract  itself  not 
having  been  completed,  at  the  Time  agreed  upon.^ — In  the  old  Courts 
of  law,  previous  to  the  passing  of  the  Judicature  Act,  1873,  in  all 
cases,  time  was  considered  as  of  the  essence  of  the  contract.  [Gen- 
erally in  a  court  of  law,  the  time  within  which  a  contract  is  to  be 
performed  is  as  much  the  essence  of  it  as  any  other  part:  Cromwell 
V.  Wilkinson,  18  Ind.  365;  Barrett  v.  Hard,  23  La.  An.  712;  O'Don- 
nell  V.  Leeman,  43  Me.  158.]  "As  to  the  contract  of  the  party," 
Lord  Eldon  observes,  in  the  principal  case,  "the  slightest  objection 
is  an  answer  at  law.  But,"  he  adds,  referring  to  the  practice  in  equity 
with  regard  to  the  sale  of  land,  "the  title  to  an  estate  requires  so 
much  clearing  and  inquiry,  that  unless  substantial  objections  appear 
not  merely  as  to  the  time,  but  an  alteration  of  circumstances  affecting 
the  value  of  the  thing,  or  objections  arising  out  of  circumstances, 
not  merely  as  to  time,  but  the  conduct  of  the  parties  during  the  time, 
unless  the  objection  can  by  so  sustained,  many  of  the  cases  go  the 
length  of  establishing  that  the  objection  cannot  be  maintained." 
[As  to  how  equity  regards  time  in  a  contract,  see  Hild  v.  Linne,  45 
Tex.  476;  Hill  v.  Fisher,  34  Me.  143;  Hall  t;.  Delaplaine,  5  Wis.  206.] 

The  objection  as  to  delay  in  the  completion  of  the  contract  may 
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be  considered,  1st,  as  arising  from  the  conduct  of  the  parties;  2nd, 
as  arising  from  the  state  of  the  title. 

1st.   As  to  delay  arising  from  the  conduct  of  either  party. 

In  ordinary  cases,  where  there  was  nothing  special  in  the  nature 
of  the  property,  or  of  the  purposes  for  which  it  was  intended  to  be 
purchased,  although  a  particular  day  might  be  fixed  for  the  com- 
pletion of  the  contract,  the  Court  of  equity  (whose  doctrines  upon 
this  subject,  as  we  have  before  seen,  have  been  extended  to  all  the 
divisions  of  the  High  Court  by  the  Judicature  Act,  1873),  seems  to 
have  considered  that  the  general  object  being  only  the  sale  of 
the  estate  for  a  given  sum,  the  particular  day  named  vpas  merely 
formal,  and  that  the  stipulation  meant,  in  truth,  that  the  purchase 
should  be  completed  within  a  reasonable  time,  regard  being  had  to 
all  the  circumstances  of  the  case,  and  the  nature  of  the  title  to  be 
made.  [The  parties  may  regard  time  as  the  essence  of  the  con- 
tract, if  they  make  it  so  by  the  form  of  their  contracting,  or  the  na- 
ture of  the  subject  matter  renders  it  such  or  if  the  justice  of  the 
individual  case  requires,  the  court  will  treat  it  as  the  essence,  and 
the  parties  will  be  held  to  the  consequences:  Hicks  u  Aylsworth,  13 
R.  I.  562;  Saltonstall  v.  Little,  9  Norris,  422;  Griffin  v.  Bank,  58 
Ga.  584;  James  v.  U.  S.,  11  Ct.  of  CI.  733;  Stow  v.  Russell,  36 
111.  18;  Potter  v.  Tuttle,  22  Conn.  512.] 

*  Upon  the  same  principle,  in  the  case  of  a  mortgage,  [  *  557  ] 
the  Court,  looking  at  the  real  contract,  which  is  the  pledge 
of  the  estate  for  a  debt,  treated  the  time  mentioned  in  the  mortgage 
deed  as  only  a  formal  part  of  it,  and  decreed  accordingly;  taking  it 
to  be  clear,  that  the  general  intention  should  override  the  words  of 
the  particular  stipulation:  Hipivell  v.  Knight,  1  Y.  &  C.  Exch.  Ca. 
415,  416. 

A  Court  of  equity  has  relieved  against,  and  enforced,  specific  per- 
formance, notwithstanding  a  failure  to  keep  the  dates  assigned  by 
the  contract,  either  for  the  completion,  or  for  the  steps  towards  com- 
pletion, if  it  could  do  justice  between  the  parties,  and  if,  as  Lord 
Justice  Turner  said  in  Roberts  v.  Berry  (3  De  G.  M.  &  G.  284),  there 
was  nothing  "in  the  express  stipulations  between  the  parties,  the 
nature  of  the  property,  or  the  surrounding  circumstances, "  which 
would  make  it  inequitable  to  interfere  with  and  modify  the  legal 
right.  This  is  what  is  meant  and  all  that  is  meant,  when  it  is  said 
that  in  equity  time  is  not  of  the  essence  of  the  contract.  Tilley  v. 
Thomas,  3  L.  R.  Ch.  App.  67.  The  steps  towards  the  completion 
of  the  contract  being  the  delivery  and  return  of  the  abstract  of  title, 
objections  and  requisitions  of  the  purchaser,  payment  of  the  deposit 
or  purchase- money,  and  delivery  of  possession.  Trower  on  Pre- 
valence of  Equity,  65;  Dart,  V.  &  P.  427,  5th  ed.;  Compton  v. 
Jarratt,  W.  N.  11  July,  1885,  p.  147.  [See  Whittinger  v.  Roberts, 
4  T.  B.  Mon.  173;  Pedrick  v.  Post,  85  Ind.  255;  Brumfield  v. 
Palmer,  7  Blackf.  227;  Thurston  v.  Arnold,  43  Iowa,  43.] 
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At  law,  unless  the  vendor  had  his  abstract  and  title-deeds  ready 
at  the  appointed  time,  his  remedy  was  gone,  and  the  purchaser  might 
recover  back  his  deposit:  Berry  v.  Young,  2  Esp.  Ca.  640,  n. 

In  equity,  however-,  the  rule  was,  that  it  was  not  solely  incumbent 
upon  the  vendor  to  move  by  making  a  tender  of  the  abstract,  but  it 
was  also  incumbent  upon  the  purchaser  to  ask  for  it  at  the  appointed 
day  (Guest  v.  Houifray,  5  Ves.  818,  823),  or  on  such  other  day  as 
would  leave  sufficient  time  for  the  completion  of  the  contract  (Jones 
V.  Price,  3  Anstr.  924);  otherwise  equity  would  consider  the  time 
as  w^aived. 

So,  if  the  abstract  were  delivered  to  the  purchaser  after  the  day 
appointed,  and  he  made  no  objection  to  the  delay,  he  would  be  con- 
sidered as  having  waived  it:  Smith  v.  Burnavi,  2  Anstr.  527;  Pincke 
V.  Ciirteis,  4  Bro.  C.  C.  329;  Paine  v.  Metier,  6  Ves.  349.  [A  party 
to  a  contract  may  so  waive  any  objection  to  its  performance  in  time 
or  manner,  that  though  in  fact  it  has  not  been  in  these  respects  in 
accord  with  the  stipulations,  the  mutual  rights  of  the  parties  will 
thereafter  be  the  same  as  though  there  had  been  a  literal  fulfil- 
ment: Bast  V.  Bvrne,  51  Wis.  531;  Defenbaugh  r.  "Weaver,  87  111. 
132;  Life  Ins.  Co.  v.  Tullidge,  39  Ohio,  240;  Lounsburv  v.  Beebe, 
46  Conn.  291;  Taylor  v.  Prestidge,  33  La.  An.  41.] 

If  a  vendor  did  not  deliver  the  abstract  of  title  within  the  time 
specified  in  the  conditions  of  sale,  he  could  not  hold  the  purchaser 
bound  to  send  in  his  objections  within  the  time  limited  for  that 
purpose,  even  though  it  was  stipulated,  in  the  condition  for  sending 
in  the  objections,  that  time  in  that  respect  should  be  of  the  essence 
of  the  contract  ( Upperton  v.  Nicliolson,  6  L.  R.  Ch.  App. 
[  *  558  ]  *  436).  In  such  a  case,  the  time  within  which  objectiDua 
would  be  considered  as  waived,  would  depend  upon  the 
general  principles  of  the  Court,  and  the  conduct  of  the  parties.   (lb.) 

Where,  however,  a  vendor  had  taken  7io  stejjs  ichatever  to  com- 
plete the  contract,  and  the  purchaser  had  immediately,  when  the 
time  elapsed,  insisted  upon  his  deposit  and  refused  to  perform  his 
agreement,  equity  would  not  decree  specific  performance  of  the  con- 
tract, or  grant  an  injunction  to  restrain  the  purchaser  from  proceed- 
ing at  law  to  recover  his  deposit  (Lloyd  v.  Collett,  4  Bro.  C.  C.  469; 
S.  C,  4  Ves.  689;  Ormerod  v.  Hardman,  5  Ves.  787  ;  Warde  v. 
Jeffrey,  4  Price,  294) ;  secus,  if  he  had  endeavoured  to  make  out  his 
title,  and  had  not  been  guilty  of  gross  laches  or  negligence  (Fordyce 
V.  Ford,  4  Bro.  C.  C.  495;  Radcliffe  v.  Warrington,  12  Ves.  326); 
and  although,  after  the  period  at  which  the  contract  ought  to  have 
been  completed,  some  time  has  elapsed  before  the  completion  of  the 
repairs  of  a  house  described  as  being  in  good  repair  (Dyer  v.  Har- 
grave,  10  Ves.  805) ;  or  before  the  expiration  of  a  lease  of  property, 
when  it  was  stated  that  the  purchaser  would,  several  months  before, 
be  entitled  to  possession  (Hall  v.  Smitfi,  14  Ves.  426;  and  see  13 
Ves.  225);  the  purchaser  will  not  be  able  to  resist  specific  perform- 
ance unless  he  can  show  that  he  wanted  the  house  for  his  own 
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occupation  before  the  time  when  the  repairs  would  be  completed,  or 
the  lease  would  expire. 

Even  in  equity  it  must  be  remembered  that  unreasonable  delay 
will  of  itself  be  a  bar  to  either  party  obtaining  a  decree  for  specific 
performance.  It  is  true  that  Jjord  Hardwicke,  in  Gibson  v.  Patterson 
(1  Atk.  12),  is  reported,  though,  perhaps,  incorrectly  (see  4  Bro.  C. 
C.  497;  4  Ves.  630,  n.),  to  have  said,  that  the  vendor's  negligence 
in  not  producing  his  title-deeds,  &c.,  within  the  time  limited  for  that 
purpose,  was  no  objection  to  specific  performance,  but  that  doctrine 
has  since  been  clearly  overruled.  In  Milivard  v.  Earl  of  Thanet,  5 
Ves.  720,  n.,  where  the  parties,  differing  as  to  the  construction  of 
the  agreement,  delayed  the  bill  for  specific  performance  ior  seven 
years,  it  was  dismissed  by  Lord  Alvanley,  M.R.,  who  observed  that 
Lord  Kenyan  was  the  first  who  set  himself  against  the  idea  that  had 
prevailed,  that,  when  an  agreement  was  entered  into,  either  party 
might  come  at  any  time;  but  that  it  is  now  perfectly  well  known, 
that  a  party  cannot  call  iq^on  a  Court  of  equity  for  a  specific  per- 
formayice  unless  he  has  shoivn  himself  ready,  desirous,  jjronijjt  and 
eager.  See  also  Lloyd  v.  Collett,  4  Bro.  C.  C.  469 ;  4  Ves.  690,  n. ; 
Harrington  v.  Wheeler,  4  Ves.  686;  Guest  v.  Horn  fray,  5 
Ves.  818;  Alley  v.  Deschamps,  13  *  Ves.  225;  Walker  v.  [*559] 
Jeffreys,  1  Hare,  352;  Southconib  \.  The  Bishop  of  Exeter, 
6  Hare,  213,  218;  Dorin  v.  Harvey,  15  Sim.  49;  Alloivay  \.  Braine, 
26  Beav.  575;  Sharp  v.  Wright,  28  Beav.  150;  M' Murray  v.  Spicer, 
5L.  R.  Eq.  527,  537;  Mills  \.  Haywood,  6  Ch.  D.  196,  202.  And  a 
continual  claim  without  any  active  steps  in  support  of  it,  will  not  keep 
alive  a  right  which  would  otherwise  be  barred  by  laches :  Lehmann  v. 
McArthur,  3  L.  R.  Eq.  496. 

And  although  delay  may  be  solely  attributable  to  disputes  between 
the  vendor  and  a  mortgagee,  it  will  not  be  a  sufficient  excuse  for 
delay  on  the  part  of  the  purchaser,  for  it  was  his  duty,  if  he  desired 
specific  performance,  to  insist  upon,  and  if  necessary  file  a  bill  to 
enforce  specific  performance  of  his  contract.  Mills  v.  Hayivood,  6 
Ch.  D.  196,  202. 

"In  these  cases,"  observes  Lord  Romilly,  M.R.,  "where  one  per- 
son says,  '  I  will  have  nothing  more  to  do  with  the  contract, — I  put 
an  end  to  it,' — if  the  other  party  to  the  contract,  who  insists  on  its 
being  carried  into  execution,  does  not  file  his  bill  speedily — a  time 
which  is  not  very  accurately  fixed,  though  the  cases  have  determined 
that  it  must  not  exceed  a  year — he  shall  not  be  allowed  to  insist 
that  the  contract  shall  be  carried  into  execution:"  Colby  y.  Gadsden, 
84  Beav.  418. 

But  this  rule  will  be  relaxed  where  the  strict  application  of  it 
would  work  injustice:  Walker  v.  Jeffreys,  1  Hare,  353;  Joves  v. 
Jones,  12  Ves.  188.  In  Shepheard  v.  Walker,  (20  L.  R.  Eq.  659),  at 
the  expiration  in  July,  1857,  of  a  lease  under  which  by  assignment 
he  was  in  possession  of  the  property,  B.  signed  an  agreement  to  ac- 
cept from  A.  a  new  lease  for  thirty-one  years,  at  the  same  rent  as 
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was  reserved  by  the  old  lease,  and  payment  of  600Z.  on  the  day 
fixed  for  completion  (1st  August,  1857),  with  interest  if  the  lease 
should  not  be  completed  on  the  day  fixed.  A  draft  lease  was  sent 
to  B.  for  his  approval  but  was  not  returned;  and  no  steps  were 
taken  bv  A.  to  press  for  completion.  B.  remained  in  possession  and 
paid  rent,  but  no  payment  of  the  GOOZ.  or  interest  was  ever  made  or 
demanded.  In  1871  A.  died.  A  bill  having  been  filed  by  his  legal 
representative,  it  was  held  by  Bacon,  V.-C,  that  as  B.'s  possession 
and  payment  of  rent  must  be  referred  to  the  new  agreement,  and 
not  to  a  holding  over  after  the  expiration  of  the  former  lease,  the 
lapse  of  time  did  not  operate  as  a  bar  to  specific  performance, 
which  was  accordingly  decreed  with  interest  on  the  GOOZ.  from  the 
1st  of  August,  1857. 

But  specific  performance  of  a  contract  will  not  be  decreed  when 

the  purchaser  has  lain  by  and  delayed  completing  it,  even 
[  *560  ]   although  he  may  have  paid  part  of  *the  purchase- money 

(Harringtonw.  Wheeler,  4:^ es.  G86);  for  it  would  be  danger- 
ous to  permit  parties  to  lie  by,  with  a  view  to  see  whether  the  contract 
will  prove  a  gaining  or  losing  bargain,  and,  according  to  the  event, 
either  to  abandon  it,  or,  considering  time  as  nothing,  to  claim  a 
specific  performance,  which  is  always  the  subject  of  discretion:  Per 
Lord  Erskine,  C,  in  Alley  v.  Deschamps,  13  Ves.  223.  And  see 
South  Eastern  Railway  Company  v.  Knott,  10  Hare,  122;  Firth  v. 
Greenwood,  1  Jur.  N.  S.  8GG;  Alloway  v.  Braine,  26  Beav.  575. 
[A  party  cannot  have  specific  performance  if  he  has  been  guilty  of 
laches;  due  diligence  is  required  on  both  sides:  Eastman  v.  Plu- 
mer,  46  N.  H.  464;  Merritt  v.  Brown,  6  C.  E.  Green,  401;  Leaird 
V.  Smith,  44  N.  Y.  618;  Taylor  v.  Longworth,  14  Kiters,  172.] 

Nor  will  a  purchaser  be  aided  who  has  taken  trifling  and  vexa- 
tious objections  to  the  title,  and  has  shown  a  disinclination  to  per- 
form the  contract,  especially  when  the  value  of  the  property  has  in- 
creased by  the  dropping  of  lives,  or  otherwise  (Hayes  v.  Caryll,  1 
Bro.  P.  C.  126,  Toml.  edit;  Spurrier  v.  Hancock,  4  Ves.  667;  Pope 
V.  Simjjson,  5  Ves.  145;  Maine  v.  Melbourne,  4  Ves.  720;  Burke  v. 
Smyth,  3  J.  &  L.  193);  or  where  the  purchaser  was  in  reality  un- 
able to  pay  the  purchase- money  (Gee  v.  Pearse,  2  De  G.  &  Sm.  325; 
Aberaman  Iron  Works  v.  Wickens,  5  L.  R.  Eq.  485,  507,  508;  Howe 
V.  Smith,  27  Ch.  D.  89);  and,  where  either  the  vendor  or  purchaser 
has  not  completed  the  contract  on  bis  part  at  the  appointed  time, 
if  the  contract  be  inequitable,  or  the  price  unreasonable,— that  is  to 
say,  inadequate  in  one  case,  or  exorbitant  in  the  other, — equity  will 
not  afford  its  aid  by  decreeing  specific  performance:  Whorwood 
V.  Simpson,  2  Vern.  186;  Leivis  Lord  v.  Lechmere  10  Mod.  503. 
Where  after  a  decree  for  specific  performance  has  been  made,  the 
estate  of  the  purchaser  is  found  to  be  insolvent,  the  contract  for 
purchase  will  be  rescinded  bv  the  Court:  Corporation  of  Hull  y. 
Morton,  W.  N.  1885,  June  20,  p.  130. 

For  a  most  recent  and  valuable  exposition  of  the  law  on  the  for- 
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feiture  of  his  deposit  by  a  purchaser  failing  to  perform  his  contract, 
see  Howe  v.  Smith,  27  Ch.  D.  89,  and  cases  therein  cited. 

With  regard  to  the  eflPect  of  a  purchaser  being  in  possession,  it  seems 
that  where  he  is  in  possession  under  the  contract  sought  to  be  en- 
forced, and  that  the  vendor  must  have  known  or  have  been  bound  to 
know,  that  he  claimed  possession  under  the  contract,  the  purchaser  in 
such  possession  will  not  lose  by  delay  his  right  to  specific  performance 
(Clarke  v.  Moore,  1  J.  &Lat.  727;  Mills  v.  Haywood,  6  Ch.  D.  202): 
for  in  such  case,  as  e.  g.  where  the  purchaser  in  posession  has  no  right 
or  title  to  such  posession,  except  as  purchaser,  his  possession  is  an 
assertion  on  his  part  of  his  right  under  the  contract  of  purchase, 
and  acquiescence  in  his  possession  is  a  recognition  by  the  vendor  of 
this  right:  Per  Cotton,  L.  J.,  in  Mills  v.  Haywood,  6  Ch  D.  202. 

But  where  a  tenant  in  possession  contracts  for  the  purchase  of 
his  landlord's  interest,  the  case  is  difPerent.  His  right 
tinder  the  contract  is  to  be  no  longer  tenant  *  of  the  [  *  561  ] 
vendor,  and  his  possession  as  tenant  is  not  an  assertion  of 
right  under  the  contract  of  purchase.  He  may  be  in  possession  of 
the  property,  the  house  or  land  which  is  the  subject  of  the  con- 
tract of  purchase,  but,  if  he  is,  he  is  not  in  possession  of,  or  assert- 
ing right  to  the  benefit  or  interest  secured  to  him  by  the  contract: 
per  Cotten,  L.  J.  lb. 

The  fact  that  the  purchaser,  after  the  purchase-money  becomes 
due,  continues  to  pay  rent,  instead  of  insisting  on  his  right  to  be 
treated  as  liable  only  for  the  purchase-money  and  interest,  will  be 
strong  evidence  to  show  that  the  plaintiff  was  in  possession  as 
tenant  only  (Mills  v.  Haywood,  6  Ch.  D.  196,  203);  and  the  mere 
fact  of  the  expenditure  of  considerable  sums  of  money  on  the  pro- 
perty, will  not,  in  the  absence  of  any  recognition  on  the  part  of 
the  defendant  to  that  effect,  be  sufficient  to  show  that  he  was  in 
possession  ^s  purchaser.     lb.  203,  204. 

2nd.  As  to  Delay  arising  from  the  State  of  the  Title.'\ — Where 
delay  may  be  accounted  for  upon  the  ground  of  the  state  of  the 
title,  it  will  not  prevent  a  specific  performance  being  decreed, where 
the  time  fixed  for  completing  the  contract  is  not  material;  that  is 
to  say,  where  time  has  not  been  made  by  the  contract  of  the  par- 
ties, or  is  not,  from  the  nature  of  the  property,  of  the  essence  of 
the  contract.  In  such  a  case,  if  a  vendor  commence  an  action  for 
specific  performance,  it  is  sufficient  if  he  can  procure  a  good  title 
at  the  time  of  the  decree.  Lang  ford  v.  Pitt,  2  P.  Wms.  630,  is  a 
leading  case  on  this  subject:  there  it  was  urged  by  the  defendant's 
counsel,  that,  even  by  the  plaintiff's  own  showing,  he  had  not,  at 
the  time  of  entering  into  the  articles  for  sale  a  good  title.  But  Sir 
Joseph  Jekyll,  M.  R.,  said,  "It  is  sufficient  if  the  party  entering  into 
articles  to  sell,  has  a  good  title  at  the  time  of  the  decree,  the  direc- 
tion of  the  Court  being  in  all  these  cases  to  inquire  whether  the 
seller  can,  not  whether  he  could,  make  a  title  at  the  time  of  exe- 
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ciiting  the  agreement:"  see  Jenkins  v.  Hiles,  6  Yes.  646;  Wjpin  v, 
Morgan,  7  Ves.  202;  Eyston  v.  Simmonds,- lY.  &  C.  C.  C.  608; 
Salisbury  v.  Hatcher,  2  Y.  &  C.  C.  C.  54;  Sidebotham  v.  Barring- 
ton,  3  Beav.  524;  4  Beiiv.  110;  5  Beav.  261;  Chamberlain  v.  Lee, 
10  Sim.  444;  Phillipson  v.  Gibbon,  6  L.  E.  Ch.  App.  428.  [It  is 
not  necessary  that  a  demand  for  a  deed  should  precede  a  bill  for 
the  specific  performance  of  a  contract  to  convey:  See  Bruce  v. 
Tilson,  25  N.  Y.  194;  Welland  v.  Huber,  8  Nevada,  207.] 

The  title,  however,  ought  generally  to  be  made  out  in  time  for 
the  certificate  of  the  Chief  Clerk,  which  corresponds  with  the  re- 
port formerly  made  by  the  Masters  (since  abolished)  {Kirwan  v. 
Blake,  cited  2  Moll.  581,  582;  Coicgill  v.  Lord  Oxmaniown,  3  Y.  & 
C.  Exch.  Ca.  377);  but  a  purchaser  will  not  in  all  cases  be  dis- 
charged if  a  title  cannot  be  made  at  that  time.  "Where," 
[*562]  says  Lord  Eldon,  *"the  Master's  report  is,  that  the  ven- 
dor,  getting  in  a  term,  or  getting  administration,  &c., 
will  have  a  title,  the  Court  will  put  him  under  terms  to  procure  that 
speedily:"  see  Coffin  v.  Coope:\  14  Ves.  205;  in  which  case  it  was 
held,  that  the  purchaser  could  not  insist  on  being  discharged  from 
tlie  contract,  the  vendor  having  procured  a  good  title  by  means  of 
an  Act  of  Parliament,  although  upwards  of  a  month  after  the  Mas 
ter's  report.  See  also  Lord  Sfourton  v.  Sir  Thomas  Meers,  stated  2 
P.  AVms.  631;  Clay  v.  Rufford,  5  De  G.  &  Sm.  784;  Devenish  v. 
Broivn,  26  L.  J.  N.  S.  (Ch. )  23. 

A  purchaser,  by  buying  up  the  title  of  a  third  party  which  might, 
had  it  remained  outstanding,  have  constituted  a  valid  objection  to 
the  vendor's  title,  will  not,  on  the  ground  that  the  vendor  has  not 
got  that  title  in  himself,  be  able  to  object  to  specific  performance: 
Murrell  v.  Goodyear,  1  De  G.  F.  &  Jo.  432. 

But  where  the  vendor  does  not  make  out  his  title  until  after  the 
bill  is  filed,  he  is  liable  to  pay  the  costs  of  the  suit  up  .to  the  time 
when  he  showed  title  (Long.  v.  Collier,  4  Russ.  269;  Scoones  v. 
Morrell,  1  Beav.  251;  Wilkinson  v.  Hartley,  15  Beav.  183);  secus, 
where  the  suit  was  occasioned  solely  by  the  conduct  of  the  pur- 
chaser, as  where  he  simply  disputes  the  authority  of  the  vendor  to 
sell,  and  does  not  ask  for  his  title  {Peers  v.  Syieyd,  17  Beav.  151); 
or  where  the  requisitions  were  not  made  until  after  the  bill  filed 
{Lyle  V.  The  Earl  of  Yarborough,  Johns.  70),  and  also  where,  al- 
though the  requisitions  were  made  before  the  bill  was  filed,  the 
noncompliance  of  the  vendor  was  attributable  to  the  circumstance 
of  the  purchaser  having  claimed  abatement  or  compensation,  in  re- 
spect of  which  his  bill  had  been  dismissed  with  costs.     lb. 

But  in  a  recent  case,  although  the  vendor  had  been  right  on  all 
points  on  which  objections  had  been  taken  before  the  bill  was  filed, 
yet  as  he  might  with  reasonable  diligence  have  informed  himself 
before  selling  of  a  defect  in  the  title,  discovered  before  the  certifi- 
cate approving  of  the  title  was  signed,  the  Court  of  Appeal  di- 
rected that  no  costs  should  be  given  on  either  side  except  the  costs 
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of  the  original  hearing  before  the  Vice  Chancellor,  which  costs  the 
vendor  was  to  pay  to  the  purchaser:  Phillipson  v.  Gibbon,  6  L.  R. 
Ch.  App.  428. 

There  is  a  disinclination  to  extend  the  rale  which  the  Court  has 
adopted,  of  compelling  a  purchaser  to  take  the  estate  although  a 
title  is  not  made  out  till  after  the  time  fixed  by  the  contract,  to  any 
case  to  which  it  has  not  already  been  applied,  since  the  rule  has  in 
many  instances  been  productive  of  great  hardship:  accord- 
ino^ly  it  has  been  held  that  a  purchaser  will  not  be  *bound  [  *  563  ] 
where  a  new  suit  is  necessary,  or  an  account  of  debts  re- 
mains to  be  taken  in  a  suit.  See  Lechmere  v.  Brasier,  2  J.  &  W. 
289;  Dalby  V.  Fiillen,  3  Sim.  29;  1  Russ.  &  My.  296;  Coster  v. 
Tumor,  1  Russ.  &  My.  311;  Magennis  v.  Fallon,  2  Moll.  566.  580; 
Chamberlain  v.  Lee,  10  Sim.  444;  Blacklow  v.  Laics,  2  Hare,  40. 
So,  m  FraserY.  Wood,  8  Beav.  339,  the  defendant  io  1842  con- 
tracted to  purchase  an  estate.  A  suit  for  specific  performance  hav- 
ing in  the  same  year  been  instituted  by  the  vendors,  it  appeared 
that  they  claimed  under  a  testator  who  died  in  1809,  and  subject  to 
his  debts:  that  a  creditors'  suit  had  been  instituted  in  1813,  and  a 
decree  for  an  account  made  in  1817,  since  which  time  nothing  ef- 
fectual had  been  done  in  the  suit,  and  no  report  of  debts  had  been 
actually  confirmed.  After  so  great  a  delay,  no  further  time  was 
given  to  the  vendors  to  complete  their  title,  and  the  bill  for  spe- 
cific performance  was  dismissed  with  costs. 

Where  a  person  sells  property,  which  he  is  neither  able  to  con- 
vey himself  nor  has  the  power  to  compel  a  conveyance  of  it  from 
any  other  person,  the  purchaser  as  soon  as  he  finds  that  to  be  the 
case  may  repudiate  the  contract.  See  Brewer  v.  Broadicood,  22 
Ch.  D.  105;  there  a  vendor  contracted  to  sell,  and  a  purchaser  to 
purchase  an  agreement  for  a  building  lease.  At  the  date  of  the 
agreement,  and  of  the  repudiation  thereof  by  the  purchaser,  the 
agreement  of  the  building  lease  was  voidable  at  the  will  of  a  third 
party,  but  the  third  party  took  no  steps  to  avoid  the  agreement, 
but  was  willing  to  confirm  it  on  certain  conditions.  It  was  held  by 
Fry,  J.,  that  the  purchaser  was  entitled  to  repudiate  the  contract, 
in  the  first  place  because  time  was  of  the  essence  of  the  contract, 
inasmuch  as  the  purchaser  had  only  a  limited  period  within  which 
to  complete  the  buildings,  and  in  the  next  upon  the  principle  that 
the  purchaser  was  justified  in  repudiating  a  contract  the  subject 
matter  of  which  the  vendor  had  neither  the  power  to  convey  him- 
self or  to  compel  another  person  to  convey.  "  That  principle," 
said  his  Lordship,  "  has,  of  course,  nothing  whatever  to  do  with 
cases  in  which  there  are  outstanding  interests  which  the  vendor  has 
the  power  of  getting  in,  because  in  those  cases  he  is  able  and  he  is 
under  an  obligation  to  get  them  in,  but  it  has  a  great  deal  to  do 
with  a  case  in  which  the  only  title  of  the  vendor  is  contingent  upon 
the  will  and  volition  of  a  third  person.  That  was  the  case  in  the 
present  instance."     See  also  Ferrer  v.  Nash,  35  Beav.  171. 
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As  to  when  a  title  is  made,  see  Parr  v.  Lovegrove,  4  Drew.  170. 

Compensation  for   Delay.] — In    all   cases  where    spe- 
[*564]  cific  performance  has  been  decreed  notwithstanding  *the 
time  for  completing  the  contract  has  elapsed,  care  has 
been  taken  that  proper  compensation  should  be  made,  and  the  par- 
ties, in  fact,  put  in  the  same  situation  as  if  the  contract  had  been 
strictly  fulfilled.     Thas,  ordinarily,  the  purchaser  has  been  held 
entitled  to  the  profits  of  the  estate  from  the  time  when  the  contract 
ought  to  have  been  completed  (De  Visme  v.  DeVisme,  1  Hall  &  T. 
418;  1  Mac.  &  G.  346);  and  the  vendor,  whether  the  estate  be  in 
possession  or  in  reversion,  has  been  held  to  be  entitled  to  interest 
upon  the  purchase  money  from  the  same  time  (Sir  James  Lowther 
V.  Countess  Dowager  of  Andover,  1  Bro.  C.  C.  396;  Davyy.  Barber, 
2  Atk.  490;  Owen  v.  Davis,  1  Yes.  82;  De  Visme  v.  De   Visme,    1 
Hall  &  T.  418;  1  Mac.  &  G.  346;  Monro  v.    Taylor,  8  Hare,  70;  3 
Mac.  &  G.  713;  Grove  v.  Bastard,  1  Do  G.  Mac.  &  G.  69;  Bailey  v. 
Collett,  18  Beav   179);  even  if  the  money  were  lying  dead,  if  the 
delay  had  arisen  from  the  fault  of  the  purchaser  ( Calcraft  v.  Roe- 
buck, 1  Ves.  jun.  221;  Enraght  v.  Fitzgerald,  2  Ir.  Eq.    Kep.  87); 
secus.  if  the  fault  had  been  with  the  vendor  (Hotvland  v.  Norris,  1 
Cox,  59);  but  the  purchaser  should  give  notice  that  the  money  was 
not  making  interest  (Calcraft  v.  Roebuck,   1  Ves.   jun.   221;  Powell 
v.  Martyr,  8  Ves.  140;  Roberts  v.  Massey,  13  Ves.  561;   M'Cann  v. 
Forbes,  1  Hogan,  13;   Dyson  v.  Hornby,  4  De  G.  &  Sm.  481;  Ker- 
shaiv  v.  Kershaiv,  9  L.  E.  Eq.    56;  and  see  Regent's  Canal   Com- 
pany V.  Ware,  23  Beav.  375,--a  case  where  notice  was  given   by  a' 
railway  company);    but  even  then,  if  he  had  not  appropriated  it  for 
the  vendor,  or  had  in  any  way  benefited  by  it,  he  must  pay  inter- 
est :    Winter  v.  Blades,  2  S.  &  S.  393.     [If  the  delay  is  not  due  to 
the  laches  of  the  seller,  but  to  defects  in  the  title  which  can  be  cured, 
a  bill  for  specific  performance  may  be  maintained,  for  it  is  sufficient 
if  a  party  entering  into  articles  to  sell,  has  a  good  title  at  the  time 
of  the  decree:  Dresel  v.  Jordan,  104  Mass.  415;  Barnard  v.  Lee,  97 
Mass.  92.] 

Where  the  delay  in  the  completion  of  a  purchase  by  the  stipu- 
lated day  arises  from  the  fault  of  the  vendor,  and  the  pur- 
chaser then  deposits  his  purchase -money  in  a  bank  to  a  separate 
account,  and  gives  notice  of  the  fact  to  the  vendor,  the  purchaser  is 
relieved,  as  from  the  receipt  of  such  notice  by  the  vendor,  from 
payment  of  interest  on  his  purchase-money,  notwithstanding  that 
he  has  been  in  possession  or  receipt  of  the  rents  under  the  contract, 
and  that  the  contract  provides  that  he  shall  pay  interest  "if  from 
any  cause  whatever"  the  purchase  is  not  completed  on  the  day 
named.  The  vendor  is,  however,  entitled  to  the  interest  (if  any) 
allowed  by  the  Bank  on  the  deposit:  In  re  Gold' sand  Norton's  Con- 
tract, W.  N.  Jan.  24,  1885,  p.  6;  Kershaw  v.  Kershaw,  9  L.  E.  Eq. 
56;  In  re  Monckton  and  Gilzean,  27  Ch.  D.  564. 
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Where  a  purchaser  makes  default  in  payment  of  the  purchase- 
money,  until  payment  of  which  the  vendor  is  not  bound 
to  give  up  possession,  and  the  vendor,  *  who  occupies  the  [  *  565  ] 
property  for  the  purpose  of  his  business,  continues  the 
businees  not  on  account  of  the  purchaser,  but  on  his  own  behalf, 
under  a  pressure  arising  from  the  purchaser's  default;  he  will  not 
be  compelled  to  pay  the  purchaser  an  occupation  rent  from  the  time 
when  the  purchase  ought  to  have  been  completed — although  the 
purchaser  will  be  ordered  to  pay  interest  on  the  purchase-money 
from  that  day:  Leggott  v.  Metropolitan  Railway  Company,  5  L.  R. 
Ch.  App.  716. 

In  ordinary  contracts,  where  no  time  is  fixed  for  completion,  in- 
terest^ will  generally  be  payable  by  the  purchaser  from  the  time  he 
might  prudently  take  possession,  supposing  it  to  be  offered  to  him, 
as  that  is  at  the  time  when  a  good  title  was  shown  (Ex  parte  Man- 
ning, 2  P.  Wms.  410  Birch  v.  Joy,  3  Ho.  L.  Ca.  565;  Ballard  v. 
Shutt,  15  Ch.  D.  122;  In  re  Pigott  and  the  Great  Western  Railway 
Company,  18  Cb.  D.  146,  150,  and  see  Smith  v.  Dolman,  6  Bro.  P. 
C.  291,  Toml.  edit.,  where  a  receiver  has  been  appointed);  especially 
if  he  has  received  the  rents  and  profits:  8  Ves.  148,  149;  and  see 
Fludyer  v.  Cocker,  12  Ves.  25;  Binks  v.  Lord  Rokeby,  2  Swanst. 
223,  226;  Att.-Gen.  v.  Christ  Church,  13  Sim.  214;  but  see  Blount  v. 
Blount,  3  Atk.  636. 

This  is  also  the  case  where  a  company  takes  possession  of  lands 
under  compulsory  powers,  although  the  price  be  not  then  ascer- 
tained by  the  verdict  of  a  jury  (Rhys  v.  Dare  Valley  Railway  Com- 
pany, 19  L.  K  Eq.  93),  and  interest  has  been  held  to  be  payable 
from  the  date  of  the  verdict  although  de  facto  possession  of  the  land 
may  not  have  been  obtained  until  the  expiration  at  a  subsequent 
period  of  the  tenancies  subject  to  which  the  land  was  held.  In  re 
Eccleshill  Local  Board,  13  Ch.  D.  365,  but  see  the  remarks  on  this 
case  in  In  re  Piggott  and  the  Great  Western  Railway  Company,  18 
Ch.  D.  154. 

But  where  there  is  a  weighty  objection  to  the  title,  the  pur- 
chaser is  not  bound  to  take  possession,  nor,  consequently,  to  pay 
interest  until  it  is  cleared  iip:  Fortehlow  v.  Shirley,  cited  2  Swanst. 
223;  Carrodus  v.  Sharp,  20  Beav.  56. 

Upon  a  sale  of  a  reversion,  interest  is  payable  from  the  time  ap- 
pointed for  completing  the  purchase.  For  "upon  the  sale  of  a  re- 
version, the  time  at  which  the  purchaser  takes  possession  has 
nothing  to  do  with  the  question  of  interest  on  the  purchase-money. 
The  advantage  obtained  by  the  delay,  and  wearing  out  of  the  prior 
life  interest,  is  equivalent  to  the  receipts  of  the  rents  of  a  property  in 
possession:"  Bailey  v.  Collett,  18  Beav.  179,  182.  And  see  Davy 
V.  Barber,  2  Atk.  490;  Owen  v.  Davies,  1  Yes.  82. 

In  Kershatv  v.  Kershaw,  9  L.   R.   Eq.  56,  a   purchaser 
contracted  for  the  purchase  of  certain  real  *  estate  at  the  [  *  566  ] 
price  of  38,500Z.,  which  was  to  carry    interest  at  5  per 
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cent,  until  payment,  and  he  was  let  into  possession.  Afterwards 
difficulties  having  arisen  in  completing  the  purchase,  he  paid 
38,000/.  into  a  bank  to  a  separate  account,  and  gave  notice  to  the 
vendors,  that  this  sum  was  appropriated  for  the  purposes  of  the 
purchase,  and  that  he  would  refuse  to  pay  interest  under  the  con- 
tract. The  vendors  replied  that  they  disputed  the  sufficiency  of 
the  notice,  but  did  not  point  out  that  the  sum  paid  in  was  deficient  _ 
by  500Z.  On  discovering  the  deficiency,  the  purchaser  paid  into 
the  bank  500Z.,  with  interest  at  5  per  cent,  up  to  that  time.  It  was 
held  by  Lord  RoniiUy,  M.E.,  that  the  purchaser  was  not  liable  for 
interest  subsequently    to  the  time  when  he   paid   3S,000Z.    into  the 

bank. 

In  the  case  of  sales  by  the  order  of  the  Court,  if  the  estate  be  in 
possession,  the  purchaser  will  be  entitled  to  the  rents  and  profits 
from  the  quarter  day  preceding  his  purchase,  he  |)aying  his  money 
before  the  following  one  [Mackrell  v.  Hunt,  2  Madd.  84  n.);  but  he 
will  not  be  allowed  to  deduct  the  property  tax:  Holroijd  v.  Wijatt, 
1  De.  G.  &  Sm.  125. 

If  the  estate  be  reversionary,  the  purchaser  will  be  entitled  to 
any  benefit  from  the  dropping  of  lives,  from  the  time  of  confirm- 
ing the  report  absolute,  and  will  consequently,  be  liable  to  pay 
interest  from  that  time:  Ex  Parte  Manning,  2  P.  AVms.  410;  Davy 
V.  Barber,  2  Atk.  489';  Child  v.  Lord  Abingdon,  1  Yes.  jun.  94; 
Champernoivne  v.  Brooke,  3  C.  &  F.  1;  4  C.  &  F.  589;  2  Y.  &  C. 
Exch.  Ca.  510;  3  Y.  &  C.  Exch.  Ca.  505;  WaUis  v.  Sarel,  5  De  G. 
&  Sm.  429.  The  case  of  Blount  \.  Blount,  3  Atk.  636,  appears  to 
be  misreported;  and  in  Trefusis  v.  Lord  Clinton,  2  Sim.  359,  in- 
terest was,  contrary  to  the  ordinary  practice,  ordered  to  be  paid 
from   the  time  of    the   purchase.      See  Robertson   v.   Skelton,    13 

Beav.  91. 

Where  the  interest  is  more  in  amount  than  the  rents  and  profits, 
even  if  there  be  an  express  stipulation,  "that  interest  is  to  be  paid 
on  the  purchase  money,  from  whatever  cause  the  delay  may  have 
arisen,"  if  the  delay  in  completing  the  contract  i.-i  attributable  to 
fraud  or  wilful  delay  on  the  part  of  the  vendor,  he  will  be  left  in 
possession  of  the  rents  and  profits  until  a  good  title  be  shown;  and 
from  that  period  only  will  he  become  entitled  to  interest,  and  the 
purchaser  to  the  rents  and  profits:  Vickers  v.  Hand,  26  Beav.  630. 
And  if  in  such  case  interest  be  paid  to  the  vendor  under  protest, 
it  may  be  recovered  back  from  him  on  summons  under  the  Vendor 
and  Purchaser  Act,  1879,  s.  9:  hire  Young  and  Harston's  Con- 
tract, 31  Ch.  D.  168.  .       ;,  u     .1 

Where,  however,  the  delay  in  such  a  case  is  occasioned  by  the 
state  of  the  title,  and  is  not  attributable  to  the  fraud  or  wilful  de- 
fault of  the  vendor,  the  vendor  will  be  entitled  to  interest  accord- 
ing to  the  express  terms  of  the  stipulation:  Esdailev. 
r*567]  Stephenson,  1  S.  &  S.  '^  122;  Rowley  v.  Adams,  12  Beav. 
476;  Sherwin  v.  Shakspeare.  5 De G.  Mac.  &  G.  517 ;  Banner- 
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man  v.  Clarke,  26,  L.  J.  N.  S.  (Ch. )  77;  Leivis  v.  South  Wales  Railway 
Company,  10  Hare,  113;  Vickers  v.  Hand,  26  Beav.  630,  overruling 
DeVisme  v.  DeVisme,  1  Mac.  &  G.  336;  Lord  Palmerston  v.  Turner, 
33  Beav.  524;  Williams  v.  Glenton,  34  Beav.  528;  13  W.  R.  (M.K) 
1030;  1  L.  R.  Cb.  App.  200. 

A  stipulation  by  the  vendor  for  increasing  interest  on  non-per- 
formance of  the  contract  by  the  purchaser  is  valid,  and  will  be  en- 
forced. See  Herbert  v.  Salisbury  and  Yeovil  Bailivay  Co.,  2  L.  R. 
Eq.  221:  there  a  contract  for  a  gale  of  land'provided  that  the  pur- 
chaser should  pay  interest  on  the  purchase- money  at  4  per  cent, 
from  the  time  of  taking  possession  until  the  1st  July,  1858,  the  dav 
appointed  by  the  contract  for  the  payment  of  the  purchase- money, 
and  after  that  day  at  5  per  cent.,  if  the  purchase-money  should  not 
be  then  paid,  and  after  the  1st  of  January,  1859,  at  8  per  cent., 
with  a  proviso  that  this  should  not  give  the  purchaser  the  rio-ht 
to  delay  the  payment  of  the  purchase  money  on  paying  such 
higher  rate  of  interest.  The  purchaser  took  possession  of  the 
land  in  1857,  but  owing  to  circumstances  not  caused  by  the 
misconduct  or  negligence  of  the  vendor,  the  purchase  was  not 
completed  till  1865.  It  was  held  by  Lord  Romilly,  M.  R., 
that  the  stipulation  for  payment  of  a  higher  rate  of  interest 
was  not  in  the  nature  of  a  penalty  to  secure  the  punctual 
payment  of  the  purchase-money,  against  which  the  purchaser 
was 'entitled  to  be  relieved,  but  a  separate  and  distinct  contract 
which  he  was  bound  to  perform. 

If  there  has  been  delay  in  making  out  the  title,  and  the  prop- 
erty has  deteriorated  by  dilapidations  or  mismanagement  and  unhus- 
bandlike  conduct,  a  compensation  will  be  allowed  to  the  purchaser 
{Foster  v.  Deacon,  3  Madd.  394;  Lord  v.  Stejjhens,  1  Y.  &  C.  Exch.Ca. 
222;  and  see  3  Y.  &  C.  Exch.  Ca.  508;  Carrodus  v.  Sharp,' 20  Beav. 
56;  Phillips  x.  Silvester,  8  L.  R.  Ch.  App.  173);  and  if  he  has  paid 
his  purchase-money  under  an  order  into  Court,  he  will  be  entitled 
to  interest  on  the  amount  fixed  for  compensation,  from  the  time  of 
his  making  such  payment  (Ferguson  v.  Tadman,  1  Sim.  530);  but 
a  purchaser  will  not  be  entitled  to  compensation  for  deterioration 
after  the  time  when  he  actually  did  take,  or  ought  to  have  taken 
possession  (Bi?iks  v.  Lord  Rokeby,  2  Swanst.  226;  Minchin  v.  Nance^ 
4  Beav.  332;  Phillips  v.  Silvester,  8  L.  R.  Ch.  App.  173);  or  if  he 
has  himself  occasioned  the  deterioration,  as,  by  causing  the  tenant 
to  quit  before  the  completion  of  the  contract:  Harford  v.  Purrier, 
1  Madd.  532. 

Timber  blown  down  after  the  ^contract  will  belong  to  [  *  568  ] 
the  purchaser  {Poole  v.  Shergold,  2  Bro.  C.  C.  '118;  1  Cox, 
273);  and  if  common  timber  be  felled  after  that  time  by  the  vendor, 
a  pecuniary  compensation  must  be  made  to  the  purchaser  [Magen- 
nis  V.  Fallon,  2  Moll.  588);  but  where  the  timber  is  ornamental, 
sach  act  would  be  a  ground  for  rescinding  the  contract:  Magennis 
V.  Fallo7i,  2  Moll.  584,  585. 
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If  the  vendor,  after  he  has  agreed  to  sell  property  to  another, 
lays  out  money  in  improving  it,  he  cannot  call  upon  the  purchaser 
to  repay  him  the  money  for  the  improvement.  See  The  Master  of 
Clare  Hall  v.  Harding,  6  Hare,  296;  Monro  v.  Taylor,  8  Hare,  60; 
Sherwin  v.  Shakspeare,  5  De  G.  Mac.  &  G.  517. 

In  the  absence  of  any  express  stipulation,  the  expenses  and  out- 
goings of  property  sold  must  be  borne  by  the  vendors,  down  to  the 
time  when  the  purchaser  could  prudently  take  possession,  that  is  to 
say,  down  to  the  time  when  a  good  title  was  shown:  Carrodus  v. 
Sharp,  20  Beav.  56. 

The  vendor  of  a  manor  is  entitled  to  the  fines  paid  for  the  ad- 
mission of  any  new  tenants  in  the  room  of  the  tenants  described  in 
the  particulars  of  sale  who  may  happen  to  die  after  the  contract, 
but  before  the  day  fixed  for  the  completion  of  the  purchase,  al- 
though the  fines  are  not  in  fact  paid  till  after  that  day:  Cuddon  v. 
Tite,  1  GifP.  395. 

Where  after  the  date  of  the  contract  to  purchase  a  house,  but  be- 
fore the  date  fixed  for  completion,  the  house  is  burnt  down,  the 
purchaser  iu  the  absence  of  any  reference  to  the  insurance  is  not 
entitled  to  any  benefit  thereof,  either  by  way  of  abatement  of  the 
purchase-money,  or  reinstatement  of  the  premises:  Raynerv.  Pres- 
ton, 14  Ch.  D.  297;  afiirmed  18  Ch.  D.  1.  James,  L.  J.,  dissentiente. 
It  was,  however,  considered  to  be  doubtful  whether  in  such  a  case 
a  contract  of  fire  insurance  being  merely  a  contract  of  indemnity, 
the  insurance  company  could  not  compel  the  vendor  to  refund 
the  money  they  may  have  paid,  if  he  gets  the  full  purchase- 
money  from  the  purchaser.  lb.  Subsequently  the  point  was  tried 
before  Chitty,  J.,  in  an  action  by  the  Insurance  Company,  but  he 
held  that  they  were  not  entitled  to  recover  the  insurance  money 
from  the  vendor,  either  for  their  own  benefit,  or  as  trustees  for  the 
purchaser:  Castellain  v.  Preston,  8  Q.  B.  D.  613. 

Where  time  is  of  the  Essence  of  the  Contract  in  Equity.^ — There 
are  two  important  exceptions  to  the  rule  of  equity  which  treats 
time  as  unessential.  1st.  Where  the  Court  has,  from  the  nature  of 
the  property,  considered  time  of  the  essence  of  the  contract:  2nd. 
Where  the  parties  have  by  their  agreement  between  themselves 
made  it  so. 

[  *  569  ]  *  Time  considered  of  the  Essence  of  the  Contract  from  the 
Nature  of  the  property.  ]  — Time  has  always  been  considered 
more  peculiarly  of  the  essence  of  the  contract,  if  the  thing  sold  were 
of  greater  or  less  value,  according  to  the  efllnxion  of  time;  and  it 
was  necessary  in  such  cases  that  the  ordinary  stipulation  as  to  time 
should  be  complied  with  in  equity  as  well  as  at  law;  for  instance, 
in  the  case  of  a  contract  for  the  sale  of  reversionary  interests  {New- 
man V.  Rodgers,  4  Bro.  C.  C.  393.  See  also  Spurrier  v.  Hancock, 
4  Yes.  667;   WyviWy.  Bit>hop  of  Exeter,  1  Price,  292,  298;  Hipivell 
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V.  Knight,  1  Y.  &.  C.  Exch.  C.  401,  416),  unless  the  intention  of  the 
parties  clearly  appears  to  have  been  otherwise;  "  where,  for  instance, 
it  is  quite  clear  that  the  parties  to  the  sale  contemplated  the  possi- 
ble occurrence  of  a  delay  in  completing  the  contract,  and  that  they 
intended,  in  the  event  of  that  delay  happening,  to  keep  alive  the 
bargain  which  had  been  entered  into:"  Patrick  v.  Milner,  2  C.  P. 
D.  342,  348.  [See  Goldsmith  v.  Guild,  10  Allen,  239,  and  dissent- 
ing opinion  of  Mr.  Justice  Livingstone,  in  Hepburn  v.  Auld,  5 
Cranch.  279.] 

Time  also  has  been  considered  of  the  essence  of  the  contract  in 
contracts  with  ecclesiastical  corporations;  as,  for  instance,  in  the 
case  of  a  contract  for  a  concurrent  lease,  in  which  case  the  lapse  of 
every  day  changed  the  valu6  and  nature  of  the  thing  to  be  granted, 
and  changed  also  the  persons  who  were  to  participate  in  the  sum  to 
be  paid  {Carter  v.  Dean  of  Ely,  7  Sim.  211);  also,  where  the  prop- 
erty was  of  a  fluctuating  value  as  stock  (Doloret  v.  Rothschild,  1  S. 
&  S.  590,  and  see  Lewis  v.  Lord  Lechmere,  10  Mad.  503),  mines, 
mining  lease,  and  works  {Macbryde  v.  Weeks,  22  Beav.  533;  Pren- 
dergast  v.  Turton,  1  Y.  &  C.  C.  C  110;  Clegg  v.  Edmondson,  8  D. 
G.  Mac.  &  G.  814;  City  of  London  v.  Nidford,  14  Ves.  58;  Parker 
V.  Frith,  1  S.  &  S.  199,  n. ;  Walker  v.  Jeffreys,  1  Hare,  341;  Allo- 
way  V.  Bmine,  26  Beav.  575;  and  see  Eads  v.  Williams,  4  De  G. 
M.  &  G.  674;  Huxham  v.  Llewellyn,  21  W.  K.  570,  766;  Glashrook 
V.  Richardson,  23  W.  R.  51);  or  of  a  wasting  or  determinable  char- 
acter, as  a  life  estate  or  a  life  annuity  {W^ithy  v.  Cottle,  Turn  &  R. 
78);  or  a  leasehold,  a  short  time  of  which  only  is  unexpired  (Hud- 
son V.  Temple,  29  Beav,  536,  543);  or  if  the  estate  were  wanted  for 
commercial  purposes  {Parker  v.  Frith,  1  S.  &  S.  199,  n. ;  Wright  v. 
Hoivard,  1  S.  &  S.  190;  Coslake  v.  Till,  1  Russ.  376;  Seaton  v. 
Mapp,  2  Coll.  556;  Walker  v.  Jeffreys,  1  Hare,  348;  Macbryde  v. 
Weeks,  22  Beav.  533);  or  with  a  view  to  immediate  residence  ( Tilley 
V.  Thomas,  3  L.  C.  Ch.  App.  61,  67;  Levy  v,  Lindo,  3  Mer.  84; 
Gedye  w  Duke  of  Montrose,  26  Beav.  45;  but  see  Webb  v.  Hughes, 
10  L.  R.  Eq.  281);  or  for  some  other  immediate  purpose  in  view 
{Wright  v.  Howard,  1  Sim.  &  St.  180;  Parker  v.  Frith,  lb. 
199);  *  or  if  the  estate  were  sold  for  the  purpose  of  pay-  [  *  570  ] 
ing  ofif  the  debts  of  the  vendor,  bearing  a  higher  rate  of 
interest  than  he  would  get  for  the  unpaid  purchase-money  {Popham, 
V.  Eyre,  Lofft.  786;  see  also  Anon.  2  S.  &  L.  603,  cited);  but  not 
where  the  land  had  been  purchased  for  the  purpose  of  building  a 
house  for  a  residence:  Wells  v.  Maxwell,  32  Beav.  408.  [Salton- 
stall  V.  Little,  9  Norris,  422;  Griffin  v.  City  Bank,  58  Ga.  584; 
Jones  V.  United  States,  11  Ct.  of  CI.  733.] 

Upon  the  sale  of  a  public  house,  as  a  going  concern,  time  is  of 
the  essence  of  the  contract,  and  in  the  absence  of  express  stipula- 
tion to  the  contrary,  the  licence  of  the  house  must  be  transferred 
under  sect.  11  (since  repealed  by  35  and  36  Vict.  c.  94,  s.  75)  of 
the  General  Licensing  Act  (9  Geo.  4,  c.  61),  and  not  under  sect. 
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14.  See  Day  v.  Luhke,  5  L.  R.  Eq.  336;  there  upon  the  day  fixed 
for  the  completion  of  a  sale  of  a  public- house  as  a  going  concern, 
the  vendors  were  not  in  a  position  to  procure  a  transfer  of  the 
licence  under  sect.  11;  it  was  held  by  Lord  Romilly,  M.  R.,  that 
the  purchaser  was  entitled  to  repudiate  the  contract.  See  also 
Coslake  v.  Till,  1  Russ.  376;  Seaton  v.  Majjp,  2  Coll.  556:  Clay- 
don  V.  Green,  3  L.  R.  C.  P.  511;  Cowles  v.  Gale,  7  L.  R.  Cb.  App. 
12;  Mills  V.  Haywood,  6  Ch.  D.  196,  202:  Weston  v.  Savage,  10  Ch. 
D.  786. 

So,  likewise,  in  contracts  for  the  working  of  collieries,  the  object 
being  to  make  them  immediately  productive  [Sparrow's  Case,  2  S. 
&  L.  603,  cited;  see  also  Pollard  v.  Clayton,  1  K.  &  J.  462;  Hux- 
ham  v.  Llewellyn,  21  W.  R.  570,  766),  or  for  the  payment  of  monies 
to  be  applied  towards  obtaining  patents  {Payne  v.  Banner,  15  L. 
J.  Ch.  227),  time  has,  from  the  obvious  intention  of  the  parties, 
been  held  to  be  essential. 

So  where  shares  in  a  company,  as,  for  instance,  for  waterworks, 
are  by  contract  forfeitable  by  non-payment  of  calls  within  a  certain 
number  of  days  after  notice  sent,  equity  will  not  give  relief,  as  in 
such  undertakings  time  is  essential,  and  interest  would  not  be  an 
adequate  compensation:  Sparks  v.  The  Company  of  Proprietors  of  the 
Liverpool  Waterworks,  13  Yes.  428,  434. 

But  even  when  time  fixed  for  completion  would  from  the  nature  of 
the  property,  the  subject  of  he  contract  (as,  for  instance,  a  house  re- 
quired for  the  residence  of  the  purchaser),  be  deemed  essential,  con- 
duct may  show,  that  the  execution  of  the  contract  might  fi'ora  some 
causes  be  postponed,  and  interest  paid  upon  the  purchase- money  until 
completion,  so  as  to  show  that  it  was  evidently  contemplated  that 
the  time  might  extend  beyond  the  day  fixed  for  completion,  and, 
therefore,  not  to  be  essential:  Webb  v.  Hughes,  10  L.  R.  Eq.  281, 
286.     See  also  Patrick  v.  Milner,  2  C.  P.  D.  342,  348,  ante,  p.  569, 

where  the  property  was  reversionary. 
[  *  571  ]  *  An  option  under  a  right  of  pre-emptipn  to  purchase 
(which  is  always  construed  strictly)  must  be  exercised  at 
the  time  prescribed  {Brooke  v.  Garrod,  3  K.  &  J.  608;  2  De  G.  &  Jo. 
62,  66).  See  also  Alderson  v.  White,  2  De  G.  &  Jo.  97;  3  Jur.  N.  S. 
1316;  Row-lands  \.  Evans,  8  Jur.  N.  S.  88;  Lord  Ranelagh  v.  Melton, 
10  Jur.  N.  S.  1141,  2  Dr.  &  Sm.  278;  Austin  v.  Tavmey,  2  L.  R. 
Ch.  App.  143;  Mills  v.  Haywood,  6  Ch.  D.  196. 

The  result  was  the  same  where  a  contract  gave  an  option  to  be 
exercised  before  a  certain  time,  to  convert  loan  notes  into  shares: 
Camjybell  v.  London  and  Brighton  Railway  Company,  5  Hare, 
519,  529. 

Upon  the  same  principle  where  a  general  meeting  of  the  share- 
holders of  a  company  had  agreed  to  certain  conditions  on  which 
dissenting  members  were  to  have  the  option  to  retire  from  the  com- 
pany, one  of  which  fixed  the  date  at  which  the  assent  to  the  arrange- 
ment was  to  be  declared,  it  was  held  by  the  House  of  Lords  that 
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the  date  was  an  essential  part  of  the  proceeding,  and  that  the  di- 
rectors had  no  power,  after  the  expiration  of  that  date,  to  receive 
proposals  and  enter  into  arrangements  with  any  member  who  de- 
sired to  retire  but  had  not  expressed  his  wish  to  do  so  within  the 
limited  time:  Houldsicorth  v.  Evans,  3  L.  R.  Ho.  Lo.  263. 

Where  time  is  of  the  essence  of  the  contract  and  the  purchaser 
obtains  a  decree  for  specific  performance,  he  will  be  entitled  to 
compensation  for  the  loss  which  he  has  sustained  in  consequence  of 
possession  not  having  been  given  to  him  according  to  the  contract. 
See  Gedye  v.  The  D^ike  of  Montrose,  26  Beav.  45.  In  that,  case  there 
was  an  agreement  for  the  sale  of  a  lease  "with  possession  on  the 
Ist  of  December,  the  rent  to  commence  at  Christmas."  Possession 
was  not  given  until  the  31st  of  January,  through  the  default  of  the 
vendor.  It  was  held  by  Sir  John  Romilly,  M.R.,  that  the  purchaser 
was  entitled  to  compensation,  and  an  inquiry  was  directed. 

Time  made  of  the  Essence  of  the  Contract  by  Agreement  between 
the  Parties.^ — It  was  at  one  time  the  doctrine  of  the  Court  of  equity, 
that  the  parties  could  not  make  time  of  the  essence  of  the  contract, 
as  in  Gregson  v.  Riddle,  1784,  cited  by  Sir  Samuel  Romilly,  in  the 
principal  case,  from  his  own  note  (ante,  p.  545),  where  Lord  Thiir- 
loio  is  reported  to  have  said  that  such  a  clause  might  be  inserted, 
and  the  parties  would  l^e  just  as  forward  as  they  were  then. 

This  doctrine  seems  to  have  been  founded  upon  a  supposed  anal- 
ogy   between    an    agreement  for  sale  and  a  mortgage,   in  which, 
according  to   the  well-known  maxim,  '■''once  a  mortgage^ 
always  a  mortgage,''''  the  express  contract  of  the  *  parties,   [*  572  ] 
even    under    seal,  will   not   take   away  the    power  of  re- 
demption. 

Lord  Kenyan,  however,  in  the  case  of  Mackreth  v.  Marlar,  1  Cox. 
259,  was  of  an  opinion  contrary  to  that  expressed  by  Lord  Thurlow 
and  in  the  principal  case  also  Lord  Eldon  said,  he  was  much  in- 
clined to  think,  notwithstanding  Gregson  v.  Riddle,  that  time  might 
be  maae  the  essence  of  the  contract ;  audit  has  since  been  clearly 
determined,  that  if  by  the  contract  it  clearly  appears  to  be  the  in- 
tention of  the  parties  that  time  should  be  of  the  essence  of  the 
contract, — if,  for  instance,  the  parties  stipulate  that  the  agreement 
sljall  be  void  unless  the  purchase  be  completed  on  a  certain  day,  it 
will  be  considered  essential  in  equity  {Hudson  v.  Barti^am,  3  Madd. 
440;  Boehm  v.  TFood,  1  J.  &  W.  419;  Williams  v.  Edirards,  2  Sim. 
78;  Lloyd  v.  Rip)pi7igale,  cited  1  Y.  &  C.  Exch.  Ca.  410;  Hiptvell  v. 
Knight,  1  Y.  &  C.  Exch.  Ca.  401,  416;  Nokes  v.  Lord  Kilmorey,  1 
De  G.  &  S.  444;  Parkin  v.  Thorold,  16  Beav.  59;  Gedye  \.  The  Duke 
of  Montrose,  26  Beav.  45;  Hudson  \.  Temple,  29  Beav.  536;  Oakden 
v.  Pike,  34  L.  J.  (Ch.)  N.  S.  620).  So,  also,  where  such  stipulation 
is  for  payment  of  the  deposit  (Honeyman  v.  Marryatt,  21  Beav.  14, 
24),  the  balance  of  the  purchase-money  {Barclay  v.  Messenger,  43 
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L.  J.  Ch.  449;  22  W.  R,  52?),  or  in   covenants  for  the  renewal  of 
leases:   Baynham  v.  Guy^s  Hospital,  3  Ves.  295. 

But  it  requires  a  very  strict  stipulation  to  effect  that  object  (TFe66 
V.  Hughes,  10  L.  R.  Eq.  286);  it  is  not  sufficient  that  a  time  is 
merely  mentioned  at  or  before  which  an  act  is  to  be  performed,  "if 
nothing  as  to  time  appears  to  have  been  in  contemplation,  nothing 
to  show  that  payment  at  a  particular  day  was  the  object."  Hearne 
V.  Tenant,  13  Ves.  287,  289.  [Where  an  express  stipulation  exists 
it  ought  to  be  enforced:  King  v.  Ruckman,  5  C.  E.  Green,  316 
Patchin  v.  Lamborn,  7  Casey,  314;  Stow  v.  Russel,  36  111.  18. 
Barnard  v.  Lee,  97  Mass.  94;  Ives  v.  Armstrong,  5  R.  I.  567.] 
Hence  a  mere  statement  in  the  conditions  of  sale  that  the  abstract 
will  b§  delivered  on  or  before  a  particular  day,  will  not,  it  appears, 
be  sufficient  to  render  the  time  of  its  delivery  of  the  essence  of  the 
contract,  although  the  purchaser  upon  the  expiration  of  the  time 
gave  notice  immediately,  that  he  would  not  proceed:  Roberts  v. 
Berry,  16  Beav.  31,  3  De  G.  Mac.  &  G.  284,  292;  Venn  v.  Cattell, 
27  L.  J.  469;  so  the  mention  of  a  day  for  the  completion  of  the 
contract  will  not  render  time  essential:  Parkin  \.  Thorold,  16  Beav. 
59,  not  following  (S.  C,  2  Sim.  N.  S.  1,  and  see  ^arcZa?/ v.  Messenger, 
43  L.  J.  (Ch.)  449;  22  W.  R.  522.  So  a  mere  stipulation  that  pos- 
session is  to  be  given  on  a  certain  day,  by  which  is  meant,  "  pos- 
session after  such  a  previous  manifestation  of  title  as  would  show 
that  possession  could  be  safely  taken,"  will  not  of  itself,  unless 
there  is  something  in  the  nature  of  the  property  to  make 
[  *  573]  it  *  so,  render  time  of  the  essence  of  the  contract:  Tilly 
V.  Thomas,  3  L.  R.  Ch.  App.  61,  66;  Webb  v.  Hughes,  10 
L.  R.  Eq.  281. 

A  stipulation  that  time  shall  be  of  the  essence  of  the  contract 
with  regard  to  one  of  the  steps  towards  completion,  raises  a  pre- 
Humption  that  it  was  not  intended  to  be  so  with  reference  to  others. 
If,  for  instance,  time  were  made  of  the  essence  of  the  contract  as 
to  the  delivery  of  objections  to  title,  it  would  be  presumed  that  it 
was  not  essential  with  regard  to  the  completion  of  the  purchase: 
Wells  V.  Maxwell,  32  Beav.  403. 

And  it  seems  that  where  the  contract  for  sale  evidently  contem- 
plates that  the  time  might  extend  beyond  the  day  fixed  for  comple- 
tion, as,  for  instance,  where  there  is  a  proviso  that  interest  is  to  be 
paid  upon  the  purchase-money  until  the  completion  of  the  purchase, 
time  will  not  be  of  the  essence  of  the  contract:  Webb  v.  Hughes,  10 
L.  R.  Eq.  286. 

Though  time  be  not  originally  of  the  essence  of  a  contract,  where 
there  has  been  great  and  improper  delay  on  one  side,  the  other  party 
has  a  right  to  fix  a  reasonable  time  within  which  the  contract  is  to 
be  completed.  That  time  will  then  be  considered  by  a  Court  of 
equity  as  having  become  of  the  essence  of  the  contract:  and  in  case 
the  party  makes  default  in  doing  what  is  right  and  proper  on  his 
part,  within  the  time  so  fixed,  it  will  be  a  reason  why  the  Court  will 
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not  afterwards  interfere  in  his  favour  to  compel  the  execution  of 
the  contract:  King  v.  Wilson,  G  Beav.  126;  Heaphy  v.  Hill,  2  S.  & 
S.  29;  Watson  v.  Reid,  1  Russ.  &  My.  220;  Walker  v.  Jeffreys,  1 
Hare,  341;  Benson  v.  Lamb,  9  Beav.  502;  Peggy.  Wisden,  16  Beav. 
*/'39;  Parkin  v.  Thorold,  16  Beav.  59:  Macbryde  v.  Weeks,  22  Beav. 
533;  Gordon  v.  Mahmiey,  13  Ir.  Eq.  Rep.  404;  Morgan  v.  Gurley,  1 
Ir.  Ch.  Rep.  482,^95;  Eads  v.  WiUiains,  4  Do  G.  Mac.  &  G.  674; 
Nott  v.  Riccard,  22  Beav.  307.  See  Taylor  v.  Broiun,  2  Beav.  183; 
Hudson  V.  fittcfc,  7  Ch.  D.  683.  [It  has  been  held  that  parol  evi- 
dence may  be  introduced  to  show  that  the  parties  intended  the  time 
to  be  regarded  as  the  essence:  Thurston  v.  Arnold,  43  Iowa,  43.] 

The  notice  to  complete  must  be  reasonable,  otherwise  it  will  be 
altogether  ineffectual.  Thus  in  a  recent  case  it  was  held  that  the 
purchaser  was  not  justified,  while  negotiations  were  going  on  for 
the  removal  of  his  objections  to  the  title,  ia  giving  the  vendor  notice 
to  complete  within  a  month,  or  that  the  contract  would  be  rescinded: 
Wells  V.  Maxicell,  32  Beav.  408,  affirmed  on  appeal,  11  W.  R.  (L. 
J.),  482;  King  Y.  Wilson,  6  Beav.  124;  Pegg  v.  Wisden,  16  Beav. 
239;  Parkin  v.  Thorold,  16  Beav.  59;  AP Murray  v.  Spicer,b  L.  R. 
Eq.  527;  Webb  v.  Hughes,  10  L.  R.  Eq.  281;  Crawford  \.  Toogood, 
13  Ch.  D.  153;  Green  v.  Sevin,  13  Ch.  D.  589. 

Assuming  that  time  has  been  made  of  the  essence  of  the 
contract  either  generally  or  by  a  *  reasonable  notice  dur-  [  '^  574  ] 
ing  the  progress  of  negotiations,  it  may  be  enlarged  or 
waived  by  subsequent  agreement,  or  by  conduct  of  the  parties 
amounting  to  a  waiver.  Thus,  if  the  time  is  once  allowed  to  pass, 
and  the  parties  go  on  negotiating  for  the  completion  of  the  pur- 
chase after  the  time  fixed  by  the  contract,  or  limited  by  the  notice, 
it  will  amount  to  a  waiver,  and  then  time  is  no  longer  of  the  essence 
of  the  contract  (Boyes  v.  Liddell,  6  Jui-.  725;  Flint  v.  Woodin,  9 
Hare,  618;  Ex  parte  Gardner,  4  Y.  &  C.  Exch.  Ca.  503;  King  v. 
Wilson,  6  Beav.  124;  Pegg\.  Wisden,  16  Beav.  239;  Webb  v.  Hughes, 
10  L.  R.  Eq.  286);  unless  the  negotiations  were  unthout  prejudice. 
Tilley  v.  Thomae,  3  L.  R.  Ch.  61  [Waiver  as  to  the  time  in  which 
the  contract  is  to  be  performed  may  be  by  acts,  after  the  same  as 
before  default,  as,  where  one  acquiesces  in  the  doing  to-day  of  what 
ought  to  have  been  done  yesterday:  Lawrence  v.  Davev,  28  Vt.  264; 
Jordan  v.  Rhodes,  24  Ga.  478;  Eyster  v.  Parrott,  83  111.  517;  Mc- 
Cord  V.  R.  R.,  3  La.  An.  285.] 

But  if,  as  in  the  principal  case,  a  purchaser  is  aware  of  the  ob- 
jections to  the  title,  or  he  receives  the  abstract  after  the  day  ap- 
pointed (Pincke  v.  Curteis,  4  Bro.  C.  C.  329;  Hipivell  v.  Knight,  1 
Y.  &  C.  Exch.  Ca.  401);  or  proceeds  with  the  purchase,  although 
the  time  fixed  for  the  completion  of  the  contract  may  have  elapsed 
and  a  much  longer  period  may  be  requisite  in  order  to  make  a  good 
title  {Wood  V.  Bernal,  19  Ves.  220;  Smith  v.  Barnam,  2  Anst.  527; 
Paine  v.  Meller,  6  Ves.  349;  Ward  v.  Jeffrey,  4  Price,  294;  Smith 
V.    Sir    Thomas  Dolman,  6  Bro.  P.  C.  291,  Toml.  edit.;  Ex  parte 
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Gardner,  4  Y.  &  C.  Exeh.  Ca.  503 ;   Wood  v.  Machu,  5  Hare,  158), 
he  will  be  held  to  have  waived  his  right  to  object  to  the  delay,  and^ 
not  be  enabled  to  resist  specific  performance.     And  see  Hoggart  v. 
Scott,  1  Russ.  &  My.  293. 

Lord  Chancellor  Hart  however  thought,  that  if  a  purchaser  pro- 
ceeded with  the  purchase  imder  j^rotest,  he  could  not  beheld  to  have 
waived  his  right  to  object,  on  account  of  the  delay:  Magenisv.  Fal- 
lon, 2  Moll.  576. 

If  a  vendor  receives  and  entertains  the  requisitions  of  the  pur- 
chaser after  the  time  specified,  he  will,  unless  he  reserves  his  right 
under  the  conditions,  bo  considered  to  have  waived  it:  Oakden  v. 
Pike,  11  Jur.  N.  S.  666. 

If  one  of  two  parties,  concerned  in  a  contract  respecting  lands, 
gives  the  other  notice  that  he  does  not  hold  himself  bound  to  per- 
form, and  will  not  perform  the  contract  between  them,  and  the 
other  contracting  party,  to  whom  the  notice  is  so  given,  makes  no 
prompt  assertion  of  his  right  to  enfore  the  contract,  it  will  be  consid- 
ered that  he  has  acquiesced  in  the  notice,  and  abandoned  any  right 
he  might  have  had  to  enforce  the  performance  of  the  contract: 
Guest  \.  Homfray,  5  Ves.  818;  Heai^hy  v.  Hill,  2  S.  &  S.  29;  Watson 
v.  Reid,  1  Russ.  &  My.  236;   Walker  v.  Jeffreys,  1  Hare,  341. 

^he  time  within  which  objections  are  to  be  made  to  a  title  may 
be  enlarged  by  the  consent  of  the  vendor:  Cutts  v.  Thodey,  13  Sim. 

206. 
[  *  575  ]        A  purchase  may,  under  certain  *  circumstances,  waive 
objections  to  the  title,  as,  for  instance,  by  taking  posses- 
sion forcibly:   Calcraft  v.  Roebuck,  1  Ves.  jun.  221. 

If,  however,  he  take  possession  with  the  consent  of  the  vendor 
{Vancouver  v.  Bliss,  11  Ves.  458, 464;  Burroughs  v.  Oakley,  3  Swanst. 
159;  Simpson  v.  Sadd,  2  Sm.  &  G.  469;  4  De  G.  Mac.  &  G.  665),  or 
under  the  terms  of  the  contract,  at  any  rate  if  he  knows  that  the  ob- 
jections to  the  title  are  removable  (1  Dixon  v.  Astley,  1  Mer.  134; 
Stevens  v.  Guppy,  3  Russ.  171;  In  re  Gloag  and  Miller^ s  Contract, 
23  Ch.  D.  327),  the  taking  possession  does  not  amount  to  such 
waiver. 

There  is,  in  fact,  a  broad  distinction  with  reference  to  acts  which 
may  amount  to  a  waiver  of  the  right  to  insist  on  a  good  title,  and 
between  cases  in  which  the  objections  to  the  title  of  which  the  pur 
chaser  knows  are  removable  by  the  vendor,  and  cases  in  which  they 
arfe  irremovable.  For  instance,  if  the  purchaser  takes  possession, 
knowing  that  the  vendor  has  mortgaged  the  property,  this  will  not 
amount  to  a  waiver  of  the  right  to  have  the  mortgage  paid  off  by 
the  vendor.  On  the  other  hand,  if  the  purchaser  knew  that  the  es- 
tate which  he  had  agreed  to  purchase  was  subject  to  aright  of  sport- 
ing over  it,  vested  in  some  third  person  over  whom  the  vendor  had 
no  control,  taking  possession  by  the  purchaser  with  knowledge  of 
the  existence  of  this  right,  would  be  a  waiver  of  his  right  to  call  for 
the  release  of  the  sporting  right,  or  to  repudiate  his  contract,  if  it 
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could  not  be  released:  In  re  Gloag  and  Miller's  Contract,  23  Ch.  D. 
329. 

If  a  vendor  turns  a  purchaser  out  of  possession  of  a  house,  where 
actual  possession  by  residence  in  the  house  was  an  essential  part  of 
the  contract,  he  will  be  held  to  have  abandoned,  and  will  be  unable 
to  enforce,  the  performance  of  the  contract  (KnatchbullY.  Gruebcr, 
3  Mer.  124);  but  where  a  purchaser  was  let  into  the  receipt  of  the 
rents  and  profits,  under  a  contract  which  was  to  be  completed  at  a 
definite  period,  from  which  time  the  purchaser  was  to  receive  the 
rents  and  profits,  and,  on  the  other  hand,  pay  interest  on  the  pur- 
chase money,  and  the  purchaser,  finding  that  he  could  get  neither 
the  purchase-money  nor  the  interest,  gave  notice  to  the  tenants  to 
pay  no  more  rent  to  the  purchaser,  it  was  held  upon  a  bill  filed  by 
him  against  the  purchaser  for  specific  performance  of  the  contract 
that  he  had  not  by  giving  such  notice  abandoned  it:  Colby  v.  Gads 
den,  34  Beav.  416,  420. 

The  vendor  may,  it  seems,  insist  upon  the  contract  being  rescinded, 
where  such  circumstances  exist  as  I'ender  it  improbable  tnat  the  pur- 
chase-money can  be  paid  for  a  long  time,  as  the  bankruptcy  of  the 
purchaser,  or  his  death,  and  the  inability  of  his  represen- 
tatives *  to  get  in  his  assets  [Mackveth  v.  Marlar,  1  Cox.  [  *  576  ] 
259;  WhittakerY.  Whittaker,  4  Bro.  C.  C.  81;  Sir  James 
Lowthev  v.  Lady  Andover,  1  Bro.  C.  C.  396 ;  Rome  v.  Young,  3  Y. 
&  C.  Exch.  Ca.  199);  and  the  omission  to  require  repayment  of  the 
deposit  will  not  deprive  the  party  of  his  right  to  insist  that  the  con- 
tract is  rescinded,  where  he  has  taken  other  sufficient  steps  for  that 
purpose:  Watson  v.  Reid,  1  Buss.  &My.  236;  Southcomb  y.  The  Bis- 
hop of  Exeter,  6  Hare,  224. 

Where  the  vendor's  bill  for  specific  performance  has  been  dis- 
missed on  the  ground  of  his  laches  in  instituting  the  suit,  and  with- 
out any  decision  on  the  question  of  title,  the  Court  has  declined  to 
order  the  deposit  to  be  returned  to  the  purchaser,  and  left  both  par- 
ties to  their  legal  remedies:  Southcomb  v.  The  Bishop  of  Exeter,  6 
Hare,  225. 

It  is  not  sufficient  for  a  party  who  intends  to  rely  upon  a  waiver 
of  title  to  allege  upon  his  pleading  the  facts  cotistituting  the  waiver: 
he  must  show  how  he  means  to  use  the  facts,  by  alleging  that  the 
title  has  been  waived  thereby:   Clive  v.  Beaumont,  1  De  G.  &  S.  397. 

But  although  time  may  be  made  of  the  essence  of  the  contract,  as, 
for  instance,  in  taking  objections  to  the  title,  in  reference  to  any 
matter  appearing  upon  the  abstract,  an  exception  from  the  ordinary 
rule  in  euch  case  will  take  place,  and  time  will  not  be  considered  es- 
sential for  taking  such  objection,  where  there  has  been  unfair  deal- 
ing, and  a  plain  want  of  bona  fides  on  the  part  of  the  vendor,  as  where 
the  conditions  were  so  framed  as  to  deceive  the  purchaser,  and  en- 
tirely throw  him  off  his  guard  by  unwarrantably  suppressing  and 
masking  a  fatal  defect  in  the  title.  Boyd  v.  Dickson,  10  Ir.  Eq.  239, 
255. 
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II.  Wlicre  the  vendor  has  not  the  same  interest  in  the  estate  a  she 
has  contracted  to  sell,  or  there  is  some  deficiency  in  the  quantity  or 
quality  thereof.  ] 

In  examining  these  cases,  it  will  be  more  convenient  to  consider, 
1st,  Where  the  vendor  seeks  specific  performance;  2nd,  Where  the 
purchaser  seeks  specific  performance. 

1st.  Where  the  vendor  seeks  Specific  Performance.^ — Formerly 
at  latv,  where  a  person  contracted  to  sell  an  interest,  for  instance,  a 
term  of  years,  and  it  appeared  that  the  term  of  years  was  of  less 
duration  than  the  vendor  represented  it  to  be,  the  vendee  might  re- 
cover any  deposit  which  he  may  have  paid,  even  although  the  ven- 
dor might  oifer  compensation :  Farrer\.  Nightingale,  2  Esp.  Ca.  639; 
Hibhert  v.  Shee,  1  Camp.  Ca.  113;  Duff  ell  v.  Wilson,  1  Camp.  Ca. 
401;  see,  however,  5eZioo?'f/i  v.  Hassell,  4  Camp.  140,  where 
[*  577  ]   the  strict  *  rule  of  law  seems  to  have  been  relaxed. 

Inequity,  however,  if  the  purchaser  could  get  substantially 
what  he  contracted  for,  specific  performance  would  be  decreed  against 
him  at  the  suit  of  the  vendor,  but  he  would  be  allowed  compensa- 
tion for  the  difference  in  value  between  what  he  would  get  and  what 
he  contracted  for.  [Immaterial  deficiencies  will  not  deprive  the 
vendor  of  his  right  to  have  the  contract  performed,  if  such  defi- 
ciencies can  be  compensated  in  money:  King  v.  Buckman,  5  C.  E. 
Green,  316;  D'Walf  v.  Pratt,  42  111.  198;  Harbers  v.  Gadsden,  6 
Rich.  Eq.  284.]  "Equity,"  says  Lord  Erskine,  "does  not  permit 
the  forms  of  law  to  be  made  instruments  of  injustice;  and  will 
interpose  against  parties  attempting  to  avail  theraselves  of  the 
rigid  rule  of  law  for  unconscientious  purposes.  Where,  therefore, 
advantage  is  taken  of  a  circumstance  that  does  not  admit  a  strict 
performance  of  the  contract,  if  the  failure  is  not  substantial,  equity 
will  interfere.  If,  for  instance,  the  contract  is  for  a  term  of  ninety- 
nine  years  in  a  farm,  and  it  appears  that  the  vendor  has  only 
ninety-eight  or  ninety-seven  years,  he  must  be  nonsuited  in  an 
action;  but,  equity  will  not  so  deal  with  him;  and  if  the  other  party 
can  have  the  substantial  benefit  of  his  contract,  that  slight  differ- 
ence being  of  no  importance  to  him,  equity  will  interfere.  Thus 
was  introduced  the  principle  of  compensation,  now  so  well  es- 
tablished— a  principle  which  I  have  no  disposition  to  shake:"  Halsey 
v.  Grant,  13  Ves.  77;  see  also  Guest  v.  Homfray,  5  Ves.  818;  Mort- 
lock  V.  Buller,  10  Ves.  306;  and  see  VignoUes  v.  Boicen,  12  Ir.  Eq. 
Rep.  194. 

But  if  the  failure  to  perform  the  contract  were  substantial,  and 
such  as  did  not  admit  of  compensation,  as  where  the  vendor  con- 
tracted to  sell  a  term  of  sixteen  years,  whereas  he  had  only  a  term 
of  six  years,  not  only  would  equity  refuse  to  interfere  in  favour  of 
the  vendor,  but  would  even  assist  the  purchaser  in  recovering  his 
deposit.  See  Long  v.  Fletcher,  2  Eq.  Ca.  Ab.  5,  pi.  4;  and  Spun- 
ner\.  Walsh,  11  Ir.  Eq.  Rep.  597;  Nash  v.  Wooderson,  W.  N.,  22 
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Nov.  1884,  p.  210.  [The  vendee  is  entitled  to  have  what  he  bar- 
gained for,  and  if  the  deficiencies  are  material  and  important,  he 
will  not  be  compelled  to  take  the  property:  Marvin  v.  Bennett,  8 
Paige,  312;  Ruggee  v.  Ellis,  1  Dess.  160.] 

Where  a  man  sells  a  lease  for  a  defined  term  of  years,  and  noth- 
ing more  is  said  on  either  side,  he  will  not  make  a  good  title  to  the 
lease,  unless  he  shows  that  he  holds  direct  from  the  freeholder,  or 
it  seems  the  copyholder  under  a  licence  from  the  lord.  Per  Jessel, 
M.  R.,  in  Camberivell  and  South  London  Building  Society  v.  Hol- 
loway,  13  Ch.  D.  760. 

But  it  seems  that  a  condition  providing  "that  any  error  or  mis- 
statement of  the  property,  term  of  years,  or  other  description, 
should  not  vitiate  the  sale,"  would  enable  the  vendor  to  insist  on 
specific  performance,  although  in  the  case  of  Madeley  v.  Booth, 
(2  De  G.  &  Sm.  718,  722),  it  was  refused  even  when  compensation 
was  ofi'ered  by  the  plaintiff'.  See  Camberivell  and  South  London 
Building  Society  y.  Hollou'ay,13  Ch.  D.  760,  761;  disapproving  of 
Madeley  v.  Booth. 

*It  has,  however,  never  been  decided  that  if  a  person  [*  578  ] 
having  a  clear  title  as  lessee  for  eighty  years,  makes 
another  lease  for  sixty  years,  and  then  the  under  lessee  sells  by 
auction  the  under-lease  for  sixty  years,  simply  describing  it  as  a 
lease,  and  subject  to  a  condition  of  sale,  that  the  lessor  's  title  is 
not  to  be  inquired  into,  and  the  lessor's  title  is  perfectly  good,  but 
is  not  freehold,  but  only  a  term  of  years,  this  alone  would  be  a 
reason  for  resisting  specific  performance:  per  Wood,  V.-C,  in  Dar- 
lington V.  Hamilton,  Kay,  558. 

AVhere  moreover  the  particulars  and  conditions  of  sale,  property 
described  as  held  under  a  lease,  contained  enough  to  give  notice  to 
a  purchaser  that  the  property  was  held  under  a  derivative  lease,  it 
was  held  that  the  purchaser  could  not  on  that  account  refuse  to 
complete,  or  claim  compensation  on  the  ground  of  misdescription: 
Camberivell  and  South  London  Building  Society  v.  Holloway,  13  Ch. 
D.  754 

A  purchaser,  however,  would  not  be  bound  to  accept  land  of  a 
difPerent  tenure  from  that  which  he  contracted  for  (as,  leaseholds 
instead  of  freeholds),  although  the  leaseholds  might  be  held  for  so 
long  a  term  as  to  make  them  nearly  equal  in  value  to  freeholds; 
for  although,  when  a  party  gets  substantially  that  for  which  he 
contracts,  any  small  difference  might  be  remedied  by  compensation, 
that  will  not  bo  the  case  where  it  extends  to  the  whole  estate.  See 
Drew\.  Corp,  9  Ves.  368;  1  S.  &  S.  201,  n.;  Wright  v.  Howard,  1 
S.  &  S.  190;  Barton  Y.  Lord  Doivnes,  1  Flan.  &  K.  505. 

Nor,  would  a  purchaser,  unless  forced  to  do  so  by  the  conditions 
(Price  V.  Macauley,  2  De  G.  Mac.  &  G.  339),  be  compelled  to  take 
copyhold  instead  of  freehold,  because  the  party  buying  might  par- 
ticularly wish  for  a  freehold  estate:  Twining \.  Morrice,  2  Bro.  C. 
C.  33;  Hickv.  Phillips,  Free.  Ch.  575. 
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"Where  a  person  contracted  to  purchase  an  estate  as  copyhold  he 
■would  not  be  compelled  to  take  it  if  it  turned  out  to  be  parti}:;  free- 
hold: AyJes  V.  Cox,  16  Beav.  23.  [A  defect  in  the  property  may 
render  it  less  valuable  than  the  contract  price;  in  such  a  case  spe- 
cific performance  may  be  enforced  with  an  allowance  for  the  de- 
fect. This  relief  can  be  obtained  only  in  equity:  Bell  v.  Thomp- 
son, 34  Ala.  633;  Scott  v.  Billgerry,  40  Miss.  119;  Smith  v.  Fly,  24 
Texas,  345;  Lee  v.  Howe,  27  Mo,  521;  Harrison  v.  Deramus,  33 
Ala.  463.] 

It  seems,  however,  that  specific  performance  could  not  be  suc- 
cessfully resisted  if  an  estate  represented  as  copyhold,  equal  in 
value  to  freehold,  should  turn  out  to  be  freehold  (Twining  \.  Mor- 
rice,  2  Bro.  C.  C,  326);  unless  there  were  an  express  stipulation 
that  the  contract  should  be  void  if  it  should  appear  that  any  part 
of  the  estate  was  freehold:  Daniels  y.  Davidson,  16  Ves.  249. 

Nor  could  a  person  be  compelled  to  take  a  perpetual  rent-charge 
instead  of  an  estate  in  fee  simple.  See  Prendergast  v.  Eyre,  2 
Hogan,  81;  there  a  person  having  contracted  for  the  pur- 
[  *  579  ]  chase  of  an  estate  in  fee  simple,  subject  to  a  ^perpetual 
rent-charge,  it  was  held  that  he  could  not  be  compelled 
to  take  a  perpetual  rent-charge  upon  the  estate,  which,  as  it  turned 
out,  was  the  only  interest  which  the  vendor  had. 

Objections  to  tenure  may  be  waived  by  the  conduct  of  the  pur- 
chaser; as  by  his  proceeding  with  the  treaty  for  the  purchase  after 
becoming  acquainted  with  the  nature  of  the  tenure:  Fordyce  v. 
Ford,  4  Bro.  C.  C.  494;  Burnell  v.  Broicn,  1  J.  &  W.  168;  Martin 
v.  Cotter,  3  J.  &  L.  496.  But  if  he  object  to  the  tenure,  although 
he  be  compelled  to  fulfil  his  contract,  he  will  be  entitled  to  compen- 
sation:  Calcraft  v.  Roebuck,  1  Ves.  jun.  221. 

A  purchaser  of  the  entirety  would  not  be  compelled  to  take  an  un- 
divided share  of  an  estate  {Attorney -General  v.  Day,  1  Ves.  218; 
Roffey  v.  Shallcross,  4  Madd.  227;  Dalbyv.  Pullen,  d'Sim.  29;  Casa- 
major  v.  Strode,  2  My.  &  K.  726) ;  nor  would  a  purchaser  be  com- 
pelled to  take  a  remainder  expectant  upon  the  determination  of  a  pre- 
vious life  interest,  instead  of  an  estate  in  possession  (Collier  v. 
Jenkins,  You.  295;  Nelthorjye  v.  Holgate,  1  Coll.  203);  nor  an  es- 
tate which  is  subject  to  a  right  of  sporting  not  mentioned  in  the 
particulars  of  sale;  bat  he  might  waive  the  objection,  as  by  taking 
possession  after  notice  of  it  (Btirnell  v.  Brown,  1  J.  &  W.  168); 
nor  would  a  purchaser  be  compelled  to  take  an  estate  if  it  were 
subject  to  an  undisclosed  right  of  digging  for  mines  (Barton  v.  Lord 
Doicnes,  1  Flan.  &  Kel.  505;  Seaman  v.  Vaudrey,  16  Ves.  390),  or 
to  restrictive  covenants  (Cato  v.  Thompson,  9  Q.  B.  D.  616,  618; 
In  re  Higgins  and  Hitchman's  Contract,  21  Ch.  D.  95),  or  tc  an  un- 
disclosed reservation  of  minerals  to  the  lord  of  the  manor  on  en- 
franchisempnt  (Upperton  v.  Nicholson,^  L.  R.  Ch.  App.  436;  nor  if 
it  were  a  mere  sheepwalk  and  not  a  freehold  (Vancouvre  v.  Bliss, 
11  Ves.  458;  nor  if  it  were  liable  to  the  repairs  of  a  chancel: 
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Horniblow  v.  Shirley,    13  Ves.  81,  cited  as  Fortebloto  v.  Shirley,  2 
Swanst.  223. 

Where  redeemed  land-tax  was  sold,  described  as  being  charged 
on  three  houses,  whereas  it  turned  out  that  it  consisted  of  three 
separate  sums  charged  on  three  houses  separately,  it  was  held  that 
specific  performance  could  not  be  enforced  against  the  purchaser, 
as  the  misdescription  was  not  susceptible  of  compensation  {Cox  v. 
Coventon,  31  Beav.  378). 

So  where  particilars  of  sale  were  misleading  in  consequence  of 
their  not  disclosing  a  ground  rent,  it  was  held  by  the  Court  of  Ap- 
peal, affirming  the  decision  of  Little,  V.-C,  that  the  purchaser  was 
entitled  to  be  discharged:  [Jones  v.  Rimmer,  14  Ch.  D.  588;)  but 
it  seems  that  if  there  were  undisclosed  quit-rents,  and 
rent-charges — at  any  rate,  if  they  were  of  *  small  amount —  [  *  580  ] 
specific  performance  with  compensation  might  be  d^reed 
(Esdaile  v.  Stephenson,  1  S.  &  S.  122;  Bowles  v.  Waller,  1  Hayes, 
441 ;  Prendergast  v.  Eyre,  2  Hog.  94 ;  Portman  v.  Mill,  1  Russ.  & 
My.  696).  So  also,  if  lands  sold  as  tithe-free,  turned  out  to  be  lia- 
ble to  a  rent  charge  in  lieu  of  tithes,  it  would  be  a  subject  for  com- 
pensation: Howland  v.  N'orris,  1  Cox,  59.  If  quit-rents  were  sold, 
a  mistake  in  their  amount  would  be  immaterial,  and  compensation 
would  be  allowed  [Cuthbert  v.  Baker,  cited  Sugd.  V.  &  P.  354, 11th 
edit.;  Reg.  Lib.  A.  1790,  fol.  442);  although  the  objection  would 
(previous  to  the  Judicature  Act,  1875)  have  been  fatal  at  law;  John- 
son V.  Johnson,  3  B.  &  P.  162.  And  see  Hughes  v.  Jones,  3  De  G. 
F.  &  Jo.  307,  where  it  was  held  that  a  purchaser  who  entered  into 
a  contract  without  knowing  of  the  existence  of  leases  for  lives  at  a 
low  rent,  could  not  be  compelled  to  take  the  title  without  com- 
pensation. 

Although  the  vendor  could  not  make  a  good  title  to  a  small  por- 
tion of  the  estate,  if  compensation  could  be  made  for  the  deficiency, 
in  consequence  of  such  portion  not  being  material  to  the  possession 
and  enjoyment  of  the  estate,  specific  performance  would  be  decreed: 
McQueen  v.  Farquhar,  11  Ves.  467;  Knatchbiillv.  Grueber,  1  Madd. 
153;  Bou-yer  v.  Bright,  13  Price,  698;  Carver  v.  Richards,  6  Jur. 
(N.  S. )  667.  This  doctrine  was  carried  to  a  great  extent  in  former 
times.  Sir  Thomas  Seicell,  M.  R.,  in  Shirley  v.  Davis,  cited  in  the 
principal  case  (ante,  p.  547),  went  so  far  as  to  compel  a  man  who 
had  contracted  for  a  house  and  wharf  to  take  the  house  alone,  al- 
though it  appeared  that  he  wanted  the  wharf  for  the  purpose  of 
carrying  on  his  business. 

This  case  has,  however,  been  strongly  disapproved  of.  See  1 
Cox,  61,  62;  6  Ves.  679;  13  Ves.  78,  228,  497;  Stewart  v.  Alliston, 
1  Mer.  26. 

And  it  maybe  considered  as  settled,  that  where  a  good  title  could 
not  be  made  to  a  portion  of  the  estate  contracted  to  be  sold,  if  it 
were  material  to  the  possession  and  enjoyment  of  the  rest,  specific 
performance  would  be  refused.     Thus,  in  Peers  v.  Lambert,  7  Beav. 
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546,  A.  contracted  to  sell  a -wharf  on  the  banks  of  the  river  Thames, 
with  a  jetty.  The  jetty  turned  out  to  be  liable  to  be  removed  by 
the  Corporation  of  London  if  they  thought  fit.  Lord  Langdale, 
M.  R.,  held  that  the  jetty  was  essential  to  the  beneficial  occupation 
and  enjoyment  of  the  premises  contracted  to  be  sold,  and  that  a 
specific  performance  could  not  be  decreed.  And  see  Shacklefon  v. 
Sutcliffe,  1  De  G.  &  S.  609;  Perkins  v.  Ede,  16  Beav.  193;  In  re 
Arnold,  14  Ch.  D.  270. 

In  the  case  of  Stewart  v.  The  Marquis  of  Conyngham,  1 
[*581]  Ir.  Ch.  *Rep.  534,  the  particulars  of  sale  stated  that  the 
timber  on  the  estate  would  be  included  in  the  purchase. 
The  title  was  not  made  out  to  the  timber  in  a  small  portion  of  the 
lands.  There  being  no  misrepresentation,  the  Court  directed  an 
inquiry  as  to  whether  the  timber  on  that  portion  of  the  estate  was 
material  to  its  possession  and  enjoyment.  See  also  Magennis  v. 
Fallon,  2  Moll.  590. 

Upon  the  same  principle,  if  a  purchaser  in  the  same  contract 
agrees  to  purchase  an  estate  for  a  fixed  price,  and  also  something 
else  which  is  not  essential  to  the  enjoyment  of  the  estate,  and  is  but 
a  small  adjunct  to  it,  if  a  good  title  cannot  be  made  to  the  adjunct, 
specific  performance  will  be  decreed  of  the  contract  to  purchase  the 
estate  alone.  Thus,  in  Richardson  v.  Smith,  5  L.  K.  Ch.  App.  648, 
by  the  contract  for  the  sale  of  an  estate,  it  was  agreed  that  the  pur- 
chase should  be  24,000Z. ;  and  it  was  further  agreed,  amongst  other 
things,  that  certain  furniture  and  other  articles  on  the  estate,  the 
value  of  which  were  about  2000Z.,  should  be  valued  by  valuers  mu- 
tually agreed  upon,  and  that  the  purchaser  should  take  a  part  of  the 
furniture  and  articles  at  that  valuation.  The  vendor  refused  to  ap- 
point a  valuer,  and  refused  to  complete.  It  Avas  held  by  the  Court 
of  Appeal  in  Chancery,  affirming  with  a  variation  the  decree  of  Sir 
John  Stuart,  V.-C,  that  the  purchaser  was  entitled  to  specific  per- 
formance of  the  contract,  except  so  far  as  related  to  the  furniture 
and  articles. 

It  may  be  here  mentioned,  that  ia  a  recent  case  where  a  house  was 
sold  at  a  fixed  price,  and  the  fixtures  and  furniture  therein  at  a  valua- 
tion to  be  fixed  by  a  valuer,  and  the  vendor  refused  to  allow  the  valuer 
to  enter  upon  the  premises  for  the  purpose  of  making  the  valuation, 
he  was  compelled  to  do  so  by  mandatory  injunction :  Smith  v.  Peters, 
20  L.  R.  Eq.  511. 

"Where  the  adjunct  ivas  essential  to  the  enjoyment  of  the  property, 
as  in  the  case  of  fixtures  in  a  public-house,  specific  performance  of 
the  contract  to  purchase  the  property  without  the  adjunct,  though 
with  compensation,  has  not  been  enforced:  Darhey  v.  Whittaker,  4 
Drew.  134;  Jackson  v.  Jackson,  1  Sm.  &G.  184.  And  see  Milnesy. 
Gery,  14  Ves.  400. 

Where,  however,  vendors  who  by  the  contract  bound  themselves 
to  make  out  a  good  title  to  all  the  lands  included  in  the  contract, 
but  were  unable  to  show  a  title  to  one  three  hundred  and  thirtieth  part 
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not  necessary  to  the  enjoyment  of  the  other  parts  inchided  in  the  con- 
tract, which  provided  for  compensation  for  errors  in  dimensions  in 
the  land,  the  bill  averring  that  they  could  make  title  to  all, 
it  was  held  that  it  *  was  not  competent  to  the  vendors  at  [  *  582  ] 
the  hearing  to  seek  specific  performance  with  compensa- 
tion: Ashtonv.  Wood,  3  Sm.  &  G.  436. 

There  is  no  case  of  the  sale  of  two  distinct  estates  for  one  entire 
sum,  in  which  the  Court  has  undertaken,  upon  a  failure  of  the  title 
as  to  one  estate,  to  decompose  the  sum,  and  fix  a  standard  for  ad- 
justing the  relative  value  of  the  two  estates,  which  would  bind  the 
purchaser  without  regard  to  his  views  or  estimate  of  relative  value: 
Prendergast  v.  Eyre,  2  Hogan,  89. 

But  it  seems,  that  if  an  estate  is  sold  by  auction,  and  a  good  litle 
cannot  be  made  to  some  of  the  lots,  a  specific  performance  will  be 
decreed  as  to  the  lots  to  which  a  good  title  can  be  made,  if  they  are 
not  complicated  with  the  others.  Thus  in  Poole  v.  Shergold,  2  Bro. 
C.  C  118;  1  Cox,  273;  a  good  title  could  not  be  made  to  two  of  the 
lots.  Lord  Kenyan,  M.  R.,  said,  that  he  must  take  it  for  granted 
that  the  two  lots  were  not  so  complicated  with  the  other  lots  as  to  en- 
title the  purchaser  to  resist  the  whole.  But  his  Lordship  added : — 
"If  a  purchase  was  made  of  a  mansion-house  in  one  lot,  and  farms,  &c., 
in  others,  and  no  title  could  be  made  to  the  lot  containing  the  man- 
sion house,  it  would  be  a  ground  to  rescind  the  whole  contract."  See 
also  Lewin  v.  Guest,  1  Russ.  325;  Harivood  v.  Bland,  1  Flan.  &  Kel. 
540;  Casamajor  v.  Strode,  2  My.  &  K.  724.  The  same  rule  seems  to 
have  prevailed  at  law:  Gibson  v.  Sjnirrier,  Peake's  Add.  Cas.  49; 
Dykes  v.  Blake,  4  Bing.  N.  C.  463;  but  see  Chambers  v.  Griffiths,  1 
Esp.  Ca.  149. 

Where  the  vendor,  having  a  title  to  an  estate,  misrepresented  the 
acreage,  whether  the  estate  be  sold  at  so  much  the  acre  (Sir  Cloudes- 
ley  Shovel  v.  Bogan,  2  Eq.  Ca.  Ab.  688,  pi.  4)  or  not  {Hill  v.  Buckley, 
17  Ves.  394),  the  purchaser  has  been  held  to  be  entitled  to  compen- 
sation for  a  deficiency.  See  also  In  re  Gore^s  Estate,  3  I.  R.  Eq.  260; 
Heivitt  V.  Walker,  W.  N.,  July,  1885,  p.  151. 

So  where  the  plaintiff  agreed  to  rent  a  farm  mentioned  by  the  mis- 
take of  the  defendant's  agent  to  be  of  a  certain  acreage  (part  of  it 
being  already  let  to  another),  it  was  held  that  as  the  incapacity  of 
the  defendant  to  complete  the  contract  in  full  arose  from  the  blun- 
der of  his  agent,  the  plaintiff  was  entitled  to  specific  performance  at 
a  rental  reduced  in  the  proportion  which  the  actual  acreage  bore  to 
that  mentioned  in  the  agreement:  McKenzie  v.  Hesketh,  7  Ch.  D.  675. 

Where  lands  were  described  as  "of  or  about"  a  certain  acreage,  or 
a  certain  acreage,  "be  the  same  more  or  less,"  it  seems,  that  if  the 
lands  had  been  actually  conveyed,  the  purchaser  would  not 
be  entitled  to  an  abatement,  *  though  they  should  turn  out  [  *  583  ] 
to  be  considerably  less  (Tivyford  v.  Wareup,  Rep.  t.  Finch. 
310;  Anon.,  2  Freem.  Ch.  Rep.  106;  Lord  Toivnshend  v.  Stangroom, 
6  Ves.  328);  but  that,  where  an  agreement  in  which  the  acreage  had 
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been  so  described  had  not  been  carried  out  by  a  conveyance,  tlie  pur- 
chaser wouhl  be  entitled  to  an  abatement  for  a  deficiency,  unless  it 
were  trifling  {Hill  v.  Buckley,  17  Ves.  394;  Portman  v.  Mill,  2  Russ. 
570;  Day  v.  Finn,  Owen,  138;  In  re  Egan's  Estate,  6  Ir.  Jur.  N,  S. 
90;  hi  re  Browne's  Estate,  6  Ir.  Jur.  N.  S.  185);  but  see  Winch  v. 
Winchester,  1  V.  &  B.  375,  where  lands  were  described  as  containing 
by  estimation  forty-one  acres,  be  the  same  more  or  less,  and  it  turned 
out  that  they  were  five  acres  and  a  fraction  less  than  that  quantity. 
Sir  IF.  Grant,  M.  R.,  held  the  purchaser  not  entitled  to  an  abatement 
out  of  the  purchase- money. 

If,  however,  the  vendor  knew  the  true  quantity,  he  would  not,  by 
the  use  of  such  phrases,  be  protected  from  the  obligation  of  making 
a  deficiency  good:  Winch  v.  Winchester,  1  V,  &  B.  377;  The  Duke 
of  Norfolk  V.  Worthy,  1  Camp.  Ca.  337. 

In  a  recent  case  where,  on  the  sale  of  some  collieries  the  vendors 
had  misrepresented  the  amount  of  the  income  as  being  greatly  iu 
excess  of  what  it  really  was,  and  specific  performance  of  the  con- 
tract had  been  decreed  by  reason  of  the  purchasers  having  taken 
possession  of  the  collieries  and  prosecuted  works  thereon  upon  a 
large  scale,  it  was  held  that  the  latter  were  entitled  to  compensation 
by  a  deduction  from  their  purchase-money,  bearing  the  same  propor- 
tion to  the  whole  purchase-money  as  the  excess  bore  to  the  income 
stated :  Powell  v.  Elliott,  10  L.  R.  Cb.  App.  424. 

It  seems  that  no  inference  would  arise  from  the  intimate  ac- 
quaintance of  the  purchaser  with  the  estate  ( Winch  v.  Winchester, 
1  B.  &  B.  975),  or  even  from  the  fact  of  his  being  the  occupier  of 
it,  that  he  was  acqiiainted  with  its  exact  admeasurement,  so  as  to  dis- 
entitle him  to  an  abatement.  Thus,  in  King  v.  Wilson,  QBeav.  124, 
a  tenant  in  possession  purchased  the  property,  which  was  repre- 
sented to  be  forty-six  feet  in  depth;  it  turned  out  to  be  thirty-three 
only:  it  was  held,  by  Lord  Langdale,  M.R.,  that  he  was  entitled  to 
an  abatement. 

If  lands  are  purchased  with  the  usual  condition  for  compensation 
for  misdescription,  although  upon  the  lands  turning  out  to  be  of 
much  greater  extent  than  they  were  described  as  being,  the  pur- 
chaser could  enforce  the  contract  on  payment  of  compensation,  the 
vendor,  who  was  in  fault  by  the  misdescription,  could  not  compel 
the  purchaser  to  complete,  on  pavment  of  a  proportionately  larger 

sum:  Price  v.  North,  2'Y.  &  C.  Exch.  Ca.  620. 
[  *  584  ]  *  In  a  recent  case,  where  land  was  sold,  as  "  containing 
40  acres,  be  the  same  more  or  less,"  as  delineated  in  a 
plan  annexed  to  the  agreement,  and  it  was  proN^ided  that  if  any 
"  mistake  or  omission  be  made  in  the  description  of  the  property  " 
the  same  should  not  vitiate  or  annul  the  sale,  "  but  a  compensation 
or  allowance  should  be  made,"  the  amount  in  case  of  dispute  to  be 
settled  by  arbitration,  and  it  appeared  by  a  survey  made  after  the 
contract,  that  the  land  contained  1  acre,  1  rood,  10  poles,  beyond  40 
acres,  and  the  vendors  (trustees)  refused  to  complete  without  cora- 
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pensation  for  the  extra  1  acre,  1  rood,  10  poles;  it  was  held,  by 
Bacon,  V.  C,  that  the  purchaser  was  entitled  to  a  conveyance  of 
the  land  as  delineated  in  the  plan,  without  paying  compensation:" 
In  re  Orange,  W.  K.,  April  4,  1885,  p.  72.  Bourne  v.  London  and 
County  Laud  Building  Co.,  W.  N.  1885,  May  23,  p.  109. 

Where  a  decree  is  made  for  specific  performance  of  a  contract  for 
sale,  and  an  inquiry  is  directed  in  general  terms,  whether  the  vendor 
can  make  a  good  title,  it  must  be  understood  to  mean  a  good  title 
having  regard  to  the  terms  of  the  contract:  and  if  the  vendor  wishes 
to  prevent  objections,  which  have  been  waived  before  the  suit,  from 
being  renewed  under  the  inquiry,  that  point  should  be  considered  at 
the  hearing  and  noticed  in  the  decree:  Upperton  v.  Nicholson,  6  L. 
R.  Ch.  App.  436,  explaining  Curling  v.  Austin,  2  Dr.  &  Sm.  1:^9. 

The  qtiestion  sometimes  arises,  how  far  knowledge  of  a  defect  of 
title  on  the  part  of  the  purchaser  will  prevent  his  setting  such  de- 
fect up  as  a  defense  to  an  action  for  specific  performance  on  the 
part  of  the  vendoi*. 

It  seems  to  be  clear  that  if  there  is  no  mis-statement  in  the  par- 
ticulars or  condition  of  sale,  if  the  purchaser  is  aware  of  a  defect  of 
the  title  (Cato  v.  Thompson,  9  Q.  B.  D.  619),  or  if  he  has  notice  by 
reason  of  the  defect  being  a  patent  one  (Oldfield  v.  Round,  5  Ves. 
508,  sed  vide,  Martin  v.  Cotter,  3  J.  &  L.  506),  he  has  no  ground  of 
complaint. 

Where,  however,  particulars  contain  a  statement  which  is  liter- 
ally true,  but  which  is  susceptible  of  another  meaning,  and  such 
other  meaning  is  more  likely  to  be  taken  than  the  true  one  by  a 
person  reading  the  particulars,  the  purchaser,  if  he  knows  nothing 
of  the  real  facts,  and  understands  the  particulars  in  the  other  sense, 
is  entitled  to  say  that  the  vendor  has  deceived  him,  and  he  can  set 
such  deception  up  as  a  defence  in  an  action  for  specific  performance. 
See  Farebrother  v.  Gibsov,  1  De  G.  &  J.  602;  there  in  the  particulars, 
property  was  stated  to  be  "  in  the  occupation  of  a  company  who 
were  the  vendors,  under  a  lease."  It  was  in  the  occupa- 
[  *  585  ]  tion  of  that  company,  and  under  a  lease,  but  *  the  lease 
was  not  one  granted  to  the  company  but  to  their  trustees. 
The  purchaser  not  knowing  the  facts,  bought  in  the  belief  that  the 
company  held  the  property  under  a  lease  granted  to  them,  which 
was  the  most  natural  reading  of  the  particulars,  the  particulars  did 
■not  say  so,  but  the  purchaser  had  a  right  to  assume  it;  and  it 
being  a  material  point  to  him  whether  the  company  were  the  ori- 
ginal lessees,  he,  not  knowing  the  fact  when  he  signed  the  con- 
tract, had  a  right  to  complain.  So  likewise,  in  Leyland  v.  Illing- 
worth,  2  De  G.  F.  &  J.  248;  where  the  representation  in  the  par- 
ticulars was  that  the  premises  were  "  well  supplied  with  water," 
and  they  were  well  supplied  with  water,  but  only  by  a  waterworks 
company.  A  purchaser  who  did  not  know  the  fact  would  have  a 
right  to  say  "  when  you  told  me  that  the  property  was  well  sup- 
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plied  with  water,  of  course  I  understood  you  to  mean  that  I  should 
have  an  abundant  supply  of  water  without  paying  for  it." 

In  both  of  the  last  cases,  as  there  was  no  direct  misstatement  in 
the  particulars,  a  purchaser  who  know  the  real  state  of  the  case 
would  have  nothing  to  complain  of;  per  Jessel,  M.  R,  in  Cato  v. 
Thompson,  9  Q.  B.  D.  619. 

Where,  however,  an  actual  misstatement  has  been  made  in  aeon- 
tract  of  sale,  evidence  is  not  admissible  to  show  that  the  purchaser 
was  aware  of  the  actual  fact.  See  Cato  v.  Thompson,  9  Q.  B.  D. 
616;  there  Thompson  agreed  to  sell  to  Cato  certain  freehold  houses, 
and  to  make  a  good  marketable  title.  On  investigation  of  the  title 
it  appeared  that  the  houses  were  part  of  a  property  which  had 
been  sold  by  a  building  society  in  lots,  subject  to  stringent  restrictive 
covenants.  '  Thompson  having  declined  to  procure  a  release  of  the 
covenants,  Cato  brought  an  action  to  recover  back  his  deposit,  and 
Thompson  defended  the  action,  and  claimed  specific  performance. 
Thompson  adduced  evidence  that  Cato  knew  of  the  restrictive 
covenants  at  the  time  of  the  contract,  and  the  jury  found  that  he 
did.  It  was  held  by  the  Court  of  Appeal,  affirming  the  decision  of 
Lopes,  J ,  that  the  evidence  was  not  admissible,  and  that  Cato  was 
entitled  to  recover  back  his  deposit  money,  Thompson  not  being 
entitled  to  specific  performance.  "Parol  evidence,"  observed,  Lind- 
ley,  L.  J.,  "is  admissible  where  you  have  a  case  of  specific  perform- 
ance with  compensation,  but  an  express  bargain  to  a  make  a  good 
title  cannot  be  modified  by  parol  evidence.  Such  evidence  would 
be  admissible  in  an  action  to  reform  the  contract,  but  it  it  is  not  ad- 
missible for  the  purpose  of  construing  it."  As  to  form  of  order  on 
further  consideration  in  an  action  for  specific  performance  by  the 
vendor  where  the  defendant  has  persistently  endeavoured  to  evade 
the  judgment,  see  Morgan  v.  Brisco,  31  Ch.  D.  216. 

2nd.  Where  the  Purchaser  seeks  Specific  Performance.] 
|-  *-  586  ]  — It  may  be  *  laid  down  as  a  general  rule,  subject,  how- 
ever, to  some  few  exceptions,  that  a  purchaser  may,  if  he 
choose,  compel  a  vendor  who  has  contracted  to  sell  a  larger  interest  in 
an  estate  than  he  has,  to  convey  to  him  such  interest  as  he  is  entitled  to 
ivithcomj)ensation.  "If,"  observes  Lord  Eldon,  "a  man  having  par- 
tial interests  in  an  estate,  chooses  to  enter  into  a  contract,  repre- 
senting it,  and  agreeing  to  sell  it  as  his  own.  it  is  not  competent  to 
him  afterwards  to  say,  though  he  has  valuable  interests,  he  has  not 
the  entirety,  and  therefore  the  purchaser  shall  not  have  the  benefit 
of  his  contract.  For  the  purpose  of  this  jurisdiction,  the  person 
contracting  under  those  circumstances  is  bound  by  the  assertion  in 
his  contract,  and  if  the  vendee  chooses  to  take  as  much  as  he  can 
have,  he  has  a  right  to  that,  and  to  an  abatement,  and  the  Court 
will  not  hear  the  objection  by  the  vendor,  that  the  purchaser  can- 
not have  the  whole:"  Mortlock  v.  Buller,  10  Ves.  315;  see  also 
Lord  Bolingbroke^s  case,  1  S.  &  L.  19,  n.  (a). 
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Thus,  if  a  tenant  for  life  {Mortlock  v.  Buller,  10  Ves.  315),  or 
pour  autrie  vie  {Barnes  v.  Wood,  8  L.  R.  Eq.  424),  or  a  tenant  in 
fee  subject  to  a  life  estate  {Nethorpe  v.  Uolgate,  1  Coll.  203;  and 
see  Barker  v.  Cox,  4  Ch.  D.  464),  or  a  right  to  dower  ( Wilson  v. 
Williams,  3  Jur.  N.  S.  810),  contract  to  sell  the  fee  simple  in  pos- 
session the  purchaser  can  compel  the  vendor  to  convey  such  inter- 
est as  be  has  with  compensation,  that  is  to  say,  with  an  abatement 
of  the  purchase- money.  See  also  Hughes  v.  Young,  3  De  G.  F.  & 
Jo.  807,  315;  Barrett  v.  Ring,  2  Sm.  k  G.  43. 

Even  where  a  person  contracts  to  sell  a  fee  simple,  and  has  onlv 
a  terms  of  years,  the  purchaser  has  a  right  to  have  an  assignment 
of  the  term  if  he  thinks  fit:   Wood  v.  Griffith,  1  Wils.  Ch.  Ca.  44. 

If  a  landlord,  from  the  limited  extent  of  his  estate  or  power,  is 
unable  to  give,  in  point  of  duration,  a  lease  for  the  whole  of  the 
interest  which  he  agreed  to  give,  then  if  the  intended  lessee  is  wil- 
ling to  take — for  it  cannot  be  forced  upon  them — the  interest  which 
the  landlord  can  give,  the  latter  must  grant  a  lease  to  the  full  ex- 
tent which  his  estate  or  power  authorises,  and  compensation  will  be 
made  by  the  Court  to  the  lessee  for  any  loss  that  he  may  have  sus- 
tained by  reason  of  the  agreement  not  being  carried  out  to  the  full 
extent:  Leslie  \.  Crommelin,  2  I.  R.  Eq.  134,  140. 

In  Dale  v.  Lister,  cited  16  Ves.  7,  a  bill  was  filed  against  the  ven- 
dor for  the  specific  performance  of  an  agreement  for  the  sale  of 
leaseholds  held  under  the  Dean  and  Chapter  of  Norwich,  to  which 
the  defendant  represented  himself  to  be  absolutely  entitled,  xis  to 
twenty-four  acres,  part  of  the  leaseholds,  he  was  not  ab- 
solutely *  entitled;  the  same  were  in  eflfect  limited  to  him  [*587  ] 
for  life,  with  remainder  to  his  sons  and  daughters  in  tail. 
To  this  part  the  vendor  could  not  make  a  good  title  beyond  his  own 
life;  he  admitted  that  the  plaintiff  might  put  an  end  to  the  con- 
tract, but  insisted  that  he,  the  vendor,  ought  not  to  be  compelled  to 
take  less  than  the  stipulated  price.  However,  specific  performance, 
with  a  reduction  of  the  purchase-money,  was  decreed.  But  see 
Lord  Eldon^s  remarks  in  Milligan  v.  Cooke,  16  Ves.  1,  on  this  deci- 
sion. See  also  Hanbury  v.  Lichfield,  2  My.  &  K.  629;  Nealw. 
M^Kenzie,  1  Kee.  474;  Graham  v.  Oliver,  3  Beav.  124;  Painter  v. 
Neivby,  11  Hare,  26. 

So  likewise,  although,  as  before  observed,  a  person  purchasing  the 
entirety  cannot,  upon  a  failure  to  make  a  title  to  the  whole,  be  com- 
pelled to  take  a  part  only  of  the  estate,  a  purchaser  may,  in  general, 
if  he  wishes  it,  elect  to  take  what  he  can  get,  with  compensation, 
Attorney -General  v.  Day,  1  Ves.  218;  and  see  1  V.  &  B.  353;  V/estern 
v.  Russell,  3  V.  &  B.  187;  Hooper  v.  Smart,  Bailey  v.  Piper,  18  L. 
R.  Eq.  683. 

So  where  A.  agreed  to  let  premises  to  B.  for  a  term  of  years,  and 
it  turned  out  that  A.  was  only  possessed  of  a  moiety  of  the  premises, 
the  other  moiety  being  vested  in  his  son  a  minor,  it  was  held  that 
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A.  was  bound  to  perform  specifically  so  much  of  the  contract  as  he 
was  able,  with  an  abatement  of  one  moiety  of  the  rent:  Burrow  v. 
Scammell,  19  Ch.  D.  175. 

So  if  A.  enters  into  an  agreement  to  purchase  property  from  B. 
and  C,  audit  afterwards  appears  that  B.  has  no  interest  in  the  pro- 
perty, A.  may  nevertheless  be  compelled  to  convey  his  interest  to 
C. :  'Horrocks  v.  Rigbij,  9  Ch.  D.  180. 

The  principle  upon  which  these  cases  were  decided  seems  to  have 
been  departed  from  in  the  case  of  Wheateley  v.  Slade,  4  Sim.  126  ; 
there  a  person  being  entitled  to  nine-sixteenths  of  an  estate — a  lace 
manufactor}' — agreed,  by  mistake,  to  pell  the  entirety,  Sir  L.  Shad- 
ivell,  V.C.,  was  of  opinion  that  a  specific  performance  could  not  be 
decreed  as  to  the  nine-sixteenths.  With  an  abatexnent  out  of  the  pur- 
chase-money, especially  as  an  another  person  had  a  lien  on  the  estate 
for  a  debt,  which  would  nearly  exhaust  the  whole  purchase-money. 
Lord  St.  Leonards  thought  that  this  decision  might  be  referred  to 
the  nature  of  the  property,  otherwise  that  it  would  be  difficult  to 
support  it,  1  Sug.  V.  &  P.  512,  lOth  ed.  And  see  and  consider 
Maiv  V.  Tojyham,  19  Beav.  576;  Jones  v.  Evans,  12  Jur.  664;  Price 
v.  Griffith.  1  De  G.  Mac.  &  G.  80,  85;  Beynell  v.  Sprye,  8  Hare,  222; 
1  De  G.  Mac.  &  G.  660;  Burrow  v.  Scammell,  19  Ch.  D.  175,  183. 
Where  it  turns  out  that  land  is  subject  to  some  undis- 
[  *  588  ]  closed  right  such  as  a  right  to  dig  for  mines,  *  although 
that  would  effectually  bar  the  vendor  from  insisting  upon  his 
contract,  the  purchaser  might  demand  specific  performance,  with 
compensation:  Seaman  v.  Vaudrey,  16  Yes.  390;  see  also  Peacock 
V.  Penson,  11  Beav.  355;  Painter  v.  Newby,  11  Hare,  26. 

Where  the  title  of  the  vendor  is  doubtful  or  defective,  the  pur- 
chaser cannot  compel  a  conveyance  of  such  interest  as  he  has,  with 
compensation:   Williams  v.  Higden,  1  C.  P.  Coop.  500. 

Where  the  purchaser,  at  the  time  of  the  contract,  knows  of  the 
limited  interest  of  the  vendor,  he  will  not  be  able  to  insist  upon  a 
convevanco  of  such  interest,  with  compensation:  Laicrenson  v.  Butler, 
1  S.  &  L.  13;  and  see  Emery  v.  Wace,  5  Ves.  846;  Mortlocky.  Buller, 
10  Ves.  292;  Nelthorpe  v.  Halgate,  1  Coll.  203,  215;  Cohjerx.  Clay, 
7  Beav.  189.  In  Harnett  v.  Yielding,  2  S.  &  L.  549,  a  tenant  for 
life,  with  power  to  make  leases  for  twenty-one  years,  at  the  best  im- 
proved rent,  contracted  to  execute  a  lease  for  twenty-one  years,  and 
a  further  lease  for  twenty-one  years,  during  his  life;  consequently, 
to  execute  a  further  lease  for  twenty-one  years,  whatever  might  be 
the  increased  value  of  the  property  at  the  time  such  further  lease 
was  granted.  Lord  Redesdale  held  the  contract  a  fraud  upon  the 
power,  and  that  the  lessee  was  not  entitled  to  specific  performance. 
To  obviate  this  difficulty,  the  lessee  offered  to  take  a  lease  for 
twenty-one  years,  &c.,  if  the  defendant  should  so  long  live;  but  Lord 
' Redesdale  dismissed  the  bill,  observing,  that  nothing  could  be  more 
mischievous  than  to  permit  a  person  who  knows  that  another  has 
only  a  limited  power  to  enter  into  a  contract  with  that  other  person, 
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which,  if  executed,  would  be  a  fraud  on  the  power,  and  when  what 
is  objected  to,  to  say,  "I  will  take  the  best  you  can  give  me." 

Upon  the  same  principle,  where  a  husband  and  wife  agreed  to 
'sell  the  wife's  estate  in  fee  simple,  the  purchaser  being  aivare  that 
the  estate  belonged  to  the  wife,  and  the  wife  afterwards  refused  to 
convey.  It  was  held  by  the  Court  of  Appeal  in  Chancery,  that  the 
purchaser  could  not  compel  the  husband  to  convey  his  interest,  and 
accept  an  abated  price:  Castle  v.  Wilkinson,  5  L.  R.  Ch.  App.  534; 
eee  also  Emery  v.  Wace,  5  Ves.  840. 

The  neglect  of  a  purchaser  to  make  inquires,  may  disentitle  him 
from  claiming  compensation  for  some  defect  which  with  ordinary 
care  he  might  have  discovered.  Thus,  in  a  recent  case,  an  agree- 
ment for  the  sale  of  an  advowson  for  a  certain  sum  was  made,  noth- 
ing being  said  by  either  vendor  or  purchaser  as  to  the  income  of  the 
living.  The  title  was  accepted,  but  before  completion  the  purchaser 
discovered  that  the  income  of  the  living  was  charged  wich 
the  repayment  of  a  sum  of  money,  borrowed  from  *Queen  [  *  589  ] 
Anne's  Bounty  for  rebuilding  the  parsonage,of  which  charge 
the  vendor  was  aware.  It  was  held  by  Vice-Chancellor  Stuart  that 
the  purchaser  who  obtained  a  decree  for  specific  performance,  was 
not  entitled  to  compensation:  Edwards- Woody.  Majoribanks,  1  GifF. 
384.  This  decision  was  affirmed  bv  the  Lords  Justices  (3  De  G.  & 
Jo.  329),  and  by  the  House  of  Lords  (7  Ho.  L.  Ca.  806). 

And  where  a  vendor  contracted  to  sell  certain  property  which  the 
purchaser  knew  to  be  in  the  occupation  of  a  tenant,  and  it  was 
afterwards  discovered  by  the  purchaser  that  the  tenant  had  an 
agreement  for  a  lease,  it  was  held,  upon  a  bill  being  tiled  by  the 
purchaser  seeking  specific  performance,  that  the  purchaser  being 
affected  with  notice  of  the  lease,  was  not  entitled  to  specific  per- 
formance with  compensation:  James  v.  Lichfield,  9  L.  R.  Eq.  51. 
In  deciding  the  case.  Lord  Romilly,  M.  R.,  made  the  following  ob- 
servation, "  If  the  purchaser,  knowing  of  the  tenancy,  is  bound  to 
inquire,  as  regards  the  tenant,  as  to  his  interest  in  the  land,  and  if 
the  purchaser  must  be  taken  to  be  bound  to  know  what  would  be 
the  result  of  such  inquiry  as  regards  the  tenant,  why  should  he  not 
be  bound  as  regards  the  vendor?  And  if  the  purchaser  chooses  to 
bind  himself  by  agreement  with  this  vendor,  knowing  of  the  ten- 
ancy, but  without  having  accurately  ascertained  what  was  the  ex- 
tent and  character  of  it,  and  what  the  results  of  such  inquiry  would 
have  led  to,  he  must,  as  it  appears  to  me,  be  bound  in  the  same 
manner  as  regards  all  other  persons.  I  think,  also,  that  no  dis- 
tinction can  properly  be  drawn  in  a  court  of  equity,  on  the  ground 
that  the  matter  rests  in  contract,  and  that  the  conveyance  of  the 
legal  estate  has  not  been  made  to  him.  The  purchaser  bound  him- 
self by  contract.  He  must  be  taken  to  have  had  present  to  his 
mind  all  those  things  of  which  he  had  notice,  and  those  things  which 
necessarily  flowed  from,  and  were  incidental  to,  that  notice.  He 
knew  that  Allen  was  tenant  of  this  land;  he  was  bound  to  inquire 
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what  the  tenancy  was,  unless  he  was  willing  to  be  bound  by  the 
tenancy,  whatever  it  was.  The  bill  must  be  dismissed  with  costs, 
unless  the  plaintiff  elects  to  take  the  property  without  compensation." 
See  also  Phillips  v.  Miller,  9  L.  R.  C.  P.  196. 

Although  the  dicta  of  Lord  Romilly,  in  James  v.  Lichfield,  laid  it 
down  too  broadly  that  the  doctrine  of  constructive  notice,  arising 
from  tenancy,  applies  generally  as  between  vendor  and  purchaser, 
whilst  the  matter  still  rests  in  contract,  and  may  in  fact  be  considered 
as  overruled  in  Caballero  v.  Henty,  9  L.  R.  Ch.  App.  447,  nevertheless 
the  case  itself  of  James  v.  Lichfield,  the  bill  having  been 
[  *  590  ]  filed  by  the  purchaser,  may  '^  perhaps  have  been  rightly 
decided.  If  the  vendor  in  such  a  case  had  filed  a  bill  for 
specific  performance,  it  ought,  in  accordance  with  the  principle  laid 
down  in  Caballero  v.  Henty,  to  have  been  dismissed.  See  ante,  p.  65. 
The  distinction  which  appears  now  to  be  established  is  this,  that 
if  a  purchaser  has,  from  bis  knowledge  of  a  tenancy  constructive 
notice  of  a  right  of  the  tenant  affecting  the  subject-matter  of  the 
purchase,  upon  proceedings  being  taken  by  the  purchaser,  specific 
performance  will  be  decreed,  but  only  upon  the  terms  of  his  elec- 
ting to  take  the  property  without  compensation  in  respect  of  the 
right  of  the  tenant;  but  if  proceedings  are  taken  by  the  vendor  in 
such  a  case  for  specific  performance  of  the  contract,  it  will  be  re- 
fused. 

In  taking  this  course,  the  Courts  no  doubt  have  had  regard  to 
the  injustice  that  would  often  be  worked  by  enforcing  compensa- 
tion against  vendors,  who  may  with  perfect  honesty  have  failed  to 
disclose  some  particular,  and  who  would  rather  take  back  the  estate 
than  submit  to  any  reduction  of  the  purchase-money.  And  it  may 
well  be  thought  that  sufficient  is  done  for  the  purchaser  to  satisfy 
justice,  if  he  has  the  option  of  escaping  from  the  contract.  If  tho 
purchaser  elects  to  take  the  estate  (i.  e.,  without  compensation),  it  is 
a  fair  inference  that  he  is  not  dissatisfied  with  his  bargain.  Per 
Amphlett,  B.,  10  L.  R.  C.  P.  428;  and  see  and  consider  Jn  re  i??/an's 
Estate,  3  I.  R.  Eq.  255;  Phillips  v.  Miller,  10  L.  R.  C.  P.  420,  re- 
versing S.  a,  9  L.  R.  C.  P.  196,  and  Carroll  v.  Keaijs,  8  I.  R.  Eq. 
97,  where  the  distinction  before  mentioned  appears  not  to  have 
been  observed,  through  too  close  an  adherence  to  the  doctrine  laid 
down  bv  Lord  Romilly,  M.  R.,  in  James  v.  Lichfield,  9  L.  R.  Eq. 
51.  ' 

As  a  general  rule,  where  there  is  a  deficiency  in  the  quantity  of 
land  comprised  in  a  contract  for  sale,  the  purchaser  can  demand 
specific  performance,  with  compensation:  Hill  v.  Buckley,  17  Ves. 
394;  King  v.  Wilsoyi,  6  Beav.  124;  Flewitt  v.  Walker,  W.  N.  1885, 
July  18,  p.  151. 

Where,  however,  the  statement  as  to  quantity  was  simply  a  mis- 
take, and  it  would  be  unjust  to  the  purchaser  to  decree  specific  per- 
formance, with  compensation,  the  purchaser  has  been  compelled  to 
elect  whether  he  would  perform  the  contract  without  compensation, 
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or  have  his  bill  dismissed.  Thus,  in  The  Earl  of  Durham  v.  Legard, 
34  L.  J.  (Ch. )  N.  S.  589,  where  A.  agreed  to  sell  B.  an  estate,  which  was 
supposed  by  both  parties,  and  was  stated  in  the  agreement,  to  contain 
21,750  acres,  but  in  fact  contained  only  11,814  acres,  it  was  held 
by  Sir  John  Romilly,  M.  E.,  upon  a  bill  filed  by  the  purchaser,  that 
he  was  not  entitled  to  specific  performance  of  the  contract, 
with  *  compensation,  "In  the  case,"  said  his  Honor,  "of  [  *591  ] 
Hill  V.  Buckley,  17  Ves.  394,  which  is  usually  cited  upon 
these  occasions.  Sir  William  Grant  laid  it  down,  that  where  there  is 
less  land  than  was  agreed  to  be  sold,  the  ordinary  mode  of  settliog  it 
is  to  ascertain  the  quantity  and  take  it  rateably;  if  that  were  done 
here,  the  plaintiff  would  get  an  estate,  which  he  had  intended  to 
buy  for  60,000/.,  for  about  33,000Z.  If  that  principle  were  to  be 
followed  in  the  present  case  ,  .  .  it  is  clear  I  should  be  doing  great 
injustice.  I  am  of  opinion  that  this  is  a  case  simply  of  mistake, 
and  that  the  purchaser  is  not  entitled  to  any  compensation.  The 
plaintiff  must  elect  whether  he  will  perform  the  contract  without 
compensation,  or  have  the  bill  dismissed.  In  either  case  he  must 
pay  the  costs  of  the  suit." 

A  purchase!-,  moreover,  will  not  be  entitled  to  compensation  for 
any  deficiency  in  the  qViantity  of  land,  if  he  bought  with  a  knowl- 
edge thereof,  but  such  knowledge- will  not  be  presumed  from  his  in- 
timate acquaintance  with  the  property  {Shackleton  v.  SutcJiffe,  IDe 
G.  &  Sm.  609),  nor  even  of  his  having  been  the  tenant  of  the  pro- 
perty {King  v.  Wilson,  6  Beav.  124). 

The  right  to  compensation  may  be  excluded  also  by  express  con- 
tract. Thus,  where  one  of  the  conditions  of  sale  was,  "  That  the 
admeasurements  are  presumed  to  be  correct,  but  if  any  error  be 
discovered  therein  no  allowance  shall  be  made  or  required  either 
way,"  upon  a  bill  being  filed  by  the  purchaser  seeking  specific  per- 
formance with  compensation,  the  Court  decreed  specific  perform- 
ance, without  compensation,  and  ordered  the  plaintiff  to  pay  the 
costs  of  the  suit:  Cordingley  v.  Cheeseborough,  3  Giff.  496;  31  L. 
J.  Ch.  617.     And  see  Nicoll  v.  Chambers,  11  C.  B.  996. 

But  such  a  condition  excluding  compensation  for  errors  may  be 
construed  so  as  to  extend  to  small  iminteutional  inaccuracies  only. 
Thus,  in  Whittemore  v.  Whittemore,  8  L.  C.  Eq.  603,  at  a  sale  by  auc- 
tion under  a  decree,  the  property  sold  was  stated  in  the  particulars 
to  contain  753  square  yards,  or  thereabouts,  and  one  of  the  condi- 
tions of  sale  provided,  that  if  any  error,  misstatement,  or  omission 
in  the  particulars  should  be  discovered,  it  should  not  annul  the  sale, 
nor  should  any  compensation  be  allowed  by  the  vendor  or  purchaser 
in  respect  thereof.  The  property  was  found  to  contain  573  square 
yards  only.  It  was  held  by  Sir  R  Malins,  V.-C,  that  the  condition 
only  applied  to  small  errors,  and  did  not  cover  a  large  deficiency, 
and  that  the  purchaser  was  entitled  to  compensation. 

The  purchaser's  right  to  compensation  will  not  be  ex- 
cluded by  a  mere  condition  that  he  shall     *  not  object  to  [  *  592  ] 
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complete  his  purchase  if  the  quantity  should  turn  out  less  then  that 
stated  in  the  particulars:  Frost  v.  Breiver,  3  Jur.  165.  Nor  by  acts 
on  his  part  which  merely  amount  to  a  waiver  of  objections  to  the 
title.      Calcraft  v.  Roebuck,  1  Ves.  jun.  221. 

But  the  right  to  compensation  may  be  excluded,  by  the  vendor 
rescinding  the  contract,  under  a  condition  empowering  him  to  do  so, 
if  unwilling  or  iinable  to  make  a  title,  or  if  the  title  do  not  prove 
satisfactory  {Williams  v.  Edwards,  2  Sim.  78;  Maivson  v.  Fletcher, 
6  L.  R.  Ch.  App.  91;  10.  L.  R.  Eq.  213;  Duddell  v.  Simpson,  2  L.  R. 
Ch.  App.  102),  and  the  vendor  may  under  such  condition,  rescind 
the  contract,  although  the  title  may  be  good,  if  the  purchaser  per- 
sists in  an  objection  to  it  (Greaves  v.  Wilson,  25  Beav.  290;  Fagey. 
Adam,  4  Beav.  269).  And  this  appears  to  be  reasonable,  because  a 
good  title  might  only  be  shown  after  a  long  and  expensive  inquiry, 
whereas,  the  vendor  might  find  another  purchaser,  who  would  be 
satisfied  with  the  title  as  then  shown.  See  Maivson  v.  Fletcher,  6 
L.  R.  Ch.  App.  93;  Bowman  v.  Hyland,  8  Ch.  D.  588.  [The  right 
of  both  the  vendee  and  vendor  cannot  be  exercised  unless  the  de- 
fect is  one  which  can  be  measured  by  a  pecuniary  standard,  that  is, 
capable  of  compensation.  The  compensation  must  not  be  a  mere 
matter  of  arbitrary  damages,  or  of  indemnity  for  future  risk: 
Adams  on  Equity,  91.] 

It  seems,  however,  that  the  vendor  will  not  be  allowed  to  rescind 
the  contract  if  he  has  sold  the  property,  knowing  that  his  title  to  a 
part  cf  it  is  defective  {Nelthorpe  v.  Holgate,  1  Coll.  203;  but  see 
Thomas  v.  Bering,  1  Keen,  729),  or  he  has  been  guilty  of  wilful  mis- 
representation {Price  V.  Macaulay,  2  De  G.  Mac.  &  G.  347),  or  if  he 
has  omitted  to  state  in  the  particulars  something  which  it  was  es- 
sential the  vendor  should  tell  the  purchaser  {Breiver  v.  Brown,  28 
Ch.  D.  309,  316;  Benny  v.  Hancock,  6L.  R.  Ch,  App.  1;  Bowman  v. 
Hyland,  8  Ch.  D.  588),  or  if  the  purchaser  is  willing  to  waive  all  ob- 
jections to  the  title,  and  to  take  the  property  without  compensation: 
Page  v.  Adam,  4  Beav.  269:  Williams  v.  Edivards,  2  Sim.  78;  or 
even  if  the  purchaser  after  the  vendors  rescinded  the  contract  with- 
drew their  requisition,  and  say  they  are  willing  to  complete:  Bi  re 
Barnes  and  Wood,  29  Ch.  D.  620. 

So  if  the  right  to  rescind  only  arises  upon  a  requisition  being 
sent  upon  information  appearing  in  the  abstract,  which  the  vendor 
is  unable  or  unwilling  to  satisfy,  he  will  not  be  able  to  rescind  when 
the  requisition  is  made  in  respect  of  a  fact  not  appearing  in  the  ab- 
stract, as  for  instance,  an  equitable  mortgage  by  deposit  of  an  under- 
lease.    In  re  Jackson  and  Oakshott,  14  Ch.  D.  851. 

The  right  to  rescind  may,  moreover,  be  lost  by  the  vendor  reply- 
ing to  the  purchaser's  objections  or  requisitions  (Tanner  v.  Smith, 
10  Sim.  410;  M'Culloch  v.  Gregory,  1  K.  &  J.  294;  Dart,  161,  5th 
ed. ),  and  by  acquiescence  in,  or  confirmation  of,  the  contract  (Cole 
V.  Gibbons,  3  P.  Wms.  290;  Attwood  v.  Small,  6  C.  &  F.  424,  432; 
Flint  v.  Woodin,  9  Hare,  618),  unless  the  replies  to  requisitions  or 
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objections  have  *  been  made  without  prejudice:  Morley  v.    [  *  593  ] 
Cook,  2  Hare,  111;  Dart,  161  5th  ed. 

As  to  the  right  of  a  vendor  under  conditions  to  rescind  the  sale, 
upon  being  "unwilling  or  unable"  to  make  a  title  (Duddell 
V.  Simpson,  2  L.  E.  Ch.  App.  102,  varying  S.  C,  1  L.  L.  Eq.  5/8; 
Poicell  V.  Powell,  19  L.  E.  Eq.  422;  In  re  Dames  and  Wood,  27  Ch. 
D.  172,  affirmed  W.  N.,  May  9,  1885,  p.  96;  Heiopenstall  v.  Hose,  W. 
N.,  8  Nov.,  1884,  p.  199),  or  upon  the  purchaser  "declining  to  waive 
any  valid  objection  to  the  title":  lure  The  Great  Northern  Railway 
Company,  25  Ch.  D.  788. 

But  where  a  purchaser  has  made  no  requisitions  or  unreasonable 
objections  to  a  title,  but  has  in  fact  accepted  it  and  has  his  purchase- 
money  ready,  the  vendor  cannot,  under  a  condition  that  if  "any  ob- 
jection or  requisition  is  made  or  insisted  on,  which  the  vendors 
shall  be  unable  or  unwilling  to  comply  with  rescind  the  sale,"  come 
to  the  Court  and  ask  for  rescission  merely  because  upon  the  vendors 
requiring  that  the  conveyance  should  be  taken  subject  to  certain 
"covenants,  conditions,  and  restrictions,"  the  nature  of  which  they 
did  not  explain,  but  which  they  alleged  were  contained  in  a  deed 
recited  in  an  abstracted  deed  forming  the  commencement  of  the  title, 
the  purchaser  declined  to  take  a  conveyance  until  being  first 
informed  of  their  nature:  In  re  Monckton  and  Gilzean,  27  Ch.  D. 
555. 

Nor  will  vendors  under  similar  conditions  be  able  to  rescind 
simply  because  the  purchaser  strikes  out  of  the  draft  conveyance 
words  added  by  the  vendor's  solicitors,  and  upon  the  insertion  of 
which  they  had  no  right  to  insist:  Hardman  v.  Child,  28  Ch.  D. 
712. 

A  partial  performance  of  a  contract  which  is  unreasonable,  or 
would  be  prejudicial  to  persons  interested  in  the  property,  but  not 
parties  to  the  contract,  will  not  be  compelled  on  behalf  of  a  pur- 
chasei;.  Thus,  in  Thomas  v.  Bering,  1  Kee.  729,  a  person  who  was 
tenant  for  life  ivithont  imjyeachment  of  xcaste,  with  remainder  to  his 
sons  in  tail,  contracted  to  sell  the  fee,  which  it  turned  out  he  had 
no  power  to  do,  and  the  purchaser  thereupon  required  him  to  con- 
vey his  life  estate  and  his  reversion  in  fee,  s-ubject  to  the  estate  tail; 
but  Lord  Langdale,  M.E.,  refused  specific  performance,  upon  the 
ground,  principally,  that  it  would  be  unreasonable,  and  prejudicial 
to  persons  interested  ia  the  property,  but  not  parties  to  the  con- 
tract. See  also  Graham  v.  Oliver,  3  Beav.  124;  Beeston  v.  Stutely, 
27  L.  J.  (Ch.)  156;  6  W.  E.  (V.-C.  W.)  206. 

Nor  will  partial  performance  be  decreed  if  there  has  been  mis- 
representation on  the  part  of  the  purchaser,  even  although 
he  be  satisfied  with  a  performance  of  the  ^contract  subject   [  *  594  ] 
to  any  outstanding  interests,  without  compensation:   Cler- 
mont V.  Tasbury,  1  J.  &  W.  112. 

Where  any  deficiency  in  certain  events  arises,  as  to  the  extent  or 
duration  of  an  interest  in  an  estate  contracted  to  be  sold,  not  ad- 
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mitting  of  compensation,  it  may  be  laid  down  as  a  general  rule, 
that  except  where  a  special  provision  provides  for  it  ( Walker  v. 
Barnes,  3  Madd.  '247 ;  Aylett  v.  Ashton,  1  My.  &  C.  105 ;  Paterson 
V.  Long,  G  Beav.  598),  a  purchaser  cannot  be  compelled  to  take,  nor 
a  vendor  to  give,  &n  indemnity:  Balmanno  v.  Lumley,  1  V.  &  B. 
225;  Paton  v.  Brehner,  1  Bligh.  G6;  Aylett  v.  Ashton,  1  My.  &  Cr. 
105;  Potcell  v.  South  Wales  Raihcay  Comjjany,  1  Jur.  N.  S.  773; 
Bainhridge  \.  Kinnaird,  32  Beav.  346;  and  see  Eidgway  v.  Gray, 
1  Hall  &  T.  195;  1  Mac.  &  G.  109;  where  the  particulars  of  sale 
described  the  property  purchased  as  "let  on  lease  for  twenty-one 
years,  to  and  in  the  occupation  of  B.  &  Son;"  the  fact  being,  that 
the  property  had  been  demised  lor  twenty-one  years  to  T.,  and  had 
been  assigned  by  him,  for  the  residue  of  the  term,  to  B.  alone,  one 
of  the  firm  of  B.  &  Son,  who  were  joint  occupants  thereof,  Lord  Cot- 
tenhani  said  that  he  could  not  see  how  the  purchaser  could  compel 
the  vendor  to  give  compensation  in  respect  of  the  misdescription, 
and  that  he  had  no  power  to  compel  the  purchaser  to  be  satisfied 
with  an  indemnity.  See,  however,  Milligan  v.  Cooke,  16  Ves.  1; 
Campbell  v.  Hay,  2  Moll.  102. 

Upon  the  same  principle,  in  a  case  in  Ireland,  lands  were  sold  in 
the  Landed  Estates  Court,  but  the  exception  of  mines,  minerals 
and  royalties  (which  had  been  excepted  upon  the  conveyance  of  the 
property  to  the  person  under  whose  title  the  lands  were  sold) 
was  not  mentioned  on  the  rental  under  which  he  purchased.  It 
was  held  by  Lynch,  J.,  that  the  purchaser,  if  dissatisfied  with  his 
purchase,  was  entitled  to  have  back  his  purchase  money  and  all  costs, 
iDut  that  the  Court  could  not  entertain  his  claim  for  compensation, 
as  no  means  were  afPorded  by  which  the  Court  could  fix  or  ascertain 
the  amount:  In  re  Btiyibury^s  Estate,  1  I.  R.  Eq.  458. 

Where  it  turned  out  that  the  vendor  could  not  make  out  a  title,  the 
purchaser's  bill  for  specific  performance  has  been  dismissed,  with- 
out costs,  he  being  left  to  his  remedy  for  damages:  Thomas  v.  Der- 
ing,  1  Kee.  729;  Maiden  v.  Fyson,  9  Beav.  347.  But  where  the 
vendor  has  filed  a  bill  in  such  a  case,  he  has  been  ordered  to  return 
his  deposit  with  interest:    Lord  Anson  v.  Hodges,  5  Sim.  227. 

Although,  as  a  general  rule,  a  purchaser  will  not  be  allowed  to 
pay   his  purchase  money  into  Court,  and  to  enter  into  the 
[  *  595  ]  *  possession  of  the  purchased  land,  until  after  the  accept- 
ance of  the  title,  where  he  only  asks  that  his  claim  to 
compensation  may  be  reserved,  an  order  to  pay  the  purchase-money 
into  Court  will  be  made:  Man  v.  Ricketts,  5  De  G.  &  Sm.  116. 

Where  there  is  a  special  contract  as  between  the  vendor  and  pur- 
chaser as  to  compensation,  the  purchaser  who  has  done  nothing  to 
waive  his  right  thereto,  may,  even  after  a  conveyance  and  payment 
of  the  purchase  money,  either  into  Court  or  to  the  vendor,  claim 
compensation  under  the  condition  for  any  deficiency,  as,  for  instance, 
in  the  acreage,  the  rental,  or  the  length  of  a  term,  as  stated  in  the 
particulars:  Cann  v.  Cann,  3  Sim.  447;  Horner  v.  Williams,  1  Jones 
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&  Carey,  274;  Bos  v.  Helsham,  2  L.  E.  Ex.  72;  Re  Turner  and  Skel- 
ton,  13  Ch.  D.  130;  Phelps  \.  White,  5  L.  R.  Ir.  318;  Palmer  v.  John- 
son, 12  Q.  B.  D.  33;  13  Q.  B.  D.  351;  overruling  ilfonsow  v.  Thacker, 
1  Ch.  D.  620;  Besley  v.  Besley,  9  Ch.  D.  103;  and  Allenv.  Richard- 
son, 13  Ch.  D.  524,  in  which  case  Malins,  V.-C,  was  of  opinion  that 
a  purchaser  cannot,  in  the  absence  of  fraud  on  the  part  of  the  vendor, 
obtain  any  compensation  after  the  completion  of  the  contract  by  the 
executioQ  of  the  conveyance.  And  see  and  consider  BrownUe  v. 
Campbell,  5  App.  Ca.  925,  936;  Leutij  v.  Plillas,  2  De  G.  &  J.  110. 

It  has  been  suggested  by  a  learned  author,  "that  if  a  vendor  wishes 
to  preclude  the  possibility  of  controversy  on  the  point,  he  may  ef- 
fectually do  so  by  simply  inserting  in  the  contract  words  to  the  ef- 
fect that  compensation  shall  be  taken  and  given  only  for  errors  or 
other  things  discovered  before  the  completion  of  the  purchase.  Fry 
on  Specific  Performance,  544,  2nd  Ed. 

A  distinction  has  been  taken  where  there  has  been  no  special  con- 
tract between  the  vendor  and  purchaser  as  to  compensation,  and  it 
has  been  held  that  in  such  case  compensation  cannot  after  the  con- 
veyance be  claimed  for  innocent  misrepresentation  by  the  auctioneer 
upon  which  the  purchaser  relied  {Brett  v.  Cloivser,  5  C.  P.  D.  376; 
JolUffe  V.  Baker,  11  Q.  B.  D.  255);  although  it  doubtless  might  be 
claimed  if  there  had  been  a  fraud  or  breach  of  some  contact  or  war- 
ranty contained  in  the  conveyance:  Joliffe  v.  Baker,  11  Q.  B.  D.  255; 
Nash  V.  Wooderson,  W.  N.,  Nov.  22,  1884,  p.  2lO. 

In  a  recent  case,  where  compensation  was  claimed  by  the  purchaser 
in  his  requisitions  to  the  abstract,  in  consequence  of  a  misdescrip- 
tion of  the  length  of  an  underlease,  Pearson,  J.,  decided  in  favour 
of  the  purchaser,  although  a  conveyance  had  been  executed,  and  the 
purchase-money  paid  into  Court,  as  the  claim  for  compen- 
sation had  not  been  *  withdrawn  at  the  time  the  convey-  [*596] 
ance  was  executed,  and  the  purchase  money  which  was  trust 
property,  had  not  been  distributed  by  the  Trustees,  and  his  Lordship 
directed  a  reference  to  Chambers  to  ascertain  the  amount,  in  case 
the  parties  could  not  agree:  Perrian  v.  Perrian,  W.  N.,  Jan.  19,  1884, 
p.  5. 

The  decision  would,  however,  have  been  different  if  the  trust  prop- 
erty, after  payment  of  interest,  had  been  distributed  by  the  trustees: 
76. 

[Doctrine  of  Specific  Performance  icith  Compensatioyi  Restated. — 
A  conveyance  with  compensation  may  be  allowed  where  a  contract 
has  been  made  for  the  sale  of  an  estate,  which  cannot  be  literally 
performed  in  toto,  whether  by  reason  of  unexpected  faihare  in  the 
title  to  part,  or  inaccuracy  in  the  termsof  description,  or  in  diminu- 
tion in  value  by  liability  to  a  charge:  Adams  Eq.  90. 

If  there  is  great  deficiency  in  the  quantity  of  the  land,  the  court 
will  not  compel  the  vendor  to  make  the  sale  making  a  deduction  in 
the  price  for  the  deficiency.     In  a  case,  therefore,  where  the  mistake 
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has  been  made  bond  fide,  and  is  not  material  to  the  purchasers  en- 
joyment, the  vendor  may  insist  on  performance  with  compensation. 
The  compensation  need  not  be  in  money,  but  it  must  be  capable  of 
being  measured  by  a  pecuniary  standard.  Thus,  in  decreeing  spe- 
cific performance  of  agreements  for  the  partition  of  coal  mines,  an 
allowance  of  so  much  coal  may  be  made. 

As  regards  the  time  in  which  performance  is  required. 

In  general,  in  a  court  of  law,  the  time  within  which  a  contract  is 
to  be  performed  is  as  much  the  essence  of  it  as  any  other  part;  but 
equity  regards  time  somewhat  differently,  and  time  is  not  considered 
the  essence  of  a  contract  unless  it  is  made  so  either  by  the  express 
stipulations  between  the  parties,  the  nature  of  the  property,  or  the 
surrounding  circumstances. 

The  intention  of  the  parties  to  make  time  the  essence,  may  be 
either  express  or  implied,  and  the  point  that  time  is  the  essence  of 
the  contract,  should  be  made  by  the  party  insisting  upon  it,  without 
delay. 

Although  the  time  is  not  the  essence  of  the  contract,  relief  will 
not  be  given  to  any  one  who  unreasonably  delays:  Ditto  v.  Harding, 
73  111.  117. 

The  mere  fact  that  a  day  has  been  specified  for  completion,  will 
not  per  se  render  it  essential.  But  the  parties  may  contract  on  what 
terms  they  will,  and  may  declare,  if  they  so  desire,  that  the  time 
shall  be  coasidered  the  essence  of  the  contract.] 
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JVov.  14,  16,  17,  IS,  23,  1807. 

[reported  14  vEs.  273.] 

Voluntary  Settlement  obtained  by  an  Agent. — Undue  Influence.] — 
Voluntary  settlement  bj/  a  ividowupon  the  defendant,  a  clergyman, 
and  his  family  set  aside,  as  obtained  by  undue  influence  and 
abused  confidence  in  the  defendant,  as  an  agent  undertaking  the 
management  of  her  affairs ;  upon  the  principles  of  public  policy 
and  utility,  applicable  to  the  relation  of  guardian  and  ivard. 

The  object  of  the  bill  in  this  cause  was  to  set  aside  a  conveyance, 
made  by  the  plaintiff  Mrs.  Huguenin,  previously  to  her  marriage 
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with  the  other  plaintiff,  her  second  husband,  as  having  been  im- 
properly and  fraudulently  obtained.  The  following  are  the  prin- 
cipal circumstances  established  by  evidence  and  admission,  under 
which  this  relief  was  sought. 

In  1803,  Mrs.  Huguenin,  then  Mrs.  Hill,  appeared  to  be  entitled 
in  fee  simple  to  the  manors  of  Cleydon  and  Hampton  Gay,  and 
other  estates  in  Oxfordshire,  under  the  ultimate  limitation  of  the 
reversion  by  a  will  dated  1768,  to  her  father,  Richard  Hindes,  who 
had  gone  to  Jamaica,  where  he  acquired  considerable  property,  real 
and  personal,  which  upon  his  death  also  descended  to  her. 

After  some  correspondence  with  their  solicitors  in  England,  she, 
in  September,  1803,  returned  with  her  husband  from  Jamaica. 
He  died  in  October,  1803;  and  in  November,  she  being  then  about 
the  age  of  forty,  first  became  acquainted  with  the  defendant,  Thomas 
Baseley,  a  clergyman,  who  was  also  connected  with  the 
family  of  *  Hindes,  and  had  with  other  persons,  upon  the  [  *  598  ] 
death  of  the  testator  in  1798,  instituted  a  suit  claiming  as 
heirs-at-law  of  Richard  Hindes;  in  which  cause  an  inquiry,  directed 
by  the  Lord  Chancellor,  produced  the  title  of  Mrs.  Huguenin  as  the 
only  child  of  Richard  Hindes. 

The  bill  stated,  that  the  defendant  Baseley,  with  the  view  of  get- 
ting the  control  and  management  of  the  said  estates,  and  of  getting 
them  ultimately  settled  upon  himself,  procured  an  introduction  to 
Mrs.  Huguenin;  and  having  by  various  means  ingratiated  himself 
with  her,  represented  that  her  solicitors  had  mismanaged  and  ne- 
glected her  property,  and  induced  her,  then  a  stranger,  having  no 
friends  or  relations  in  England,  and  being  quite  ignorant  of  the 
value  of  property,  to  withdraw  her  affairs  from  those  solicitors 
and  to  place  them  in  the  hands  of  the  defendant;  who,  with  such 
design,  wrote  the  following  letter,  which  she,  by  his  inducement, 
caused  to  be  copied  and  signed,  and  sent  to  the  solicitors: 

"  Sirs, — Having  been  so  unfortunate  as  to  lose  the  best  of  hus- 
bands and  the  sincerest  friend  by  the  premature  death  of  Mr.  Hill, 
I  feel  myself,  as  it  were,  left  in  that  unprotected  state  that  I  now 
want  the  assistance  of  some  friend  with  whom  I  can  advise  in  the 
adjustment  of  my  affairs,  and  who  will  kindly  interpose  in  seeing 
that  my  property  is  managed  to  the  best  advantage.  From  reflec- 
tion, I  have  the  greatest  reason  to  believe  that  Providence  has  raised 
me  up  a  friend,  and  that  friend  is  Mr.  Baseley,  who  will  take  upon 
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him  the  trouble  of  bringing  all  my  affairs  into  such  a  plan  as  I  shall 
hereafter  be  enabled  to  conduct  them  with  facility  to  myself.  Im- 
pressed with  this  agreeable  idea,  I  beg  leave  to  inform  you  that  I 
commit  (subject  to  my  own  inspection)  the  perfect  arrangement  of 
my  business  with  you  into  Mr.  Baseley's  hands;  and  hope  that  you 
will  prepare, without  any  delay,  every  acccount  that  you  have  standing 
against  me,  with  the  deeds,  &c.,  of  the  estate  at  Hampton.     As  I 

wish  to  leave  London  at  Lady-day  next,  I  must  desire  that 
[  *  599  ]  no  delay  on  your  part  will  take  place.     Mr.  Baseley  '^^  will 

be  ready  to  meet  you  on  the  business,  whenever  you  will 
appoint  a  day.     With  this  determination,  I  remain,  &c. 

"Ann  Hill." 

The  deeds  were  accordingly  delivered  to  Baseley,  and  were  de- 
posited by  him  with  his  solicitor.  The  bill  farther  represented, 
that  the  defendant  artfully  dissuaded  the  plaintiff  from  residing  in 
the  house  at  Hampton  Gay,  and  letting  the  estate,  as  she  had  pro- 
posed, and  recommended  to  her  a  surveyor,  who  gave  a  very  un- 
favourable account  of  the  situation  of  the  estate;  and  the  defendant 
Baseley  soon  afterwards  offered  her  400Z.  a  year  for  a  lease  of  the 
whole,  clear  of  all  expenses,  and  keeping  the  premises  in  repair, 
representing  420Z.  a  year  as  the  utmost  value,  which  was  confirmed 
by  his  solicitor;  that  she  executed  the  deeds  under  the  persuasion 
of  the  solicitor  that  they  were  her  will,  and  the  lease  to  Baseley, 
and  that  she  had  no  intention  to  give  away  or  settle  her  estate,  &c. 

By  the  deed  dated  the  5th  of  May,.  1804,  which  was  the  subject 
of  the  bill,  the  plaintiff,  Mrs.  Huguenin,  in  consideration  of  10s., 
conveyed  the  Hampton  Gay  estates  to  a  trustee,  his  heirs  and  as- 
signs, to  the  use  that  she  and  her  assigns  might,  during  her  life, 
receive  out  of  the  said  manor,  &c.,  an  annuity  of  400Z.,  secured  by 
a  trust  term  of  500  years;  and  subject  thereto,  to  the  use  of  the  de- 
fendant Baseley,  for  life,  without  impeachment  of  waste,  with  re- 
mainders to  trustees  to  preserve  contingent  remainders  to  his  wife 
for  life,  to  their  children,  born  or  to  be  born,  in  tail,  with  cross  re- 
mainders, and  the  ultimate  remainder  to  Mrs.  Huguenin.  The 
value  of  that  estate  was  rather  more  than  400/.  per  annum. 

The  defendant,  Thomas  Baseley,  by  his  answer  represented,  that 

from  the  time  of  his  first  acquaintance  with  the  plaintiff,  a  great 

intimacy  took  place,  and  she  expressed  great  affection  for  him  and 

his  family;  that  she  complained  of  the  conduct  of  her  solicitors, 
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declaring  her  intention  of  taking  the  management  of  her  afFaira 
from  them;  and  upon  her  application,  he  recommended  to 
her  *his  solicitor  and  a  surveyor,  and  she  intimated  to  the  [  *  600  ] 
defendant  her  intention  of  settling  her  estates  on  him  and 
his  family,  and  requested  him  to  write  to  her  solicitors,  to  acquaint 
them  that  she  should  take  her  affairs  out  of  their  hands;  and  the 
defendant  at  her  request  did  in  her  presence,  and  with  her  sanc- 
tion, and  according  to  her  directions,  write  the  form  of  a  letter  for 
that  purpose,  which  the  plaintiff,  as  he  believes,  copied,  and  sent 
to  her  solicitors;  but  the  defendant  positively  denies  that  such  let- 
ter was  written  at  his  instigation,  or  by  his  desire;  on  the  contrary, 
he  wrote  the  same  at  the  pressing  desire  of  the  plaintiff;  and 
though  the  language  of  the  letter  was  the  defendant's,  yet  the 
substance  was  in  fact  dictated  by  her.  In  another  part  of  the 
answer,  the  defendant  denied  that  ho  induced  her  to  send  that  let- 
ter, stating  his  belief  that  it  was  written  by  him,  but  that  it  was  so 
written  at  the  particular  instance  and  request  of  the  plaintiff,  who 
desired  him  to  draw  up  such  letter,  as  before  mentioned;  and  he 
believes  he  did,  upon  that  occasion,  state  to  the  plaintiff  that,  if  it 
was  her  wish  to  discharge  her  solicitors,  such  letter  ought  to  be  in 
her  own  handwriting,  as  it  would  not  be  so  pi'oper  for  it  to  appear  in 
his  handwriting,  and  the  plaintiff  did  copy  such  letter. 

The  answer  farther  stated,  that  the  plaintiff  frequently  expressed 
to  the  defendant  a  wish  to  settle  her  affairs,  and  make  a  disposi- 
tion of  her  property,  inquiring  whether  the  defendant  was  related 
to  her,  and  who  was  her  heir-at-law;  and  being  informed,  ex- 
pressed a  great  dislike  to  that  family.  And  after  various  conver- 
sations, she  repeated  her  determination  to  settle  the  Hampton  Gay 
estate  on  the  defendant  and  his  family;  and  in  March,  1805,  with- 
out any  persuasion,  suggestion,  or  influence,  she  gave  instructions 
accordingly;  and  the  defendant  understood  her  intention  to  be,  to 
settle  the  estate,  so  as  to  reserve  to  herself  a  rent-charge  for  her 
life  about  equal  to  the  reasonable  rent;  and  that  it  was  her  wish 
that  the  defendant  should  go  and  reside  there  immediately  with  his 
family,  so  that  the  mansion  house  might  be  kept  up;  de- 
claring, that  she  would  never  reside  there  on  *  account  of  [  *  601  ] 
the  trouble  of  repairing,  &c. ;  and  the  defendant  denied 
all  the  charges  of  fraud,  influence,  &c. 

The  answer  of  the  attorney  who  prepared  the  deed,  stated,  that 
when  instructed  by  her  to  prepare  the  settlement,  he  recommended 
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to  her  to  make  a  will,  which  might  be  revoked  or  altered;  when  she 
replied  that  she  would  not  do  it  by  will,  on  that  account,  as,  if  she 
should  alter  her  situation,  she  intended  it  should  not  afPect  the  settle- 
ment of  her  property.  The  defendant,  according  to  the  voluntary  in- 
structions of  the  plaintiff,  prepared  two  deeds  of  settlement;  viz.  that 
the  5th  of  May,  1804,  as  to  the  Hampton  Gay  estate,  in  the  bill  men- 
tioned, and  the  other,  dated  the  21st  of  June,  1804,  relating  to  all  her 
other  estates  and  property.  In  the  former  deed,  blanks  were  left  for 
the  plaintifl'srent  charge  and  the  names  of  the  trustees,  and  she  made 
alterations  as  to  the  uses  among  Baseley's  children,  and  as  to  the 
ultimate  limitation,  which  originally  was  to  Baseley  in  fee.  That 
deed  was  settled,  and  the  other  prepared  by  counsel;  and  they  were 
voluntarily  and  deliberately  executed,  and  the  blanks  filled  up  by 
her  direction. 

This  answer  farther  stated,  that,  in  the  deed  of  the  21st  of  June, 
1804,  the  defendant  Thos.  Baseley,  and  this  defendant,  and  "William 
Sleet,  of  Jamaica,  were  named  trustees,  and  the  estates  and  property 
therein  comprised  were  conveyed  and  assigned  upon  that  trust  during 
the  life  of  the  plaintiff  Ann  Huguenin,  to  convey,  &c.,  according  to 
appointment,  and  to  her  separate  use,  notwithstanding  coverture;  her 
and,  after  her  decease,  for  any  future  husband  surviving  her,  for 
his  life,  with  remainder  to  her  children  by  any  such  marriage,  as 
tenants  in  common  in  tail,  with  cross  remainders,  remainder  to  her 
mother  and  William  James  Clarke  and  the  survivor,  and  to  the 
children  of  Clarke;  with  remainder  to  Thomas  Baseley  and  the  two 
other  persons  named  as  trustees,  as  tenants  in  common;  and  5000Z. 
was  settled  on  Mary  Ann  Elliott;  and  she  was  directed,  during  her 
minority,  to  be  brought  up  by  Mrs.  Baseley,  who  was  to  receive  the 
interest  of  hQr  fortune:  2000 Z.  on  Elizabeth  Eleanor  Clarke; 
lOOZ.  *  a  year  on  Mrs.  Hindes;  200Z.  a  year  on  William  [  *602] 
James  Clarke;  and  by  that  deed  are  settled  several  estates 
in  Jamaica,  with  the  stock;  several  sums  of  money  due  from  differ- 
ent persons;  a  leasehold  estate  in  Middlesex;  the  Manor  of  Cley- 
don,  in  the  county  of  Oxford,  and  all  the  estates  real  and  personal, 
then  late  the  property  of  Thomas  Hindes,  not  before  conveyed  and 
settled  by  the  plaintifif,  and  other  estates  real  and  personal,  stated 
to  be  mentioned  in  the  schedules. 

This  answer  also  denied  all  the  charges  of  fraud,  misrepresenta- 
tion, &c. 
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Sir  S.  Romilly,  Mr.  Hollist,  and  Mr.  Troicer,  for  the  plaintiffs.— - 
The  authorities  against  permitting  a  transaction  of  bounty  to  take 
effect  between  persons  standing  in  certain  relations  are  numerous. 
Among  those  relations,  that  of  guardian  and  ward  is  not  for  this 
purpose  confined  to  persons  so  related  in  a  strict  sense — as  under 
an  appointment  of  guardian  by  will,  or  by  order  of  this  Court;  but 
the  rule  includes  any  person  placing  himself  in  that  situation: 
Hylton  V.  Hylton,  2  Ves.  547 ;  Pierce  v.  Waring  ( a),  Griffin  v.  De 
Veulle  (6),  Hatch  v.  Hatch  (c),  Proof  v.  Hines  (d),  Dixon  v.  01- 
mius  (e),  Wright  v.  Proud  (/),  Neicman  v.  Payne  (g).  The  last  of 
these  cases  is  perhaps  the  most  applicable  to  this  one  person  un- 
dertaking to  manage  the  affairs  of  another.  Such  a  transaction  as 
this,  between  persons  so  connected,  cannot,  upon  principles  of  pub- 
lic policy,  or,  as  Lord  Hardicicke  expresses  it,  public  utility,  be 
permitted. 

The  law  of  other  countries,  however,  affords  authorities  more 
precisely  applying  to  the  circumstances  of  this  case.  According  to 
Pothier  (h),  by  the  ancient  law  of  France,  the  same  doctrine,  that 
by  our  law  prevails  as  between  guardian  and  ward,  is  applied  to  an 
administrateur — a  person  managing  the  affairs  of  another,  who 
cannot  take  a  bounty  either  for  himself  or  his  children,  what  is 
given  to  the  children  being,  with  reference  to  natural  affection,  con- 
sidered as  given  to  the  parent;  and  this,  by  a  singular  con- 
currence with  Lord  Hardicicke,  is  expressed  to  be  *  upon  [  *  603  ] 
the  ground  of  public  utility.  This  case,  however,  goes  be- 
yond that.  This  is  an  instance  of  a  very  peculiar  species  of  influ- 
ence gained  over  the  mind  of  this  lady  by  no  common  means  ap- 
pearing by  the  letter,  written  or  dictated  by  the  defendant  for  Mrs. 
Huguenin  to  copy,  in  terms  which  he  cannot  be  supposed  to  use  in 
the  light  and  profane  way  that  too  frequently  occurs.  The  English 
Courts  of  justice  do  not  afford  an  instance  of  influence  acquired  by 
such  means  (i);  but  in  foreign  Courts  such  instances  have  occured. 

{n)  Cited  1  Ves.  380;  2  Ves.  548,  stated  from  the  Reg.  Lib.  in  Mr.  Cox's 
note.  1  P.  Wms.  121. 

{li)  3  Wood.  App.  16;  1  Bac.  Ab.  109,  ed.  by  Gwill.;  3  P.  Wms.  131,  Mr. 
Cox's  note. 

(c)  9  Ves.  292.  • 

{d)  Ca.  t.  Talb.  111. 

[e)  1  Cox.  414. 

(/)  13  Ves.  136. 

(,7)  2  Ves.  jun.  199. 

(h)  Poth.  Traite  des  Donations  entre  Vifs,  s.  1. 

(t)  See  Norton  i'.  Kelly,  2  Eden,  286. 
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According  to  Pothier,  it  has  been  decided,  upon  the  same  princi- 
ples of  public  utility,  that  a  confessor,  or  director  of  the  consci- 
ence, a  person  to  whom  another  trusted  his  spiritual  concerns  in 
matters  of  religion,  cannot  take  any  bounty  from  the  person  to 
whom  he  acts  in  that  character,  and  the  apprehension  of  the  empire 
which  these  persons  obtain,  was  carried  so  far  that  a  gift  to  the 
order  of  which  they  were  members  was  not  allowed  to  have  efFect. 
Mr.  Richards,  Mr.  Fonblanque,  Mr.  Hart,  Mr.  Martin,  Mr.  Leach. 
and  Mr.  Wetherell,  for  the  defendant. — The  conduct  of  persons  who 
placed  themselves  in  situations  of  confidence,  must  be  examined 
vvith  the  most  scrupulous  attention;  but  there  is  no  rule  that  creates 
a  disability  to  take  a  bounty  under  these  circumstances.  The  result 
of  the  authorities,  is  that  the  transaction  must  be  fairly  sifted;  but 
a  voluntary  deed,  free  from  any  imputation  of  surprise  or  undue 
influence,  spontaneously  executed  by  a  person  with  her  eyes  open, 
cannot  be  set  aside  in  a  Court  of  equity.  In  ViUiers  v.  Beaumont  (k) 
the  principle  that  has  constituted  the  rule  ever  since,  is  laid  down 
by  Lord  Nottingham,  tbat,  if  a  man  will  improvidently  bind  him- 
self up  by  a  voluntary  deed,  and  not  reserve  a  liberty  to  himself  by 
a  power  of  revocation,  this  Court  will  not  loose  the  fetters  he  hath 
put  upon  himself,  but  he  must  lie  down  under  his  own  folly;  for 
if  you  would  relieve  in  such  a  case,  you  must  consequently  establish 
this  proposition,  that  a  man  can  make  no  voluntary  disposition  of 
his  estate  but  by  his  will,  which  would  be  absurd. 

It  is  not  the  province  of  this  Court  to  enable  a  person 
[  *  604  ]  *  to  rescind  an  absurd  disposition  of  property.  The  pro- 
vidence or  improvidence  of  it,  though  an  ingredient,  with 
other  circumstances,  forming  the  inference  that  the  donor  had  not 
the  free  uncontrolled  possession  of  his  mind,  will  not  do  alone.  The 
law  of  this  country  does  not  prevent  even  a  prodigal  disposition  by 
a  person  of  sound  mind  and  under  no  duress.  The  case  of  Dixon 
V.  Olmiiis  ended  in  a  compromise,  Lord  Thurloiv  finding  it  im- 
possible judicially  to  act  upon  his  inclination  to  extend  the  principle. 
A  deed  obtained  by  duress  or  by  fraud,  as  where  the  party  is  de- 
ceived by  the  substitution  of  one  instrument  for  another,  is  void 
throughout,  not  only  as  to  the  author,  but  as  to  all  persons  claim- 
ing under  it;  but  if  a  person,  actuated  by  motives  of  gratitude  for 
services  received  and  benefits  enjoyed,  desirous  of  requiting  those 
services  and  benefits,  executes  a  purpose  of  bounty,  and  not  only  to 

{k)  1  Vera.  100. 
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the  author  of  them,  but  also  to  his  children,  and  the  father,  stand- 
ing in  a  relation  of  confidence,  is  disabled  by  the  rule,  founded  on 
general  policy  or  public  utility,  to  take  in  his  own  person,  the  failure 
of  the  purpose  as  to  the  father,  merely  by  the  effect  of  that  rule  of 
general  policy,  not  through  any  misconduct  or  vice  in  the  transac- 
tion, shall  not  be  extended  to  the  disappointment  of  the  children,  as 
it  would,  if  the  disability  arose  from  want  of  will  in  the  donor,  as 
fn  the  instances  of  duress  or  fraud.  Upon  the  ground  of  general 
policy,  therefore,  the  interest  of  the  children  must  be  distinguished 
from  that  of  the  parent 

In  the  case  of  Wright  v.  Proud  (l),  the  transaction  was  set  aside, 
as  the  party  had  been  deceived  and  practised  upon,  not  exercising 
a  fair  unbiassed  purpose  of  bounty.  The  authority  cited  from  the 
French  law  is  not  supported  by  the  civil  law,  which,  prohibiting 
donations  inter  vivos  on  the  ground  of  relationship,  does  not  go 
beyond  that  of  husband  and  wife:  but  Pothier  (in)  goes  much 
farther  than  the  case  of  administrateur,  to  a  physician,  a  surgeon,  a 
confessor,  every  one  who  may  have  influence,  and  extends  it  even  to 
wills.  The  rule  thus  extended  can  stand  only  upon  the 
principle  of  the  civil  law,  by  which  an  act  of  *  improvi-  [  *  605  ] 
dence  even  may  be  restrained  by  the  Judge.  In  this  country 
a  man  Las  the  absolute  dominion  over  his  property,  and  may  give 
it  away  in  any  manner  he  thinks  proper.  Then,  to  whom  is  bounty 
usually  distributed, — to  strangers,  to  persons  in  whom  no  confidence 
is  placed?  It  is  the  natural  efiPect  of  habits  of  intimate  connection 
and  friendship.  It  is  not  unusual  for  a  gentleman  at  a  certain  age 
to  remunerate  his  tutor  by  a  gift,  who  has  never  been  deemed  in- 
capable of  taking  in  that  way,  yet  that  would  be  within  the  restric- 
tion of  the  French  ordinance,  which,  singular  and  severe  as  it  is, 
does  not  go  the  length  of  prohibiting  a  present  to  the  minister  of  a 
parish  or  chapel  attended  by  the  donor. 

Admitting,  what  is  not  clear  upon  the  authorities,  that  the  re- 
lation of  guardian  and  ward  creates  an  absolute  disability  in  the 
former,  precluding  a  gift  by  the  latter,  without  distinction  between 
an  act  the  result  of  abused  confidence,  under  an  impulse  prevent- 
ing the  free  exercise  of  judgment,  and  the  spontaneous  bounty, 
springing  from  affection,  of  a  person  emancipated  from  control, 
all  accounts  settled.     Admitting  also,  according  to  Griffin  y.  De 

(/)  13  Ves.  136. 

(wi)  Traite  des  Donations  entre  Vifs,  s.  1. 
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Veulle  {n),  that  the  restriction  applies  to  any  person  assuming  the 
oflB.ce  and  functions  of  a  guardian,  though  not  legally  so  consti- 
tuted, is  there  any  case  upon  the  relation  of  guardian  and  ward, 
in  which  youth  and  inexperience  on  one  side  were  not  ingredients  ? 
Was  that  character  ever  applied  to  a  confidential  intercourse  be- 
tween persons  of  advanced  life  and  equal  age?  In  those  circum- 
stances their  intercourse  was  merely  that  of  mutual  kindness  and  recip- 
rocal esteem.  The  defendant  undertook  no  office.  He  never  assumed 
the  functions  of  her  attorney, — a  relation  involving  necessary  con- 
fidence on  one  side,  and  probably  influence  on  the  other,  calling 
for  application  of  the  principle  of  public  policy ;  but  in  the  capacity 
of  attorney  another  person  was  employed  by  the  plaintiff,  her  own 
attorney,  who  prepared  the  deed  from  her  instructions,  without  any 
direction  or  interference  of  the  defendant.  She  went  alone  to  the 
attorney's  office,  and  gave  her  own  instructions,  from  time 
[*606]  to  time  *  dictating  alterations.  It  is  then  said,  the  de- 
fendant was  her  agent.  There  is  no  authority  that  a  mere 
agent,  generally  employed  in  receiving  rents,  &c.,  is  not  capable  of 
receiving  a  gift;  and  the  case  of  Gartside  v.  Ishemvood  (o),  where 
the  leases  were  set  aside  expressly  on  the  ground  of  fraud,  dis- 
proves it.  The  principle  of  public  policy  has  no  reference  to  that 
mere  naked  relation. 

This  defendant,  however,  cannot  be  represented  as  an  agent  in 
that  sense,  undertaking  for  remuneration.  If  he  was  an  agent, 
every  man  acting  for  his  friend  is  so.  Can  it  be  stated  that  a  man 
who  goes  beyond  mere  professions,  engaging  actively  in  the  concerns 
of  his  friend,  is  therefore  obnoxious  to  this  principle  of  public 
policy?  The  utmost  extent  to  which  this  case  can  be  carried  is, 
that  the  defendant,  as  a  friend,  advised  the  plaintiff  as  to  the 
management  of  her  affairs.  Her  purpose  was  settled  to  withdraw 
her  affairs  from  her  former  solicitors.  The  letter  was  obtained 
from  the  defendant  in  pursuance  of  that,  her  own  purpose.  Inca- 
pacity being  neither  proved  nor  alleged,  the  only  ground  for  relief 
between  such  parties  must  be  a  direct  fraud.  The  latter  amounts  to 
no  more  than  a  warm  testimony  of  her  grateful  sense  of  the  de- 
fendant's friendship. 

Sir  Samuel  Romilly,  in  reply. — This  bill  puts  the  relief  it  prays, 

(»)  3  Wood.  App.  16;  1  Bac.  App.  109,  ed.  by  Gwill.;  3  P.  Wms.  131;  Mr. 
Cox's  note. 

(o)  1  Bro.  C.  C.  558. 
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directly  upon  the  ground  of  undue  influence,  exerted  by  the  means 
of  spiritual  ascendency,  distinctly  charging  that  the  defendant  had 
taken  upon  himself  to  be  the  adviser  of  this  lady,  and  the  manager 
of  her  property,  and  stating  the  letter  as  an  instance  of  that  in- 
fluence. But,  divesting  this  case  of  that  relation  and  influence,  and 
considering  it  as  the  case  of  a  stranger,  the  evidence  of  fraud  or 
misapprehension  is  so  strong,  that  this  transaction  could  not  pos- 
sibly stand.  Upon  all  the  evidence  it  cannot  be  represented  that, 
when  she  executed  the  deed,  she  was  apprised  of  its  nature.  How 
is  her  sudden  change  in  so  short  a  period,  from  great  anxiety  about 
this  estate,  to  be  accounted  for,  but  from  the  efl'ect  of  a  sort  of  fas- 
cination ?  Of  what  consequence  was  it  to  Mrs.  Huguenin 
what  repairs  were  to  be  done,  what  *  conditions  were  to  [  *  607  ] 
be  kept,  according  to  the  evidence,  upon  the  supposition 
that  she  was  parting  with  the  estate  for  ever  ?  The  removal  of 
her  husband's  corpse  to  be  buried  at  Hampton  Gay  is  another  cir- 
cumstance utterly  inconsistent  with  the  defendants  representation 
that  she  did  not  intend  to  remain  the  proprietor.  Having  a  mother, 
a  half-brother,  and  sister,  she  was  not  at  a  loss  for  an  object  of 
bounty.  The  evidence  as  to  her  conversation  with  the  attorney, 
suggesting  to  her  that  a  will  would  be  revocable  by  a  change  of  her 
circumstances,  shows  that  she  looked  to  the  possibility  of  a  second 
marriage.  Her  expression  of  satisfaction  at  having  attained  her 
object  cannot  be  explained  upon  the  supposition  that  she  was  giving 
away  her  estate,  but  may  be  accounted  for  if  she  was  to  get  rid  of 
the  trouble  attending  it. 

In  these  cases,  one  of  the  strongest  circumstances,  is  the  appear- 
ance by  one  person  of  consulting  only  the  interest  of  another,  and 
neglecting  his  own.     The  passage  in  Cicero  (p)  is  most  applicable: 

"Totius,  antem  injustitise  nulla  capitalior  est  qnam  eorum,  qui,  cum  roax- 
imefallunt,  id  agant,  ut  viri  boai  esse  videantur." 

The  duty  imposed  upon  the  defendant  by  merely  undertaking 
the  concerns  of  this  lady,  made  it  impossible  for  him  to  take  the 
whole  of  her  estate;  for  it  is  not  necessary  to  go  to  the  extent  that 
he  could  not  accept  any  bounty.  He  took  upon  him  the  entire 
management  of  her  affairs — acting  as  her  agent,  receiving  her  rents, 
attending  arbitrations,  &c.,  &c.  The  rule  is  not  confined  to  attor- 
neys or  persons  entitled  to  reward.     Proof  y.  Mines  (q)  was  the  case 

(p)  Cic.  de  Off.,  Lib.  1,  s.  13.  {q)  Ca.  t.  Talb.  111. 
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of  a  tradesman,  who  ofl&ciously  interfered;  the  relief  stands  upon  a 
general  principle  applyiny  to  all  the  variety  of  relations  in  which  do- 
minion  may  be  exercised  by  onej^erson  over  another  (r) ;  and  this  case 
discovers  one  of  a  very  peculiar  nature, — influence  obtained  through 
the  sacred  character  of  a  minister  of  religion.  Though  there  is  no 
case  (s)  in  which  the  Court  has  proceeded  upon  such  grounds,  the 
general  principle  has  prevailed,  where  the  means  of  ac- 
[  *  608  ]  quiring  influence  were  much  less  *  powerful, — the  respect 
of  a  child  or  ward  for  a  parent  or  guardian.  Pothier  says, 
that,  by  a  latitude  of  interpretation,  proceeding  upon  principles  of 
public  utility,  that  ordinance,  expressly  concerning  only  a  tutor  or 
administrateur,  has  been  extended  to  the  master  of  a  school;  the 
director  of  the  conscience;  the  physician,  who  is  not  permitted 
during  his  attendance  to  take  a  conveyance  from  the  patient;  and 
to  other  relations,  in  which  authority  or  influence  must  be  supposed 
to  exist. 

For  the  proper  determination  of  this  case,  however,  it  is  not 
necessary  to  rely  on  such  authorities.  The  decisions  of  English 
Courts  of  Justice  are  amply  sufficient.  The  same  doctrine,  stated 
by  your  Lordship  in  Hatch  v.  Hatch{t),  was  laid  down  by  Lord 
Chief  Justice  Wilmot,  in  Bridgeman  v.  Green  (u).  There  was  in 
that  case  much  evidence  that  the  person  was  perfectly  aware  of 
what  he  was  doing,  and  had  repeatedly  confirmed  it.  Upon  that, 
Lord  Chief  Justice  Wilmofs  observation  is,  that  it  only  tends  to 
show  more  clearly  the  deep-rooted  influence  obtained  over  him  (v). 
"In  case  of  forgery,  instructions  under  the  hand  of  a  person  whose 
deed  or  will  is  supposed  to  be  forged,  to  the  same  effect  as  the  deed 
or  will,  are  very  material;  but  in  cases  of  undue  influence  and  im- 
position they  prove  nothing;  for  the  same  power  which  produces 
one,  produces  the  other;  and,  therefore, -in stead  of  removing  such 
an  imputation,  it  is  rather  an  additional  evidence  of  it." 

Having  before  (w)  mentioned  the  distinction  of  the  Roman  law 
between  liberality  and  profusion,  he  says,  our  laws  strike  no  such 
boundary — ^^stat  pro  ratione  voluntas  is  the  law  with  us; "  and  this 
Court  never  did  nor  ever  will  annul  donations  merely  as  being  im- 

(r)  See  Dent  r.  Bennett,  4  Mj.  &  Cr.  277,  where  this  proposition  is  ap- 
proved of  by  Lord  Cottenham. 

(s)  See  Norton  v.  Relly,  2  Eden,  286. 

{t)  9  Ves.  292. 

(u)  2  Ves.  627  ;  Wilm.  58. 

(v)  Wilm.  70. 

(w)  Wilm.  6,  61. 
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provident,  and  such  as  a  wise  man  -would  not  have  made,  or  a  man  of 
very  nice  honour  have  accepted;  nor  will  this  Court  measure  the 
degrees  of  understanding,  and  say,  that  a  weak  man,  provided  he 
is  out  of  the  reach  of  a  commission,  may  not  give  as  well  as  a  wise 
man.  But,  though  this  Court  disclaims  any  such  jurisdiction,  yet 
where  a  gift  is  immoderate,  bears  no  proportion  to  the 
*  circumstances  of  the  giver,  where  no  reason  appears,  or  [  *  609  ] 
the  reason  given  is  falsified,  and  the  giver  is  a  weak  man, 
liable  to  be  imposed  upon,  this  Court  will  look  upon  such  a  gift  with 
a  very  jealous  eye,  and  very  strictly  examine  the  conduct  of  the 
persons  in  whose  favour  it  is  made;  and  if  it  sees  that  any  arts  or 
stratagems,  or  any  undue  means  have  been  used — if  it  sees  the  least 
apeck  of  imposition  at  the  bottom,  or  that  the  donor  is  in  such  a 
situation  with  respect  to  the  donee  as  may  naturally  give  an  undue 
influence  over  him — if  there  be  the  least  scintilla  of  fraud,  this 
Court  will  and  ought  to  interpose;  and  by  the  exertion  of  such  a 
jurisdiction,  they  are  so  far  from  infringing  the  right  of  alienation, 
which  is  the  inseparable  incident  of  property,  that  they  act  upon 
the  principle  of  securing  the  full,  ample,  and  uninfluenced  enjoy- 
ment of  it. 

The  ground,  as  between  guardian  and  ward,  is  put  upon  the  dan- 
ger, either  of  inducing  guardians  to  flatter  the  passions  of  their 
wards,  or  of  the  improper  exercise  of  their  authority,  as  the  relation 
of  husband  and  wife  is  guarded  from  the  efi^ects  both  of  indulgence 
and  severity. 

If  this  reasoning  has  any  weight,  does  not  the  principle  apply  with 
infinitely  greater  force  to  the  present  case  ?  "What  is  the  authority 
of  a  guardian,  or  even  parental  authority;  what  are  the  means  of  in- 
fluence, by  severity  or  indulgence,  in  such  a  relation,  compared  with 
the  power  of  religious  impressions  under  the  ascendency  of  a  spir- 
itual adviser;  with  such  an  engine  to  work  upon  the  passions;  to 
excite  superstitious  fears  or  pious  hopes;  to  inspire,  as  the  object 
may  be  best  promoted,  despair  or  confidence;  to  alarm  the  conscience 
by  the  horrors  of  eternal  misery,  or  support  the  drooping  spirits  by 
unfolding  the  prospect  of  eternal  happiness:  that  good  or  evil  which 
is  never  to  end  ?  What  are  all  other  means  to  these?  Are  inferior  con- 
siderations to  have  so  much  effect;  and  is  no  regard  to  be  given  to 
the  most  powerful  motive  that  can  actuate  the  human  mind  ?  Though 
no  direct  authority  is  prodiiced,  your  Lordship,  dispensing 
justice  *  by  the  same  rule  as  your  predecessors,  upon  such  a  [  *  610  ] 
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subject,  not  confined  within  the  narrow  limits  of  precedent,  will,  as  a 
new  relation  appears,  look  into  the  principles  that  govern  the  human 
heart,  and  decide  in  a  case,  far  the  strongest  that  has  occurred,  upon 
this  ground  alone,  from  its  infinite  importance  to  the  community. 


November-  23,  1807. — Lord  Chancellor  Eldon. — With  regard  to 
the  interests  of  the  wife  and  children  of  the  defendant,  there  was  no 
personal  interference  upon  their  part  in  the  transactions  that  have 
produced  this  suit.  If,  therefore,  their  estates  are  tn  be  taken  from 
them,  that  relief  must  be  given  with  reference  to  the  conduct  of 
other  persons;  and  I  should  regret  that  any  doubt  could  be  enter- 
tained, whether  it  is  not  competent  to  a  Court  of  equity  to  take  away 
from  third  persons  the  benefits  which  they  have  derived  from  the 
fraud,  imposition,  or  undue  influence  of  others.  The  case  of  Bridge- 
man  V.  Green  (x)  is  an  express  authority,  that  it  is  within  the  reach 
of  the  principle  of  this  Court,  to  declare  that  interests  so  gained  by 
third  persons,  cannot  possiV)ly  be  held  by  them;  and  Lord  Hard- 
tuicke  observes  justly,  that  if  a  person  could  get  out  of  the  reach  of 
the  doctrine  and  principle  of  this  Court,  by  giving  interests  to  third 
persons,  instead  of  reserving  them  to  himself,  it  would  be  almost  im- 
possible ever  to  reach  a  case  of  fraud.  In  that  instance,  therefore, 
the  interest  of  the  son  was  considered  as  capable  of  being  affected 
by  the  decree  as  the  interest  of  the  father.  The  case  afterwards 
came  before  the  Lords  Commissioners;  and  Lord  Chief  Justice  Wil- 
mot  expresses  himself  thus  {y): — 

"There  is  no  pretence  that  Green's  brother,  or  his  wife,  was  party 
to  any  imposition,  or  had  any  due  or  undue  influence  over  the  plain- 
tiff; but  does  it  follow  from  thence,  that  they  must  keep  the  money? 
No:  whoever  receives  it  must  take  it  tainted  and  infected  with  the 
undue  influence  and  imposition  of  the  person  procuring  the 
[*611]  gift:  his  partitioning  and  cantoning  it  out  *  amongst  hfs  re- 
lations and  friends  will  not  purify  the  gift,  and  protect  it 
against  the  equity  of  the  person  imposed  upon.  Let  the  hand  re- 
ceiving it  be  ever  so  chaste,  yet,  if  it  comes  through  a  polluted  chan- 
nel, the  obligation  of  restitution  will  follow  it. 

Relief  against  a  fraud. — This  was  also  the  doctrine  of  Lord  Thur- 
loiv,  in  the  case  that  has  been  referred  to:  Luttrel  v.  Lord  Waltham, 
sometimes  cited  as  Dixon  v.  Olmius;  and,  though  it  was  not  prac- 

(X)  2  Ves.  627,  Wilm.  58. 
iy)  Wilm.  64. 
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tically  acted  upon,  Lord  Thurloio  was  inclined  to  carry  it  farther. 
The  object  of  that  bill  in  that  case  was,  that  an  estate  should  be 
enjoyed  as  if  a  recovery  had  been  suffered,  upon  the  ground  that 
Luttrel  had,  while  Lord  Waltham  was,  upon  his  death-bed,  engaged 
in  sufPering  a  recovery,  prevented  it  with  the  view  that  the  estate 
should  devolve  upon  the  person  with  whom  he  was  connected.  The 
estate  was  by  the  law  vested  in  that,  individual:  a  much  stronger 
case,  therefore,  than  the  acquisition  of  property  through  imposition. 
Lord  Thurloiv,  whatever  might  have  been  his  final  decision  upon 
that  case,  had  no  doubt  that  it  was  against  conscience,  that  one 
person  should  hold  a  benefit  which  he  derived  through  the  fraud  of 
another;  and  I  have  reason  to  know  that  his  Lordship  would  not 
have  discussed  the  case  so  much  at  large,  if  it  had  been  no  more 
than  that.  These  plaintiffs,  therefore,  if  entitled  to  relief  against 
Baseley,  are  equally  entitled  against  all  the  branches  of  his  family. 
No  discretion  upon  honourable  or  delicate  feelings  to  relieve  against 
a  voluntary  gift,  even  strij^ping  the  owner  entirely  of  his  property,  if 
there  was  no  undue  influence. — Then,  as  to  persons  concerned  in 
these  transactions,  I  agree  with  the  argument,  that  it  is  not  upon  the 
feelings  which  a  delicate  and  honourable  man  must  experience, 
hearing  these  instruments,  taken  altogether,  as  I  think  myself  bound 
to  take  them,  nor  upon  any  notion  of  discretion  in  this  Court  to  pre- 
vent a  voluntary  gift,  by  a  man  stripping  himself  entirely  of  his 
property,  if  undue  influence  is  not  imputed,  that  any  judge  sitting 
here  has  ever  thought  himself  at  liberty  to  interpose.  I  agree, 
further,  that  the  relief  must  proceed  upon  what  is  alleged  and 
proved  by  the  person  complaining;  that  their  complaints  must  be 
treated  as  effectual  or  ineff'ectual,  according  to  what  they 
have,  not  what  they  could  have  represented:  *  also,  as  to  [  *612] 
the  defence,  it  may  frequently  happen  that  many  passages 
may  have  taken  place  in  the  course  of  the  transaction  that  are  not 
brought  into  view;  but  the  case  must  be  dealt  with  as  it  is  alleged 
and  proved.  I  have,  therefore,  looked  through  this  bill  with  refer- 
ence to  the  frame  of  it,  and  I  have  no  doubt  this  case  might  have 
been  more  clearly  reached,  if  the  situation  of  the  parties  had  enabled 
them  to  go  through  all  the  difficulties  as  to  amendment;  also,  that 
many  circumstances  might  have  been  brought  forward  on  behalf  of 
the  defendants,  which  I  am  bound  not  to  look  at;  but  taking  the 
case  as  it  stands,  though  there  is  in  this  bill  much  foul  allegation, 
which,  if  not  true  ought  not  to  be  there,  and  a  great  deal  of  which 

651 


'^  G13  HUGUENIN  V.  BASELEY. 

is  denied  and  clearly  disproved,  there  is  enough  upon  the  bill  and 
in  evidence,  to  show  that  this  deed  cannot  stand,  if  the  whole  trans- 
action, taken  together,  cannot  stand. 

This  bill  seeks  relief  only  as  to  the  deed  of  May,  1804.  The 
deed  of  June  relates  to  other  estates;  unquestionably  has  very  dif- 
ferent provisions,  for  very  different  persons;  reserving  a  degree  of 
dominion,  and  considerable  dominion,  to  Mrs.  Huguenin  over  that 
property;  and  I  am  disposed  to  think,  that  deed  could  not  be  made 
the  subject  of  the  same  bill;  at  least,  that  it  was  not  necessary  to 
complicate  this  cause  by  making  that  a  subject  of  the  relief  prayed. 
But  the  view  I  take  of  this  case  is  this:  that,  attending  to  the  effect 
of  the  letter,  the  evidence  of  the  transactions  among  these  parties, 
and  attending  more  especially  to  the  evidence  of  the  attorney,  the 
defence  rests  in  a  great  measure  upon  this:  that  the  Court  is,  by 
the  nature  of  the  defence,  required  to  look  at  this  deed,  not  merely 
by  itself,  but  as  being  more  or  less  justified  with  reference  to  the 
whole  of  the  transactions,  in  the  course  of  which  it  was  executed; 
and  it  is  much  the  same  as  if  the  defendant  had  said,  he  puts  his 
case,  not  upon  that  instrument  merely,  but  as  part  of  a  general 
arrangement  of  the  plaintiff's  affairs;  and  that  the  deed  is  to  be 
considered  with  regard  not  merely  to  its  own  contents,  but  to  the 

whole  transaction,  of  which  this  deed  forms  a  part. 
[  *  613  ]  *  The  great  body  of  evidence  shows  the  alarm  of  this 
lady  at  the  trouble  of  taking  possession  of  an  estate  dilapi- 
dated. Upon  the  evidence,  until  November,  1803,  she  had  no  ac- 
quaintance whatsoever  with  Baseley.  Her  age  was  about  forty. 
She  had  left  in  the  West  Indies  a  mother;  had  great  regard  for  a 
female  child,  Mary  Ann  Elliott;  and  had  also  a  natural  half-brother, 
named  Clarke,  of  the  age  of  sixteen,  in  whose  education  she  appears 
to  have  been  much  interested.  She  brought  him  over  to  England; 
placed  him  with  Mr.  Baseley  at  an  expense  to  herself  of  200?.  a 
year.  Her  brother-in-law,  Benjamin  Hill,  states,  that  he,  previously 
to  the  introduction  of  Baseley,  managed  her  concerns;  and  that, 
until  after  that  introduction,  she  expressed  her  entire  satisfaction 
with  the  care  of  the  solicitors  in  whose  hands  her  affairs  in  this 
kingdom  were  placed,  which  is  confirmed  by  another  witness.  The 
bill  charges  Baseley  with  infusing  into  her  mind  great  dissatisfac- 
tion with  the  management,  and  the  want  of  professional  skill  and 
care  of  those  solicitors.  The  inference,  that  this  dissatisfaction  was 
created  in  her  mind  by  Baseley,  is  too  strong:  that  she  entertained 
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that  disaffection  is  clear:  that  Baseley  did  not  discourage  it,  that 
he  gave  into  it,  is  in  evidence:  that  he  created  it,  I  cannot  say:  that 
he  participated  in,  and  acted  upon  it  with  her,  is  clearly  established. 

In  October,  preceding  the  month  of  January  when  her  affairs 
were  taken  out  of  the  hands  of  those  solicitors,  her  husband,  who 
came  with  her  to  England,  died.  She  lived  with,  or  was  frequently 
with  the  two  brothers  of  her  deceased  husband.  The  answer,  there- 
fore, stating  that  she  was  not  without  friends  in  this  country  is 
material;  but  in  this  view  only,  that  it  could  be  supposed  she  had 
ever  consulted  with  them.  There  is,  however,  no  evidence,  that . 
either  Baseley  ever  stated  to  them  what  she  proposed  to  do,  or  that 
the  attorney  concerned  in  the  transaction,  as  Lord  Chief  Justice 
Wilmot  says,  felt' the  obligation  of  talking  both  with  the  grantor 
and  the  grantee,  before  this  proposition  was  carried  into  effect. 
Benjamin  Hill,  one  of  [her  brothers-in-law,  laid  aside  all 
the  business  after  the  *  solicitors  were  discharged;  and  [*614] 
as  to  George  Hill,  though  there  is  evidence  that  she  did 
declare  her  purpose,  it  was  in  conversations,  in  which  it  was  sug- 
gested to  them  both,  and  that  ample  provision  was  to  be  made  for 
their  children,  which  I  fear  had  some  influence  with  them.  No 
such  provision,  however,  was  made. 

It  is  doubtful,  upon  the  report,  whether  Mrs.  Huguenin  had  the 
immediate  means  of  acting  with  the  freedom  of  an  affluent  person. 
At  the  date  of  the  report,  the  rents  remained  to  be  accounted  for  by 
Baseley,  to  the  amount  of  300Z.  or  400Z.  After  the  date  of  that  re- 
port, small  sums  were  lent  to  her:  she  had  not  even  then  paid  the 
costs  of  the  deed;  she  had  borrowed  lOOZ.  from  the  attorney;  and 
there  is  one  item  of  57Z.,  advanced  by  Baseley  after  June,  1804,  to 
discharge  her  husband  from  an  arrest.  Certainly,  therefore,  she 
was  not  in  a  condition  of  immediate  affluence.  Under  the  influence 
of  her  dissatisfaction  at  the  conduct  of  the  solicitors,  in  January, 
1803,  either  she  adopted  the  resolution  of  dismissing  them,  and 
placing  the  whole  management  of  all  her  concerns  in  the  hands  of 
Baseley,  calling  upon  him  to  assist  her  in  executing  it,  or  it  was 
suggested  to  her  by  Baseley.  _My  opinion  is,  that  the  weight  of  the 
evidence,  which  does  not  agree  upon  this,  is,  that  she  called  upon 
Baseley,  and  desired  him  to  assist  her  in  executing  that  purpose  of 
her  own.  If  the  proposition  was  her  own,  yet  the  transaction,  in  a 
Court  of  justice,  has  this  character  at  least,  that  it  was  demonstra- 
tion to  Baseley  that  she  placed  confidence  in  him,  as  high  as  one 
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individual  ever  placed  in  another.  Where  the  evidence  is  contra- 
dictory, the  fairest  way  to  the  defendant  is  to  take  his  own  account; 
and  his  answer  represents  it  thus,  that  she  called  and  requested 
him  to  write  a  letter  to  the  solicitors;  and  at  her  request  he  did,  in 
her  presence,  with  her  sanction,  and  by  her  direction,  write  the 
form  of  a  letter,  which  he  believes  she  copied  and  sent  to  them;  but 
he  positively  denies  that  it  was  written  at  his  instigation  or  by  his 
desire,  and  says  he  wrote  it  at  her  pressing  desire;  and  though  the 
language  was  his,  the  substance  was  hers.  Who  dictated 
[*615  ]  that  letter  is  of  very  little  *  importance.  If  at  her  dicta- 
tion he  wrote  it,  and  permitted  her  to  send  it,  that  is  the 
most  direct  communication  to  him  of  the  nature  and  extent  of  the 
confidence  she  placed  in  him;  and  the  language  of  a  Court  of  jus- 
tice has  in  all  times  been,  that,  if  a  man  does  not  choose  to  act  upon 
the  confidence  appearing  in  the  course  of  the  transaction  to  be  so  re- 
posed in  him,  he  ought  to  reject  it  as  soon  as  proposed.  This  letter 
is,  therefore,  upon  the  answer,  to  be  taken  as  expressing  her  senti- 
ments in  his  language.  The  effect  of  it  is,  at  least  a  communica- 
tion to  him  of  the  information  that  she  was  unprotected  by  the 
death  of  her  husband;  that  she  wanted  assistance  for  the  purpose  of 
advising  her  in  the  adjustment  of  her  aflPairs;  that  she  wanted  that 
friend  which  Providence  had  raised  up  for  the  purpose  of  kindly 
interposing  in  seeing  that  her  property  was  managed  to  the  best 
advantage,  and  her  affairs  brought  into  such  a  plan  that  she  could 
conduct  them  with  facility  to  herself. 

This  letter  produced  from  the  solicitors,  rather  too  hastily,  a  total 
severance  of  themselves  from  the  concern;  and  Baseley  entered,  to 
a  certain  degree  at  least,  upon  the  management  of  them.  The  pur- 
poses expressed  and  alluded  to  in  that  letter,  cannot  mean  that  all 
her  estate  should  be  given  away:  that  she  was  to  be  enabled  to  con- 
duct her  affairs  with  facility  by  giving  up  all  her  title.  The  attor- 
ney, who  states  that  he  was  satisfied  that  she  had  made  up  her  mind 
as  to  all  her  affairs,  prepared  in  Junethese  two  deeds,  conveying 
this  estate,  worth  at  that  time,  at  the  lowest  calculation,  420Z.  a 
year,  which  Annesley  wished  to  purchase  upon  the  supposition  that 
it  was  worth  610^.  a  year,  subject  to  a  rent  charge  to  herself,  with 
a  term  in  trustees  to  secure  it  to  Baseley  for  life;  with  remainders 
to  Mrs.  Baseley  for  life,  and  to  all  their  children,  born  or  to  be  born, 
and  the  ultimate  limitation  to  Mrs.  Huguenin.  A  deed  was  pre- 
pared at  the  same  time,  which  appears  intended  to  be  a  conveyance 
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of  all  her  property,  but  which  they  were  very  much  perpk-xed  to 
describe,  conveyiag  all  her  freehold  estates  in  the  West  Indies  and 
everywhere,  none  of  the  parties  knowing  what  they  were; 
all  the  leaseholds  for  '^^ lives  mentioned  in  the  schedule,  of  [*61G] 
of  which  there  are  none:  and  all  the  leaseholds  for  years, 
of  which  there  are  some,  to  her  for  her  separate  use  for  life;  with 
remainders  to  the  husband  whom  she  should  marry,  surviving  her, 
and  to  Mrs.  Hindes,  and  young  Clarke  and  his  children;  and  the 
ultimate  limitation,  for  what  reasons  is  not  explained,  to  Baseley 
and  the  attorney,  and  a  person  resident  in  the  West  Indies:  this 
contemporaneous  deed  permitted  to  be  made  by  her,  having  in 
contemplation  a  second  marriage,  which  appears  upon  the  deed 
itself. 

To  the  question,  whether  these  instruments  being  such  as  I  have 
represented  them,  the  consequence  is,  that  this  Court  shall  undo 
them,  I  answer,  no,  if  they  are  the  pure,  voluntary,  well-understood 
acts  of  her  mind;  but  if  they  have  not  that  character,  if  they  are 
the  result  of  her  notion,  that  this  is  the  true  effect  of  that  friendly 
assistance,  that  kind  providential  interference  to  which  she  was 
looking  for  the  management  of  her  affairs  with  advantage  and 
facility  to  herself;  if  the  conveyance  was  executed  under  the  effect 
of  that,  which  has  always  been  considered  in  this  Court  as  undue 
influence,  if  the  deeds  themselves,  which  are  the  best  evidence,  de- 
monstrate, and  if  they  are  confirmed  by  extrinsic  evidence,  that 
they  are  not  the  pure,  well -understood  acts  of  her  mind,  this  Court 
will  undo  them. 

Has  an  instance  ever  occurred  that  a  person,  situated  as  this  lady, 
was  permitted  to  execute  such  instruments  as  these,  with  a  purpose 
of  marriage  demonstrated  upon  one  of  them,  and  having  a  mother, 
and  other  persons  whom  she  regarded  with  affection  and  anxiety 
for  their  welfare  in  life  ?  As  to  the  absence  of  a  poicer  of  revoca- 
tion in  a  voluntary  deed,  Lord  Hardivicke  reasons  with  great  force 
as  to  the  voluntary  deed,  upon  the  same  principle  which  induced 
me  to  ask,  how  it  happens  that  there  is  no  power  of  revocation  in 
this  instrument.  There  was  in  that  deed  a  power  of  revocation: 
but  it  was  a  power  to  revoke  in  the  presence  of  three  persons,  who, 
perhaps,  never  could  be  got  together,  which  was  therefore  consid- 
ered as  if  there  had  been  no  power  of  revocation;  and  the 
want  of  such  power  was  considered  strong  evidence  *that  [  *617  ] 
the  party  did  not  understand  the  transaction,  whence  arose 
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a  strong  inference  of  an  undue  purpose.  There  is  in  this  case  an 
attempt  to  show  why  there  was  not  a  power  of  revocation ;  and  that 
is  a  part  of  the  transaction  one  of  the  most  liable  to  objection.  The 
evidence  and  answer  of  the  attorney  go  to  this  distinctly,  that  sho 
informed  him  she  was  to  have  all  her  affairs  arranged.  He  was 
struck  with  the  circumstance  of  her  making  an.  irrevocable  deed, 
and  told  her  that  she  should  make  a  will.  AVhen  she  said  that  this 
was  to  be  a  permanent  arrangement,  is  it  too  much  to  say  the  attor- 
ney permitted  himself  to  be  surprised  into  an  act  depriving  her  of 
her  property  fc*-  the  benefit  of  Baseley's  family,  and  for  no  provi- 
dent or  wise  purpose  fettering  all  her  other  property  by  the  vari- 
ous limitations  in  the  other  deed?  I  do  not  say  instruments  are  to 
be  set  aside  by  the  want  of  great  delicacy  in  the  person  who  pre- 
pared them:  but  I  am  bound  to  look  at  all  the  circumstances  that 
led  to  the  execution  of  a  voluntary  instrument,  and  to  observe  that 
the  attorney  did  not  state  this  improvident  act  to  the  brother  of 
this  lady,  or,  as  Lord  Chief  Justice  Wilmot  says  (2),  go  and  talk 
both  to  the  grantor  and  grantee  upon  it.  "What  she  said  to  him 
musihave  suggested  to  him  a  reason  for  resisting  more  strenuously. 
The  Court  cannot  pay  attention  to  such  circumstances  as  are  alleged 
upon  this  part  of  the  case. 

The  deed,  being  drawn  by  the  attorney,  was  laid  before  a  con- 
veyancer, and  the  simple  question  put  was,  whether  a  fine  and  re- 
covery were  necessary.  Why  that  should  be  thought  of  I  do  not 
know,  as  she  had  the  remainder  in  fee  simple  vested  in  possession. 
Some  observation  occurs  upon  the  contents  of  that  instrument. 
Her  annuity  of  400Z.  is  merely  reserved,  payable  quarterly,  not  se- 
cured by  any  personal  obligation.  The  three  tnistees  and  the  rent- 
charge  are  left  in  blank  before  the  deed  was  laid  before  counsel, 
and  the  filling  up  those  blanks  is  left  to  Baseley  and  herself;  and 
the  power  of  changing  the  trustees  does  not  depend  upon  her 
pleasure,  but  is  only  given  in  the  cases  of  inability  or  re- 
[  *618]  fusal  to  act.  The  *  reason  that  there  is  no  power  of  re- 
vocation is,  that  the  gentleman  before  whom  the  draft  was 
laid  thought  his  business  was  to  execute  the  intention  of  the  parties. 
There  is  a  difference  of  opinion  upon  that,  other  gentlemen  thinking 
some  observation  necessary.  Upon  the  instructions  for  the  other 
deed,  however,  they  do  not  intimate  that  there  is  to  be  any  power  of 
revocation,  or  that  she  is  to  have  any  power  to  alter  the  uses.  Not  a 

(2)  Wilm.  69.^ 
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word  is  dropped  upon  the  subject.  But  by  that  deed  this  lady,  who 
was  so  shocked  at  the  notion  of  having  a  provision  that  was  not  to 
be  permanent,  has  the  power  of  making  a  deed  or  wiJ  to  alter  com- 
pletely these  uses.  Is  there  any  evidence  showing  why  that  power 
should  be  there  ?— a  power  not  to  revoke  the  uses,  but  much  less 
convenient,  yet  open  to  all  the  objections  that  she  could  have  to  a 
temporary  instrument,  as  not  binding  herself  down. 

Other  observations  occur  upon  these  instruments.  This  latter 
deed,  in  the  limitation  as  to  all  the  estates,  provides  an  interest  to 
a  husband  surviving,  and  to  her  children.  According  to  the  in- 
structions, as  to  all  the  money  property  (and  they  settle  property  in 
the  funds,  though  there  was  none),  they  omit  the  provisions  for  the 
husband  and  children,  which,  however,  they  thought  they  had  in- 
serted, as  there  is,  afterwards,  a  provision  upon  failure  of  children. 
Another  circumstance  as  to  the  instrument  of  the  21st  of  June, 
1804,  is  that  the  instructions  as  to  the  trustees'  names  mention 
Baseley,  the  attorney.  Sleet,  and  Anderson;  and  the  insertion  of 
Anderson  is  material.  It  is  proved  that  she  frequently  visited  him 
and  he  is  named  as  a  trustee;  but  his  name  is  afterwards  struck  out. 
Clearly,  at  the  time  of  the  instructions,  it  was  not  intended  that 
there  should  be  an  ultimate  limitation  to  the  trustees  for  their  own 
use;  but  they  were  to  be  trustees  for  undefined  purposes.  The  deed 
was  originally  drawn  so  expressing  the  trust  to  be  for  such  uses  as 
they  should  think  necessary  and  proper:  but  that  was  afterwards 
struck  out,  and  the  use  for  the  benefit  of  the  trustees  themselver. 
substituted. 

It  does  not  rest  there.  Suppose  these  transactions 
*  entirely  separate.  Proposing  to  put  under  the  fetters  of  [  *  619  ] 
these  limitations  all  her  considerable  West  India  and 
other  property,  for  the  purposes  of  facility  of  management,  and 
putting  it  out  of  her  own  reach,  she  is  permitted  to  place  her  West 
India  property  under  the  care  of  a  clergyman  and  an  attorney  in 
England,  and  a  person  resident  in  the  West  Indies.  The  power  of 
management  is  certainly  stated  to  be  for  her  life,  subjected  to  her 
control;  how  efficacious,  every  one  knows,  without  any  control  what- 
soever after  her  death.  The  management  is  perfectly  ad  libitum, 
to  lease  and  carve  out  of  the  estates  other  interests;  and  they  have 
all  discretionery  powers  as  to  the  children  Mary  Elliott,  and  Clarke; 
and  she  could  not  change  any  of  the  trustees  without  executing  that 
power  which  it  is  supposed  she  had  determined  not  to  have. 
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If  such  is  the  nature  of  these  deeds,  and  the  defendant,  according 
to  the  letter  that  is  in  evidence,  permitted  her  to  suppose  that  he 
was  to  take  the  management  for  her  benefit,  without  considering 
what  an  agent  engaged  for  reward  can  do,  the  known  doctrine  is, 
that  the  fruit  of  that  relation,  if  it  was  not  absolutely  dissolved,  can- 
not be  permitted  to  subsist.  Then,  was  the  relation  dissolved? 
Look  at  the  transactions  from  the  date  of  the  letter  to  the  end  of  the 
year:  possession  taken,  and  her  anxious  wish  that  Baseley  should  be 
the  occupier,  proved;  her  satisfaction  expressed  at  seeing  the  house 
repaired;  her  declarations  that  she  could  not  possibly  think  of  un- 
dertaking that  trouble;  and  that  it  was  with  exultation  and  satisfac- 
tion, as  some  of  the  witnesses  express  it,  that  she  got  rid  of  the  es- 
tate; that  it  was  no  object  to  her,  that  she  had  so  much  property,  it 
was  a  subject  of  delight  to  her  that  Baseley  was  to  occupy  that  which 
was  given  to  him.  Take  it  that  she  intended  to  give  it  to  him,  it  is  by 
no  means  out  of  the  reach  of  the  principle.  The  question  is  not 
tuhether  she  knew  what  she  was  doing,  had  done,  or  proposed  to  do^ 
but  hoiv  the  intention  teas  produced ;  whether  all  that  care  and  prov- 
idence was  placed  round  her,  as  against  those  ivho  advised  her,  whicli, 
from  their  situation,  and  relation  with  respect  to  her,  they 
[  *  620  ]  were  bound  to  exert  on  *  her  behalf.  Her  sitiiation,  with 
reference  to  pecuniary  circumstances  during  the  whole 
period,  must  also  be  attended  to,  her  husband,  a  few  weeks  before, 
having  been  relieved  from  distress  by  a  sum  of  money  advanced  by 
Baseley. 

In  that  view  of  the  case,  no  evidence  out  of  these  instruments 
could  satisfy  me  that  Mrs.  Huguenin  understood  them.  I  believe, 
further,  that  the  parties  to  the  transaction  did  not  understand  it. 
Repeating  therefore,  distinctly,  that  this  Court  is  not  to  undo  vol- 
untary deeds,  I  represent  the  question  thus — whether  she  executed 
these  instruments  not  only  voluntarily,  but  with  that  knowledge  of 
all  their  eflPect,  nature,  and  consequences,  which  the  defendants  Base- 
ley  and  the  attorney  were  bound  by  their  duty  to  communicate  to 
her,  before  she  was  suffered  to  execute  them;  and  though,  perhaps, 
they  were  not  aware  of  the  duties  which  this  Court  required '  from 
them  in  the  situation  in  which  they  stood,  where  the  decision  rests 
upon  the  ground  of  public  utility,  for  tjie  purpose  of  maintaining 
the  principle,  it  is  necessary  to  impute  knowledge  which  the  party 
may  not  actually  have  had.  These  parties,  therefore,  cannot  pos- 
sibly hold  the  benefit  of  these  instruments. 
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As  to  the  costs,  the  same  principles  of  public  utility  that  require 
me  to  decree  that  these  instruments  shall  be  delivered  up,  compel 
me  to  make  that  decree  at  the  cost  of  the  defendant.  As  to  or- 
dering the  deeds  and  papers  to  be  delivered  up,  I  have  not,  upon 
this  form  of  the  bill,  authority  to  examine  here  the  contents  of  the 
rest  of  the  attorney's  bill  of  costs,  who,  by  happening  to  be  en- 
gaged in  a  transaction  that  cannot  be  maintained,  would  not  lose 
his  lien  upon  the  papers  with  reference  to  other  transactions.  If, 
however,  Mrs.  Huguenin  ought  not  to  have  been  permitted  to  ex- 
ecute the  deed,  I  am  bound  by  the  principle  established  in  Bridge- 
man  V.  Green  (a),  and  other  cases,  to  hold,  that  if  an  attorney  thinks 
proper  to  do  more  than  obey  the  instructions  which  he  ought  not  to 
have  permitted  to  take  effect,  the  Court  has  frequently  said 
that  it  is  not  sufficient;  and  if  he  has  not  *  only  carried  [  *  621  ] 
into  execution  an  intention  which  he  ought  not  to  have  per- 
mitted to  take  effect,  but  has  also  taken  to  himself  an  advantage  with 
respect  to  the  property,  persons  not  being  consulted  who  ought  to 
have  been  consulted  (alluding  to  the  ultimate  limitation  to  the  trus 
tees),  it  deserves  serious  consideration  whether  he  shall  not  pay  the 
costs  if  the  other  cannot.  If,  however,  these  papers  are  to  be  deliv- 
ered up  on  payment  of  the  attorney's  bill,  he  cannot  be  permitted  to 
charge  for  drawing  instruments  which  the  decree  says  ought  not  to 
have  been  executed. 

One  circumstance  now  occurs  to  me,  which  I  shall  notice,  that  it 
may  not  be  supposed  to  have  escaped  me.  If  there  is  anything  like 
consideration,  it  is  the  consideration  that  arises  out  of  the  circum- 
stances that  Baseley  would  repair  and  lay  out  money  upon  the  es- 
tate. If  that  had  been  expressed,  it  would  have  amounted  to  so 
little,  as  valuable  consideration,  that  the  Court  would  not  have  been 
justified  in  paying  much  attention  to  it;  but  I  cannot  find  in  any 
of  these  cases  in  which  a  deed  has  been  affected  on  account  of  un- 
due influence,  that  the  Court  has  ever  attended  to  anything  sup- 
posed merely  to  oblige  the  parties,  if  not  expressed. 


Huguenin  v.  Baseley  is  a  leading  case  on  the  very  salutary  juris- 
diction of  equity,  to  set  aside,  tipon  the  principle  of  general  public 
policy,  voluntary  donations  obtained  by  persons  standing  in  some 
confidential,  fiduciary,  or  other  relation  towards  the  donor,  in  which 
dominion  may  be  exercised  over  him.  Sir  Samuel  Romilly,  in  his 
(«)  2  Ves.  G27;  Wilm.  58. 
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celebrated  reply,  in  the  principal  case,  most  ably  argues,  that  un- 
due influence  exerted  by  means  of  spiritual  ascendency  comes  within 
the  principle  on  which  relief  had  been  granted,  in  the  case  of  a  gift 
from  a  child  or  ward,  to  a  parent  or  guardian;  but  he  and  the  other 
counsel,  and  the  Lord  Chancellor,  were  evidently  not  aware  of  Nor- 
ton\.  Relhj,  a  decision  of  Lord  Northingtoii's  (since  reported  in  2 
Eden,  286),  in  which  a  grant  of  annuity  obtained  by  a  dissenting 
minister  having  a  spiritual  ascendency  over  a  woman  under  a  state 
of  religious  delusion,  was  set  aside  upon  principles  of  public  policy. 
See  aho  Nottidge  v.  Prince,  2  Giff.  246;  and  see  and  con- 
[*622]  sider  *  Kirwan  v.  Cullen,  4  Ir.  Ch.  Kep.  322;  Maccabe 
v.  Hussey,  2  Dow.  &  C.  440;  2  Set.  Dec.  1362,  4th  ed. 

See,  as  to  the  validity  of  gifts  from  nuns  to  their  convents 
(WInjte  V.  Meade,  2  Ir.  Eq.  Rep.  420;  urCarthy  v.  McCarthy,  9  Ir. 
Eq.  Rep.  620;  S.  C,  nom.  Fulham  v.  Macarihy,  1  Ho.  L.  Ca.  703), 
or  to  trustees  for  religious  purposes:  In  re  Metcalfe's  Trusts,  2  De 
G.  Jo.  &  Sm.  122,  as  to  which,  see  article  in  10  Jur.  N.  S.  p.  91. 
There  are  some  interesting  cases  on  this  subject  in  the  Pleadings  of 
Ao-uesseau  in  his  character  of  Advocate  General.  See  "La  Cause 
des  Hiritiers  de  la  Davie  de  Vaugermain  contra  les  Religieiises  du 
Saint -Sacrement.^''  (OSuvres  d'Aguesseau,  torn.  1,  pp.  284,  297, 
Paris,  ed.  1819);  and  "La  Cause  des  Religieuses  UrsuUnes  de  Castel- 
Sarrazin  contra  Guillaume- Gabriel  de  Cliarron,  intim6,  et  Jean  de 
Charron  intervenant.''     (lb.  torn.  5,  p.  514). 

In  Huguenin  v.  Baseley  the  donation  was  set  aside,  it  seems,  not 
merely  on  the  ground  of  the  spiritual  ascendency  and  undue  in- 
fluence obtained  by  the  defendant  over  the  mind  of  the  plaintiff, 
Mrs.  Huguenin,  but  also  on  the  ground  of  his  having  abused  the 
confidence  placed  in  him  by  her,  as  an  agent  managing  her  affairs. 
See  Middletonv.  Sherburne,  4  Y.  &  Ch.  Exch.  Ca.  390,  391;  3Ioxon 
Y.  Payne,  8  L.  R.  Ch.  App.  881,  887. 

The  principle  upon  which  Courts  of  equity  have  set  aside  such 
donations,  has  been  so  accurately  stated  by  Sir  Samuel  Pjomilly,  in 
his  argument,  that  Lord  Cottenham,  in  the  case  of  Dent  v.  Bennett, 
fully  adopted  it.  "The  relief,"  observes  his  Lordship,  "as  Sir 
Samuel  Romilly  says  in  his  celebrated  reply  in  Huguenin  v.  Baseley 
(from  the  hearing  of  which  I  received  so  much  pleasure  that  the 
recollection  of  it  has  not  been  diminished  by  the  lapse  of  more  than 
thirty  years),  the  relief  stands  upon  a  general  principle,  applying 
to  all  the  variety  of  relations  in  which  dominion  may  be  exercised 
by  one  person  over  another:"  4  My.  &  Cr.  277. 

Before  entering  further  into  the  consideration  of  the  subject  of 
this  note,  it  may  be  as  well  to  mention  that  the  case  of  Villers  v. 
Beaumont,  1  Yern.  100,  as  is  correctly  observed  in  the  argument 
for  the  defendant  in  the  principle  case,  clearly  establishes  the  rule, 
that,  in  the  case  of  a  stranger,  that  is  to  say,  a  person  not  standing 
in  any  confidential  or  fiduciary  relation  towards  the  donor,  equity 
will  not  set  aside  a  voluntary  deed  or  donation,  however  improvi- 
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dent  it  may  be,  if  it  be  free  from  the  imputation  of  fraud,  surprise, 
undue  in  flu  en  ce,  and  spontaneously  executed  or  made  by  the  donor 
with  his  eyes  open. 

And  it  is  equally  clear,  that  in  all  cases  where  it  has 
been  proved  that  a  mere  stranger,  connected  *  with  the  [  *  623  ] 
donor  by  no  peculiar  or  fiduciary  relation  from  which  un- 
due influence  can  be  inferred,  has  either  by  fraud,  surprise,  or  un- 
due influence,  obtained  from  him  a  voluntary  donation,  a  Court  of 
equity  will  at  once  set  it  aside;  in  such  cases,  however,  the  proof 
of  fraud,  surprise,  or  undue  influence  is  completely  thrown  upon 
the  donor,  tor  primd  facie  the  donation  is  valid:  Hunter  v.  Atkins, 
3  My.  &  K.  113;  Toker  v.  Toker,  31  Beav.  629;  Armstrong  v.  Arm- 
strong, 8  I.  R.  Eq.  1. 

In  the  present  note,  it  is  proposed  to  consider,  first,  that  class  of 
cases,  in  which  actual  proof  of  undue  influence  may  not  be  required, 
but  will,  upon  grounds  of  jo^blic  policij,  be  more  readily  presumed 
from  the  peculiar  relation  subsisting  between  parties.  Secondly, 
those  cases  where,  in  the  absence  of  any  such  relation,  it  is  proved 
to  exist. 

I.  Where  undue  influence  is  presumed  from  the  relation  between 
the  parties. — As  to  the  relation  of  pareji^  and  child.] — Courts  of 
equity,  although  there  may  be  no  very  great  evidence  of  undue  in- 
fluence, have  always  looked  with  a  jealous  eye  upon  donations  from 
a  child  to  a  parent,  especially  where  the  child  has  just  come  of  age, 
and  has  set  them  aside  if  any  advantage  has  been  taken  by  means 
of  the  exercise  of  parental  authority:  Cocking  v.  Pratt,  1  Ves.  401; 
Baker  V.  Bradley,  2  Sm.  &  Giff.  531;  7  De  G.  Mac.  &  G.  597;  Wright 
v.  Vanderplank,  2  K.  &  J.  1;  8  Do  G.  Mac.  &  G.  133;  Potts  y.  Surr, 
34  Beav.  543,  552;  Davies  v.  Davies,  4  Giff.  417;  Ki^ig  v.  King,  3 
Jur.  N.  S.  609,  Qll;  Chambers  v.  Crabbe,  34  Beav.  457.  [See 
Turner  v.  Turner,  44  Miss.  535;  Caspar!  v.  The  First  German 
Church,  82  Mo.  649;  Gibbes  v.  N.  Y.  Life  Ins.  Co.,  67  How.  (Pr.) 
207;  Cherbonnier  v.  Ebits,  56  Md.  276;  Wistar's  Appeal,  4  P.  F. 
Smith,  63;  Brock  t'.  Barnes,  40  Barb.  521;  Haydock  v.  Haydock, 
34  N.  J.  Eq.  570;  Ashton  v.  Thompson,  32  Minn.  25,  and  Jenkins 
V.  Pye,  12  Peters,  253;  in  which  case  Thompson,  J.,  refused  to  accede 
to  the  proposition  that  a  conveyance  from  a  child  to  a  parent  was 
prima  facie  void.]  In  Carpenter  v.  Herriot,  1  Eden.  338,  where  a 
father  having  advanced  a  child  in  his  infanc}',  upon  his  coming  of 
age  took  a  bond  from  him  to  a  greater  amount  than  the  sums  ad- 
vanced, and  which  it  appears  the  son  was  totally  unable  to  pay,  Lord 
Keeper  Henley  held  that  the  bond  was  obtained  by  parental  influ- 
ence, and  decreed  that  it  should  not  stand  as  a  security  for  the  sums 
advanced,  but  be  set  aside  altogether.  "If,"  said  his  Lordship,  "a 
bond  be  given  with  advice  and  deliberation,  this  Court  will  not  set 
it  aside  for  the  obligor,  but  if  a  man  gives  a  voluntary  bond  for  more 
than  he  is  able  to  pay,  the  transaction  speaks  weakness  on  the  one 
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side,  and  a  sort  of  imposition  on  the  other."  See  also  Blunden  v. 
Barker,  1  P.  Wms.  G39;  Yoimg  v.  Peachy,  2  Atk.  254,  258;  Glissen 
V.  Ogden,  cited  2  Atk.  258;  Heron  v.  Hei^on,  2  Atk.  167;  S.  C,  Barn- 
ard, 430;  nom.  Heme  v.  Heme;  Haives  v.  TF^a^f,  3  Bro.  C.  C.  156; 
Hoghton  v.  Hoghton,  15  Beav.  278;  Meadows  v.  Meadoit'S,  16  Beav. 
401;  Bury  v.  Oppeyiheim,  26  Beav.  594;   Turner  v.  Collins,  7  L.  R. 

Ch.  App.  329,  342. 
[  *  624  ]  The  same  principles  are  applicable  *  to  a  person  obtain- 
ing a  voluntary  gift,  who  has  put  himself  in  loco  jyarentis 
towards  the  donor.  Thus,  in  the  case  of  Archer  v.  Hudson,  7  Beav. 
551,  a  niece,  two  months  after  she  came  of  age,  and  after  her  guar- 
dians had  fully  accounted  to  her,  entered  into  a  voluntary  security 
for  her  uncle,  by  whom  she  had  been  brought  up,  and  who  was  con- 
sidered by  the  Court  as  standing  in  loco  parentis.  Lord  Langdale, 
M.R.,  set  aside  the  security.  "Nobody,"  observed  his  Lordship, 
"has  ever  asserted  that  there  cannot  be  a  pecuniary  transaction  be- 
tween a  parent  and  child,  the  child  being  of  age;  but  everybody 
will  affirm  in  this  Court  that,  if  there  be  a  pecuniary  transaction 
between  parent  and  child,  just  after  the  child  attains  the  age  of 
twenty-one  years,  and  prior  to  what  may  be  called  a  complete  'eman- 
cipation,' without  any  benefit  moving  to  the  child,  the  presumption 
is,  that  an  undue  influence  has  been  exercised  to  procure  that  liability 
on  the  part  of  the  child;  and  that  it  is  the  business  and  the  duty  of 
the  party  who  endeavours  to  maintain  such  a  transaction  to  show 
that  that  presumption  is  adequately  rebutted;  and  that  it  may  be 
adequately  rebutted,  is  perfectly  clear.  This  Court  does  not  inter- 
fere to  prevent  an  act  even  of  bounty  between  parent  and  child;  but 
it  will  take  care  (under  the  circumstances  in  which  the  parent  and 
child  are  placed  before  the  emancipation  of  the  child)  that  such 
child  is  placed  in  such  a  position  as  will  enable  him  to  form  an  en- 
tirely free  and  unfettered  judgment,  independent  altogether  of  any 
sort  of  control."  And  see  Revetty.  Harvey,  1  S.  &  S.  502;  Dettmar 
V.  Metropolitan  and  Provincial  Bank  {Limited),  1  H.  &  M.  641. 

If  the  transaction  between  parent  and  child  is  reasonable,  and 
entered  into  with  good  faith,  equity  will  not  interfere,  as  in  Black- 
horn  V.  Edgeley,  1  P.  Wms.  600,  606,  where  a  son  in  plentiful  cir- 
cumstances gave  his  father  a  bond  to  pay  him  an  annuity  of  120Z. 
for  his  life.  Lord  Macclesfield  held,  that,  as  it  appeared  to  have 
been  the  free  act  of  the  son,  and  what  he  thought  himself  obliged 
in  honour  to  do,  and  there  being  no  proof  to  impeach  it,  it  ought 
not  to  be  set  aside  in  equity.  [The  mere  existence  of  the  relation 
of  parent  and  child  is  not  sufficient  to  vititiate  a  contract  between 
them.  But  if  there  is  any  evidence  of  influence  unduly  exercised 
the  transaction  can  never  be  enforced:  Williams  v.  Williams,  63 
Md.  171.] 

So  it  seems,  if  a  father  prevail  upon  a  son,  tenant  m  tail  under  a 
settlement,  to  take  an  estate  for  life  only,  with  remainder  to  his  first 
and  every  other  son,  the  transaction  will  not  be  set  aside  upon  the 
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suggestion   of  the  father's  having  an   undue  influence  over  him: 
Tendril  \.  Smith,  2  Atk.  86;  Jenner  v.  Jenner,  2  De  G.  F.  &  Jo.  359. 
So,  if  a  son,  tenant  in  tail,  and  a  father,  tenant  for  life,  agree  on  some 
thing  for  the  benetit  of  the  younger  children,  and  afterwards  the  son 
complains  of  paternal  authority  being  exerted,  though  there 
might  be  something  of  that  sort,  yet  if  the  agreement  *  bo   [  ''^025] 
reasonable,   the  Court  will   not  set  it  aside.     Per  Lord 
Hardicicke,   C,   in   Cory  v.   Cory,  1   Ves.  39;  and  see  Hartopp  v. 
Hartopp,  21  Beav.   259.     But  these  cases  would  come  within  the 
nature  of  family  arrangements;  as  to  which  see  Stapilton  v.  Stapil- 
ion,  and  note,  post;  Meadoics  v.   Meadoivs,  16  Beav.  401;  Baker  v. 
Bradley,  2   Sm.  &   Giff.  531;  7   De  G.   Mac.  &   G.  597;  Jenner  v. 
Jenner,  2  De  G.  F.  &  Jo.  359.     [Dunn  v.    Chambers,  4  Barb.  376  ; 
Seers  v.  Shafer,  2  Seld.  268;  Kennedy  v.  Kennedy,  2  Ala.  571.] 

It  has  been  held  in  a  recent  case,  that  the  relation  of  father  and 
daucrhter  did  not  of  itself  render  the  validity  of  an  arrangement  be- 
tween them,  respecting  a  reversionary  interest  of  the  daughter  so 
doubtful  as  to  justify  a  trustee  in  refusing  to  transfer  a  fund  in 
pursuance  of  the  arrangement  without  the  indemnity  of  the  Court. 
And  a  trustee  so  refusing,  and  who  did  not  show  that  he  had  en- 
deavoured to  ascertain  the  real  nature  of  the  transaction,  was  de- 
creed to  pay  the  costs  of  a  suit  rendei'ed  necessary  by  his  conduct: 
Firmin  v.  Pulham,  2  DeG.&Sm.  99;  In  re  Cater'' s  Trust,  25  Beav, 
361.  But  see  King  v.  King,  27  L.  J.  N.  S.  (Ch.)  29.  [The  position 
and  influence  of  a  parent  over  a  child  are  so  controlling  that  the 
transactions  should  be  carefully  examined  and  a  sale  by  a  parent  to 
a  child  must  appear  to  be  fair  and  reasonable.  As  to  the  manner 
in  which  paternal  influence  may  be  unduly  exercised.  See  the  case 
of  Taylor  v.  Taylor,  8  How.  183,  where  it  is  strikingly  exemplitied. 
See  also,  Miller  v.  Simonds,  72  Mo.  669;  Bergen  v.  Udall,  31  Barb. 
9;  Noble  v.  Moses,  74  Ala.  604.] 

As  to  the  relation  of  guardian  and  ivard.^ — A  donation  from  a 
ward  to  a  guardian  is  looked  upon  with  great  jealousy:  and  if  it  has 
been  obtained  immediately  iqjon  the  tvar-d's  attaining  his  majority, 
it  will  be  set  aside  upon  the  presumption  of  undue  influence  having 
been  used  by  the  guardian;  and  even  a  considerable  time  after  that 
event,  upon  proof  that  the  influence  of  the  guardian  over  the  ward 
still  existed;  and  if  undue  influence  can  be  fairly  p?'esumt^d  from 
the  relative  position  of  the  parties,  or  jyroved,  the  trouble  or  loss  of 
time  the  guardian  may  have  sustained  in  fulfilling  the  duties  of  his 
ofiice  will  not  avail  him  as  a  defence  or  excuse  for  accepting  or 
obtaining  such  a  donation.  "  Where,"  says  Lord  Hardivicke,  "  a 
man  acts  as  guardian,  or  trustee,  in  the  nature  of  a  guardian,  for 
an  infant,  the  Court  is  extremely  watchful  to  prevent  that  person's 
taking  any  advantage  immediately  upon  his  ward  or  cestui  que 
trust  coming  of  age,  and  at  the  time  of  settling  accounts  or  de- 
livering up  the  trust,  because  an  undue  advantage  may  be  taken. 
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It  would  give  an  opportunity,  either  by  flattery  or  force — by  good 
iisage  unfairly  meant,  or  by  bad  usage  imposed — to  take  such  an 
advantage.  And,  therefore,  the  principle  of  the  Court  is  of  the  same 
nature  with  relief  in  this  Court,  on  the  head  of  public  utility ;  as  in 
bonds  obtained  from  young  heirs,  and  rewards  given  to  an  attorney 
pending  a  cause,  and  marriage  brokage  bonds.  All  depends  ujjon 
public  utility;  and,  therefore,  the  Court  will  not  suffer  it,  though, 
perhaps,  in  a  particular  instance,  there  may  not  be  any  actual  un- 
fairness   The  rule  of  the  Court  as  to  guar- 

[*626]  dians  *  is  extremely  strict,  and  in  some  cases  does  infer 
some  hardship:  as  where  there  has  been  a  great  deal  of 
trouble,  and  the  guardian  has  acted  fairly  and  honestly;  and  yet 
he  shall  have  no  allowance.  But  the  Court  has  established  that  on 
great  utility  and  on  necessity,  and  on  this  principle  of  humanity, 
that  it  is  a  debt  of  humanity  that  one  man  owes  to  another,  as  every 
man  is  liable  to  be  in  the  same  circumstances:  Hylton  v.  Hylton,  2 
Ves.  549.  [Contracts  or  agreements  between  a  guardian  and  his 
ward  are  viewed  with  more  severity  by  the  Courts  than  those  be- 
tween parent  and  child,  for  the  reason  that  there  is  not  that  family 
relationship  and  affection  which  upholds  a  family  settlement. 
While  the  relation  actually  exists  no  contracts  can  be  made: 
Bostwick  V.  Atkins,  3  Comstock,  53;  Blackmore  v.  Shelby,  8  Humph. 
439;  Clarke  v.  Devereaux,  1  S.  C.  172;  Cowee  v.  Cornell,  75  N.  Y. 
99;  Farmer  v.  Farmer,  39  N.  J.  Eq.  211.  See  also  Eberts  v.  Eberts, 
5  P.  F.  Smith,  119;  Will's  Appeal,  10  Harris  (Pa.),  332.] 

A  gift  from  a  ward  to  a  guardian  will  be  the  more  readily  set 
aside,  if,  at  the  time  of  its  being  made,  the  guardianship  accounts 
are  not  all  settled,  or  the  ward's  property  is  retained  by  his  guar- 
dian: Pierse  v.  War'ing,  1  P.  Wms.  121,  Cox's  note;  S.  C,  cited  2 
Ves.  549;  Hylton  v.  Hylton,  2  Yes.  547.  And  see  Daivson  v.  Mas- 
sey,  1  Ball  &  B.  219,  where  a  lease  granted  to  a  guardian,  and 
Aylward  v.  Kearney,  2  Ball  &  B.  463,  where  leases  granted  to  a 
guardian's  son  were  set  aside.  See  and  consider  Cray  v.  Mansfield, 
1  Ves.  379;   Thornber  v.  Sheard,  12  Beav.  589. 

And  such  transactions  will  be  set  aside  after  a  considerable  lapse 
of  time,  when  the  donor  has  not  been  a  free  agent.  See  Hatch  v. 
Hatch,  9  Yes.  292,  there  a  guardian,  who  was  incumbent  of  a  living, 
obtained  from  his  ward,  soon  after  she  came  of  age,  a  conveyance  of 
the  advowson  of  the  living  expressed  to  be  made  in  consideration 
of  her  great  friendship,  kindness,  and  regard  for  him,  the  care  taken 
of  her  by  him,  &c. ;  and  of  10s.  to  his  brother,  who  was  the  attorney 
who  prepared  the  deed,  and  one  of  the  attesting  witnesses,  and 
who  afterwards  became  her  husband.  She  continued  to  live  with 
her  guardian  for  about  four  years  afterwards,  when  she  married  her 
guardian's  brother;  and  sixteen  years  after  her  marriage,  upon  the 
death  of  her  guardian,  she  &nd  her  husband  filed  a  bill  to  be  re- 
lieved against  the  conveyance.  Lord  Eldon,  considering  that  she 
had  never  been  her  own  mistress,  being  with  her  guardian  till  her 
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marriage,  and  with  her  liiisband  since,  notwithstanding  the  time 
which  had  elapsed,  and  taking  into  consideration  the  nature  of  the 
property,  ordered  the  instrument  to  be  delivered  up  to  be  cancelled; 
but  as  the  husband  was  particeps  criminis,  the  order  was  made 
without  costs.  [Although  a  gift  may  be  made  from  the  ward  to  his 
guardian  if  it  is  shown  to  have  been  made  upon  a  serious,  well-in- 
formed and  fair  consideration,  yet  as  a  general  rule  it  will  not  be 
allowed  to  stand  although  there  may  be  no  evidence  of  actual  un- 
fairness. Richardson  v.  Linney,  7B.  Mon.  571;  Garvin  t\  "Williams, 
50  Mo.  206.] 

Another  case  also  may  be  mentioned,  that  of  The  Duke  of  Ham- 
ilton V.  Lord  Mohun,  1  P.  Wms.  118.  There  the  duke,  being  about 
to  marry,  entered  with  great  deliberation  into  marriage  articles, 
one  of  which  was,  that  he  should,  within  two  days  after  the  mar- 
riage, release  his  intended  wife's  mother,  who  was  her  guardian, 
of  all  accounts  of  the  mesne  profits  of  the  estate.  Lord  Chan- 
cellor Coivper,  admitting  that  there  had  been  no  surprise, 
held,  that  the  covenant  to  make  such  release  ^  ought  to  [*627] 
be  set  aside,  as  it  seemed  to  be  extorted  from  the  duke  by 
one  who  had.  a  power  over  the  young  lady  as  a  parent,  which  ought 
not  to  have  been  made  use  of  in  that  manner;  that  it  was  as  if  the 
mother  should  say  '  You  shall  not  have  my  daughter  unless  you 
will  release  all  accounts;'  and  that,  to  tolerate  such  an  agreement, 
would  be  paving  a  way  to  guardians  tj  sell  infants  under  their 
wardship;  and  the  greater  the  fortune  was,  the  greater  would  be 
the  temptation  to  treat  in  this  manner  with  the  guardian. 

So  a  voluntary  settlement,  made  by  a  female  ward  soon  after  she 
came  of  age  under  the  influence  of  her  guardian,  and  without  the 
advice  of  an  independent  solicitor,  and  the  effect  of  which  was  to  de- 
prive her  of  the  control  over  her  own  property,  was  set  aside  as  im- 
provident, especiallv  as  no  power  of  revocation  was  reserved:  Ever- 
itt  V.  Everiit,  10  L.'R.  Eq.  405.  [Waller  t;.  Armstead.  2  Leigh,  11; 
Fish  V.  Miller,  Hoff.  Ch.  267;  Says  v.  Barnes,  4  S.  &  R.  112.] 

The  principle  applies  also  to  any  person  assuming  the  office  and 
functions  of  a  guardian,  although  not  legally  so  constituted:  Grif- 
fin V.  De  Veulle,  ante,  p.  605,  cited;  Hylton  v.  Hylton,  2  Yes.  547. 

Where,  however,  the  influence,  as  well  as  the  legal  authority  of 
the  guardian  over  the  ward,  has  completely  ceased,  and  the  ward 
has  been  put  into  possession  of  his  property,  after  a  full  and  fair 
settlement  of  accounts,  equity  will  not  interfere  to  set  aside  a  rea- 
sonable gift  to  the  guardian.  See  Hylton  v.  Hylton,  2  Yes.  549; 
Hatch  V.  Hatch,  9  Yes.  296,  where  Lord  Eldon  says,  "  There  may  not 
be- a  more  moral  act,  one  that  would  do  more  credit  to  a  young  man 
beginning  the  world,  or  afford  a  better  omen  for  the  future,  than  if,  a 
trustee,  having  done  his  duty,  the  cestui  que  trust,  taking  it  into 
his  fair,  serious,  and  well-informed  consideration,  were  to  do  an  act 
of  bounty  like  this.  But  the  Court  cannot  permit  it,  except  quite 
satisfied  that  the  act  is  of  that  nature,  for  the  reason  often  given." 
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[See  In  re  Van  Home,  7  Paige,  40;  Garvin  v.  Williams,  44  Mo.  465, 
Stanley's  Appeal,  8  Barr,  431,  and  Cowan's  Appeal,  24  P.  F.  Smith, 
329;  Hawkin's  Appeal,  8  Casey,  265;  Meek  v.  Perry,  36  Miss.  190; 
Sherry  v.  Sansberry,  3  Ind.  320.] 

As  to  opening  the  accounts  of  guardians,  see  Wych  v.  Packing- 
ton,  3  Bro.  P.  C.  46,  Toml.  edit.;  Mellish  v.  Mellish,  1  S.  &  S.  138; 
Bevett  V.  Harvey,  1  S.  &  S.  502. 

As  to  the  relation  of  trustee  and  cestui  que  trust,  to  which  much 
the  same  principles  apply  as  in  the  above  mentioned  relations  of 
parent  and  child,  and  guardian  and  ward,  see  Hatch  v.  Hatch,  9 
Ves.  192;  Hunter  v.  Atkins,  3  My.  &  K.  1 13,  135;  Ellis  v.  Barker, 
19  W.  R.  (M.  K)  963;  S.  C,  20  W.  R.  (L.  J.)  160;  Barrett  v. 
Hartley,  2  L.  R.  Eq.  789.  [The  principles  stated  are  applied  in  full 
vigor  to  all  contracts  and  sales  between  trustee  nndcestui  que  trust'. 
Griffith  V.  Godey,  113  U.  S.  89;  Spencer's  Appeal,  30  P.  F.  Smith, 
332;  Smith  v.  Townsend,  27  Md.  368;  Boynton  v  Brastow,  53  Me. 
362;  Pairo  r.  Vickery,  37  Md.  467;  Wright  v.  Campbell,  27  Ark. 
637;  Coffee  v.  Ruffia,  4  Cold.  487.] 

A  trustee,  mort^over,  cannot  bargain  with  his  cestui  que  trust  for 

a  benefit,  and  it  has  even  been  laid  down  that  a  cestui 
[*628]  que  trust  cannot  give  a  benefit  to  his  *  trustees:   Vaugh- 

ton  v.  Noble,  30  Beav.  39.  [If  the  contract  is  fair  and  the 
price  paid  adequate,  a  trustee  may  sometimes  purchase  from  his 
cestui  que  trust :  Brown  v.  Cowell,  116  Mass.  465;  McCartneys. 
Calhoun,  17  Ala.  301;  Rice  v.  Cleghorn,  21  Ind.  80;  Johnson  v. 
Bennett,  39  Barb.  37;  Graves  v.  Waterman,  63  N.  Y.  657.] 

As  to  the  relation  of  legal  adviser  and  client.^ — Courts  of  equity 
have  always  acted  strictly  up  to  this  rule,  that  a  solicitor  can,  by  act 
inter  vivos,  take  nothing  for  his  own  benefit  from  his  client  j^ending 
a  suit,  save  his  demand,  or  indeed  at  any  time  while  the  connection 
between  them  subsists,  with  the  influence  attending  it:  for  though 
the  transaction  be  as  righteous  as  ever  was  carried  on,  it  is  the  set- 
tled law,  that  the  connection  must,  as  in  the  case  of  guardian  and 
ward,  be  bo7id  fide  dissolved,  before  he  can  take  anything  beyond 
his  regular  fees:  Proof  \.  Hines,  Ca.  t.  Talb.  116;  Walmesley  v.  Booth, 
2  Atk.  25;  Draper's  Company  v.  Davis,  2  Atk.  295;  Oldham  v. 
Ha7id,  2  Ves.  259;  Welles  v.  Middleton,  1  Cox.  112;  4  Bro.  P.  C. 
245;  Neivman  v.  Payne,  2  Ves.  jun.  199;  Hatch  v.  Hatch,  9  Ves. 
296;  Wood  v.  Doivnes,  18  Ves.  120;  and  Strachan  v.  Brandon, 
there  cited,  p.  127;  Moore  v.  Prance,  9  Hare,  299;  Be  Ingle,  21 
Beav.  275;  Walker  v.  Smith.  29  Beav.  394;  Be  Holme's  Estate,  3 
GifF.  337;  O'Brien  v.  Letvis,  4  Giff.  221;  32  L.  J.  N.  S.  (Ch.)  665; 
Gardener  v.  Ennor,  35  Beav.  549;  Morgan  v.  Minett,  6  Ch.  D.  638; 
AV.  N.  1877,  p.  153;  Morgan  v.  Green,  lb.  [All  the  dealings  be- 
tween attorney  and  client  will  be  carefully  examined  by  the  Courts 
and  no  purchase  of    a  client's  property  will  bo   allowed  to  stand: 
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Perry  on  Trusts,  Sec.  203;  Moore  v.  Brackin,  27  Hi.  2o;  Smith  v. 
Brotiieriine,  62  Pa.  St.  461.]  Parol  evidence  is  admissible  to  show 
that  a  consideration  expret-sed  upon  the  face  of  the  deed  by  which 
a  client  conveys  property  to  his  attorney  is  fictitious:  Thovipson  v. 
Judge,  3  Drew.  306. 

Where,  however,  there  was  no  cause  pending,  and  it  was  proved 
that  there  was  no  undue  influence  exercised  by  the  attorney,  a  gift 
to  him  has  been  held  valid:  Oldham  v.  Hand,  2  Ves.  259;  and  see 
Harris  v.  Trenienheere,  15  Ves.  34. 

A  voluntary  conveyance  to  counsel  by  the  client,  expressed  to  be 
in  consideration  of  the  services  of  counsel,  will  be  set  aside  on  the 
ground  of  public  policy:  Brown  v.  Kennedy,  33  Beav.  133;  4  De  G. 
J.  &  Sm.  217. 

"Whenever  a  professional  man  is  called  upon  to  give  his  services 
to  his  client,  whether  to  prepare  a  deed  or  will,  the  law  imputes  to 
him  a  knowledge  of  all  the  legal  consequences  to  result  therefrom, 
and  requires  that  he  should  distinctly  and  clearly  point  out  to  his 
client  all  those  consequences  from  whence  a  benefit  may  arise  to  him- 
self from  the  instrument  so  prepared;  and  if  he  fail  to  do  so,  a  Court 
of  equity  will  deprive  him  of  it.  See»Se(/raye  v.  Kirwan,  Beat.  157. 
There  a  barrister  drew  a  will  for  a  friend,  and  was  made  executor,  in 
which  character  he  became  entitled  to  the  personal  estate;  he  was 
held,  however,  by  Lord  Chancellor  Hart,  to  be  a  trustee 
for  the  next  ol'  kin.  "The  testator's  intention,"  said  *hi3  [  *629  j 
Lordship,  "was  not  directed  to  his  personal  estate,  and 
he  thought  he  was  only  disposing  of  his  real  estate;  it  became  the 
bounden  duty  of  the  defendant  to  have  informed  him,  that  if  he  made 
do  disposition  of  his  personal  estate,  the  law,  in  consequence  of  his 
being  the  executor,  would  entitle  him  to  retain  it  for  his  own  bene- 
fit. He  was  bound  to  inquire  of  the  testator,  in  plain  and  distinct 
terms,  whether  it  was  his  will  that  the  defendant  should  so  retain 

the  personal  estate  for  his  own  benefit The  defendant  has 

stated  that  ho  did  not  know  the  rule  of  law  which  gives  to  an  ex- 
ecutor the  undisposed  residue.  Be  it  so:  but  in  the  administration 
of  justice,  what  ought  to  result  from  that  ignorance?  The  testator 
relied  on  the  defendant's  knowledge  of  law,  as  well  as  on  his  integ- 
rity. Will  the  avowal  of  ignorance  of  the  law  in  the  legal  adviser 
justify  the  disinheriting  of  the  testator's  relations  in  favour  of  that 
adviser?  "  See  also  Bulkley\.  Wilford,  2  C.  &  F.  102;  8  Bligh.  N.  S. 
Ill;  Nanney  y.  Williams,  22  Beav.  452;  Corley  \.  Stafford,  1  De 
G.  &  Jo.  235;  Sugd.  Prop.  192;  and  see  Ex  parte  Collins,  2  Ir.  Ch. 
Kep.  618;  Garrett  v.  Wilkinson,  2  De  G.  &  Sm.  244;  Clark  v.  Gird- 
wood,  7  Ch.  D.  9;  Cockburn  v.  Edwards,  18  Ch.  D.  449,  455. 

And  it  has  moreover  been  expressly  decided,  that  the  relation  of 
counsel  and  client  renders  the  parties  mutually  incapable  of  making 
any  contract  of  hiring,  and  service  concerning  advocacy  in  litigation; 
Kennedy  v.  Broun,  13  C.  P.  (N.  S.)  677 ;  Robertsoii  v.  Macdonough, 
6  L.  R.  Ir.  433. 
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Until  recently  an  attorney  could  not  take  a  security  from  his 
client  for  future  costs  {Jones  v.  Tripp,  Jac.  322),  though  he  might 
for  costs  then  due ;  and  if  it  were  for  costs  due  and  to  become  due, 
it  has  been  held  valid  as  to  the  costs  theii  due  only  (Williams  v. 
Piggott,  Jac.  598;  Pitcher  v.  Kigby,  9  Price,  79);  and  where  an  ac- 
count was  decreed  to  be  taken  of  the  dealings  between  an  attorney 
and  his  client,  in  the  course  of  which  the  attorney  had  taken  securi- 
ties from  his  client,  the  attorney  was  obliged  not  only  to  prove  the 
securities,  but  the  consideration  for  which  they  were  given  (Jones 
V.  Thomas,  2  Y.  &  C.  Exch.  Ca.  498);  and  a  mortgage  bond  or  judg- 
ment given  by  a  client  to  a  solicitor  to  secure  costs  was  formerly 
held  only  to  stand  as  a  security  for  as  much  as  was  actually  due,  and 
would  be  set  aside  after  a  considerable  time:  Neivman  v.  Payne,  4 
Bro.  C.  C.  350;  S.  C,  2Ves.  jun.  199;  Langstaffev.  Taylor,  U  Yes. 
262;  Wood  v.  Doivnes,  18  Ves.  120,  127;  Pitcher  v.  Rigby,  9  Price, 
79.  See  also  Drapers'  Company  v.  Davis,  2  Atk.  295;  and  Saun- 
derson  v.  Glasse,  2  Atk.  296;  In  re  Moss,  17  Beav.  346; 
[*630]  Moss  V.  Bainbridge,  17  Beav.  478;  ^' Morgan  \.  Higgins, 
1  Giff.  270;  Shannon  v.  Casey,  8  I.  R.  Eq.  307. 

If,  however,  an  account  had  been  settled,  and  a  security  taken  by 
a  solicitor  from  his  client,  though  it  was  viewed  with  jealousy,  it 
would  not  be  treated  as  a  nullity.  Where,  therefore,  a  solicitor  and 
client  had  settled  an  account,  and  the  client  gave  a  mortgage  and  a 
covenant  to  pay  the  sum  alleged  to  be  due,  and  the  solicitor  having 
sued  on  the  covenant,  the  client  filed  a  bill  impeaching  the  transac- 
tion on  the  ground  of  surprise,  undue  influence,  and  error,  which 
being  denied  by  the  answer,  a  motion  to  stay  proceedings  on  the 
covenant  was  refused:  Jones  v.  Roberts,  9  Beav.  419;  but  see  Pince 
V.  Beattie,  32  L.  J.  N.  S.  (Ch.)  734. 

And  after  acquiescence  for  a  long  time,  although  a  solicitor  might, 
pending  his  employment,  have  taken  security  from  a  poor  and 
illiterate  client  for  costs  due,  and  to  become  due,  unless  actual  fraud, 
such  as  intentional  misrepresentation  or  concealment  on  the  part  of 
the  attorney,  were  proved,  the  accounts  would  not  be  opened :  Shaiu 
V.  Neale,  20  Beav.  157,  180;  and  see  Blagrave  v.  Routh,  2  K.  &  J. 
509;  8  De  G.  Mac.  &  G.  620. 

The  law  on  this  subject  has  been  altered  by  the  Attorneys  and 
Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  s.  16,  whereby  an  attor- 
ney or  solicitor  may  take  security  from  his  client  for  his  future  fees, 
charges,  and  disbursements,  to  be  ascertained  by  taxation  or  other- 
wise. 

An  agreement  by  a  solicitor  to  receive  a  fixed  sum  for  costs  for 
business  hereafter  to  be  done,  was  formerly  held  not  to  be  binding 
upon  his  client,  who  was  notwithstanding  payment  under  it,  enti- 
tled to  an  order  of  the  Court  for  the  delivery  of  a  bill  of  costs  and 
its  taxation:     In  re  Neuman,  30  Beav.  196. 

Now,  however,  by  the  Attorneys  and  Solicitors  Act,  1870  (33  & 
34  Vict.  c.  28),  s.  4,  "an  attorney  or  solicitor  may  make  an  agree- 
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ment  in  Avritintr  with  his  client,  respecting  the  amount  and  manner 
of  payment  for  the  whole  or  any  part  of  any  past  or  future  services, 
fees,  charges,  or  disbursements,  in  respect  of  business  done  or  to  be 
done  by  such  attorney  or  solicitor,  whether  as  an  attorney  or  solicitor, 
or  as  an  advocate  or  conveyancer,  either  by  a  gross  sum,  or  by  commis- 
sion or  percentage  or  by  salary,  or  otherwise,  and  either  at  the  same, 
or  at  a  greater,  or  at  a  less  rate  as,  or  than  the  rate  at  which  he  would 
otherwise  be  entitled  to  be  remunerated,  subject  to  the  provisions 
and  conditions  in  this  part  of  the  Act  contained."  These  provisions, 
which  are  somewhat  stringent  provide  (a^mongst  other  things)  for 
the  taxation  in  certain  cases  of  amounts,  payable  under  agree- 
ments (sect.  4),  save  the  rights  of  third  persons  (sect.  5), 
*  exclude  further  claims  on  the  part  of  the  attorney  or  [*631] 
solicitor  (sect.  6),  prevent  their  relieving  themselves  from 
responsibility  for  negligence  (sect.  7),  provide  for  the  determina- 
tion of  all  questions  relating  to  such  agreements,  by  motion  or 
petition  without  suit  or  action  (sect.  8),  and  that  agreements  may 
be  set  aside  (sect.  9),  or  reopened  after  payment  thereunder  in  special 
cases  (sect.  10).  An  agreement  by  parol  under  sect.  10  of  the  So- 
licitor's Act,  1870,  by  a  solicitor  with  his  client  to  accept  a  lump 
sum  for  costs,  is,  under  this  section,  not  binding,  as  it  must  be  in 
writing,  and  signed  by  both  parties:  In  re  Russell  So7i  &  Scott,  W. 
E.  1885,  June  13,  p.  123;  l7i  re  G.  D.  Lewis,  1  Q.  B.  D.  724 

Since  the  passing  of  the  Attorneys  and  Solicitors  Act,  1870,  it  has 
been  held  that  an  agreement  by  an  attorney  wath  his  client  "to  charge 
him  nothing  if  he  lost  the  action,  and  to  take  nothing  for  costs  out 
of  any  money  that  might  be  awarded  to  him  in  an  action,"  was  valid, 
and  need  not  be  in  writing:  Jennings  v.  JoJmson,  8  L.  R.  C.  P.  425. 

Where,  however,  a  client  has  acted  under  undue  influence  of  the 
solicitor,  and  without  sufficient  information,  especially  where  the  busi- 
ness charged  for  was  unnecessary  and  improper,  the  account  will  be 
opened  and  costs  taxed  after  a  considerable  lapse  of  time:  see  Wat- 
son V.  Rodwell,  11  Ch.  D.  150,  where,  under  such  circumstances,  an 
account  which  had  been  settled  between  a  client,  an  old  lady^  and 
her  solicitor,  including  arranged  bills  of  costs,  was  ordered  to  be 
opened,  and  the  bills  of  costs  taxed,  after  the  lapse  of  nearly  two 
years  without  actual  proof  of  error  or  overcharge. 

[In  a  transaction  between  an  attorney  and  his  client  the  onus  of 
showing  its  fairness  lies  on  the  attorney:  Trotter  v.  Smith,  59  111. 
240;  Miles  v.  Erwin,  1  McCord  Ch.  524;  Mottt'.  Harrington,  12  Yt. 
199;  Mahan  v.  Smith,  G  Heisk.  167;  Merritt  v.  Lambert,  10  Paige, 
352;  Smith  v.  Erotherline,  12  P.  F.  Smith,  461,  and  Perry  v.  Dicken, 
105  Pa.  St.  83,  which  is  an  exceptional  case.] 

The  doctrine  of  equity,  upon  the  subject  of  voluntary  donations 

conferred  upon  persons  standing  towards  the  donee  in  the  intimate 

relations  before  referred  to,  has  been  well   summed  up  by  Lord 

Brougham,  in  his  elaborate  judgment  in  Hunter  v.  Atkins,  3  My.  & 

'K.  135,  although  his  Lordship's  decision  in  that, case  admits  of  much 
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criticism.      "There  are,"  said  lii«  Lordship,  "certain  relations  known 
to  the  law,  as  attorney,  guardian,  trustee.     If  a  person  standing  in 
these  relations  to  client,  ward,  or  cestui  que  trust,  takes  a  gift  or 
makes  a  bargain,  the  proof  lies  upon  him  that  he  has  dealt  with  the 
other  party,  °he  client,  ward,  &c.,  exactly  as  a  stranger  would  have 
done,  taking  no  advantage  of  his  influence  or  knowledge,  putting  the 
other  party°on  his  guard,  bringing  everything  to  his  knowledge 
which  he  himself  knew.     In  short,  the  rule,  rightly  considered,  is, 
that  the  person  standing  in  such  relation  must,  before  he  can  take 
a  gift,  or  even  enter  into  a  transaction,  place  himself  in  exactly  the 
same  position  as  a  stranger  would  have  been  in ;  so  that  he  may  gain 
no  advantage  whatever  from  this  relation  to  the  other  party  beyond 
what  may  be  the  natural  and  unavoidable  consequence  of  kindness 
arising  out  of  that  relation.     A  client  for  example,  may  naturally 
entertain  a  kindly  feeling  towards  an  attorney  or  solicitor,  by  whose 
assistance  he  has  long  benefited,  and  he  may  fairly  and 
[*632  ]   wisely  *  desire  to  benefit  him  by  a  gift;  or,  without  such 
an  intention  being  the  predominating  motive,  he  may  wish 
to  give  him  the  advantage  of  a  sale  or  a  lease;  no  law  that  is  toler- 
able a-mong  civilized  men,  men  who  have  the  benefits  of  civility, 
without  the  evils  of  excessive  refinement  and  overdone  subtlety,  can 
ever  forbid  such  a  transaction,  provided  the  client  be  of  mature  age 
and  of  sound  mind,  and  there  be   nothing  to  show  that  deceptioa 
was  practised,  or  that  the  attorney  or  solicitor  availed  himself  of  his 
situation  to  withhold  any  knowledge   or  to  exercise  any  influence 
hurtful  to  others,  and  advantageous  to  himself;  in  a  word,  standing 
in  the  relation  in  which  he  stands  to  the  other  party,  the  proof  lies 
upon  him  (whereas,  in  the  case  of  a  stranger,  it  would  lie  on  those 
who  opposed  him),  to  show  that  he  has  placed  himself  in  the  posi- 
tion of  a  stranger;  that  he  has  cut  off,  as  it  were,  the  connection 
which  bound  him  to  the  party  giving  or  contracting,  and  that  noth- 
ino-  has  happened  which  might  not  have  happened  had  no  such  con- 
nection subsisted.     The  authorities  mean  nothing  else  than  this, 
when  they  say,  as  in  Gibson  v.  Jeyes  (6  Ves.  277),  that  attorney  and 
client,  trustee  and  cestui  que  trust,  may  deal,  but  that  it  must  be  at 
arm's  length,  the  parties  putting  themselves  in  the  situation  of  pur- 
chasers and  vendors,  and  performing,  as  the  Court  said  (and  I  take 
leave  to  observe,  not  very  felicitiously  or  even  very  correctly,  all  the 
duties  of  those  characters;  the  authorities  mean  no  more,  taken 
fairly  and  candidlv  towards  the  Court  when  they  say,  as  in  Wright 
v.  Proud  (13  Ves. ^138),  that  an  attorney  shall  not  take  a  gift  from 
his  client  while  the  relation  subsists,  though  the  transaction  may  be 
not  only  free  from  fraud,  but  the  most  moral  in  its  nature:  a  dic- 
tum, reduced  in  Hatch  v.  Hatch,  (9  Ves.  206)  to  this,  that  it  is  al- 
most impossible  for  a  gift  from  a  client  to  attorney  to  stand,  because 
the  difficulty  is  extreme  of  showing  that  everything  was  voluntary 
and  fair,  and  with  full  warning  and  perfect  knowledge ;  for  in  Harris^ 
v.  Tremenheere  (15  Ves.  40),  the  Court  only  held,  that,  in  such  a  case,' 
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a  suspicion  aLtaclaos  oii  tho  transaction,  and  calls  for  minute  exam- 
ination." 

[If  the  attorney  cannot  produce  evidence  that  puts  the  transaction 
clearly  beyond  all  doubts  as  to  its  fairness,  it  will  be  set  aside  or  he 
will  be  converted  into  a  trustee:  Smith  v.  Brotherline,  62  Pa.  St. 
461;  Greenfield's  Estate,  2  Harris  (Pa.),  489;  Evans  v.  Ellis,  5 
Denio,  640;  Barry  v.  Whitney,  8  Sand.  (S.  C.)  696.] 

II.  As  to  the  exercise  of  jurisdiction  XL-here  no  peculiar  relation 
exists  beticeen  the  donor  and  donee.] — Tha  principle  upon  which 
equity  will  give  relief  as  against  the  persons  standing  in  the  above 
mentioned  relations  to  the  donor,  will,  as  has  been  before  stated,  be 
extended  and  applied  to  all  the  variety  of  relations  in  which  domin- 
ion man  ^^  exercised  by  one  person  over  another.  [The  same  rules 
that  apply  between  parent  and  child,  guardian  and  ward,  trustee  and 
cestui  que  trust,  applies  to  all  persons  who  occupy  fiduciary  or  quasi 
fiduciary  relations,  such  as  executors,  administrators,  directors  of  a 
corporation,  a  husband  and  wife,  spiritual  or  medical  advisers,  and 
agent  and  pjrincipal~\  And  see  Smith  v.  Kay,  1  Ho.  Lo.  Ca.  750. 
In  Dent  v.  Bennett,  4  My.  &  Cr.  262,  where  a  gift,  obtained 
by  a  *  medical  attendant  from  his  patient,  was  set  aside  by  [  *  633] 
Lord  Cottenham,  it  was  argued,  upon  the  autht)rity  of  the 
civil  law  and  some  reported  cases,  that  medical  attendants  were, 
upon  questions  of  this  kind,  within  that  class  of  persons  whose  acts, 
when  dealing  with  their  patients,  ought  to  be  watched  with  great 
jealousy.  '"Undoubtedly,"  observed  his  Lordship,  "they  are;  bttt  I 
will  not  narrow  the  rule,  or  run  the  risk  of  in  any  degree  fettering 
the  exercise  of  the  beneficial  jurisdiction  of  this  Cotirt  by  any  entim- 
efation  of  the  description  of  persons  against  whom  it  ought  to  be 
most  freely  used;"  and  see  Mitchell  v.  Homfray,  8  Q.  B.  D.  587. 

In  the  well  known  case  of  Lyonx.  Home,  6  L.  R.  Eq.  655,  Mrs. 
Lyon,  a  widow,  aged  seventy-five,  within  a  few  days  after  seeing 
one  Home,  who  claimed  to  be  a  '■'■  spiritual  medium,''''  was  induced 
from  the  belief  that  she  was  fulfilling  the  wishes  of  her  deceased 
•husband,  conveyed  to  her  through  the  medium  of  Home,  to  adopt 
him  as  her  son,  to  transfer  24,000Z.  to  him,  to  make  her  will  in  Lis 
favour;  afterwards  to  give  him  a  further  sum  of  6000Z. ;  and  also  to 
settle  upon  him,  subject  to  her  life  interest,  the  reversion  of  30,000Z. 
These  gifts  were  made  without  consideration,  and  withotit  power  of 
revocation.  It  was  held  by  Sir  G.  M.  Giffard,  V.-C,  that  the  rela- 
tion proved  to  have  existed  between  them  implied  the  exercise  of 
dominion  and  influence  by  Home  over  Mrs.  Lyon,  and,  consequently, 
that  as  Homo  had  failed  to  prove  that  these  gifts  were  the  ptire, 
voluntary  well-understood  acts  of  Mrs.  Lyon's  mind,  they  must  be 
set  aside.  See  Decree  2  Set.  Dec,  1862,  4th  ed.  See  also  Gibson 
V.  Russell,  2  Y.  &  C.  C.  C.  104;  Fowler  v.  Wyatt,  22  Beav.  232,  237. 

So,  where  a  ividower  married  the  sister  of  his  deceased  wife,  it  was 
held  by  Lord  Campbell,  C,  affirming  the  decision  of  Sir  J.  Stuart^ 

671 


*  634  nUGUENIN  V.  baseley. 

V.-C.  (reported  2  GifF.  279),  that  the  relation  thus  constituted  im- 
posed upon  the  widower  claiming  the  benefit  of  a  settlement  made 
on  him  by  his  wife's  sister,  the  onus  of  showing  that  at  the  time  of 
entering  into  the  transaction  she  was  fully,  fairly,  and  truly  in- 
formed of  its  character  and  of  her  legal  status:  Coulson  v.  Allison, 
2  De  G.  F.  &  Jo.  521. 

The  influence  of  a  man  over  a  icoman  to  u-hom  he  is  engaged  to 
be  married  is  presumed  to  be  so  great,  that  the  Court  will  look  with 
great  vigilance  at  the  circumstances  and  situation  of  the  parties, 
and  will  not  only  consider  the  influence  which  the  intended  hus- 
band, either  by  soothing  or  violence,  may  have  used,  but  require 
satisfactory  evidence  that  it  has  not  been  used;  Page  v.  Home,  11 
Beav.   227,  235,  236;    Corhett  v.  Brock,   20  Beav.    524;    James  v. 

Holmes,  31  L.  J.  N.  S.  (Cb.)  567. 
[  *  634  ]  *  So,  the  undue  influence  of  an  elder  over  a  younger 
sister,  bas  been  deemed  fatal  to  the  validity  of  a  volun- 
tary settlement  in  favour  of  the  former.  See  Harvey  v.  Mount,  8 
Beav.  439;  there  a  voluntary  settlement  by  a  younger  sister  of  the 
whole  of  her  present  and  future  property  principally  in  favour  of 
her  eldest  sister,  was  set  aside  upon  the  same  principle  as  the  trans- 
action in  the  principal  case,  viz.,  that  the  eldest  sister  had  obtained 
great  ascendency  and  influence  over  the  younger  sister,  and  was  al- 
lowed to  assume  the  management  of  all  her  affairs;  the  circum- 
stances of  the  transaction  moreover  being  open  to  suspicion,  the 
settlement  being  very  improvident,  and  the  younger  sister  not  hav- 
ing had  the  benefit  of  independent  professional  advice.  And  see 
Osmond  v.  Fitzroy,  3  P.  Wms.  129,  and  note;  Bridgman  v.  Green, 
2  Ves.  627;  Wilm.  58;  Norton  v.  Belly,  2  Eden,  286;  Wright  v. 
Proud,  13  Ves.  136;  Purcell  v.  M'Namara,  14  Ves.  91;  Collins  v. 
Hare,  1  Dow.  &  C.  139;  Coo/je  v.  Z,a?jioff(?,  15  Beav.  234;  Wilkinson 
V.  F'owkes,  9  Hare,  592;  Custance  v.  Cunningham,  13  Beav.  363; 
King  v.  Smith,  21  Beav.  522;  where  deeds  upon  proof  of  undue  in- 
fluence, independent  of  any  fiduciary  relation,  were    aside. 

Biat  in  such  cases,  where  the  intimate  relations  before-mentioned 
do  not  exist  between  the  donor  and  donee,  undue  influence  must  be 
proved  against  the  donee,  in  order  that  the  gift  may  be  set  aside. 
See  Hunter  v.  Atkins,  3  My.  &  K.  113;  Beanland  v.  Bradley,  2  Sm. 
&  Gift".  339;  Toker  v.  Toker,  31  Beav.  629.  See,  however,  the  re- 
marks of  Sir  John  Romilly,  M.R.,  15  Beav.  241,  on  the  judgment 
of  Lord  Brougham  in  Hunter  v.  Atkins. 

Perhaps  no  general  rule  can  well  be  laid  down,  as  to  what 
amounts  to  undue  influence:  that  will  be  a  question  for  the  Judge 
to  decide,  upon  the  circumstances  of  each  particular  case,  and  such 
circumstances  as  the  non-intervention  of  a  disinterested  person,  or 
professional  advisor  on  the  behalf  of  the  donor;  especially  if  the 
donor  is,  from  age  or  weakness  of  disposition,  likely  to  be  imposed 
upon  (Griffiths  v.  Robins,  3  Madd.  191;  Dent  v.  Bennett,  4  My.  & 
Cr.  273;  Harvey  v.  Mount,  8  Beav.  439:  Page  v.  Horne,\ll  Beav. 
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227;  DuUon  v.  Thompson,  23  Ch.  D.  278);  the  statement  of  a  con- 
sideration, where  there  was  actually  none  (Hawes  v.  Wyatt,  3  Bro. 
C.  C.  156;  Gibson  v.  Russell,  2  Y.  &  C.  C.  C.  204;  Sharp  v.  Leach, 
31  Beav.  491);  the  absence  of  a  power  of  revocation  (Coutts  \. 
Ackworth,  8  L.  K.  Eq.  558;  Wollaston  v.  Tribe,  9  L.  R.  Eq.  44; 
Everett  v.  Everett,  10  L.  R.  Eq.  405;  Lyon  v.  Home,  6  L.  R.'  Eq. 
055) ;  the  improvidence  of  the  transaction  (Harvey  v.  Mount,  8  Beav. 
439),  furnish  a  probable  though  not  always  a  certain 
test  *of  undue  influence  or  fraud;  Phillips  \.  Mullings,   [*6351 

7  L.  R.  Ch.  App.  244;  Hall  v.  Hall,  8  L.  R.  Ch.  App.  430, 
reversing  S.  C,  reported  14  L.  R.  Eq.  365;  Armstrong  v.  Armstrona, 

8  T.  R.  Eq.  1. 

Where  an  action  is  brought  by  the  settlqr  against  the  trustees  to 
set  aside  a  voluntary  settlement,  it  seems  that  the  Court  will  not 
consider  the  propriety  of  the  insertion  or  the  omission  of  clauses 
except  as  evidence  that  the  settlor  did  not  understand  what  he  was 
doing,  the  only  question  being  whether  the  settlor  understood  what 
he  was  doing,  and  its  effect  on  his  position  with  regard  to  the  pro- 
perty {Button  V.  Thompson,  23  Ch.  D.  278).  But  where  the  con- 
test is  not  between  the  settlor  and  the  trustees,  but  between  the 
settlor  and  persons  claiming  adversely  to  him,  different  considera- 
tions apply,  and  it  may  be  right  to  consider  whether  the  clauses 
were  or  not  proper:  Button  v.  Thompson,  23  Ch.  D.  283,  per  Cotton 
L.  J. 

It  may  be  laid  down,  that  even  in  the  absence  of  any  special  re- 
lation between  the  parties,  where  a  person  gains  a  great  advantage 
over  another  by  a  voluntary  instrument,  the  burden  of  proof  is  un- 
doubtedly thrown  upon  the  person  receiving  the  benefit,  and  he  is 
under  the  necessity  of  showing  that  the  transaction  Avas  fair  and 
honest;  for  although  the  Court  never  prevents  one  person  from  be- 
ing the  voluntary  object  of  the  bounty  of  another,  yet  it  must  be 
shown  that  the  bounty  was  purely  voluntary,  and  not  produced  by 
any  undue  influence  or  misrepresentation  (Hoghton  v.  Hoghton,  15 
Beav.  299;  Blackie  v.  Clark,  15  Beav.  600;  Cooke  v.  Lamotte,  15 
Beav.  243;  distance  v.  Cunningham,  13  Beav.  363;  Billage  v. 
Sothee,  9  Hare,  534;  Allen  v.  Bavis,  4  De  G.  &  Sm.  133;  Price  v. 
Price,  1  De  G.  Mac.  &  G.  308;  Phillips  v.  Mullings,  7  L.  R.  Ch" 
App.  244);  and  also  that  the  donor,  especially  when  of  weak  mind, 
fully  understood  the  effect  of  the  transaction,  otherwise  it  will  be 
set  aside  (Anderson  v.  Elsivorth,  3  Giff.  154);  even  after  the  death 
of  the  donor  and  donee:  PhilUpson  v.  Kerry,  32  Beav.  628. 

Where,  moreover,  a  man  induces  a  person  of  weak  intellect  and 
improvident  habits,  to  execute  a  settlement  without  independent 
legal  advice  and  without  understanding  it,  or  knowing  the  amount 
of  _  the  property  settled,  or  the  effect  of  the  settlement,  it  will  be  set 
aside,  even  although  the  execution  of  the  settlement  was  not  pro- 
cured by  any  unworthy  motives,  but  with  the  object  of  protecting 
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the  settlor  against  his  owu  improvidence:  Button  v.  Thompson,  23 
Ch.  D.  278. 

In  judging  of  the  validity  of  transactions  between  persons  stand- 
ing in  a  conlidential  relation  to  each  other,  a  material  point 
[  *  636  ]  to  be  considered  is  whether  the  person  ■^-  conferring  a  l^ene- 
fit  on  the  other  had  competent  and  independent  advice. 
The  age  or  capacity  of  the  person  conferring  the  benetit,  and  the 
nature  of  the  benetit,  are  of  little  importance  in  such  cases;  they 
are  important  only  when  no  such  confidential  relation  exists:  .Rhodes 
V.  Bate,  1  L.  R.  Ch.  App.  252. 

And  it  seems  that  where  a  confidential  relation  is  established  the 
Court  will  presume  its  continuance,  unless  there  is  distinct  evidence 
of  its  termination:  Rhodes  v.  Bate,  1  L.  R.  Ch.  App.  252.  [A  sale 
of  stock  by  a  stockholder  to  a  director  is  not  uithin  the  rale  appli- 
cable to  confidential  relations  between  parties  in  confident  relations: 
Carpenter  v.  Banforth,  52  Barb.  581;  and  see  Weelt'.  Winston,  115 
U.  S.  228;  Watt's  Appeal,  28  P.  F.  Smith,  392.] 

But  Avhero  the  relation  has  come  to  an  end,  and  the  donor  has 
during  his  life  shown  a  determination  to  abide  by  his  act,  whether 
he  knew  or  not  that  he  had  power  to  retract  his  gift,  his  executor 
after  his  decease  will  not  be  able  to  set  it  aside:  Mitchell  v.  Horn- 
fray,  8  Q.  B.  D.  587. 

In  the  absence  of  any  fiduciary  relation,  such  as  that  of  guardian 
and  ward,  between  the  donor  and  donee,  and  also  of  any  undue  in- 
fluence on  the  part  of  the  latter,  an  infant  may  make  a  donation  of 
any  chattels  or  personal  property  in  his  actual  possession:  Taylor 
v.  Johnston,  19  Ch.  D.  603,  608. 

Where  one  party  has  acquired  undue  influence  over  another  by 
operating  on  his  fears,  as  for  instance  by  threatening  to  bring  rain 
and  disgrace  upon  his  son  by  indicting  loim  for  forgery,  any  agree- 
ment executed  by  the  father  while  under  such  influence  jvill  be  set 
aside  with  costs;  and  it  seems  that  even  the  intervention  of  other 
circumstances  or  collateral  advantages  to  the  father  will  not  be  suf- 
ficient to  sustain  such  an  agreement:  Bayley  \.  Williams,  4  Giff; 
638,  affirmed  nom.  Williams  v.  Bayley,  1  L.  E.  Ho.  Lo.  200;  and 
see  Davies  v.  London  and  Provincial  Marine  Insurance  Comjoany, 
8  Ch.  D.  469;  and  see  Evans  v.  Lleivellyn,  1  Cox.  333,  340. 

But  the  principle  upon  which  Williams  v.  Bayley  was  decided 
has  been  held  not  to  apply  in  the  case  of  an  agreement  to  compro- 
mise a  prosecution  for  misdemeanour;  which  might  have  been  the 
subject  of  a  civil  remedy:  Fisher  &  Co.  v.  Apjwllinaris  Co.,  10  L. 
R.  Ch.  App.  297. 

An  appointment  made  in  exercise  of  a  power  by  a  wife  in  favour 
of  her  husband  will  be  considered  good,  unless  the  wife  or  other 
persons  impeaching  the  instrument  show  that  it  was  executed  un- 
der circumstances  sufficient  to  invalidate  it,  and  the  evidence  of  one 
of  the  witnesses  that  the  wife  was  agitated  and  distressed  and  sign- 
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ed  the  deed  in  a  reluctant  manner,  has  been  held  to  be  insufficient: 
Neclbj/  V.  Nedbij,  5  De  G.  &  Sm.  377,  384. 

Where  a  person  executes  a  vohmtary  deed  in  the  ex- 
pectation of  his  immediate  death,  but  not  *  with  the  in-   [  *637] 
tention  that  it  should   be  operative  in  case  he  recovers, 
such  deed  will  be  set  aside,  even  in  the  absence  of  undue  influence, 
if  no  power  of  revocation  has  been  introduced  into  the  deed:  For- 
shoiv  V.  Welsby,  30  Beav.  243. 

But  a  voluntary  settlement  made  by  a  settlor  about  to  enter  into 
trade,  of  nearly  the  whole  of  his  property,  in  favour  of  his  wife 
and  family,  and,  with  a  view  to  their  protection,  will  not  in  the  ab- 
sence of  undue  pressure  be  set  aside,  at  the  instance  of  the  settlor, 
especially  if  he  comes  long  after  the  execution  of  the  settlement, 
and  although  there  may  be  no  power  of  revocation  therein:  Henry 
V.  Armstrong,  18  Ch.  D.  668. 

Although,  as  a  general  rule,  if  a  voluntary  deed  does  not  express 
the  intention  of  the  parties,  it  cannot  be  rectified  so  as  to  carry  oufc 
their  intentions,  and  if  it  be  impeached  it  must  wholly  starid  or 
wholly  fall:  Phillipson  v.  Kerry,  32  Beav.  628;  Brown  v.  Kennedy, 
33  Beav.  133.  See  ante,  vol.  I.,  p.  44;  nevertheless,  when  the  plain- 
tiff agrees  that  the  deed  ought  to  stand,  and  takes  objection  only 
to  part  thereof,  the  Court  has  jurisdiction  to  reform  the  deed,  by 
striking  out  such  part  as  it  it  may  deem  objectionable:  Turner  y, 
Collins,  7  L.  R.  Ch.  App.  342.  And  in  a  recent  case  where  a  set- 
•tlor's  attention  was  not  called  to  the  fact  that  he  might  have  had  a 
power  of  disposition  over  the  property  in  default  of  issue,  it  was 
held  that  the  settlement  which  was  voluntary  ought  to  be  rectified 
by  giving  such  a  power  to  the  settlor:  James  v.  Couchman,  29  Ch. 
D.  212. 

III.  Hoiv  far  the  Court  will  interfere  as  against  third  part ies.l — 
An  inteiest  obtained  by  undue  influence,  as  Lord  Eldon  deeid'-^d  in 
the  principal  case,  cannot  be.  held  by  third  parties,  althongh  inno- 
cent of  fraud.  "Whoever,"  to  use  the  expressive  language  uf  Chief 
Justice  Wilmot,  "receives  the  gift,  must  take  it  tainted  and  infected 
with  the  undue  influence  and  imposition  of  the  person  procuring 
the  gift;  his  partitioning  and  cantoning  it  out  amongst  his  relationa 
and  friends  will  not  purify  the  gift  and  protect  it  against  the  equity 
of  the  person  imposed  upon.  Let  the  hand  receiving  it  be  ever  so 
chaste,  yet,  if  it  comes  through  a  polluted  cbaimel,  the  obligation 
of  restitution  will  follow  it:"  Bridgman  v.  Green,  WiJm.  5S.  64; 
S.C.,2  Ves.  627.  And  see  Godard  v.  Carlisle,  0  Price,  169;  Scheie- 
field  V.  Templer,  Johns.  155;  Smith  v.  Kay,  7  Ho.  L.  Ca.  750. 

It  is  in  effect  clear  that  a  person  taking  as  a  volunteer,  property 
obtained  by  undue  influence,  stands  in  the  same  position  as  the  party 
from  whom  he  took,  and  he  will  be  compelled  to  restore  it  to  tho 
party  imposed  upon:  Bainbrigge  \.  Browne,  18  L.  D.  197. 

And  where  persons,  having  notice  of  the  undue  influence  which 
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one  party  has  power  to  exercise  over  another,  combine  with  the 
former  party  in  order  to  obtain  an  advantage  for  themselves,  the 
transaction  will  be  set  aside.  Thus,  where  a  creditor  obtains  a 
security  from  a  person  likely  to  be  under  the  influence  of 
[  *  638  ]  *  his  debtor,  as,  for  instance,  in  the  case  of  a  son  or  younger 
brother  of  the  debtor's  just  come  of  age,  the  onus  will  lie 
upon  the  creditor  of  showing  that  such  person  understood  the  trans- 
action, and  that  he  did  not  act  under  any  undue  influence,  other- 
wise the  transaction  will  be  set  aside:  Berdoe  v.  Dawson,  34  Beav. 
608;  Baker  v.  Bradley,  1  De  G.  Mac.  &  G.  597,  2  Sm.  &  G.  531; 
Sercombe  v.   Sanders,  34  Beav.  382. 

Upon  the  same  principle  in  Maitland  v.  Irving,  15  Sim.  437, 
Irving  and  Brown,  who  were  partners  as  coal-merchants,  consented 
to  postpone  the  payment  of  5000/.  due  to  them  from  Maclean,  in 
consideration  of  his  •  procuring  and  giving  the  guarantee  of  the 
plaintiff,  Miss  Maitland,  for  that  sum;  and  Maclean,  at  the  same 
time  informed  Irving  and  Brown  that  Miss  Maitland  was  his  niece, 
and  was  possessed  of  considerable  property;  that  she  had  resided 
with  him  for  some  time,  that  he  had  been  her  guardian,  and  that 
she  had  been  of  age  about. a  year  and  a  half.  Afterwards,  another 
arrangement  was  made  between  Irving  and  Brown  and  Maclean,  in 
pursuance  of  which  Irving  and  Brown  delivered  up  the  guarantee, 
and  Maclean  procured  and  gave  them  the  plaintiff's  cheque  for 
3000Z.  and  her  promissory  note  for  1200Z.,  as  securities  for  his  pay- 
ing them  those  sums.  Sir  L.  Shadirell,  V.-C,  granted,  and  after- 
wards continued,  an  injunction,  restraining  Irving  and  Brown  from 
prosecuting  an  action  against  the  plaintiff  to  recover  the  3000Z.; 
and  notwithstanding  they  had  obtained  a  verdict,  he  refused  to 
order  the  money  to  be  paid  into  Court.  "The  case,"  said  his  Honor, 
"has  been  argued  for  the  defendants  as  if  it  were  a  case  in  which 
they  had  some  ground  to  resist  the  rule  in  equity,  because  of  their 
not  being  volunteers.  But  no  consideration  whatever  was  given  to 
the  young  lady;  on  the  contrary,  she  was  induced  to  do  the  act  upon 
an  application  made  to  her  by  a  person,  who,  if  he  had  performed 
his  duty,  would  have  advised  her  not  to  do  that  which  he  applied 
to  her  to  do.  She  was  influenced  by  him,  or,  at  least,  allowed  by 
him,  to  give  this  very  guarantee,  which  was  a  direct  benefit  to  all 
the  defenders  (Maclean  was  a  defendant),  in  the  situation  in  which 
they  then  stood  with  respect  to  each  other.  The  facts  of  the  case 
seem  to  me  to  amount  to  this:  that  Irving  and  Brown,  knowing  the 
defenceless  situation  of  the  young  lady,  combined  with  Maclean, 
who  disclosed  it  to  them,  in  order  that  advantage  might  be  taken 
of  her  defenceless  situation,  for  the  benefit  of  all  the  three.  And 
my  opinion  is,  that  they  must  all  three  be  considered  as  standing 
in  the  same  situation.     It  is  most  necessary  to  consider  the  trans-. 

action  in  this  view,  because  it  is  the  foundation  of  the 
[*639]  whole    case;    for,    what    subsequently    *took    place    was 

nothing    more   than  a  substitution  of    the  note  and  the 
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cheque  for  the  guarantee."  And  see  Maitland  v.  Backhouse,  16 
Sim.  58;  Archer  v.  Hudson,  7  Beav.  551;  Es2Jey  v.  Lake,  10  Hare, 
261;  Dettmar  v.  Metropolitan  and  Provincial  Bank  (Limited),  1  H. 
&  M.  Ml;' Rhodes  v.  Bate,  1  L.  R.  Eq.  App.  252j  IF.  v.  5.,  32 
Beav.  574;  ICempson  v.  Ashbee,  10  L.  K.  Ch.  App.  15. 

Where,  moreover,  a  gift  of  property  has  been  obtained  by  the. 
exercise  of  undue  influence,  a  purchaser  for  value  subsequently 
taking  with  notice  of  the  equity  thereby  created,  or  with  notice  of 
the  cTrcumstances  from  which  the  Court  confers  the  ^quity,  will 
be  bound  thereby:  Bainbrigge  v.  Browne,  18  Ch.  D.  197. 

The  principles,  however,  laid  down  in  the  cases  before  men- 
tioned are  not  applicable  to  the  case  of  a  bona  fide  purchase  with-, 
out  notice.  Thus  in  Blackie  v.  Clark,  15  Beav.  595,  a  married 
women  having  separate  estate,  joined  with  her  trustee,  who  was  her 
confidential  medical  adviser,  in  granting  annuities  secured  on  her 
separate  estate  for  his  benefit.  Upon  her  filing  a  bill  to  set  them, 
aside  as  against  the  grantees,  it  was  held  by  Sir  J.  Romilly,  M.R., 
tbat  the  burden  of  proving  their  invalidity  was  on  her,  and  as  it 
appeared  that  she  understood  the  transaction,  and  that  no  undue 
persuasion  or  coercion  had  been  proved,  the  annuities  could  not  be . 
impeached;  and  his  Honor,  without  absolutely  determining  that  the 
Court  would  not  act  in  the  same  way  in  both  cases,  thought  there 
was  a  manifest  difference  between  such  a  case  and  the  cases  of 
Archer  v.  Hudson,  and  Maitland  v.  Irving,  for  the  latter  were 
neither  of  them  cases  of  a  purchase  for  valuable  consideration. 
"They  were  cases,"  he  added,  "in  which  money  had  been  already 
lent,  and  the  creditor  finding  his  security  very  imperfect,  obtained 
from  the  volunteer,  icho  gained  no  benefit  at  all,  a  distinct  and 
manifest  advantage.  The  same  observations  do  not  apply  to  the 
case  of  a  bona  fide  purchase,  in  the  first  instance,  for  valuable  con- 
sideration, because,  if  the  purchase  be  a  fair  one,  the  purchaser 
gains  no  advantage,  for  he  would  simply  abstain  from  purchasing 
if  the  volunteer  did  not  think  fit  to  join  in  the  transaction."  See 
also  Bainbrigge  v.  Broivne,  18  Ch.  D'.  188. 

In  Corbett  v.  Brock,  20  Beav.  524,  a  debtor  induced  a  lady,  to 
whom  he  was  engaged  to  be  married,  to  become  security  for  a  debt 
After  the  marriage  she  insisted  that  she  had  been  imposed  upon. 
It  was  held  by  Sir  John  Romilly,  M.R.,  that  the  only  duty  of  a 
creditor  (who  was  aware  of  the  relation  between  the  parties) 
towards  the  lady  was  to  see  that  she  had  proper  professional  assist- 
ance, and  that  any  fraud  or  misrepresentation  of  the  debtor 
the  transaction,  of  which  the  creditQr  had  no  *  notice,  did  [  *  640  ] 
not  affect  his  security.  "  I  fully  adhere,"  said  his  Honor, 
"  to  what  I  expressed  in  the  cases  of  Cooke  v.  Lamotte  (15  Beav. 
284),  and  Hoghton  v.  Hoghton  (15  Beav.  278),  and  if  this  were  a 
case  between  the  husband  and  wife  I  should  require  him  to  prove 
all  the  requisites  I  pointed  out  in  those  cases  as  necessary  to  give 
validity  to  the  transaction;    but  when  the  security  gets  into  the 
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hands  of  a  purchaser  for  valuable  consideration,  the  case  is  very- 
different,  unless  the  person  obtaining  the  benefit  of  it  has  been 
guilty  of,  or  pri  'y  to,  the  fraud.  The  fact  of  the  intended  husband 
saying,  '  I  am  about  to  marry  a  lady  who  will  give  you  security,' 
does  not  amount  to  notice  to  them  that  this  security  could  only  be 
obtained  by  undue  influence." 

And  it  seems  that  although  a  deed  may  be  valid  in  respect  to 
purchases  without  notice  of  undue  influence,  as  for  instance,  that  of 
the  father  over  his  child  as  plaintiff  in  an  action,  it  may  at  the 
same  time  be  declared  that  so  far  as  the  father  is  concerned  the 
deed  is  not  binding  in  any  way  on  the  plaintiff  :  Bainbrigge  v. 
Broioiie,  18  Ch.  D.  188,  199. 

It  will  be  observed  that  in  the  principal  case,  the  solicitor  who 
prepared  the  deeds  which  were  set  aside  as  obtained  by  undue  in- 
fluence having  been  made  a  party  to  the  suit,  Lord  Eldon  observed 
that  it  deserved  serious  consideration  "whether  he  should  not  pay 
the  costs  if  the  other  defendant  could  not."  This  observation  of 
Lord  Eldoii's  was  acted  upon  by  Sir  J2.  il/aZms,  V.-C,  in  the  recent 
case  of  Baker  v.  Loader,  16  L.  R.  Eq.  49.  See  also  Beadles  v. 
Burcli,  10  Sim.  332;  Harvey  v.  Mount,  8  Beav.  439.  Sed  vide  Clark 
v.  Girdwood,  7  Ch.  D.  9. 

As  to  acquiescence  and  confirmation,  see  Wright  \.  Vanderplank, 
2  K.  &  J.  1 ;  8  De  G.  Mac.  &  G.  133 ;  Stump  v.  Gaby,  2  De  G.  Mac  & 
G.  623;  Wallasfon  v.  Tribe,  9  L.  R  Eq.  44;  Jarratt  v.  Aldam,  9  L. 
R.  Eq.  463;  Turner  v.  Collins,  7  L.  E.  Ch.  App.  342;  Moxon  v. 
Payne,  8  L.  R.  Ch.  App.  88;  Kempson  v.  Asbee,  10  L.  R.  Ch.  App. 
15;  Mitchell  v.  Homfray,  8  Q.  B.  D.  587;  and  ante,  vol.  i.  pp. 
211—214. 

IV.  As  to  gifts  by  unll.'\ — The  rules  of  equity  in  relation  to  gifts 
inter  vivos,  by  which  fraud  is  presumed  when  they  are  obtained 
from  persons  standing  in  certain  relations  to  the  donors,  have 
been  held  not  applicable  to  gifts  by  wills.  See  Parfitt  v.  Lawless, 
2  L.  R.  P.  Si  D.  462:  Aslnvell  v.  Lomi,  2  L.  R.  P.  &  D.  477. 

It  has  also  been  held  that  an  attorney,  although  he  himself  has 

prepared  it,  may  take  a  gift  under  the  %inll  of  a  client,  for  his  own 

benefit  as  devisee  or  legatee,  if  the  will  was  not  made  under  any 

mistake  or  misapprehension  caused  bv  the  attorney:  Hind- 

[  *041  ]  Sony.  Weather  ill,  5De  G.  Mac.  &  G.  301;  reversing  *,S.  C, 

1  S.  &  Giff.  604;   Walker  v.  Smith,  29  Beav.  394. 

Formerly  it  seems  to  have  been  supposed  to  be  an  unyielding 
rule  of  law  (especially  where  the  ingredient  of  fraud  enters  into  the 
case)  that  where  it  has  been  proved  that  a  testator,  competent  in 
mind,  has  had  a  will  read  over  to  him,  and  has  thereupon  executed 
it,  all  further  inquiry  is  shut  out.  This  rule  has  been  disapproved 
of  by  the  House  of  Lords  in  the  important  case  of  Fulton  v.  Andreiv, 
7  L.  R.  Ho.  Lo.  449,  [It  is  now  thoroughly  settled  that  equity  has 
no  jurisdiction  in  cases  of  firaud  used  in  obtaining  a  will:  Adams  v. 
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Adams,  22  Vt.  50;  Hunt  v.  Hamilton,  9  Dana,  90;  Trexler  v.  Miller. 
6  lad.  248;  Ewell  v.  Tidwell,  20  Ark.  130.].  where  it  was  decided 
that  those  who  take  a  benefit  under  a  will,  and  have  been  instru- 
msutal  in  preparing  or  obtaining  it,  have  thrown  upon  them  the 
that  any  person  propounding  a  will  prepared  by  himself  without 
V.  Butliii,  2  Moo.  P.  C.  480,  482;  Baker  v.  Batt,  2  Moo.  P.  O.  317. 

In  the  recent  case  of  Hegarty  v.  King,  7  L.  K.  Ii-.  18,  it  was  held 
•onus  of  shewing  the  righteousness  of  the  transaction.  See  also  Barry 
assistance  of  a  third  person,  and  under  which  he  takes  a  benetil, 
is  bound  to  give  clear  and  convincing  evidence  that  the  testator 
knew  and  approved  of  the  clause  under  which  he  took  a  benefit,  and 
that  this  principle  applied  even  in  the  case  of  a  near  relative  of  the 
testator,  and  in  the  absence  of  such  evidence,  probate  of  that  portion 
of  the  will  may  be  refused,  and  granted  of  the  remainder. 

There  does  not  seem  to  be  any  sound  reason  why  the  rules  of 
equity,  as  to  the  presumption  of  undue  influence  should  not  be  ap- 
plicable to  wills,  precisely  in  the  same  manner  as  in  the  case  of  deeds, 
and  if  they  are  not  made  so  by  sect.  25,  sub-sect.  11,  of  the  Judica- 
ture Act,  1873  (36  &  37  Vict.  c.  66),  there  is  certainly  still  room  for 
further  legislation  upon  a  very  important  subject. 

[^Doctrine  of  Gifts  or  Contracts  Obtained  by  undue  Inftiience  Re- 
stated.— The  same  principle  which  vitiates  a  contract  with  an  in- 
capacitated person  is  extended  in  equity  to  avoid  benefits  obtained 
by  trustees  from  their  cestuis  que  trustent,  or  by  other  persons  sus- 
taining a  fiduciary  character  from  those  in  I'egard  to  whom  that 
character  exists. 

This  rule  is  constantly  acted  upon  in  the  United  States.  It  is 
applied  to  executors,  administrators,  guardians,  assignees  in  bank- 
ruptry,  attorney,  trustees,  and  in  general  to  all  j^ersons  standing  in 
any  fiduciary  position.  And  where  even  any  person  stands  in  rela- 
tion of  special  confidence  towards  another,  so  as  to  acquire  an  habitual 
influence  over  him,  he  cannot  accept  from  hira  a  personal  benefit 
without  exposing  himself  to  the  risk,  proportioned  in  a  degree  to 
the  nature  of  their  connection,  of  having  it  set  aside  as  unduly  ob- 
tained. 

Equity  not  only  views  gifts  and  contracts  which  are  made  or  take 
place  between  parties  occupying  a  confidential,  with  a  jealous  eve, 
but  it  goes  further  and  forbids  any  person  standing  in  a  fiduciary 
position,  from  making  any  profit  in  any  way  at  the  expense  of  the 
party  whose  interest  he  is  bound  to  protect,  without  the  fullest  and 
most  complete  disclosure.] 
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13  Jac.  1. 

[reported    1    CH.    EEP.    1.    (a) 

Jurisdiction  of  Equity  as  to  Proceedings  at  Law.] — Principles  on 
which  equity  restrains  proceedings  under  a  judgment  obtained 
at  laiv. 

Magdalen  College,  39  Hen.  8,  seised  in  fee  of  the  Rectory  of  Christ's 
Church,  and  the  Covent  Garden,  without  Aldgate,  London,  contain- 
ing seven  acres,  demised  them  for  seventy-two  years  rendering  40Z. 
per  annum  for  the  rectory,  and  ^l.  for  the  garden.  And  17  Eliz. 
(fifty  years  of  the  said  lease  being  expired),  the  Queen,  at  the  suit 
of  the  said  College,  licensed  them  to  alien,  which  they  did,  and  then 
received  for  the  rectory  25Z.  per  annum,  and  lol.  for  the  garden.  It 
being  her  Majesty's  intent  that  the  College  should  be  advanced 
greatly  in  profit,  by  having  the  Rectory  to  them  and  their  successors, 
discharged  of  the  lease  for  years,  which  in  present  was  worth  to 
them  but  50Z.  per  annum,  the  utmost  rent;  the  same  was  accord- 
ingly performed  by  a  conveyance  to  her  Majesty,  and  by  her  Ma- 
jesty to  Spiuola  and  the  Rectory,  from  Spinola  to  the  College;  after 
which,  Spinola  and  the  Earl  of  Oxford,  his  assignee,  and  his  under 
tenants  have  built  upon  the  Garden  one  hundred  and  thirty  houses, 
and  therein  bestowed  10,000?.,  which  assignee  and  his  undertenants 
have  bonds  and  security  given  for  the  enjoyment  thereof,  to  the 
sum  of  20,000?. 

Note. — The  College  is  hereby  advanced  1700Z.  more  than  they 
should  have  been  if  the  former  lease  had  continued,  which  is  not  yet 
expired. 

This  conveyance  having  been   in  peace  forty  years,   and    thus 

advanced    by    the    purchasers    from    a    thing    of    little 

[*643]  *  value  to  a  great  and   considerable  one;  and  it  being  a 

(a)  S.  a,  Toth.  126  (edit.  1823),  nom.  Comes  Oxon  v.  Neeth. 
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general  case  wherein  persons  of  ail  degrees  and  callings  have  made 
purchases,  they  resting  secure  on  its  passing  through  the  Crown, 
the  greatest  protection. 

The  present  Master  of  the  College  having  by  undue  means  ob- 
tained possession  of  one  of  the  one  hundred  and  thirty  houses, 
whereof  one  Castillion  was  lessee,  who  being  secure  of  his  title,  both 
in  law  and  equity,  sealed  a  lease  thereof  for  three  years  to  one 
Warren,  who  thereupon  brought  an  ejectment  against  one  John 
Smith,  for  trial  of  the  title  in  B.  R.  Wherein  a  special  verdict  was 
had;  and  while  that  depended  in  argument  the  lease  ended,  and  so 
no  possession  could  be  awarded  for  the  plaintiff,  nor  fruit  had  of 
his  suit. 

Yet  he  proceeded  to  have  the  opinion  of  the  Judges  to  know  the 
law  (which  was  a  voluntary  act  of  his),  to  the  intent,  if  the  law  were 
with  him,  he  might  begin  a  new  suit  at  law,  and  spare  to  proceed  in 
equity,  and  if  the  law  were  against  him,  that  then  he  might  proceed 
in  Chancery.  And  the  Judges  of  that  Court  having  delivered  their 
opinions  against  his  title,  before  any  judgment  entered  upon  the 
roll,  the  Earl  and  Mr.  Wood,  for  themselves  and  their  lessees,  pre- 
ferred their  bill  in  Chancery;  and  then  judgment  was  entered, 
quod  querens  nil  capiat  per  billam  (a). 

To  which  bill  in  Chancery  the  defendant  put  in  a  i^lea  and  de- 
murrer, alleging  the  conveyance  to  be  void  by  the  statute  of  13 
Eliz.,  and  that  they  evicted  one  house,  parcel  of  the  premises,  by 
judgment  at  law;  which  plea  and  demurrer  were  referred  by  order 
*  to  Sir  John  Tyndal  and  Mr.  Woolridge,  who  reported  that  they 
thought  it  fit  the  cause  should  proceed  to  hearing,  notwithstanding 
the  plea  and  demurrer;  and  afterwards,  in  default  of  an  answer,  an 
attachment  was  awarded  against  the  defendants,  whereupon  they 
were  attached,  and  a  cepi  corpus  returned,  and  by  order  of  the  22nd 
of  October,  13  Jac.  1,  they  were  coaimitted  to  the  Fleet  for  their 
contempts  in  refusing  to  answer;  and  do  now  stand  bound  over  to 
answer  their  contempts,  they  still  refusing  to  answer. 

*  And  now  this  term  it  was  argued,  that  the  defendants  [  *  644  ] 
thus  standing  in  contempt,  &c.,  may  be  sequestered  Until 
answer. 

Lord  Chancellor  Ellesmere. — 1.  The  law  of  God  speaks  for  the 
plaintiff,  Deut.  xxviii. 

(a)  See  Magdalen  College  Case,  11  Co.  66. 
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2.  And  equity  and  good  conscience  speak  wholly  for  him. 

3.  Nor  does  the  law  of  the  land  speak  against  him.  Bat  that 
and  equity  ought  to  join  hand  in  hand  in  moderating  and  restrain- 
ing all  extremities  and  hardships. 

By  the  law  of  God,  he  that  builds  a  house  ought  to  dwell  in  it; 
aad  he  that  plants  a  vineyard  ought  to  gather  the  grapes  thereof; 
and  it  was  a  curse  upon  the  Avicked,  that  they  should  build  houses 
and  not  dwell  in  them,  and  plant  vineyards  aiid  not  gather 
the  grapes  therejf.      Deut.  xxviii.  30. 

And  yet  here  in  this  case,  such  is  the  conscience  of  the  doctor, 
the  defendant,  that  he  would  have  the  houses,  gardens,  and  orchards, 
which  he  neither  built  nor  planted;  but  the  Chancellors  have  always 
corrected  such  corrupt  consciences,  and  caused  them  to  render  quid 
pro  quo;  for  the  common  law  itself  will  admit  no  contract  to  be 
good  without  quid  pro  quo,  or  land  to  pass  without  a  valuable  con- 
sideration; and  therefore  equity  must  see  that  a  proportionable  sat- 
isfaction be  made  in  this  case. 

As  in  the  case  of  Peterson  v.  Hickman,  the  husband  made  a  lease 
of  the  wife's  land,  and  the  lessee  being  ignorant  of  the  defeasible 
title,  built  upon  the  land,  and  was  at  great  charge  therein;  the 
husband  died,  and  the  wife  avoided  the  lease  at  law,  but  was  com- 
pelled in  equity  to  yield  a  I'ecompense  for  the  building  and  better- 
ing of  the  land.  For  it  was  so  much  the  more  worth  unto  her:  and 
wheresoever  one  hath  a  benefit,  the  law  will  compel  him  to  give  a 
recompense,  as  if  cestui  que  use  sell  the  land  to  one  that  hath  no 
notice  of  the  use,  and  dieth ;  by  reason  that  he  had  the  benefit  of 
the  sale,  his  executors  were  ordered  to  answer  the  value  of  the  land 
out  of  his  estate,  as  appeareth  by  a  judgment  roll  of  34  Hen.  6. 

And  his  Lordship,  the  plaintifP  in  this  case,   only  de- 
[  *  645  ]  sires  *  to  be  satisfied  of  the  true  value  of  the  new  building 
and  planting  since  the  conveyance,  and  convenient  allow- 
ance for  the  purchase. 

And  equity  speaks  as  the  law  of  God  speaks;  but  you  would 
silence  equity. 

First.  Because  you  have  a  judgment  at  law. 

Secondly.  Because  that  judgment  is  upon  a  statute  law. 

To  which  I  answer, — 

First.  As  a  right  of  law.  cannot  die,  no  more  can  equity  in  chan- 
cery die;  and,  therefore,  nullus  recedat  aCancellaria  sine  remedio,  4 
E.  4,  11,  a.     Therefore,  the  Chancery  is  always  open;  and  although 
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the  term  bo  adjourned,  tbo  Chancery  is  not;  for  conscience  and 
equity  arc  always  ready  to  render  to  every  one  their  due,  9  E.  4,  11 
a.  The  Chancery  is  only  removable  at  the  vyill  of  the  King  and 
Chancellor;  and  by  27  E.  3,  15,  the  Chancellor  must  give  account 
to  none,  but  only  to  the  King  and  Parliament. 

The  cause  why  there  is  a  Chancery  is,  for  that  men's  actions  are 
so  divers  and  infinite,  that  it  is  impossible  to  make  any  general  law 
which  may  aptly  meet  with  every  particular  act,  and  not  fail  in  some 
circumstances. 

The  office  of  the  Chancellor  is  to  correct  men's  consciences  for 
frauds,  breach  of  trusts,  wrongs,  and  oppressions,  of  what  nature  so- 
ever they  be,  and  to  soften  and  mollify  the  extremity  of  the  law, 
which  is  called  sunimum  jus. 

And  for  the  judgment,  &c.,  law  and  equity  are  distinct,  both  in 
their  courts,  their  judges,  and  the  rules  of  justice;  and  yet  they  both 
aim  at  one  and  the  same  end,  which  is  to  do  right;  as  Justice  and 
Mercy  differ  in  their  effects  and  operations,  yet  both  join  in  the  man- 
ifestation of  God's  glory. 

But  in  this  case,  upon  the  matter  there  is  no  judgment,  but  only 
a  discontinuance  of  the  suit,  which  gives  nc  possession;  and  although 
to  prosecute  law  and  equity  together  be  a  vexation,  yet  voluntarily 
to  attempt  the  law  in  a  doubtful  case,  and  after  to  resort  to  equity, 
is  neither  strange  nor  unreasonable. 

*  But  take  it  as  a  judgment  to  all  intents,  then  I  answer,  [  *  046] 
that  in  this  case  there  is  no  opposition  to  the  judgment, 
neither  will  the  truth  or  justice  of  the  judgment  be  examined  in  this 
Court,  nor  any  circumstance  depending  thereupon,  but  the  same  is 
justified  and  approved;  and  therefore  a  judgment  is  no  let  to  exam- 
ine it  in  equity,  so  as  all  the  truth  of  the  judgment,  &c.,  be  (not) 
examined. 

No  possession  is  established  by  the  King's  writ,  after  that  any  judg- 
ment is  sought  to  be  impeached;  for  when  the  plaintiff,  by  his  lessee 
seeking  relief  at  the  common  law,  is  barred,  then  is  his  time  to  seek 
relief  in  Chancery  when  the  common  law  is  against  him;  Doctor  and 
Student,  fol.  15.  A  serjeant  is  sworn  to  give  counsel  according  to 
law, — that  is,  according  to  the  law  of  God,  the  law  of  reason,  and 
the  law  of  the  land;  and  upon  both  the  laws  of  God  and  reason  is 
granted  that  rule,  viz..  To  do  as  one  would  be  done  unto. 

And,  therefore,  where  one  is  bound  in  an  obligation  to  pay  moneyj 
payeth  it,  and  takes  no  acquittance,  by  the  common  law  he  shall  be 
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compelled  to  pay  the  money  again.  But  when  it  appeareth  that  the 
plaintiff  will  recover  at  law,  the  serjeant  may  advise  the  defendant 
to  take  a  subpoena  in  Chancery,  notwithstanding  his  oath. 

So  1  Hen.  7,  14,  if  he  deliver  an  acquittance  without  seal,  or  the 
money  is  paid  within  a  short  time  after  the  day,  or  if  he  lose  the  ac- 
quittance, if  judgment  be  had  in  any  of  these  cases,  the  party  may 
resort  to  equity:  22  E.  4  &  7  Hen.  7,  11. 

Also,  after  judgment  in  those  cases,  if  the  party  have  a  release,  he 
may  have  an  audita  querela,  which  is  a  latin  bill  in  equity,  if  the 
other  party's  conscience  be  so  large  as  to  demand  a  double  satisfac- 
tion. So,  if  the  statute  be  entered  into  by  duress  or  menace,  though 
the  party  be  in  execution,  yet  he  may  avoid  it  by  duress  of  imprison- 
ment; 15  E.  4;  Fitz.  Nat.  Brev.  104,  L.  5,  Ed.  4,  Audita  Querela,  27; 
and  yet  it  is  a  judgment  lapon  record;  and  so  of  a  judgment  by  a  con- 
fession and  satisfaction,  acknowledged  by  a  letter  of  attorney,  which 

is  lost  or  cannot  be  produced. 
[  *  G47  ]  '^And  in  the  case  of  Harning  v.  Castor,  Mich.,  3  Jac,  in 
B.  R.  on  an  audita  querela,  brought  per  opinionem  curiae, 
if  a  judgment  be  given  upon  an  usurious  contract,  and  it  is  part  of 
the  agreement  to  have  a  judgment,  the  defendant  may  avoid  such 
judgment  by  an  audita  querela,  or  by  a  scire  facias,  brought  upon 
the  same. 

So,  if  a  judgment  be  had  against  an  infant  by  covin,  as  if  an  in- 
fant be  inveigled  to  be  bail  for  one  in  any  Court  at  Westminster, 
he  may  have  an  audita  querela  to  avoid  the  same:  Trin.,  7  Jac, 
Markham  v.  Turner,  and  8  Hen.  6,  10.  So,  if  judgment  be  had  by 
covin  or  collusion  against  an  executor,  to  defraud  the  creditors,  if 
it  be  pleaded  in  bar.  The  covin  and  collusion  may  be  averred  at 
law  by  replication,  and  the  judgment  frustrated  thereby,  3  Hen.  6, 
3G;  and  note,  every  outlawry  is  a  judgment,  yet  the  party  may 
have  remedy  in  conscience  against  him  that  caused  him  to  be  out- 
lawed without  just  cause:  Doctor  and  Student,  lib.  2,  cap.  21;  21 
Hen.  7,  7;  9  Hen.  6,  20. 

So,  if  one  neglect  to  enrol  his  deed  of  bargain  and  sale,  being  his 
only  assurance,  as  in  Jacques  and  Huntley''s  case,  in  this  Court, 
13°  Junij,  1599,  and  the  bargainer  brings  an  ejectione  firmse 
against  him,  and  hath  judgment,  the  bargainee  may  resort  to  Chan- 
cery, and  there  be  relieved,  if  not  for  the  land,  yet  for  the  money 
;^aid. 

And  in  Morgan  and  Parry'' s  case,  Pasch.,  27  Eliz.,  a  woman  had 
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aa  estate  in  a  house  for  her  life,  dispunishable  of  waste,  and  yet 
she  was  enjoined  not  to  commit  waste  in  the  house,  contrary  to  the 
case  of  Leivis  Bowles,  (b):  {quere,  if  not  because  of  the  prejudice 
to  him  in  remainder  ?) 

By  all  which  cases  it  appeareth,  that  tvheti  a  judgment  is  ob- 
tained by  opjwession,  wivng,  and  a  hard  conscience,  the  Chancellor 
loill  frustrate  and  set  it  aside,  not  for  any  error  or  defect  in  the  judg- 
ment, but  for  the  hard  conscience  of  the  2)arty ;  and  that,  in  such 
cases,  the  Judges  also  play  the  Chancellors;  and  that  these  are  not 
within  the  statute  4  Hen.  4,  cap.  23;  which  is,  that  after  a  judg- 
ment given  in  the  Court  of  our  Sovereign  Lord  the  King, 
the  parties  *and  their  heirs  shall  be  in  peace  until  the  [  *  648  ] 
judgment  be  undone  by  attaint  or  error. 

But,  secondly,  it  is  objected,  that  this  is  a  judgment  upon  a 
statute  law. 

To  which  I  answer.  It  has  ever  been  the  endeavour  of  all  Par- 
liaments to  meet  with  the  corrupt  consciences  of  men  as  might  be, 
and  to  supply  the  defects  of  the  law  therein;  and  if  this  cause  were 
exhibited  to  the  Parliament,  it  would  soon  be  ordered  and  de 
termined  by  equity;  and  the  Lord  Chancellor  is,  by  his  place, 
under  his  Majesty,  to  supply  that  power  until  it  may  be  had,  in  all 
matters  of  meum  and  tuum,  between  party  and  party;  and  the 
Lord  Chancellor  doth  not  except  to  the  statute  or  the  law  (judg- 
ment) upon  the  statute,  but  taketh  himself  bound  to  obey  that 
statute,  according  to  8  Ed.  4;  and  the  judgment  thereupon  may  be 
just;  and  the  College,  in  this  case,  may  have  a  good  title  in  law, 
and  the  judgment  yet  standeth  in  force. 

It  seemeth,  by  the  Lord  Cokeys  report,  in  Dr.  Bonhani's  Case  (c), 
that  statutes  are  not  so  sacred  as  that  the  equity  of  them  may  not 
be  examined.  For  he  saith,  that  in  many  cases,  the  common  law  hath 
such  a  prerogative  as  that  it  can  control  Acts  of  Parliament,  and 
adjudge  them  voifl;  as,  if  they  are  against  common  right  or  reason, 
or  repugnant  or  impossible  to  be  performed;  and  for  that  he  vouches, 
8  E.  3,  30;  33  E.  3,  Cessavit,  41,  4'2;  Nat.  Brev.  209;  Plowd.  liO; 
27  Hen.  6,  Annuity,  41;  21  Eliz.  Kot.  303.  And  yet  our  books  are, 
that  the  acts  and  statutes  of  Parliament  ought  to  be  reversed  by 
Parliament,  (only),  and  not  otherwise.  Bro.  tit.  "Error,"  65,  &c. ; 
and  7  Hen.  6,  28;  21  E.  4,  46;  29  E.  3,  24:  and,  upon  that  reason, 

(ft)  11  Co.  79;  1  Roll.  Rep.  177;  Raym.  284. 
(c)  8  Co.  118. 
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the  Lord  Chancellors,  since  the  device  of  the  action  to  be  brought 
by  Parsons  upon  the  statute  of  2  Ed.  6,  have  enjoined  the  stay 
thereof. 

And  the  Judges  themselves  do  play  the  Chancellors'  parts  upon 
statutes,  making  construction  of  them  according  to  equity,  varying 
from  the  rules  and  grounds  of  law,  and  enlarging  them,  pro  bono 
publico,  against  the  letter  and  intent  of  the  makers,  whereof 
[  '■•G49  ]  our  books  have  many  *hundreds  of  cases:  15  Hen.  7,  and 
14  Hen.  7,  14;  42  E.  3,  0,  &c.  Will  you,  then,  have 
equity  suppressed  in  all  cases  wherein  a  judgment  at  law,  or  upon 
a  statute,  is  had  ? 

The  use  o^  the  Chancery  has  been  in  all  ages  to  examine  equity  in 
all  cases,  saving  against  the  king's  prerogative,  as  35  Hen.  6,  27;  11 
Hen.  4,  16;  and  Doctor  and  Student,  lib.  2,  cap.  5,  16;  then  you 
must  have  a  special  statute  to  except  the  Chancellor.  For  general 
statutes  do  extend  to  the  particular  usages  of  all  the  great  Courts 
at  Westminster,  especially  of  the  Chancery,  and  especially  for  mat- 
ters of  equity. 

In  Chancery  upon  a  recognisance,  a  capias  may  bo  awarded,  and 
the  proceedings  of  that  Court  shall  close  up  the  mouths  of  the 
Judges  of  the  common  law,  notwithstanding  the  statute  of  Magna 
Charta,  chap.  29:  "Quod  uullus  liber  homo  capiatur  aut  imprison- 
etur  nisi  per  legale  judicium  parium  suorum  vel  per  legem  terrse." 
And  so  it  was  adjudged  in  Clement  Parsons'  Case,  21  Eliz.  in^the 
Exchequer,  which  you  may  see  in  8  Co.  142;  and  25  Eliz.,  in  Mar- 
iin  and  Bye's  Case,  and  in  7°  Jac.  in  Com.  Banco,  Highaiii's  Case, 
and  Kilwaifs  Case,  vouched  to  bo  adjudged,  9  Co.  29,  vide  Doctor 
and.  Student,  300  a;  and  every  Court  at  Westminster  ought  to  take 
notice  of  the  usages  and  customs  of  the  rest  of  the  Courts  at  West- 
minster, which  are  as  a  law  to  those  Courts,  and  of  which  the  com- 
mon law  takes  notice,  2  Co.  53,  Go,  503-4;   11  E.  4,  2. 

The  statute  of  5  Eliz.  c.  9,  of  perjury,  directeth  how  perjury 
shall  be  punished,  saving  the  authority  of  the  Star  Chamber;  yet, 
for  perjury,  committed  in  Chancery,  either  in  an  affidavit  or  an  an- 
swer, &c.,  if  such  perjury  appear  to  the  Chancellor,  the  party  may 
be  punished  according  to  his  direction. 

Also,  no  Exchequer  man  hath  privilege  against  a  subpoena,  for 

matters  between  p^rty  and  party,  where  the  king's  interest  cometh 

not  in  question:   20  Eliz.,  Cutis  contr^  Peter  Goodurln et  al.,  and  yet 

their  privilege  hath  several  statutes  that  give  strength  thereunto; 
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but  the   use    *  and  precedents  of  the  Chancery  are  not  [  *  G50  ] 
altered  by  those  laws. 

And  if  a  statute  staple  be  extended,  which  by  the  statute  is  a 
judgment  of  itself,  and  the  execution  thereof  is  directed  by  the 
statute;  yet  it  hath  been  usual  in  all  ages  to  moderate  the  hard 
consciences  of  the  conusees,  and  if  they  had  been  satisfied  with 
their  costs  and  damages,  after  the  rate  of  the  full  value  of  the  land, 
the  land  hath  been  discharged  by  a  decree  of  equity. 

Thirdly,  The  law  of  the  land  r,peaks  not  against  this. 

For,  by  2  Ed.  4,  15,  the  Chancf&llor  sits  in  Chancery  according  to 
an  absolute  and  uncontrollable  power,  and  .is  to  judge  according  to 
that  which  is  alleged  and  proved;  but  the  Judges  of  the  common 
law  are  to  judge  according  to  a  strict  and  ordinary  (or  limited) 
power. 

As  7  Hen.  7,  fo.  10:  A.  had  lands  extended  to  him  in  ancient  de- 
mesne upon  a  statute  merchant.  B.  purchased  the  lands,  and  had  a 
recovery  by  sufiferance  in  the  Court  of  ancient  demesne,  with  voucher, 
and  entered,  and  ousted  A.  A.  brought  a  subpoena,  and  it  was 
holden,  that  A.  could  not  falsify  the  recovery  at  law,  and  therefore 
he  should  be  restored  to  the  possession  by  the  Chancery,  for  he  had 
not  any  remedy  by  the  common  law.  Where  note,  That  notwith- 
standing a  double  judgment,  yet  the  Judges  directed  them  to  the 
Chancery. 

And  the  Statute  of  4  Hen.  4,  chap.  23,  was  never  made  nor  in- . 
tended  to  restrain  the  power  of  the  Chancery,  in  matters  of  equity, 
but  to  restrain  the  Chancellor  and  the  Judges  of  the  common  law, 
only  in  matters  merely  determinable  by  law  in  legal  proceedings, 
and  not  in  equitable;  and  that  they  should  be  constant  and  certain 
in  their  own  judgments,  and  not  play  fast  and  loose.  For  by  37  Hen. 
6,  13,  and  divers  other  authorities,  no  writ  of  error  or  attaint  lieth 
when  the  suit  is  by  subpoena,  and  the  party  only  seeks  to  equity  for 
the  equity  of  his  cause. 

And,  therefore,  judgments  by  default,  confession,  &c.,  and  not  by 
verdict,  are  not  within  this  law,  so  as  to  bind  the  Judges  on  their 
legal  proceedings;  as  5  E.  4,  38.  In  debt,  upon  an  obliga- 
tion against  A.,  B.,  C,  and  D.  judgment  by  ^default  is  had  [  *C51] 
against  A.  and  B.,  C.  demurs,  and  D.  pleads  to  issue;  and, 
by  the  opinion  of  the  Judges,  a  supersedeas  was  awarded,  et  hoc 
causa  conscientiae,  for  that  the  judgment  was  by  default. 

In  the  next  place,  it  is  considerable  how  far  the  statute  of  27  E. 
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3,  cap.  1  doth  extend,  to  check  the  power  of  the  Chancery  in  this 
case.  Now,  the  proper  exposition  of  this  statute  is  from  those  sta- 
tutes that  were  the  foundation  thereof,  and  whereupon  the  statute  was 
built,  it  being  not  introductive  of  new  law,  but  declarative  antiqui 
juris. 

The  precedent  statutes  which  do  explain  this  statute  are  35  E.  1, 
made  at  Carlisle;  4  Ed.  3,  c.  G,  in  confirmation  thereof;  25  E.  3,  cap. 
22,  and  25  E.  3,  cap.  0,  "Of  provisors  of  benefices;"  these  being  in 
time  before  27  E.  3,  and  38  E.  3,  which  comes  after,  and  recites  the 
statute  of  25  E.  3,  and  this  statute  of  27  E.  3,  and  confirms  them, 
with  additions  for  further  remedies,  they  being  all  linked  together 
in  one  chain;  which  is  further  apparent  by  the  recitals  in  the  law 
and  by  the  preamble  thereof,  which  doth  manifest  the  minds  of  the 
law-makers,  and  do  naturally  explain  the  laws,  that  they  do  all  ex- 
tend to  ecclesiastical  jurisdiction  and  conusence,  and  not  to  tem- 
poral; and  the  same  is  more  apparent  by  other  subsequent  laws  in 
several  kings'  reigns  following. 

But  for  the  temporal  Courts,  and  the  support  of  their  judgments 
there  are  only  two  statutes,  viz.,  Westminster,  2,  cap.  5,  and  4  Hen. 

4,  cap.  23,  which  are  already  answered. 

Vide,  the  argument/or  the  authority  and  jurisdiction  of  the  Court 
of  Chancery,  at  the  end  of  this  Vol.  (1  Ch.  Rep.)  ivhere  these  two 
statutes  are  explained. 


In  the  principal  case,  Lord  Ellesniere  enters  very  fully  into  the 
examination  of  the  principles  upon  which  equity  formerly  enter- 
tained jurisdiction  to  grant  injunctions  to  stay  proceedings  at  law. 
This  subject  was  the  cause  of  a  warm  contention   between  Lord 

Ellesmere  and  Lord  Chief  Justice  Coke,  the  former  insist- 
[  *652  ]   ing  that  Courts  of  *  equity  had  jurisdiction,  not  indeed  to 

overrule  the  judgments  of  Courts  of  law,  but  to  prevent 
a  person  who  had  obtained  a  judgment  at  law,  contrary  to  equity, 
from  making  the  Courts  of  law  instruments  of  injustice;  the  latter 
contending,  on  the  other  hand,  that  an  injunction  to  stay  proceed- 
ings in  Courts  of  common  law  was  an  encroachment,  upon  their 
jurisdiction,  and  a  violation  of  the  statute  law  of  the  land.  The 
following  is  the  account  given  by  Mr.  Hallam,  of  the  dispute  be- 
tween Lord  Ellesmere  and  Lord  Coke : — "It  happened,"  he  relates, 
"that  an  action  was  tried  before  Coke,  the  precise  circumstances  of 
which  do  not  appear,  wherein  the  plaintiff  lost  the  verdict  in  con- 
sequence of  one  of  his  witnesses  being  artfully  kept  away.  He  had 
recourse  to  the  Court  of  Chancery,  filing  a  bill  against  the  defend- 
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ant  to  make  bim  answer  upon  oath,  which  he  refused  to  do,  and 
was  committed  for  contempt.  Indictments  were  upon  this  preferred 
at  Coke's  instigation,  against  the  parties  who  had  filed  the  bill  in 
Chancery,  their  counsel  and  solicitors,  for  suing  in  another  Court 
after  judgment  obtained  at  law,  which  was  alleged  to  be  contrary 
to  the  Statute  of  Prcemunire.  Bat  the  Grand  Jury,  though  pressed, 
it  is  said,  by  one  of  the  judges,  threw  out  these  indictments.  The 
king,  fdready  incensed  witn  Coke,  and  stimulated  by  Bacon,  thought 
this  too  great  an  insult  upon  his  Chancellor  to  be  passed  over.  He 
first  directed  Bacon  and  others  to  search  for  precedents  of  cases 
where  relief  had  been  given  in  Chancery  after  judgment  at  law. 
They  reported,  that  there  was  a  series  of  such  precedents,  from  the 
time  of  Henry  8,  and  some,  where  the  Chancellor  had  entertained 
suits  even  after  execution.  The  Attorney-General  was  directed  to 
prosecute  in  the  Star  Chamber  those  who  had  preferred  the  indict- 
ments: and  as  Coke  had  not  been  ostensibly  implicated  in  the  busi- 
ness, the  king  contented  himself  with  making  an  order  in  the  Coun- 
cil Book  declaring  the  Chancellor  not  to  have  exceeded  his  juris- 
diction: Hall.  Const.  Hist.  Vol.  1,  p.  472;  and  see  The  Jurisdiction 
of  the  Court  of  Chancery  Vindicated,  1  Ch.  Rep.  Append.  1 :  Carv, 
163. 

The  opposition  of  Lord  Coke  to  the  jurisdiction  of  the  Court  of 
Chancery,  was  as  void  of  foundation  as  it  was  of  success:  for  equity 
never  affected  to  examine  or  overrule  a  judgment  at  law,  but  pre- 
vented a  party  from  making  an  unjust  use  of  it,  such  as  Courts  of 
law,  could  they  have  taken  cognizance  of  the  equitable  circumstances 
would  not  have  permitted;  for  although,  as  observed  by  the  Lo:'-d 
Chancellor,  in  the  principal  case,  "law  and  equity  are  distinct,  both 
in  their  courts,  their  judges,  and  the  rules  of  justice,  they 
yet  both  aim  at  one  and  the  same  end,  *  which  is  to  do  [  '"1553  ] 
right."  Again,  with  reference  to  the  principal  case,  he  adds, 
"that  in  that  case  there  was  no  opposition  to  the  judgment  neither 
would  the  truth  or  justice  of  the  judgment  be  examined  in  the 
Court  nor  any  circumstance  depending  thereupon,  but  the  same  was 
justified  and  approved;  and  therefore  a  judgment  was  no  let  to  ex- 
amine it  in  equity,  so  as  all  the  truth  of  the  judgment  be  not  ex- 
amined." And  again,  after  citing  various  cases,  he  concludes,  "that 
'when  a  judgment  is  obtained  by  oppression,  wrong  and  a  bad  con- 
science, the  Chancellor  will  frustrate  and  set  it  aside,  not  for  any 
error  or  defect  in  the  judgment,  but  for  the  hard  conscience  of  the 
party."  It  may  be  observed  here,  that  where  the  Chancellor  uses 
the  expression  as  to  frustrating  and  setting  aside  a  judgment,  he 
evidently  means,  only,  that  a  party  would  ho  prevented  from  taking 
advantage  of  it,  if  it  was  inequitable  that  ho  should  do  so. 

Moreover,  as  long  as  our  Courts  of  equity  and  Courts  of  law  were 
distinct,  and  might,  according  to  the  system  of  jurisprudence  admi- 
nistered in  each,  come  to  different  conclusions  upon  the  same  claim, 
in  order  that  two  such  apparently  opposite  sentences  might  stand 
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together,  it  is  evident  that  some  compromise  or  understanding  must 
have  subsisted  between  the  two  Courts;  that,  what  is  asserted  by 
the  one  must  be  admitted,  in  some  sense  at  least,  by  the  other;  and 
that  it  must  be  ascertained  to  which  of  the  two  the  right  of  qualify- 
ing the  first  decision,  and  of  pronouncing  the  final  decree,  and  en- 
forcing it  when  pronounced,  was  to  be  ascribed.  And,  accordingly 
we  find  that  equity  always  admitted  and  supposed  the  autho- 
rity of  the  common  law;  but,  on  the  other  hand,  whatever  doiabts 
and  contest  might  have  arisen  formerly  on  these  subjects,  it  was 
afterwards  fully  settled  that  the  clearest  legal  right  was  no  answer 
to  a  preferable  claim  in  equity;  and  that,  whoever  attempted  to  en- 
force the  former  to  tho  detriment  of  the  latter,  though  by  strictly 
legal  means,  might  be  restrained  by  the  injunction  of  a  Court  of 
equity,  or  punished  for  proceeding  in  contempt  of  it:  Burton's 
Compend.  517,  4th  edit. 

Lord  EUesmere,  in  the  principal  case,  has  noticed  certain  instances 
in  which  the  Court  had  interfered  to  stay  proceedings  at  law,  on  ac- 
count of  some  equity  of  which  the  plaintiff  in  equity  could  not  take 
advantage  at  law;  and  Mr.  Eden,  in  his  work  upon  injunctions,  has 
included  under  the  different  heads  of  Accident,  Mistake,  Fraud,  Ac- 
counts, Illegal  and  Immoral  Contracts,  Penalties  and  Forfeitures, 
Breaches  of  Covenants,  Administration  of  Assets,  Marshalling  of 
Secui'itios,  and  Suretyship  (most  of  which  subjects  are  noticed  in 
this  work),  the  different  cases  in  which  a  Court  of  equity 
[  *  654  ]  would  by  *  injunction  stay  proceedings  at  law.  Eden  on 
Injunctions,  4;  and  see  Joyce  on  Injunctions,  1053,  1257. 

A  somewhat  feeble  attempt  to  confer  equitable  jurisdiction  upon 
Courts  of  Common  Law  was  made  by  the  Common  Law  Procedure 
Act,  1854  (17  «fe  18  Vict,  c.  125),  under  which  equitable  pleas  and 
replications  might  be  made  use  of  at  law,  s.  83;  but  the  narrow  con- 
struction put  upon  that  Act  by  the  judges  of  the  Courts  of  common 
law,  who  held  that  no  equitable  plea  was  good  unless  it  disclosed 
facts  which  would  entitle  the  defendant  to  a  perpetual  and  uncondi- 
tional injunction  in  equity  {Mines  Royal  Societies  v.  Magnay,  10 
Ex.  489;  Wood  v.  Copper  Miners  Co.,  11  C.  B.  561 ;  Wake  v.  Harrop, 
6  H.  &  N.  768,  18  H.  &  C.  202),  rendered  applications  to  Courts  of 
Equity  still  necessary  in  'many  cases.  See  Mayno  on  Equitable 
Defences. 

Tho  legislature  has,  however,  recently  taken  a  bolder  course,  and, 
by  the  Supreme  Court  of  Judicature  Acts,  1873  and  1875  (36  &  87 
Victi.,  c.  66;  and  38  &  39  Vict.,  c.  77),  has  united  and  consolidated 
the  Court  of  Chancery,  the  Courts  of  Common  Law,  the  Court  of 
Probate,  tho  Court  of  Divorce  and  Matrimonial  Causes,  and  Ad- 
miralty into  one  Supreme  Court  of  Judicature  in  England  (sect.  3 
of  tho  first  Act;  sect.  9  of  the  second  Act),  consisting  of  two  per- 
manent divisions — "Her  Majesty's  High  Court  of  Jiastice,"  and 
"Her  Majesty's  Court  of  Appeal"  (sect.  4  of  the  Act  of  1873).  The 
High  Court  of  Justice,  consisting  of  live  divisions,  to  be  called  re- 
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spectively  the  Chancery  Division,  the  Queen's  Bench  Division,  the 
Conamon  Pleas  Division,  the  Exchequer  Division,  and  the  Probate 
Divorce  and  Admiralty  Division,  sect.  31.  In  every  civil  cause  or 
matter  commenced  in  the  High  Court  of  Justice,  law  and  equity,  is 
to  be  administered  by  the  High  Court  of  Justice  and  Court  of 
Appeal  respectively,  according  to  the  rules  in  the  Act  mentioned, 
sect.  24. 

And  by  sub-section  5,  section  24,  it  is  enacted  that  "No  cause  or 
proceeding  at  any  time  pending  in  the  High  Court  of  Justice,  or 
before  the  Court  of  Appeal,  shall  be  restrained  by  prohibition  or 
injunction;  but  every  matter  of  equity  in  which  an  injunction  against 
the  prosecution  of  any  such  cause  or  proceeding  might  have  been 
obtained,  if  this  Act  had  not  passed,  either  unconditionally  or  on 
any  terms  or  conditions,  may  be  relied  on  by  way  of  defence  there- 
to: Provided  always,  that  nothing  in  this  Act  contained  shall  disable 
either  of  the  said  Courts  from  directing  a  stay  of  proceedings  in  any 
cause  or  vn^XtQV pending  before  it  if  it  shall  think  fit;  and  any  person, 
whether  a  party  or  not  to  any  such  cause  or  matter,  who 
would  have  been  entitled,  if  this  Act  *  had  not  passed,  to  [*655  ] 
apply  to  any  Court  to  restrain  the  prosecution  thereof,  or 
who  may  be  entitled  to  enforce,  by  attachment  or  otherwise,  any 
judgment,  decree,  rule,  or  order,  contrary  to  which  all  or  any  part 
of  the  proceedings  in  such  cause  or  matter  may  have  been  taken, 
shall  be  at  liberty  to  apply  to  the  said  Courts  respectively,  by  motion 
in  a  summary  way,  for  a  stay  of  proceedings  in  such  cause  or 
matter,  either  generally,  or  so  far  as  may  be  necessary  for  the  pur- 
poses of  justice;  and  the  Court  shall  thereupon  make  such  order  as 
shall  be  just." 

And  by  the  25th  section  of  the  Judicature  Act,  1873  (36  &  37  Vict., 
c.  06),  after,  in  various  sub-sections,  amending  and  declaring  the  law 
to  be  hereafter  administered  in  England  as  to  matters  thereinafter 
mentioned,  it  is  enacted  by  the  11th  sub- section  that  "Generally  in 
all  matters  not  hereinbefore  particularly  mentioned,  in  which  there 
is  any  conflict  or  variance  between  the  rules  of  equity  and  the  rules 
of  the  common  law  with  reference  to  the  same  matter,  the  rules  of 
equity  shall  prevail." 

And  under  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  "From 
and  after  the  commencement  of  the  Act  ( I  Jan.  1884),  the  London 
Bankruptcy  Court  shall  be  united  and  form  part  of  the  Supremo 
Court  of  Judicature,  and  the  jurisdiction  of  the  London  Bankruptcy 
Court  shall  be  transferred  to  the  High  Court:"  sect.  93,  (1). 

The  result  of  this  legislation  is  that,  as  our  Courts  of  law  and 
equity  are  no  longer  distinct,  and  as  the  rules  of  equity  in  all  cases 
of  conflict  prevail  over  those  of  law  in  every  Division  of  the  High 
Court,  an  injunction  to  restrain  proceedings  pending  in  one  Division 
of  the  High  Court  can  no  longer  be  granted  by  another  Division: 
Garbutt  v.  Fawcus,  1  Ch.  D.  155. 

But,  although  the  Court  cannot  restrain  au  action  pending  in 
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another  Division,  it  may  grant  an  injunction  to  restrain  a  person 
from  infititiiting  proceedings,  and  this  was  done  by  Sir  G.  Jessel,  M. 
K,  in  Besant  v.  Wood,  12  Ch.  D.  605,  630;  where  he  granted  an  in- 
junction to  prevent  the  institution  of  proceedings  by  a  wife  for  the 
purpose  of  compelling  the  husband  to  cohabit  with  her.  See  also 
Hart  V.  Hart,  18  Ch.  D.  680. 

[It  is  well  established  that  equity  will  interfere  to  restrain  pro- 
ceedings at  law,  whether  through  mistake,  accident,  fraud  or  want 
of  discovery,  one  of  the  parties  m  a  suit  at  law  obtains,  or  is  likely 
to  obtain,  an  unfair  advantage  over  the  other,  so  as  to  make  the  legal 
proceedings  an  instrument  of  injustice:  Metier  v.  Metier,  3  C.  E. 
Green,  270;  Lyon's  Appeal,  11  P.  F.  Smith,  15;  Davis  v.  Hoopes, 
33  Mis^.  173;  Vennum  v.  Davis,  35  111.  568;  Ferguson  v.  Fisk,  28 
Conn.  501;  Lyme  v.  Allen,  51  N.  H.  242;  Atlantic  DeLaine  Co.  v. 
Tredick,  5  R.  I.  171;  Dehon  v.  Foster,  4  Allen,  515;  Bulows  v.  The 
Committee  of  O'Neall,  4  Dessaus,  394.] 

The  Court  also  has  jurisdiction  to  restrain  by  injunction  a  person 
claiming  to  be  a  creditor  of  a  company  from  lyresejiting  ai^etitionio 
wind  up  the  company,  where  the  debt  is  6ona  .^de  disputed,  and  the 
company  is  solvent:  Cercle  Restaurant  Castiglione  Co.  v.  Lavery,  18 
Ch.  D.  555. 

A  judge,  however,  of  the  Chancery  Division  cannot  restrain  a  sheriff 

from  the  selling  of  goods  taken  in  execution  under  ajndg- 

[  -"656  J  ment  of  another  Division:  Wrights.  Redgrave,  11  Ch.  D.  *24; 

Poioelt  v.  Jewsbury,  9  Ch.  D.  39;  Croivle  v.  Russell,  4  C. 

P.  D.  186. 

[To  warrant  relief  in  equity  against  a  judgment  at  law,  it  must 
be  shown  not  only  that  injustice  has  been  done,  but  that  the  defend- 
ant was  not  guilty  of  laches  about  his  defence:  Dey  v.  Martin,  78 

Va.  1.] 

The  transfer  of  causes  in  any  action  or  actions  from  one  Division 
to  another  of  the  High  Court,  or  from  one  judge  to  another  of  the 
Chancery  Division  is  provided  for  by  the  Judicature  Act,  1873,  s.  36, 
by  the  Judicature  Act,  1875,  and  by  Order,  1883,  XLIX.,  rr.  1—7. 

Where  a  question  raised  in  an  action  in  one  Division  can  be  more 
conveniently  determined  in  another  Division,  as,  for  instance,  a  ques- 
tion of  specific  performance  in  the  Chancery  Division,  a  transfer 
thereto  has  in  some  cases  been  made.  Thus  when,  in  an  action  in 
the  Exchequer  Division,  on  an  action  to  recover  possession  of  land 
to  which  the  defendant  set  up  a  counter  claim  for  specific  perfor- 
mance of  a  contract  for  a  lease,  it  appeared  on  the  facts  that  there 
was  a  2irim.a  facie  case  for  specific  performance,  which,  under  the 
practice  before  the  Judicature  Acts,  wovild  have  entitled  the  defend- 
ant on  a  bill  for  specific  performance  to  an  injunction  to  restrain 
the  action,  and  as  the  question  of  specific  performance  could  be  more 
conveniently  disposed  of  in  the  Chancery  Division,  it  was  held  by 
the  Exchequer  Division  that  the  action  ov.ght  to  be  transferred  to 
the  Chancery  Division :  Hillman  v.  Mayhew,  1  Ex.  D.  132. 
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This  case  was  followed  by  the  Court  of  Appeal,  consisting  of  Mel- 
Ksh,  L.  J.,  Jessel,  M.  R.,  and  Baggallay,  L.  J.,  in  Holloway  v.  York, 
2  Ex.  D.  333,  reversing  the  Exchequer  Division.  See  also  London 
Land  Co.  v.  Harris,  13  Q.  B.  D.  540;  Young  v.  King,  W.  N.,  1876, 
p.  11;  Johnson  v.  Moffat,  lb.,  21;  Holmes  v.  Hervey,  25  W.  E.  80. 

But  a  defendant  sued  in  the  Queen's  Bench  Division  of  the  Court 
will  not  become  entitled  to  have  the  action  transferred  to  the  Chan- 
cery Division  merely  by  putting  in  a  counterclaim  for  the  specific 
performance  of  some  contract  relating  to  land  between  himself  and 
the  plaintiff:  see  Storey  v.  Waddle,  4  Q.  B.  D.  289.  There  the  ven- 
dor of  a  piece  of  land  brought  an  action  in  the  Queen's  Bench  Divis- 
ion against  the  purchaser  for  trespassing  on  an  adjoining  piece  of 
land.  The  defendant  alleged  in  his  defence  that  the  defendant  had 
agreed  to  grant  him  a  right  of  way  over  the  last  mentioned  piece  of 
land,  and  delivered  a  counterclaim  claiming  rectification  of  the  deed 
of  conveyance  by  inserting  a  grant  of  such  right  of  way.  He  also 
claimed  specific  performance  of  an  alleged  agreement  to  sell  him 
another  adjoining  piece  of  land.  The  defendant  then  moved  to  trans- 
fer the  action  to  the  Chancery  Division.  It  was  held  by  the  Court 
of  Appeal,  affirming  the  decision  of  the  Queen's  Bench  Divisional 
Court,  that  the  relief  asked  by  the  counterclaim  was  not 
a  sufficient  *ground  for  transferring  the  action  to  the  Chan-  [  *  657] 
eery  Division.  "I  think,"  said  James,  L.  J.,  "that  we  should 
be  repealing  a  great  part  of  the  Judicature  Act,  if  we  were  to  accede 
to  this  application.  At  any  rate,  we  should  be  acting  contrary  to 
the  principle  that  each  Division  of  the  Court  is  to  determine  every- 
thing ivliich  arises  in  a  matter  tchich  comes  before  it.  If  such  a  trans- 
fer as  this  were  allowed,  any  defendant  might  put  in  a  counterclaim 
for  the  specific  performance  of  some  agreement,  and  then  apply  for 
a  transfer,  and  thus  everything  might,  at  the  will  of  the  defendant, 
be  brought  into  the  Chancery  Division.  I  think  we  have  no  juris- 
diction to  make  this  order;  or,  if  v/e  have,  we  ought  not  to  interfere 
with  the  exercise  of  the  discretion  of  the  Queen's  Bench  Division." 
Bramwell,  L.J.,  and  i^re^if,  L.  J.,  concurred.  See  also  Standard  Dis- 
count Company  v.  Barton,  37  L.  J.  581.  See  further  as  to  transfers 
from  one  Division  to  another  Cannot  v.  Morgan,  1  Ch.  D.  1 ;  Hum- 
phreys V.  Edwards,  45  L.  J.  Ch.  112;  W.  N.,  1875,  p.  208;  Haivkins 
v.  Morgan,  49  L.  J.  (Q.  B.)  618;  The  Fulica,  W.  N.  1880,  p.  172; 
China  Steamship  Co.  v.  Marine  Insurance  Co.,  W.  N.  1881,  p.  89; 
Ladd  V.  Puleston,  W.  N.,  1883,  p.  72. 

The  Court,  however,  will  take  notice  of  an  quitable  right  to  spe- 
cific performance  appearing  incidentally  in  the  course  of  an  eject- 
ment action,  though  there  be  no  counterclaim  for  such  performance: 
Fry,  Spec.  Perf.  485,  2nd  Ed.,  citing  Williams  v.  Snoivden,  W.  N., 
1880  (C.  P.  D. ),  124.  [Equity  will  restrain  suits  at  law  when  the 
equitable  titles  growing  out  of  mortgages,  and  the  assignment  of 
choses  in  action  are  likely  to  be  disturbed  or  disregarded:  Kerr  on 
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Injunctions  Chapter  XIV;  Curd  v.  Wunder,  5  Ohio,  92;  Hubbard 
V.  Jasinski,  46  IJI.  160;  Smithurst  v.  Edmunds,  1  McCart.  408.] 

As  a  general  rule,  however,  where  the  defendant  in  an  action  in 
one  of  the  Divisions  of  the  High  Court  of  Justice  other  than  the 
Chancery  Division  relies  on  au  equity,  as  for  instance,  to  have  a 
deed  set  aside  as  part  of  his  defence,  the  Division  in  which  the 
action  is  may  give  efl'ect  to  the  equity,  so  far  as  it  is  incidental  to 
the  purposes  of  the  defence:  Mostyn  v.  The  West  Mostyn  Coal  and 
Iron  Co.  Limited,  J  C.  P.  D.  145;  Breslauer  v.  Barwick,  24  W.  E.  (C. 
P.  D.)  901;  Garbutt  v.  Faivcus,  1  Ch.  D.  155.  [Equity  will  not  in- 
terfere where  the  defence  might  have  been  taken  in  the  ordinary 
course  of  legal  proceedings:  Dickerson  v.  Commissioners,  6  Ind. 
128.] 

A  transfer  from  the  Chancery  to  one  of  the  Common  Law  Divi- 
Bions  will  not  be  oi'dered  merely  because  the  action  is  one  which 
ought  to  be  tried  by  a  jury  or  is  for  damages  only:  Cannot  v.  Mor- 
gan, 1  Ch.  D.  1 ;  Holmes  v.  Hervey,  25  W.  R.  80.  As  to  the  practice 
on  Transfer  of  Causes,  see  1  Set.  Dec.  318,  320,  4th  Ed. 

The  jurisdiction,  however,  of  the  Chancery  Division  of  the  High 
Court  of  Justice  to  restrain  proceedings  in  Courts  not  coming  within 
the  other  four  Divisions,  it  seems,  is  not  taken  away.  For  instance, 
suppose  there  were  some  grounds  which  rendered  it  inequitable  for 
a  person  to  take  proceedings  in  the  Lord  Mayor's  Court, 
[  *  658  ]  there  does  not  appear  to  be  any  *  reason  why,  upon  a 
proper  case  being  made,  the  Court  of  Chancery  should  not, 
as  formerly,  restrain  proceedings  in  such  Court:  Mildred  v.  Neate, 
1  Dick.  279;  Barker  v.  Goodair,  11  Ves.  78;  Furnival  v.  Bogle,  4 
Russ.  142;  Sieveking  v.  Behrens,  2  My.  &  Cr.  581;  Cottesworth  v. 
Stephens,  4  Hare.  185. 

Staying  proceedings  in  other  Courts  after  an  order  made  for  wind- 
ing up  or  administration.] — In  order  to  prevent  the  exercise  of  the 
powers  of  preference  which  executors  have  with  regard  to  the  pay- 
ment of  creditors  of  equal  degree,  and  also  to  prevent  a  creditor  him- 
self obtaining  priority  over  other  creditors  of  equal  degree  by  recover- 
in  o-  judgment  in  an  action,  even  although  such  judgment  M^ero  if  for 
a  sum  actually  due  to  the  creditor  himself  (  Tolfrett  v.  Wells,  1  M.  & 
S.  395)  confessed  by  the  executor  pending  an  action  first  com- 
menced by  another  creditor:  Prince  v.  Nicholson,  5  Taunt.  665; 
Parker  v.  Dee,  3  Swanst.  531,  n. ;  Lyttleton  v.  Cross,  3  B.  &  C.  317, 
the  Courts  of  equity  encouraged  suits  for  the  general  administration 
of  assets,  because  they  produced  equality  amongst  such  creditors; 
and  as  a  decree  in  a  creditor's  suit  on  behalf  of  himself  and  all 
other  creditors  is  a  judgment  for  the  benefit  of  all  the  creditors, 
all  Dowers  of  preference  of  the  executor  or  administrator  between 
creditors  of  equal  degree  ceased  to  exist  (Jones  \.  Jukes,  2Ves.  jun. 
518;  Mitchelson  v.  Pijyer,  8  Sim.  6-L;  Irby  \.  Irby,  24  Beav."525). 
All  proceedings  moreover  at  law  by  any  of  them,  whether  the  action 
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were  for  an  ascertained  debt,  or  for  unascertained  damages,  as  upon 
a  breach  of  covenant  to  repair  would,  after  the  decree,  be  restrained 
by  injunction  (Morrice  v.  Bank  of  England,  Ca.  t.  Talb.  217;  3 
Swanst.  573;  4  Bro.  P.  C.  287,  Toml.  edit.;  Kenyon  v.  Worthington, 
2  Dick.  668;  Brooks  v.  Reynolds,  1  Bro.  C.  C.  188:  Paxton  v.  Doug- 
las. 8  Ves.  520;  Perry  v.  Phelips,  10  Ves.  34;  Drewry  v.  Thacker,  3 
Swanst.  541,  544;  Clarke  v.  Ormonde,  Jac.  123,  124;  Largan  v. 
Boiuen,  1  S.  &  L.  299;  Rouse  v.  Jones,  1  Ph.  462;  Vernon  v.  Thelus- 
son,  1  Ph.  466;  Belniore  v.  Bebnore,  12  Ir.  Eq.  Rep.  493;  but  not 
until  a  decree  were  obtained,  although  a  bill  were  filed  (Rush  v. 
Higgs,  4  Ves.  638;  Teague  v.  Richards,  11  Sim.  46;  Nokesv.  Gandy, 
17  L.  R.  Eq.  297);  nor  unless  a  decree  gave  a  present  right  to  go  in 
and  prove  debts:  Ranken  v.  Harwood,  5  Hare,  215;  Lee  v.  Park,  1 
Kee,  714;  Vincent  v.  Godson,  3  De  G.  &  Sm.  717;  Marriage  v. 
Skiggs,  4  De  G.  &  Jo.  4)  [An  injunction  is  sometimes  granted  to 
stay  trial,  sometimes  after  a  verdict  to  stay  judgment,  and  some- 
times after  judgment  to  stay  execution:  Eoilansbee  v.  Scottish  Am. 
Mfg.  Co.,  7  111.  App  498.]  " 

Where,  however,  a  creditor  in  an  action  at  law  has  before  a  de- 
cree for  administration  actually  obtained  a  judgment,  though  it  be 
unregistered,  ho  will  as  against  an  executor  have  priority 
in  the  administration  of  assets,  over  the  *  debts  of  all  [*6593 
other  creditors  having  debts  of  equal  rank  with  that  for 
which  judgment  was  recovered  {Jennings  v.  Rigby,33'Beav.  198;  and 
see  Dollondy.  Johnson,  2  Sm.  &  G.  301;  Gaunt y.  Taylor, ii  Man.  & 
Gr.  886, 3  Scott  N.  R.  700),  and  although  by  the  Statute  32  &  33  Vict, 
c.  46  (Hinde  Palmer's  Act)  the  distinction  between  specialty  and  simple 
contract  debts  in  the  administration  of  assets  is  abolished,  never- 
theless a  creditor  who  first  takes  legal  proceedings  against  the  legal 
personal  repz-esentativo,  and  obtains  judgment,  is,  though  it  be  not 
registered,  entitled  to  be  paid  his  debt  in  full  priority  over  all  other 
creditors.  In  re  Williams'  Estate,  Williams  v.  Williams,  15  L.  R. 
Eq.  270,  In  re  Stubb's  Estate,  Hanson  v.  Stubbs,  8  Ch.  D.  154.  So, 
where  before  an  administration  decree  the  creditor  of  a  deceased 
person  had  obtained  judgment  against  the  executrix  of  the  deceased, 
and  a  garnishee  order  nisi  against  a  debtor  to  the  estate,  the  Court, 
after  decree,  refused  to  restrain  proceedings  on  the  garnishee  order. 
Fowler  v.  Roberts,  2  GifP.  226.  [Since  the  dispute  between  Lord 
Coke  and  Lord  Chancellor  EUesmere,  the  right  of  a  court  of 
chancery  to  interfere  by  injunction,  for  the  purpose  of  preventing 
an  inequitable  use  of  legal  process,  has  not  been  questioned  in 
England,  and  the  same  rule  exists  in  the  United  States.  See  Hil- 
lard  on  Injunctions,  (3rd  Ed. )  187,  and  case  in  C.  P.  of  Chester  Co., 
Pa.,  in  the  17th  centuiy,  cited  in  Lawrence  Lewis,  Jr.'s  Essay  in 
Hist.  Soc.  Mag.  for  July,  1881,  where  a  court  sitting  as  a  court  of 
equity  reversed  the  judgment  which  it  had  given  as  a  court  of  law.] 

As  a  charging  order,  when  made    absolute,  operated  from  the 
making  of  the  order  nisi,  if  a  charging  order  obtained  before  a  de- 
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cree  for  administration  were  made  absolute  after  the  decree,  pro- 
ceedings in  the  charging  order  would  not  be  restrained.  See  Haly 
V.  Barry,  3  L.  E.  Ch.  App.  452. 

Where,  however,  a  creditor  obtained  a  judgment  against  the  ex- 
ecutor, and  on  the  same  day  a  decree  was  made  for  the  adminis- 
tration of  the  estate,  it  was  held  that  it  ought  to  be  considered  that 
the  judgment  and  decree  were  obtained  at  the  same  moment,  and 
that  the  judgment  creditor  could  only  come  in  jjari  j^assu  with  the 
other  creditors:  Parker  v.  Ringham,  88  Beav.  585. 

In  a  recent  case  an  order  nisi  to  sign  judgment  had  been  ob- 
tained in  a  creditor's  action  against  an  executrix  in  the  Exchequer 
Division  for  a  balance  admitted  to  be  due  from  a  testator's  estate, 
but  before  judgment  icas  signed  a  decree  for  the  administration  of 
the  same  estate  in  the  Chancery  Division  had  been  obtained  by 
another  creditor.  On  the  motion  of  the  parties  to  the  administra- 
tion action  for  the  transfer  of  the  tirst  action  to  the  Chancery  Di- 
vision, it  was  held  that  the  creditors  who  were  plaintiffs  in  the  Ex- 
chequer action  had  no  priority  over  the  other  creditors,  and  that 
the  action  must  be  transferred  and  the  proceedings  therein  stayed, 
the  plaintiffs  in  that  action  to  be  at  liberty  to  prove  for  their  claim 
and  costs  in  the  administration:  In  re  Stuhb's  Estate,  Hanson  v. 
Stubbs,  8  Ch.  D.  154. 

Creditors'  suits  became  the  usual  means  of  compelling  an  equal 
distribution  of  assets  among  the  creditors  of  a  deceased  insolvent, 

2  Wms.  Ex.  1040,  1041,  8th  Ed. 
[  *660  ]  ''"It  may  be  here  mentioned  that  there  maybe  an  admin- 
istration in  bankruptcy  of  the  estate  of  a  person  dying  in- 
solvent, under  section  125  of  the  Bankruptcy  Act,  1883  (46  <fc  47 
Vict.  c.  52),  which  enacts  "that  any  creditor  of  a  deceased  debtor 
whose  debt  would  have  been  sufficient  to  support  a  bankruptcy  pe- 
tition against  such  debtor  had  ho  been  alive,  may  present  to  the 
Court  a  petition  in  the  prescribed  form  praying  for  an  order  for  the 
administration  of  the  estate  of  the  deceased  debtor,  according  to  the 
law  of  bankruptcy"  (sub-s.  1),  and  see  sub-s.  2  to  11,  and  General 
Rules,  200,  202;  Yate-Lee,  and  Wace  on  Bankruptcy,  540,  660,  2nd 
Ed. 

Formerly  it  was  the  rule  at  law,  that  after  the  commencement  of 
a  creditor's  action  against  an  executor,  a  voluntary  payment  by  the 
■executor  to  one  creditor  after  notice  of  the  action,  should  not  be 
allowed.     Williams  on  Execution,  1041,  8th  Ed. 

The  rule  in  equity,  however,  was  that  an  executor  or  adminis- 
trator might  after  the  institidion  of  a  creditor's  suit,  and  before  de- 
cree, voluntarily  pay  any  particular  creditor  of  equal  degree  in 
preference,  and  be  allowed  such  payment  in  passing  his  accounts: 
Lord  Orford  v.  Darston,  Colles,  P.  C.  229;  reversing  S.  C,  Prec. 
C.  nom. ;  Darston  v.  Lord  Orford ;  Maltby  v.  Russell,  2  S.  «&  S. 
227;  overruling  Parker  v.  Dee,  2  Ch.  Ca.  200;  3  Sw.  529,  n. 

Since  the  Judicature  Act,  1873  (see  sect.  25,  sub.-s.  11),  the  rule 
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of  equity  prevails,  and  therefore  if  an  executor  or  administrator, 
after  the  commencement  of  a  creditor's  action,  and  before  judg- 
ment, voluntarily  pay  any  creditor  in  full,  he  will  be  considered  as 
having  made  a  good  payment,  and  will  be  allowed  it  in  passing 
his  accounts,  even  though  he  may  have  had  notice  of  the  action 
before  payment  [In  re  Radcliffe,  Deceased,  7  Gh.  D.  738,  734). 
The  only  way  to  prevent  such  payments  being  made  is  by  the  plain- 
tiff, upon  issuing  the  writ,  immediately  applying  for,  and  obtain- 
ing a  receiver.     lb. 

Where  a  simple  contract  creditor  has  obtained  a  judgment  at 
law  after  the  institution  of  a  creditor's  suit,  but  before  decree,  he 
will  thereby  obtain  priority  over  all  simple  contract  debts:  Larkins 
V.  Paxton,  2  Beav.  219. 

Where,  however,  the  creditor  who  instituted  such  suit,  not  being 
able  to  prove  his  debt  satisfactorily,  the  bill  was  retained,  to  es- 
tablish the  debt  at  law,  a  judgment  obtained  in  such  action  would 
give  the  creditor  so  obtaining  it  no  priority  over  other  simple  con- 
tract creditors:   Gilbert  v.  Hales,  8  Beav.  236. 

The  power  to  grant  injunctions  restraining  any  cause   or  pro- 
ceeding in  the  High  Coui't  of  Justice  was  taken  away  by 
*sub-sect.  5  of  sect.  24  of  the  Judicature  Act,  1873.    'But  [  ^-  661  ] 
by  a  recent  order  (embodying  Order  LI.,  rule   2  a,  Eules 
of  Court,  1875,  No.    18)  it  is   provided  "tb?t  when   an   order  has 
been  made  by  any  Judge  of  the  Chancery  Division,  for  the  wind- 
ing-up of  any  company,  or  for  the  administration  of  the  assets  of 
any  testator  or  intestate,  the  Judge  in  whose  Court  such  winding- 
up  or  administration  shall  be  pending,  shall  have  power,  without  any 
further  consent,  to  order  the  transfer  to  such  Judge  of  any  cause  or 
matter  pending  in  any  other  Court  or  Division  brought  or  continued 
by  or  against  such  company,  or  by  or  against  the  executors,  or  admin 
istrators  of  the  testator  or  intestate,  whose  assets  are  being  so   ad- 
ministered, as  the  case  may  be."     Ord.  XLIX.,  Rules  1883,  5.   See 
In  re  Stubb's  Estate,  Hanson  v.  Stubbs,  8  Cb.  D.  154. 

These  orders  have  put  an  end  to  a  conflict  of  judicial  opinion 
upon  the  question  to  what  Court  application  should  be  made  to  stay 
an  action,  after  a  petition  for  winding-up  a  company  had  been  pre- 
ferred to  the  Chancery  Division;  whether  it  should  be  made  to  the 
Chancery  Division,  or  the  Division  in  which  the  action  was  pend- 
ing. As  to  the  decisions  in  favour  of  an  application  to  the  Chan- 
cery Division,  see  Kingchurch  v.  The  People's  Garden  Comijany, 
Limited,  1  C.  P.  D.  45;  Needham  v.  Rivers'  Protection  and  Manure 
Company,  1  Ch.  D.  253;  sed  vide,  In  re  South  of  France  Pottery 
Works  Syndicate,  W.  N.  1877,  p.  205.  As  to  the  decisions  contra, 
see  In  re  People's  Garden  Comjyany,  1  Ch.  D.  44.  See  also  Walker 
V.  Banagher  Distillery  Comjmny,  1  Q.  B.  D.  129.  In  re  Artistic 
Colour  Printing  Company,  14  Ch.  D.  502;  disapproving  of  In  re 
Perkins  Beach  Lead  Mining  Comp>any,  7  Ch.  D.  371. 

Where  an  order  had  been  made  by  a  Judge  of  the  Chancery  Divi- 
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sion  for  the  winding-up  of  a  company  under  the  Companies  Acts, 
1862,  and  1867,  the  Judge  in  whose  Court  such  winding-up  should 
be  pending  had  no  jurisdiction,  under  Ord.  LI.,  rule  2  a.,  to  order 
the  transfer  to  him  of  another  winding-up  petition  pending  against 
the  company  in  another  Court  of  the  same  Division,  as  such  order 
could  only  be  made  by  the  Lord  Chancellor  under  Ord.  LI.,  rule  1: 
Re  National  Funds  Assurance  Company,  25  W.  R.  23;  In  re  Mad- 
ras Irrigation  and  Canal  Company,  16  Ch.  D.  702,  where  In  re 
Landore  Siemens  Steel  Company,  10  Ch.  D.  489,  was  not  followed. 
For  this  order  was  substituted  Order  XLIX.,  r.  5  E.  S.  C.  1883,  the 
words  of  which  have  a  wider  application,  and  got  rid  of  the  diffi- 
culties which  arose  in  the  cases  last  cited. 

Considerable  inconvenience  arose  from  the  practice 
[*662]  which  formerly  prevailed,  by  reason  of  the  *  executor, 
through  the  medium  of  a  creditor,  frequently  applying, 
for  the  purpose,  not  of  preventing  a  preference,  but  of  preventing 
the  payment  of  any  creditor,  and  keeping  the  assets  himself.  Lord 
Eldon  introduced  the  rule,  when  the  answer  did  not  state  what 
the  assets  were,  that  the  executor  should  be  called  ifpon  to  state 
them  by  affidavit,  and  then  the  injunction  might  be  granted  upon 
his  bringing  the  money  into  Court,  or  upon  such  order  being  made 
as  the  state  of  the  assets  required:  Gilpin  \.  Lady  Southampton,  18 
Ves.  470.  And  see  Paxton  v.  Douglas,  8  Ves.  520;  Dreivry  v. 
Thacker,  3  Swanst.  546;  Clarke  v.  Ormonde,  Jac.  125;  Vernon  v. 
Thelkisson,  1  Ph.  471.^ 

A  creditor  resti'ained  in  equity  from  taking  proceedings  at  law 
against  an  executor  or  administrator,  was  entitled  to  his  costs  of  the 
action  up  to  the  time  when  he  had  first  notice  of  the  decree  {Dyer 
v.  Kearsley,  2  Mer.  482,  n.;  Jackson  v.  Leap,  1  J.  &  W.  229;  Ver- 
non V.  Thellusson,  1  Ph.  466);  and  if  the  action  were  commenced 
before  the  filing  of  the  bill,  the  creditor,  if  he  came  in  under  the 
decree,  and  discontinued  his  action,  would  be  entitled  to  prove  for  his 
costs  at  law,  in  addition  to  his  debt  (Goat\.  Fryer,  3  Bro.  C.  C.  24; 
2  Cox,  201);  but  he  would  not  be  entitled  to  costs  subsequently  in- 
curred, nor  to  the  costs  of  the  motion  to  restrain  his  proceedings 
(Curre  v.  Boivyer,*d  Madd.  456;  Anon.  2  S.  &  S.  424;  Powell  v. 
Poivell,  12  Ir.  Eq.  Rep.  501.  But  see  Jones  v.  Jones,  5  Sim.  678. 
In  a  recent  case,  previously  to  the  administration  order  in  a  cred- 
itor's action,  another  creditor  had  obtained  judgment  in  a  County 
Court,  against  the  defendant,  a  sole  executrix:  the  Court  refused  to 
restrain  the  creditor  from  pursuing  his  remedy  in  the  County  Court 
against  the  executrix  personally,  but  ordered  payment  to  the  creditor 
by  the  receiver  of  the  estate,  without  prejudice  to  the  question 
whether  the  executrix  should  be  allowed  the  payment:  In  re  Wom- 
hersley,  Etheridge  v.  Wombersley,  29  Ch.  D.  557.  [If  a  court  of 
equity  has  originally  assumed  jurisdiction  over  a  particular  class 
of  cases,  it  will  not,  as  a  general  rule  be  ousted  from  that  jurisdic- 
tion, simply  because  in  the  progress  of  common-law  improvements 
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redress  comes  to  be  subsequently  attainable  at  law:  Sweeny  v. 
Williams.  36  N.  J.  Eq.  627;  Church  v.  Moore,  10  Barr,  273;  Story's 
Eq.,  Sec.  64  i.] 

After  a  decree  or  order  on  summons  for  the  administration  of  an 
estate,  a  legatee  would  be  restrained  from  proceeding  in  a  County 
Court  to  recover  a  legacy,  and  that  notwithstanding  the  legatee 
bubmittedto  take  a  judgment  against  the  executor  de  propriis  bonis 
alleging  a  devastavit  (Ratcliffe  v.  Winch,  16  Beav.  576:  but  see 
Poicell\.  Powell,  12  Ir.  Eq.  Rep.  501;  Molyneux  v.  Scott,  3Ir.  Ch. 
Eep.  291 ) ;  but  the  legatee  would  be  entitled  to  his  costs  of  the  pro- 
ceeding in  the  County  Court  down  to  the  time  of  his  being  served 
with  notice  of  the  administration  order:  Ratcliffe  v.  Winch,  16 
Beav.  577. 

If  a  creditor  continued  proceedings  at  law  after  a  notice  of  a  de- 
cree for  administration,  he  would  be  ordered  to  pay  the  costs  of  a 
motion  to  restrain  him  from  further  proceedings,  but  he  would  be 
allowed  to  set  them  off  against  the  costs  of  the  proceedings  in- 
curred prior  to  the  notice;  Gardner  v.  Garrett,  20  Beav.  469.  [In- 
junctions to  restrain  proceedings  at  law  are  granted  in  cases  in 
which  equitable  titles  or  equitable  rights  are  in  danger  of  being 
disregarded,  and  also  in  some  instances  where  more  complete  justice 
can  be  affected  between  the  parties  by  an  equitable  remedy :  Joyce 
on  Injunctions,  1053.] 

Where  an  estate  is  administered,  and  the  residue  is  paid  over 
under  an  order  of  the  Court,  the  executor  will  be  protected,  and  a 
creditor  will  not  afterwards  be  allowed  to  sue  him  at  law:  Dean  v. 
Allen,  20  Beav.  1;  Fletcher  \  Stevenson,  3  Hare,  370. 
But  see  ^Sinunonds  v.  Bolland,  3  Mer.  554;  and  see  [^^663] 
Dodson  v.  Sammell,  29  L.  J.  N.  S.  (Ch.)  335. 

If,  after  a  decree,  an  executor  thinks  fit  to  pay  a  creditor,  he 
does  so  at  his  own  risk,  and  he  is  only  entitled  to  stand  in  the^place 
of  the  creditor  against  the  estate.     Irhy  v.  Irhy,  24  Beav.  525. 

If,  after  a  decree  to  account,  the  executors  let  judgment  go  by 
default,  or  permitted  creditors  to  proceed  at  law,  they  would  be  re- 
sponsible; if  the  creditors  took  property  of  the  testator's  in  execu- 
tion, the  executors  would  not  be  able  to  charge  it  to  the  estate:  they 
might  be -allowed  to  stand  in  the  place  of  those  creditors  against 
the  estate,  but  they  could  not  do  more:  per  Lord  Eldon,  in  Clarke 
V.  Lord  Ormonde,  Jac.  122;  approved  of  by  Lord  Justice  Turner  in 
the  recent  case  of  Marriage  v.  Skiggs,  4  De  G.  &  Jo.  4;  Lncas  v. 
Williams,  10  W.  R.  (L.  J.)  606,  607,  reversing  the  decision  of  Sir 
John  Stuart,  V.-C,  reported  (lb.)  578.  In  Kirby  v.  Burton,  8 
Beav.  45,  a  creditor,  in  April,  1843,  obtained  a  judgment  by  default 
against  an  executrix.  A  decree  in  a  creditor's  suit  was  obtained  in 
April,  1844,  and  on  the  25th  of  May  following,  the  judgment  was 
set  aside  on  the  terms  of  the  executrix  pleading  p/ene  adminiftravit. 
On  the  3rd  of  June,  on  the  eve  of  trial,  the  executrix  moved  for  an 
injunction,  which  the  Court  granted,  to  stay  execution  only,  and 
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afterwards  refused  to  permit  the  creditor  to  proceed  against  the 
executrix  for  the  purpose  of  charging  her  personally.  See  also 
Seton,  Decrees,  p.  886,  3rd  edit. 

After  an  estate  has  been  fully  administered  in  the  Court,  an 
executor  will  not  be  permitted,  without  the  leave  of  the  Court,  to 
prosecute  an  action  to  recover  part  of  the  testator's  property  from 
a  party  to  the  suit:   Oldfield  v.  Cobbett,  5  Beav.  132;  6  Beav.  515. 

The  principles  upon  which  a  creditor  was   restrained  from  pro- 
ceeding at  law,  after  a  decree  for  administration,  were  held  not  ap- 
plicable to  the  case  of  a  creditor  in  bankruptcy  proceeding  in  a  for- 
eign  country  against  a  bankrupt  having  property  there,  after  a 
fiat  of  bankruptcy  in  this  country.     See  Pennell  v.  Roy,  3  De  G. 
Mac.  &G.  126.     There  a  debtor  became  bankrupt  in  England,  hav- 
ing real  estate  in  Scotland:  it  was  held  by  the  Lords  Justices  that 
thTs   state  of  circumstances   gave  no  jurisdiction  to  the  Court  of 
Chancery  to  restrain   a  creditor  who   had  not  proved  under  the 
bankruptcy  from  proceeding  in  an  action  against  the  assignees  in 
Scotland,  for  the  piu-pose  of  recovering  out  of  the  real  estate  there 
an  amount  equal  to  the   dividend  which  would  have  been  payable 
upon    the    debt.       "An   endeavour,"    said   Lord   Justice 
[  *  664  ]  Knigh^ -Bruce,  "was  made  to  establish  a  *  proposition  laid 
down  at  the  bar,  of  a  close  analogy,  if  not  identity,  be- 
tween the  present  demand  on  the  Court  and  that  of  an  executor  or 
administrator  sued  by  a  creditor,  or  an  alleged  creditor,  of  the  de- 
ceased, after  a  decree  under  which  all  his  creditors  may  come.     If 
the  analogy  existed,  I  do  not  know  that  it  would  therefore  be  right 
for  the  Court  to  interfere  in  a  case  such  as  the  present;  but  there  is, 
clearly,  in  my  opinion,  no  analogy.     The  duties  of  an  executor  or 
administrator,  the  manner  in  which  he  represents  the  deceased,  the 
extent  to  which,  and   the  mode  in  which  he  is  by  law  liable  to  be 
sued  by  a  creditor  of  the  deceased,    the    difPerent   defences    an* 
judgments  possible  in  an  action  against  the  executor  or  admini- 
strator, the  right  which  he  has  to  deliver  himself  from  a  suit  against 
him,  if  he  cannot  do  so  otherwise,  by  applying  assets  for  the  pur- 
pose, and  the  title  which  the  creditors  generally  acquire,  by  a  de- 
cree, to  those  assets,  are  alone  and  obviously  sufficient  to  destroy 
all  ground  of  comparison  between  the  cases."     And  see  and  con- 
sider Cockerell  v.  Dickens,  3  Moore's  P.  C.  C.  98. 

Indian  creditors,  moreover,  would  not  be  restrained  from  obtain- 
ing pavment  out  of  the  English  assets  until  English  creditors 
are  paid  in  full  (Re  Brett,  29  L.  J.  N.  S.  (Ch.)  297):  but  where  a 
person  died  domiciled  in  Ireland,  leaving  property  in  Ireland  and 
England,  and  the  same  executors  in  both  countries,  it  was  held  by 
Sir^R.  T.  Kindersley,Y.-G.,  that  an  Irish  judgment  had  priority 
over  English  simple  contract  creditors  against  Irish  property  re- 
mitted to  England  by  the  executors  and  being  there  administered. 
See  Cook  v.  Gregson,  2  Drew.  286. 

And  where  a  judgment  had  been  obtained  in  a  foreign  Court  by 
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the  foreign  administrator  of  a  creditor  against  an  English  debtor, 
who  had  since  died,  and  whose  estate  was  being  administered  in 
England,  it  has  been  held  that  the  foreign  administrator  could 
prove  without  taking  out  English  administration  to  his  intestate. 
In  re  Macnichol,  19  L.  R.  Eq.  81. 

Ordinarily  after  a  winding-up  order  has  been  obtained  against  a 
company  a  creditor  cannot  proceed  to  issue  execution  against  the 
company  (25  &  26  Vict.  c.  89,  s.  1G3),  and  it  seems  that  the  fact 
of  the  creditor  having  given  indulgence  to  the  company  is  not  a 
sufficient  reason  for  the  Court  allowing  him  under  sect.  85,  lb.,  to 
continue  proceedings,  notwithstanding  the  winding  up:  In  re  Vron 
Colliery  Company,  20  Ch.  D.  442,  throwing  doubts  on  Ex  parte 
Railway  Steel  and  Plant  Co.,  8  Ch.  D.  183;  In  re  Richards  &  Co., 
11  Ch.  D.  676. 

Injunction  to  restrain  proceedings  in  Courts  out  of  the 
jurisdiction.^- -The  Chancery  Division  may  *it  seems,  [*665] 
still  restrain  a  x>erson  within  its  jurisdiction  from  taking 
proceedings  in  Courts  out  of  its  jurisdiction,  as  in  foreign  coun- 
tries (properly  so  called),  our  colonies,  or  Ireland  or  Scotland.  It 
interferes,  however,  not  upon  any  pretension  to  control  or  overrule 
the  decisions  of  such  Courts,  or  to  examine  judical  and  administra- 
tive acts  abroad,  but  in  personam  on  the  circumstance  of  the  party 
on  whom  the  order  is  made  being  within  the  power  of  the  Court, 
and  that  the  questions  to  be  determined  are  such  as  ought  to  be  ad- 
judicated upon  in  this  country.     See  Love  v.  Baker  (2  Freem.  125; 

1  Ch.  Ca.  67);  Lord  Portarlington\.  Soulby,  3  My.  &  K.  106;  Lord 
Cranstoivn  v.  Johnston,  3  Yes.  182;  5  Ves.  277;  Wharton  v.  May,  5 
Ves.  71;  Beauchamp  v.  Marquis  Huntley,  Jac.  546;  Campbell  v. 
Houlditch,  cited  3  M.J.  &K.  108;  Bushby  v.  Munday,  5  Madd.  297; 
Kennedy  v.  Earl  Cassillis,  2  Swanst.  313;  Bunbury  v.  Bunbury,  2 
Beav.  173;  The  Marquis  of  Breadalbane  v.  The  Marquis  of  Chandos, 

2  My.  &  Cr.  711;  Hope  v.  Carnegie,  1  L.  R.  Ch.  App.  320;  1  Set. 
Dec.  288,  4th  ed.;  Venning  v.  Loyd,  1  De  G.  F.  &  J.  193;  London 
&c.  Bank  v.  Strutton,  18  W.  R.  107;  Ex  parte  Tail,  13  L.  R.  Eq. 
311.  [It  was  against  the  person  that  the  jurisdiction  of  the  court 
of  Chancery  was  originally  acquired:  Great  Falls  Mnfg.  Co.  v. 
Worster,  23  N.  H.  462.  When  the  parties  are  within  the  jurisdic- 
tion of  a  court  of  Chancery,  it  will  not  hesitate  to  grant  relief  al- 
though the  property  to  be  ultimately  affected  by  the  decree  may 
lie  out  of  the  jurisdiction  of  that  court.] 

The  fact  also  of  a  foreigner  having  property  in  this  country  en- 
bles  the  Court  of  Chancery  to  make  effectual  an  injunction  issued 
against  him:  The  Carron  Iron  Company  v.  Maclaren,  5  H.  L.  Cas. 
416. 

Where  pending  a  litigation  here,  in  which  complete  relief  may  be 
had,  a  party  to  the  suit  institutes  proceedings  abroad,  the  Court  of 
Chancery  in  general  considers  that  act  as  a  vexatious  liarrassing  of 

701 


*  666  ,    EARL  OF  oxford's  CASE. 

the  opposite  party  and  restrains  the  foreign  proceedings:  Per  Lord 
Cramvorth,  C,  5  H.  L.  Cas.  437.  And  see  Harrison  v.  Gurney,  2 
J.  &  W.  563;  Beckford  v.  Kenible,  1  S.  &S.  7;  Weddei^burn  v.  Wed- 
derburn,  4  My.  &  Cr.  585. 

In  Hope  V.  Carnegie,  1  L.  R.  Ch.  App.  320,  a  British  subject,  en- 
titled to  real  and  personal  estate  in  England  and  the  Netherlands, 
died  domiciled  in  England,  leaving  a  will  by  which  he  gave  to  trus- 
tees, upon  certain  trusts,  all  his  property  here  and  abroad,  but,  as 
to  his  foreign  property,  so  far  only  as  he  could  dispose  of  it  accord- 
ing to  the  law  of  the  country  where  it  was  situate.  A  decree  uas 
made  in  England  for  the  administration  of  his  estate.  Subsequently 
a  defendant,  one  of  his  children,  institiited  proceedings  in  the 
Netherlands,  for  the  administration  both  of  his  i^eal  and  personal 
estate  in  that  country.  It  was  held  by  Lord  Turner,  L.  J.,  affirm- 
ing the  decision  of  Stuart,  V.C.,  that  the  defendant  ought  to  be  re- 
strained from  continuing  the  pending  proceedings  in  the  Nether- 
lands, and  from  commencing  any  other  proceedings, 
[*666  ]  *  in  respect  of  the  testator's  personal  estate  in  the  Neth- 
erlands, or  elsewhere.  Knight-Bruce,  V.-C,  thought  that 
the  defendant  ought  to  have  been  left  at  liberty  to  carry  on  the 
pending  proceedings  in  the  Netherlands  as  to  the  real  estate,  if  she 
could  do  so  without  proceedings  as  to  the  personal  estate,  but 
Turner,  L.  J.,  was  of  opinion  that  could  not  be  done  in  the  absence 
of  evidence  on  the  part  of  the  defendant  that  she  could,  in  the  suit 
instituted  in  the  Netherlands,  carry  on  the  proceedings  as  to  the 
landed  estate  without  proceeding  as  to  the  personal  estate,  and  that 
the  Court  of  Chancery  must  necessarily  in  administering  the  testa- 
tor's estate,  try  the  question  as  to  his  real  estate  in  the  Netherlands. 
Upon  the  same  principle,  where  a  creditor  came  in  under  a  de- 
cree in  Chancery  in  an  administration  suit,  and  yet  proceeded  in  an 
action  in  Scotland,  which  he  had  commenced  in  ignorance  of  the 
decree,  Sir  L.  Shadxvell,  V.-C,  enjoined  the  proceedings  in  Scotland 
with  costs,  and  his  order  was  affirmed  by  Lord  Cottenham,  C,  with 
costs:  Graham  v.  Maxivell,  1  Mac.  &  G.  71.  And  if  a  creditor  is 
compelled  to  come  in  under  a  suit  here,  the  same  principle  applies; 
Per  Lord  St.  Leonards,  C,  5  H.  L.  Cas.  455. 

So,  where  a  creditor  who  had  a  specific  charge  upon  a  part  of  the 
testator's  real  estates,  came  in  under  a  decree  in  a  general  admin 
istration  suit,  and  then  claimed  to  prove  in  a  creditor's  suit,  which 
he  had  instituted  in  Ireland,  Lord  Eldon  restrained  him  from  pro- 
ceeding with  the  latter  suit,  and  made  him  pay  the  costs:  Beau- 
champ  v.  Lnrd  Huntley,  Jac.  546. 

"Where,  however,  the  Court  may  not  bo  able  to  do  complete  jus- 
tice in  a  case,  as,  for  instance,  where  some  of  the  defendants 
are  domiciled,  and  have  real  property  in  a  country  out  of  the  juris- 
diction, the  Court  may,  after  a  decree,  allow  proceedings  to  be 
taken  in  such  country,  the  effect  of  which  would  would  bo  to  ob- 
tain security  for  the  demand  which  they  might  re-establish  by  the 
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suit  in  this  country.  See  Wedderburn  v.  Wedderhurn,  5  My.  &  Cr. 
585,  there  the  plaintiffs  who  had  obtained  in  the  Court  a  decree  for 
an  account  against  three  defendants,  two  of  whom  I'esided  in  Scot- 
land, and  all  of  whom  had  real  property  there,  brought  actions  in 
Scotland,  against  the  same  defendants,  and  for  the  same  demand. 
It  was  held  by  Lord  Cottenham,  C,  on  an  appeal  from  an  order 
made  on  a  motion  to  restrain  proceedings  in  Scotland,  that  the 
plaintiffs  were  entitled  to  prosecute  them  so  far  as  should  be  neces- 
sary for  the  pui'pose  of  obtaining  such  security  as  it  was  in  the  power 
of  the  Scoth  Court  to  give  for  the  amount  which,  upon 
taking  the  accounts  directed  by  the  decree  *  should  ulti-  [  *  667  ] 
mately  be  found  due  to  the  plaintiffs. 

Upon  the  same  principle  the  foreign  suit  has  been  kept  on 
foot,  as  accessory  to  the  English  suit,  and  as  the  means  of  affect- 
ing property  which  the  English  Court  could  not  touch.  Thus,  in 
Beckford  v.  Kenible,  1  S.  &  S.  7,  a  mortgagee  was  restrained  from 
proceeding  in  a  foreclosure  suit  in  Jamaica,  commenced  after  a  de- 
cree directing  inquiries  and  accounts  in  an  English  suit  for  re- 
demption, all  the  parties  being  in  England,  but  the  plaintiff  in  the 
English  suit  was  put  upon  terms  to  submit  to  such  orders  in  the 
Colonial  Court,  as  the  English  Court  should  think  reasonable. 

And  where,  after  obtaining  a  decree  for  payment  of  a  demand, 
the  plaintiff  takes  proceedings  in  another  country  for  the  same  de- 
mand, in  the  expectation  of  obtaining  more  than  the  Court  here 
held  him  to  be  entitled  to,  such  proceedings  will  be  restrained,  and 
he  will  be  ordered,  on  receiving  payment,  of ,  what  the  Court  ad- 
judged him  to  be  entitled  to,  to  give  up  and  surrender  the  securities 
which  he  held  for  such  demand:  Booth  v.  Leycester,  '6  My.  &  Cr. 
459,  where  the  plaintiff,  the  assignee  of  annuities,  charged  on 
estates  in  England  and  Ireland,  after  obtaining  a  decree  in  Eng- 
land for  payment  of  the  arrears  of  the  annuities,  but  without  inter- 
est, instituted  a  suit  in  Ireland  to  recover  the  arrears  of  the  annu- 
ities out  of  the  estates  in  that  country.  See  also  Righy  v,  Mac- 
naniara,  2  Cox,  415. 

Even  though  no  decree  has  been  obtained  in  this  country,  yet  if 
a  suit  instituted  abroad  appears  ill  calculated  to  answer  the  ends 
of  Justice,  the  Court  of  Chancery  has  restrained  the  foreign  action, 
imposing,  however,  terms  which  it  has  considered  reasonable  for 
protecting  the  party,  who  was  suing  abroad :  Per  Lord  Cramcorth, 
C,  5  H.  L.  Cas.  438;  and  see  Bushby  v.  Munday,  5  Madd.  297, 
where  an  injunction  was  granted  by  Leach,  V.-C,  to  restrain  pro- 
ceedings commenced  on  a  bond  in  Scotland,  on  the  ground  that  the 
Court  of  Chancery  was  the  more  convenient  jurisdiction  for  de- 
termining the  question  between  the  parties,  and  that  the  case  was 
such  that  it  must  be  fully  investigated  and  determined  in  this 
country,  but  his  Honor  was  of  opinion  that  there  was  one  effect 
which  the  suit  in  Scotland  might  have,  which  ought  to  be  fully  re- 
served to  the  defendant,  viz.,  the  preferable  lien  which  he  might 
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acquire  by  it  on  the  land  in  Scotland,  if  he  should  ultimately 
establish  any  claim  on  the  bond,  and  the  plaintiff  ought  to  submit  to 
such  steps  in  Scotland,  either  by  judgment  or  otherwise,  as  would 
secure  to  the  defendant  the  benefit  of  that  priority,  subject  always 
to  the  future  direction  of  the  Court  in  this  country.  In 
[*668]  BailKe  v.  Baillie,  5  L.  R.  Eq.  175,  a  testator  *domiciled 
in  England  gave  his  real  and  personal  property  situate  in 
England  and  Scotland  to  be  divided  between  two  of  his  sons,  and 
appointed  his  three  sons  executors.  The  will  was  proved  in  Eng- 
land by  two  of  the  sons.  At  the  death  of  the  testator,  the  other 
son,  one  of  the  residuary  legatees,  was  indebted  to  an  insurance 
company  carrying  on  business  in  Scotland  and  England,  who  ob- 
tained judgment  in  an  action  iu  Scotland  against  such  son,  and 
proceeded  in  Scotland  against  the  executors  to  arrest?  the  amount 
in  their  hands,  to  which  the  indebted  son  was  entitled.  It  was 
held  by  Sir  R.  Malins,  V.-C,  that  upon  the  executors  undertaking 
to  obtain  forthwith  an  administration  decree  in  England,  they  were 
entitled  to  an  injunction  to  restrain  the  proceedings  in  Scotland 
against  the  executors.     See  also  Cood  v.  Cood,  33  Beav.  314. 

So  likewise  when  there  is  no  question  as  to  the  foreign  litigation 
being  or  not  being  necessary,  or  being  or  not  being  likely  to  be  so 
effectual  as  litigation  in  this  country,  still  if  a  person  within  the 
jurisdiction  of  the  Court  of  Chancery  is  instituting  proceedings  in 
a  foieign  Court,  the  instituting  of  which  is  contrary  to  good  con- 
science^ i\\Q  Court  will,  on  a  bill  filed  here,  restrain  the  prosecution 
of  such  foreign  suit  just  as  if  it  had  been  a  suit  in  this  country. 
Thus  in  Lord  PortarUngton  v.  Soulbij,  3  My.  &  K.  104,  an  injunc- 
tion to  restrain  the  defendants  from  suing  in  Ireland  upon  a  bill  of 
exchange  given  by  the  plaintiff  for  a  gambling  debt  was,  under  the 
circumstances,  continued  by  Lord  Brougham.  "As  to  the  argu- 
ment," observed  his  Lordship,  "that  the  Courts  of  equity  in  Ire- 
land can,  if  applied  to,  restrain  the  action,  the  same  consideration 
would  prevent  an  injunction  from  ever  issuing  to  stay  proceedings 
in  this  country;  for  it  might  be  said  that  the  Court  of  Exchequer 
has  the  power  of  restraining,  and  therefore  there  needs  no  inter- 
position of  the  Court  of  Chancery.  It  sufiSces  to  say  that  the  Court 
in  which  the  action  is  brought  is' a  Court  of  common  law,  and  has 
no  jurisdiction  as  such  to  stop  the  proceeding  upon  the  ground 
now  set  forth."  See  also  Simpson  v.  Fogo,  1  J.  &  H.  18;  1  H.  & 
M.  195. 

But  where  its  interposition  would  give  an  unfair  advantage  to 
foreign  over  British  creditors  the  Court  has  refused  to  restrain 
creditors  being  British  subjects,  from  suing  on  bonds,  given  to  re- 
lease a  ship,  which  they  had  proceeded  against  in  Louisiana, 
although  they  knew  that\y  the  law  of  that  State  the  rights  of  the 
mortgagee  contrary  to  the  comity  of  nations  would  be  disregarded: 
Liverpool  Marine  Credit  Company  v.  Hunter,  4  L.  R.  Eq.  62,  71, 
where  Wood,  V.-C,  held  that  the  plaintiffs'  case  failed  upon  two 
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grounds.  In  the  first  place,  the  Court  would  not  have 
restrained  *the  creditor  from  taking  out  execution,  be-  [  *  669  ] 
cause  it  could  not  have  put  him  in  the  same  position  as 
the  other  creditors,  and  it  would  have  been  giving  an  advantage  to 
the  American  creditors  to  which  they  were  not  entitled;  but,  se- 
condly if  it  could,  then  the  plaintiffs  should  not  have  placed  them- 
selves in  lower  positions  by  giving  the  bonds,  but  should  have  come 
here  in  the  first  instance  to  have  restrained  the  attachment.  Fur- 
ther, by  acceding  to  the  prayer  of  this  bill,  he  would  be  placing 
British  subjects  in  a  position  in  which  it  would  be  impossible  for 
them  to  get  their  ships  released  at  all.  On  appeal  this  case  was 
affirmed  by  Lord  Chelmsford:  3  L.  R.  Ch.  App.  479. 

But  where  the  Courts  in  Louisiana,  in  a  similar  case  actually  sold 
a  ship  as  the  absolute  property  of  the  debtor,  disregarding  the 
rights  of  the  mortgagee,  Wood,  V.-C,  when  the  ship  was  brought 
into  this  country,  though  in  possession  of  a  purchaser,  under  the 
sheriff's  sale  in  Louisiana,  held  that  the  property  therein  had  not 
been  divested  in  a  judgment  so  fraught  with  injustice,  and  decreed 
the  restitution  of  the  ship  to  the  true  owner:  Simpson  v.  Fogo,  1  J. 
&  H.  18;  1  H.  &  M.  195. 

And  where  the  matter  may  be  more  conveniently  litigated  in  the 
foreign  Court,  equity  will  not  interfere.  Thus,  Jones  v.  Geddes,  1 
Ph.  725,  an  injunction  granted  on  a  suggestion  of  fraud  to  restrain 
a  party  resident  in  England  from  prosecuting  a  suit  in  the  Court  of 
Session  in  Scotland,  to  enforce  a  legal  security  against  land  situate 
in  that  country,  was,  on  appeal  dissolved,  on  the  ground,  that,  al- 
though the  remedy  afforded  in  equity  in  cases  of  fraud  was  more 
effectual  and  complete  than  in  the  Scotch  Court;  the  question  be- 
tween the  parties  in  the  case  might,  upon  the  whole,  be  more  con- 
veniently litigated,  and  with  a  more  conclusive  result,  there.  See 
also  Elliott  V.  Lord  Minto,  6  Madd.  16;  Phosphate  Sewage  Company 
V.  Molleson,  1  App.  Ca.  780;  Venning  v.  Loyd,  1  De  G.  F.  &  J. 
193;  29  L.  J.  N.  S.  (Ch.)  152. 

So  where  an  incumbrancer  on  immovable  property  situate  in  a 
foreign  country,  has  instituted  proceedings  in  that  country  for  the 
purpose  of  enforcing  his  rights,  he  will  not  be  restrained  by  in- 
junction from  prosecuting  such  proceedings,  even  though  the  mort- 
gagor is  a  company  in  the  course  of  winding  up  in  this  country,  at 
all  events  if  the  party  seeking  to  restrain  the  incumbrancer  may  ap- 
pear before  the  foreign  tribunal  and  have  his  rights  finally  settled 
(Moor  V.  Anglo-Italian  Bank,  10  Ch.  D.  681);  and  the  proceedings 
in  our  own  Court  for  the  same  matter  may  be  stayed  pending  the 
result  of  the  litigation  in  the  foreign  Court  (Elliott  v.  Lord  Minto,  6 
Madd.  16;  Venning  v.  Loyd,  1  De  G.  F.  &  J.  193;  Liver- 
pool  Marine  Credit  Company  v.  *  Hunter,  -i  L.  R.  Eq.  68 ;  [  *  670  ] 
Transatlantic  Company  v.  Pietroni,  Johns.  604;  The 
Peshawur,  8  P.  D.  33.') 

Again  where  there  is  a  suit  by  the  same  plaintiff  as  in  the  Eng- 
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lish  Court,  pending  in  a  foreign  Court,  which  can  afford  a  complete 
remedy,  the  proceedings  in  the  English  Court  may  be  suspended, 
and  the  plaintiff  in  the  English  proceedings  put  to  his  election  in 
Vvhich  Court  he  will  proceed:  Pieters  v.  Thompson,  G.  Coop.  294; 
The  Mali  Ivo,  2  L.  R.  Ad.  &  Ecc.  356. 

And  where  a  plaintiff"  has  commenced  an  action  in  a  foreign 
Court,  as,  for  instance,  the  Irish  Admiralty  Court,  he  will  not  be 
allowed  to  proceed  with  the  English  until  he  has  abandoned  the 
foreign  action:  The  Catterina  Chiazzare.  1  P.  D.  368;  The  Delta, 
25  W.  R.  46. 

When  a  foreigner  seeks  no  assistance  from  the  Courts  of  this 
country,  it  will  require  a  very  strong  case  to  induce  the  Court  of 
Chancery  to  restrain  him  when  domiciled  in  another  country,  from 
proceeding  to  obtain  payment  of  debts  according  to  the  law  of  that 
country.  See  Carron  Iron  Company  v.  Maclaren,  5  H.  L.  Cas.  416, 
reversing  S.  C,  16  Beav.  279;  and  see  Stainfonw.  The  Cation  Com- 
pany, 18  Beav.  146;  21  Beav.  152,  500;  24  Beav.  346;  Maclaren  v. 
Stainton,  26  L.  J.  N.  S.  (Ch.)  332. 

And  in  a  recent  case,  where  judgment  had  been  given  for  the  ad- 
ministration of  an  estate,  it  was  held  that  the  Court  had  no  power 
to  restrain  a  foreign  creditor,  even  when  he  had  carried  in  a  claim 
ao-ainst  the  estate  (which  he  afterwards  withdrew),  from  proceed- 
ing in  a  foreigu  Court  against  the  administrator  (In  re  Boyse,  15 
Ch.  D.  591).  but  that  if  judgment  were  obtained  in  the  foreign 
Court  against  the  administrator  by  default,  it  would  only  bo  treated 
in  the  administrative  action  as priniCi  facie  evidence  of  the  debt.  lb. 
The  general  rule  that  where  two  actions  have  been  commenced 
for  the  administration  of  the  same  estate,  the  conduct  will  be  given  to 
the  plaintiff  in  the  first  action,  though  the  decree  in  the  second  has 
been  obtained  first,  applies  to  actions  commenced  in  the  Palatine 
Court  of  Lancaster,  as  well  as  to  those  commenced  in  the  High 
Court  of  Justice:  In  re  Sicire,  Mellor  v.  Siuire,  21  Ch.  D.  647,  see 
also  Toivnsend  v.  Townsend,  23  Ch.  D.  100. 

In  considering  whether  the  rule  ought  to  be  applied,  the  Court 
will  have  regard  to  the  special  circumstances,  and  will  take  into  ac- 
count the  amount  of  the  interest  of  the  plaintiff*  in  the  first  action, 
and  his  object  \n  bringing  his  action.  '  See  In  re  Siaire,  Mellor  v. 
Swire,  21  Ch.  D.  647,  where  it  was  held  that  the  fact  of  a  plaintiff", 
being  a  stranger  to  a  family,  who  had  brought  up  a  reversionary 
interest  of  some  of  the  residuary  legatees,  was  held  not  a  sufficient 
reason  for  not  giving  him  the  conduct  of  the  proceedings, 
[  *  671  ]  although  his  *  purchase  of  some  of  the  shares  was  disputed 
on  the  ground  of  inadequacy  of  price. 
The  Court,  however,  has  power  to  interfere  in  such  a  case  under 
its  general  jurisdiction,  to  restrain  vexatious  and  aggressive  litiga- 
tion and  will   interfere  in  a  proper  case  even  before  decree   {M'- 
Henry  v.  Lewis,  22  Ch.  D.  397),  and  semble  after  a  decree  has  been 
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made  in  one  of  the  actions  the  Court  will  be  more  ready  to  exercise 
its  jurisdiction.     Ih. 

Before,  moreover,  the  Court  of  Chancery  interposes  upon  an  in- 
terlocutory application  to  stay  proceedings  in  a  suit  by  reason  of  a 
decree  or  judgment  in  a  foreign  country,  it  must  be  satisfied  that 
the  foreign  decree  or  judgment  does  justice  and  covers  the  whole 
subject  of  the  suit,  ancJ  that  effectual  relief  can  be  obtained  in  th» 
foreign  country.  See  Ostell  v.  Le  Page,  5  De  G.  &  Sm.  95;  2  De 
a.  Mac.  &  G.  802;  Kennedy  v.  Cassillls,  3  Swanst.  313;  Wilson  v. 
Ferrand,  13  L.  K.  Eq.  362. 

Tlie  result  of  the  authorities  is,  that  if  the  circumstances  are  such 
as  would  make  it  the  duty  of  the  Court  to  restrain  a  party  from  in- 
stituting proceedings  in  this  country,  they  will  also  warrant  it  in 
restraining  proceedings  in  a  foreign  Court.  But  though  the  au- 
thorities will  justify  such  a  course,  yet  they  will  not,  it  seems,  make 
it  the  duty  of  the  Court  so  to  act,  if  from  any  cause  it  appears 
likely  to  be  more  conducive  to  substantial  justice  that  the  foreign 
proceedings  should  take  their  own  course:  Per  Lord  Cramcorth,  C, 
5  H.  L.  Cas.  439. 

The  Courts  of  Chancery  cannot  interfere  where  relief  is  sought 
in  consequence  of  errors  and  irregularities  in  the  decree  of  a  colo- 
nial equitable  Court,  as  an  appeal  lies  from  that  Court  to  the  ap- 
pellate jurisdiction  in  this  kingdom:  Henderson  v.  Henderson,  3 
Hare,  100. 

But  where  such  proceedings  may  have  taken  place  in  a  foreign 
Court,  from  which  there  is  no  appeal  to  any  superior  jiirisdiction 
which  a  Court  of  equity  in  this  country  could  regard  as  certain 
to  administer  justice  in  the  case,  the  result  may  be  different:  3 
Hare,  118. 

The  Court  in  order  to  prevent  multiplicity  of  suits,  and  vexa- 
tious litigation,  with  regard  to  the  same  subject  matter  between  the 
same  parties,  will  at  the  same  time  interpose  to  prevent  unnecessary 
actions. 

There  is,  however,  a  distinction  between  the  rule  laid  down  for 
staying  proceedings  when  they  are  all  taken  in  this  country,  and 
where  one  or  nioro  of  the  actions  is  or  are  in  a  foreign  country. 
When  a  plaintiff  sues  a  defendant  for  the  smne  matter  in  two  Courts 
in  this  country, -such  a  proceeding  li^  lorimd  facie  vexatious,  and  the 
Court  will  generally  as  of  course  put  the  plaintiff  to  his  election 
and  stay  one  of  the  suits  (M^ Henry  v.  Lewis,  22  Ch.  D.  397);  The 
Cliristianbox'g,  10  P.  D.  14],  and  the  same  principle  ap- 
plies where  one  ^of  the  actions  is  in  the  Queen's  Court  in  [*G72] 
Scotland  or  Ireland,  or  any  other  part  of  the  Queen's 
dominions:  W Henry  v.  Lewis,  22  Ch.  D.  397,  where  it  was  observed 
that  Lord  Dillon  v.  Alvares,  4  Ves.  357,  can  no  longer  be  relied  on. 
As  to  the  mode  of  raising  the  defence  of  res  judicata,  see  Houston 
V.  Marquis  of  Sligo,  29  Ch.  D.  448,  in  which  case  the  question  was 
raised,  but  not  decided,  whether  a  judgment  obtained  in  one  action 
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before  trial  of  another  case  can  operate  by  way  of  estoppel  as  res 
judicata,  unless  the  judgment  were  obtained  before  the  issue  of  the 
writ  in  the  second  action.     lb. 

The  Court,  moreover,  will  not  allow  a  company,  or  directors  of  a 
company,  to  be  sued  by  a  multitude  of  shareholders  in  a  multitude 
of  separate  actions,  each  of  which  is  instituted  on  behalf  of  all  the 
'shareholders,  for  the  same  act  or  alleged  breach  of  trust,  and  there- 
fore of  course  the  Court  has  power  to  stop  all  but  one  of  the  actions, 
if  they  are  all  for  the  same  thing:  WHer^ry  v.  Leivis,  22  Ch.  D. 
404.  See  also  WaUhy.  Bishop  of  Lincoln,  4  L.  K.  Ad.  &  E.  242; 
The  Mali  Ivo,  lb.,  2  A.  &  E.  356;  The  Catterina  Chiazzare,  1  P.  D. 
368;  Commissioner  of  Sewers  v.  Gellatly,  3  Ch.  D.  610;  Cox  v. 
Mitchell,  7  C.  B.  N.  S.  55. 

The  course  of  the  Court  in  such  cases  is  well  settled.  The  de- 
fendants take  out  a  summons  to  stay  the  actions  which  have  been 
previously  transferred  of  course  to  the  same  judge  or  Court,  and 
then  the  Court  decides  which  of  the  actions  is  to  go  on  as  a  test 
action,  and  which  are  to  be  stayed.  For  it  cannot  be  told  until  all 
the  plaintiffs  are  before  the  Court,  which  is  the  right  course  to  be 
taken.  The  first  action  may  be  a  collusive  action,  one  action  may 
embrace  further  relief  than  another,  one  action  may  be  better  framed 
than  anofher  to  raise  the  questions  in  dispute,  one  action  may  be 
more  perfect  as  to  parties  than  another;  in  one  action  the  plaintiff 
may  be  a  solvent  person,  and  able  to  answer  costs,  and  in  another 
the  plaintiff  may  be  a  pauper.  Various  considerations  may  arise 
and  until  the  whole  of  the  actions  are  before  the  Court,  the  Court 
cannot  decide  which  is  to  be  allowed  to  proceed  and  in  what  terms: 
M' Henry  y.  Leivis,  22  Ch.  D.  404. 

It  sometimes  happens  that  the  Court  allows  one  action  to  proceed 
for  one  purpose,  and  another  for  another  purpose— that  is,  that  the 
Court  exercises  from  one  action  so  much  of  the  relief  as  can  properly 
be  attributed  to  an  earlier  plaintiff,  and  allows  the  second  or  third 
action  to  go  on  for  the  additional  relief;  but  all  that  can  only  be 
discussed  in  the  presence  of  all  parties:  M^ Henry  v.  Lewis,  22  Ch. 
D.  404. 

AVhere  numerous  actions  (in  one  case  as  many  as  seventy- eight) 
are  brought  by  different  plaintiffs  against  the  same  defendants,  for 
alleged  fraudulent  misrepresentations  in  respect  of  the  same  com- 
pany,  in  all  of  which  actions  the  same  question  substantially  is 
raised,  in  some  way  or  other  provision  will  be  made  by  the  consent 
of  the  parties,  for  the  trial  of  the  real  question  between  the  parties" 
in  a  single  action  to  be  fixed  upon  as  a  test  action:  Amos  v.  Chad- 
trick,  9  Ch.  D.  459,  460,  462. 
[  *  673  ]       But  sometimes  such  a  course  is  *  not  possible  because 
the  parties  will  not  be  reasonable  and  will  not  consent, 
and  in  that  case  it  seems  the  Court  would  stay  proceedings  in  all 
the  actions  but  one;  and  see  what  becomes  of  that  one.  Per  Jessel, 
M.  R.,  in  Amos  v.  Chadwick,  9  Ch.  D.  463.     But  if  the  test  action  is 
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not  really  tried  in  consequence  of  the  plaintiff  not  appearing,  and 
being  consequently  non-suited,  with  judgment  for  the  defendants 
on  the  merits,  the  judge  may  substitute  another  action  as  the  test 
action  if  he  is  satisfied  that  there  has  not  been  a  fair  trial  of  the 
test  action  (Amos  v.  Chadtvick,  9  Ch.  D.  459},  even  although  in  his 
original  order  he  had  not  expressly  reserved  the  power  of  modify- 
ing the  terms  of  the  order  if  justice  should  not  be  done  in  the  trial 
of  the  test  action  (lb.  464);  but  such  reservation, ought  to  be  re- 
served in  such  an  order.     lb. 

If,  however,  one  of  the  actions  is  in  a  foreign  country  where  there 
are  different  forms  of  procedure,  and  different  remedies,  there  is  no 
presumption  that  the  multiplicity  of  actions  is  vexatious,  and  a 
speciaZ  case  must  be  made  out  to  induce  the  Court  to  interfere: 
McHenry  v.  Leivis,  22  Ch.  D.  397,  400;  and  the  burthen  lies  upon 
the  person  seeking  to  restrain  proceedings  abroad  to  show  that  they 
are  vexatious.  lb.  And  see  Peruvian  Guano  Company  v.  Bock- 
woldt,  23  Ch.  D.  225.  And  upon  the  same  grounds  it  seems  that  a 
defendant  in  an  English  action  in  which  no  decree  has  been  made, 
will  not  be  prevented  on  the  ground  of  vexation  from  commencing 
against  the  plaintiff  in  England  an  action  in  a  foreign  countrj': 
Hyman  v.  Helm,  24  Ch.  531,  534. 

The  Court,  under  the  Rules  of  the  Supreme  Court,  1883,  Ord. 
XLIX.,  r.  8,  substituted  for  Ord.  LI.  r.  4,  of  the  Rules  of  Court, 
1875,  adopts  the  old  practice  at  common  law,  and  the  Court  can 
only  consolidate  actions  at  the  instance  of  defendants.  But  in  such 
cases  the  Court  may  under  its  general  jurisdiction,  enlarge  the  time 
for  taking  the  next  step  in  several  of  the  series  of  actions,  till  one 
of  them  has  been  tried  as  a  test  action-  Amos  v.  Chadwick,  4  Ch. 
D.  869.  And  after  consolidation  the  several  plaintiffs  are  in  the 
same  condition  as  if  they  had  been  originally  co-plaintiffs:  Holden 
V.  Silkstone  Company,  30  W.  R.  98. 

As  to  the  jurisdiction  of  the  Court  of  Bankruptcy  to  grant  in- 
junctions against  proceedings  in  other  Courts,  see  Robson  on  Bank- 
ruptcy, pp.  47,  399,  402,  5  ed. ;  Yate  Lee  and  Wace  on  Bankruptcy, 
pp'.  86,  518,  2nd  ed. 

.  This  jurisdiction  is  now  exercised  under  the  Bankruptcy  Act, 
1883,  which  enacts  that  "the  Coiirt  may  at  anytime  after  the  pre- 
sentation of  a  bankruptcy  petition  stay  any  action,  execution,  or 
other  legal  process  against  the  property  or  person  of  the 
debtor  in  respect  of  any  debt  provable  *  in  bankruptcy;  [  *  674] 
and  any  Court,  in  which  proceedings  are  pending  against 
a  debtor,  may,  on  proof  that  a  bankruptcy  petition  has  been  pre- 
sented by  or  against  the  debtor,  either  stay  the  proceedings  or  allow 
them  to  continue  upon  such  terms  as  it  may  think  just."  Section, 
10,  subsec.  2. 

Hoiofar  parties  iviil  be  restrained  from  applying  for  an  Act  of 
Parliament.]^ — It  has  been  laid  down  by  many  eminent  judges,  that 
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the  Court  of  Chancery,  acting  in  personam,  has  power,  in  a  proper 
case  to  grant  an  injunction  against  a  party  applying  to  Parliament 
for  a  private  Act,  or  an  Act  respecting  property;  but  no  such  injunc- 
tion, has  it  seems,  yet  been  granted,  nor  has  any  judge  yet  ventured 
to  say  in  what  particular  case  such  an  injunction  would  be  granted. 
A  leading  case  upon  this  subject  is  that  of  Heathcote  v.  The  North 
Staff ordshire  Railway  Company,  2  Mac.  &  G.  100.  There  the  plain- 
tiff had  agreed  with  the  Railway  Company  to  withdraw  his  opposi- 
tion to  their  bill  in  Parliament  "in  consideration  of  their  completing 
their  line  of  railway  in  a  particular  manner.  The  Company  sub- 
sequently found  themselves  unable  to  carry  their  contract  into  exe- 
cution, and  gave  notice  of  their  intention  to  apply  to  Parliament  for 
an  Act  to  authorize  them  to  abandon  the  scheme.  Lord  Cottenham, 
C,  dissolving  an  injunction  granted  by  Sir  L.  Shadicell,  V.-C,  held 
that  the  Court  could  not  interfere  to  restrain  the  Company  from 
making  the  application  to  Parliament.  "It  has  been  suggested," 
said  his  Lordship,  "that  this  Court  could  not  interfere  without  in- 
fringing npon  the  privileges  of  Parliament;  so  the  Courts  of  com- 
mon law  thought  at  one  time;  and  there  is  as  much  foundation  for 
the  one  as  for  the  other  supposition.  In  both  cases  this  Court  acts 
upon  the  person,  and  not  upon  the  jurisdiction.  In  a  proper  case, 
therefore,  I  have  said  here  and  elsewhere,  that  I  should  not  hesitate 
to  exercise  the  jurisdiction  of  this  Court  by  injunction,  touching 
proceedings  in  Parliament  for  a  private  bill  or  a  bill  respecting  pro- 
perty; but  what  would  be  a  proper  case  for  that  purpose  it  may  be 
very  difficult  to  conceive.  The  case  of  Parliament  differs  widely  from 
that  of  the  Courts  of  common  law:  the  province  of  the  latter  is  to  en- 
force legal  rights,  and  the  object  of  the  injunction  is  to  prevent  an  in- 
equitable use  of  such  legal  right;  but  the  ordinary  province  of  Par- 
liament in  such  bills  is  to  abrogate  existing  rights,  and  to  create  new 
rights.  To  hold,  therefore,  that  no  application  should  be  made  to 
Parliament,  because  the  object  of  the  application  was  to  interfere 
with  some  right  or  interest  of  some  other  party,  would  be  in  effect 

to  hold  that  this  Court  should  .by  its  injunction  deprive 
[  *675  J  the  subject  of  *  the  lienefit  of  Parliamentary  interference 

in  such  cases.  .  .  .  The  injunction,  therefore,  cannot  be 
granted  upon  the  ground  that  the  Act  applied  for  would  interfere 
with  existing  rights,  it  being  the  very  object  of  it  to  do  so.  What 
diff"erence  then  can  it  make  whether  such  pre-existing  right  exists 
by  the  tenure  of  property  or  by  virtue  of  contracts  ?  In  both  cases 
Parliament  has  the  same  power  of  destroying,  altering,  or  affecting 
such  pre-existing  rights,  providing,  as  it  always  does  or  intends  to 
do,  compensation  to  the  party  affected;  and  in  neither  has  this  Court 
a  right  to  interfere  by  injunction  to  deprive  the  subject  of  the  right 
of  applying  to  Parliament  for  a  special  law  to  supersede  the  rules  of 
property  by  which  he  finds  himself  bound,  whether  arising  from 
contract  or  otherwise:"  Attorney -General  v.  Manchester  and  Leeds 
Railway  Company,  1  Railw.  Cas.  436;  Lancaster  and  Carlisle  Rail- 
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way  Company  v.  North- Western  Raihvay  Company,  2  K.  &  J.  293; 
Steele  v.  North  Metropolitan  Railway  Company,  2  L.  R.  Ch.  App. 
237;  hire  London,  Chatham,  and  Dover  Railway  Arrangement  Act, 
5  L.  R.  Ch.  App.  671,  682;  Ex  p>arte  Hartridge,  Ex  parte  London, 
Chatliam,  and  Dover  Railway  Arrangement  Act,  17  W.  R.  946;  Tel- 
ford V.  The  Metropolitan  Board  of  Works,  20  W.  R.  (V.-C.  B.)  481. 
Upon  the  same  principle,  in  the  absence  of  any  equity  the  Court 
will  not  restrain  an  application  in  a  proper  case  to  the  legislature  of 
a  foreio-n  country:  see  Bill  v.  The  Sierra  Nevada  Lake  Water  and 
Mining  Company,  1  De  G.  F.  &  Jo.  177.  There  a  company  was 
formed  in  California  for  purposes  connected  with  land  in  that 
country,  but  nearly  all  the  shareholders  were  resident  in  England. 
A  resolution  was  passed  at  a  meeting  of  the  English  shareholders, 
authorizing  the  trustees  to  take  steps  for  increasing  the  preference 
shares  to  an  extent  not  allowed  by  the  existing  constitution  of  the 
company.  It  appearing  that  there  w^as  no  intention  to  create  pre- 
ference shares,  except  with  the  sanction  of  the  California  legislature, 
it  was  held  by  the  Lords  Justices,  reversing  the  decision  of  Sir 
John  Stuart,  V.-C,  that  an  injunction  ought  not  to  be  granted  to 
restrain  the  company  from  acting  on  the  resolution,  for  that  the 
Court  will  not  in  general  restrain  parties  from  applying  to  the  leg- 
islature, whether  of  this  or  a  foreign  country. 

As,  however,  it  is  unlawful,  and  in  fact  a  breach  of  trust,  to  ap- 
ply the  funds  of  a  company  in  an  application  to  Parliament  for 
powers  to  extend  the  business  of  the  company  beyond  the  objects 
for  which  it  was  constituted,  the  Court  will  interfere  by  injunction, 
at  the  suit  of  any  of  the  shareholders,  to  restrain  such  application: 
Simpson  v.  Denison,  10  Hare,  51. 

*  So  where  it  appeared  that  certain  shareholders  of  a  [  *  676  ] 
company  had  resolved  to  use  its  funds,  and  to  pledge  its 
credit,  and  to  make  contracts  for  the  purpose  of  making  an  appli- 
cation to  Parliament  to  vary  the  original  object  contemplated  by 
the  Act  of  Parliament  by  which  the  company  was  formed,  the  Court 
of  Chancery,  at  the  instance  of  other  shareholders,  granted  an  in- 
junction, restraining  the  appropriation  of  funds,  the  pledging  of 
the  company's  credit,  and  the  entering  into  contracts  in  support  of 
such  an  application  to  Parliament:  The  Great  Western  Railway 
Company  v.  Rushout,  5  De  G.  &  Sm.  290;  see  also  Cunliff  v.  Man- 
chester and  Bolton  Canal  Company,  2  Russ.  &  My.  480,  n. ;  Ward 
V.  The  Society  of  Attornies,  1  Coll.  370;  Colman  v.  The  Eastern 
Counties  Railway  Company^  10  Beav.  1;  Cohen  v.  Wilkinson,  12 
Beav.  125,  138;  Munt  \.  The  Shrewsbury  and  Chester  Railway  Com- 
pany, 13  Beav.  1;  sed  vide  Ware\.  The  Ch^and  Junction  Wateinvorks 
Company,  2  Russ.  &  My.  470;  Vance  v.  East  Lancashire  Railway 
Compjayiy,  3  Iv.  &  J.  50. 

Upon  the  same  principle,  where  persons  have  in  their  hands  funds 
which  have  been  appropriated  by  Act  of  Parliament  to  certain  given 
purposes,  they  cannot  without  the  previous  consent  of  the  Court  of 
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Chancery,  apply  them  for  an  extension  of  those  purposes;  although 
it  is  purely  and  bona  fide  an  extension,  or  a  more  enlarged  applica- 
tion of  the  fund  to  those  purposes,  which  the  legislature  has  re- 
garded as  good  and  beneficial.  Thus  in  the  case  of  the  Attorney- 
General  V.  The  Corporation  of  Norivich,  16  Sim.  225,  Sir  L.  Shad- 
tvell,  V.-C,  restrained  the  Corporation  of  Norwich  from  soliciting, 
at  the  expense  of  the  borough  fund,  a  bill  in  Parliament  to  enable 
them  to  improve  the  navigation  of  the  river  which  flows  through 
that  town  to  Yarmouth.  "If  this  Court,"  said  his  Honour,  "had 
sanctioned  the  application  to  Parliament,  it  would  have  allowed  the 
corporation  the  expenses  of  the  application;  but  the  trustees, 
whether  they  be  a  public  body  or  private  individuals,  think  proper 
to  apply  to  Parliament,  without  the  sanction  of  the  Court,  to  en- 
able them  to  carry  into  efPect  a  project,  which,  however  beneficial  it 
may  appear  to  be,  may  eventually  fail,  the  Court  will  not  allow 
them  to  retain  their  expenses  out  of  the  trust  fund: "  and  see  Munt 
V.  The  Shrewsbury  and  Chester  Railway  ComjMny,  13  Beav.  1;  The 
Attorney-General  \.  Andrews,  2  Mac.  &  G.  225;  Attorney -General 
V.  West  Hartlepool  Improvement  Coimnissioners,  10  L.  R.  Eq.  152; 
and  see  Boiver  v.  Commissioners  of  Sligo,  4  I.  Rep.  C.  L.  489. 
Although,  however,  funds  cannot  be  applied  by  persons  in  pro- 
moting a  bill  in  Parliament,  for  the  purpose  of  extending 
[*677  ]  their  powers,  *  they  may  be  applied  in  defence  of  existing 
rights,  and  they  will  not  consequently  be  enjoined  by  the 
Court  of  Chancery.  Thus,  in  Bright  v.  A'orf/i  (2  Ph.  216),  where 
Conservators  of  river  banks  were  empowered  by  Act  of  Parliament 
to  apply  the  funds  under  their  control  (which  wei^e  raised  by  a  rate 
upon  the  proprietoi's  of  adjacent  lands)  "in  doing,  constructing, 
and  executing  all  such  works,  acts,  matters,  and  things  as  they 
should  from  time  to  time  deem  necessary,  proper,  or  expedient  for 
putting  the  banks  into  and  maintaining  the  same  in  a  permanent 
state  of  stability,"  it  was  held  by  Lord  Cottenhani,  C,  that  they 
were  authorized  to  apply  a  portion  of  the  fund  in  watching,  and  if 
necessary,  opposing  a  bill  in  parliament  for  a  project  lower  down 
the  river,  which  was  likely  to  be  injurious  to  the  banks  under  their 
superintendence.  And  see  Attorney -General  v.  The  Mayor  of  Wigan, 
Kay,  268. 

So,  likewise,  it  has  been  held  that  a  municipal  corporation  is  jus- 
tified in  discharging  out  of  the  corporate  funds  the  expenses  of  op- 
posing quo  warranto  informations  against  individual  members  of 
the  corporation,  if  the  object  of  such  informations  be  to  impeach 
the  title,  or  destroy  the  legal  existance  of  the  Corporation  as  a 
body:  Attorney- General  v.  The  Mayor  of  Norivich,  2  My.  &  Cr.  406; 
Attorney- General  v.  The  Mayor  of  Brecon,  10  Ch.  D.  204. 

Upon  the  same  principle  as  that  laid  down  in  Simjison  v.  Denison, 

(10  Hare,  51),  it  has  been  held,  that  the  costs  of  a  prosecution  for 

libel  instituted   by   the  directors   of  a  ti-ading    company,   are  not 

properly  payable  out  of  the  assets  of  the  company,  and  the  jDayment 
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of  such  costs  will  be  restrained  by  injunction:  Pickermg  v.  Stephen- 
son, 14  L.  K  Eq.  322;  41  L.  J.  (N.  S.)  493;  20  W.  R.  654:  in  which 
case,  however,  the  Court  refused  to  order  the  repayment  of  costs 
already  paid,  as  the  directors  had  acted  bona  fide  in  accordance  with 
the  wishes  of  a  large  majority  of  the  shareholders. 

[Doctrine  of  Jurisdiction  of  Equity  as  to  Proceedirigs  at  Laiv 
Restated. — In  the  Common  Law  Courts,  the  rights  of  parties  could, 
in  many  instances,  receive  only  a  partial  consideration,  as  those 
courts  could  not  adjudicate  equities,  and  only  a  part  of  the  dispute 
could,  for  that  reason,  be  actually  decided.  It  was  to  afford  a  remedy 
for  this  wrong  that  Chancery  interfered  and  assumed  jurisdiction 
to  stay  legal  proceedings. 

The  jurisdiction  may  be  exercised  at  any  stage  of  the  legal  cause. 
An  injunction  is  sometimes  granted  to  stay  a  trial,  or  after  a  ver- 
dict to  stay  judgment,  or  after  judgment  to  stay  execution. 

Either  the  plaintiff  or  defendant  may  have  an  injunction  although 
it  is  usually  granted  on  the  application  of  the  defendant. 

In  granting  this  relief,  a  court  of  equity  does  not  pretend  to  in- 
terfere with  another  court.  The  injunction  is  directed  to  the  party, 
not  to  the  court  or  its  officers. 

It  is  not  possible  to  closely  define,  and  make  out  precisely  the 
exact  limits  within  which  a  court  of  chancery  will  interfere  with 
proceedings  at  law. 

Equity  will  not  interfere  because  the  judgment  is  irregular:  Life 
Ins.  Company  v.  Bangs,  103  U.  S.  780;  Shottenkirk  v.  Wheeler,  3 
Johns.  Ch.  280;  nor  because  the  execution  is  irregular:  Hastings  f. 
Cropper,  3  Del.  Ch.  105.  But  any  fact  which  clearly  shows  it  to 
be  against  justice  to  execute  a  judgment,  or  any  fact  of  which  the 
injured  party  could  not  have  availed  himself  of  in  a  court  of  law, 
will  justify  an  application  to  Chancery:  R.  R.  Co.  v.  Titus,  27  N. 
J.  Eq.  102;  Walter  v.  Heller,  90  Ind.  198;  Robinson  v.  Wheeler,  51 
Johns.  374. 

It  is  not  positively  settled  in  the  United  States  whether  the  as- 
sumption of  equitable  principles  by  the  common-law  courts  makes 
any  difference  in  the  right  of  Courts  of  equity  to  interfere  by  in- 
junction. See  upon  this  point,  Ville  r.  Hoag,  24  Vt.  46;  King  v. 
Baldwin,  17  Johns.  384,  over-ruling  Chan.  Kent  in  2  Johns.  Ch. 
554  and  contra;  Dickerson  r.  The  Commissioners,  6  Ind.  128. 

Where  the  power  of  Courts  of  Common  Law  to  entertain  equit- 
able defences  have  been  conferred  by  statute  the  reason  for  the  in- 
terference of  Chancery  would  seem  to  no  longer  exist:  Winfield  v. 
Bacon,  24  Barb.  154.] 
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Term.  S.  Trin.  9  Georgii  in  Cane. 

[reported,   9  MODERN  REPORTS,   B5.] 

Concealment. — Fraud.] — A  person  knoiving  his  own  title,  and  not 
giving  notice  of  it  to  a  purchaser,  not  allowed  to  set  it  up  against 
a  purchaser 

In  such  case,  infancy  or  coverture  will  he  no  excuse. 

The  case  was  as  follows: — Margaret  Smith,  being  seised  of  the  lands 
in  question  upon  her  marriage,  with  Peter  Flavill,  settled  the  same 
upon  trustees  and  their  heirs,  to  the  use  of  the  said  Peter  for  life; 
then,  upon  Margaret,  his  intended  wife,  for  life;  remainder,  after 
the  death  of  the  said  Peter  and  Margaret,  to  the  heirs  of  the  said 
Peter,  on  the  body  of  the  said  Margaret  to  be  begotten;  remainder, 
to  the  right  heirs  of  the  said  Margaret  for  ever. 

The  said  Peter  and  Margaret  had  issue,  only  one  daughter  (the 
now  defendant),  who  was  married  to  one  Foster. 

Peter  Flavill  died,  and  then  his  widow  married  one  Brown,  by 
whom  she  had  issue,  one  other  daughter,  and  no  more,  which  daugter 
being  courted  by  one  Williams,  but  he  refusing  to  marry  her  with- 
out such  a  fortune,  which  Margaret  her  mother  not  being  able  to 
give  without  breaking  through  this  settlement,  she  conveyed  the 
said  lands  to  the  aforesaid  Williams,  &c.,  and  the  defendant,  Mrs. 
Foster  and  her  husband,  xcho  knew  that  the  lands  were  settled  on  her 
in  tail  as  aforesaid,  solicited  her  mother  Margaret  Brown  to  make 
a  conveyance  in  favour  of  the  said  Williams,and  xvere  assisting  in  car- 
rying on  themarriage  betiveen  him  and  her  half  sister  Brown. 
[  *  679  ]  *  Whereupon  the  said  Margaret  conveyed  these  lands, 
&c.,  to  the  use  of  herself  for  life,  remainder  to  Williams  and 
his  heirs.  Then  the  marriage  took  effect,  and  afterwards  Williams 
sold  these  lands  to  the  plaintiff  Savage,  who  entered  and  built  a 
house  thereon. 
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And  now  Mrs.  Foster,  wlio  was  the  issue  in  tail,  by  virtue  of  the 
said  settlement  {i.e.,  the  first),  and  endeavouring  to  set  it  up  against 
the  title  of  the  plaintiff,  who  was  the  purchaser,  he  exhibited  a  bill 
against  her  to  have  his  title  established  against  that  settlement;  for 
that  she,  having  full  notice  of  the  purchase,  and  of  her  own  title, 
gave  no  notice  thereof  to  the  plaintiff,  and  therefore  ovight  not  to  be 
at  liberty  now  to  impeach  it,  though  she  was  a  feme  covert,  but  that 
she  should  be  concluded  by  this  fact  as  well  as  if  she  were  an  in- 
fant. 

Argument  for  the  defendant  Mrs.  Foster: — 

Two  things  are  necessary  to  bind  the  right  in  cases  of  this  nature: 
the  one  is,  that  the  party  must  know  his  own  title  to  the  lands;  and 
the  other  is,  that  he  must  be  instrumental  in  pi'omoting  the  purchase 
thereof  by  the  vendee,  without  giving  him  notice  of  such  title:  for 
it  would  be  of  dangerous  consequence  if  the  bare  permission  of  him 
to  proceed  in  the  purchase  should  be  a  foundation  to  bind  his  right 
in  this  Court  on  the  foot  of  fraud. 

It  is  true,  the  defendant  knew  she  had  a  title  under  this  settle- 
ment, but  she  apprehended  she  was  not  to  take  till  after  her  mother's 
death;  she  knew  likewise  that  her  sister  was  about  to  marry  with 
Williams,  but  she  did  not  know  upon  what  terms.  But  if  she  had 
known  the  terms  of  that  marriage,  she  was  then  a  feme  covert,  and 
her  husband  ought  to  have  given  the  plaintiff  notice  of  her  title  ; 
therefore,  his  negligence  shall  not  px'ejudice  her  who  had  done 
nothing  to  lose  her  inheritance,  and  the  entire  benefit  of  this  settle- 
ment for  ever. 

Argument  for  the  plaintiff  Savage: — ■ 

On  the  other  side  it  was  first  denied,  that  the  two 
*  things  before  mentioned  by  the  plaintiff's  counsel  are  [*0S0] 
necessary  to  have  relief  in  cases  of  this  nature;  the  one, 
that  the  party  should  know  his  own  title;  and  the  other,  that  be 
should  be  instrumental  in  carrying  on  the  purchase  by  another, 
without  giving  him  notice  of  such  title.  It  is  true  he  ought  to  know 
his  own  title,  and  that  must  necessarily  be  intended  in  this  case,  be- 
cause the  defendant  had  the  custody  of  this  deed  of  settlement;  but 
it  is  not  necessary  that  the  person  interested  should  be  active  or 
instrumental  in  carrying  on  the  agreement  in  order  to  a  purchase; 
for  if  the  party  knew  his  own  title,  there  can  be  no  danger  that  his 
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right  should  be  bound  by  the  purchase,  because  it  was  in  his  power 
lo  help  himself  by  giving  the  purchaser  notice  of  such  right;  and, 
though  this  defendant  was  a  feme  covert,  yet  it  was  a  fraud  in  her 
not  to  give  the  purchaser  notice  of  her  right;  and,  therefore,  it  shall 
be  bound  for  ever,  and  the  rather,  because  the  defendant  solicited  - 
her  mother  to  make  this  conveyance  in  favour  of  Williams,  upon 
the  marriage  of  her  sister,  and  for  that  the  plaintiff  hath  entered 
and  built  on  the  lands. 

Judgment: — 

Where  there  is  a  parol  agreement  made  for  a  lease,  and  the  lessee 
by  virtue  of  such  agreement  enters  and  builds,  this  Court  will 
establish  it,  on  the  foot  of  fraud  in  the  lessor,  notwithstanding  the 
Statute  of  Frauds  (29  Car.  2.  c.  3),  because  contracts  executed  in 
part  are  not  always  within  the  statute,  though  executory  contracts 
are  (a). 

Now,  this  bill  is  brought  to  be  relieved  against  a  fraud  in  the  de- 
fendant, who  would  avoid  the  plaintiff's  title  by  an  elder  settlement, 
though  she  was  privy  to  and  assisting  in  carrying  on  the  marriage 
of  him  under  whom  the  plaintiff  claims,  and  never  gave  any  notice 
of  her  title  to  the  purchaser. 

Now,  when  anything  in  order  to  a  purchase  is  publicly  transacted, 
and  a  third  person  knowing  thereof,  and  of  his  own  right 
[  *  681  ]  to  the  lands  intended  to  be  purchased,  and  *  doth  not  give 
the  purchaser  notice  of  such  right,  he  shall  never  after- 
wards be  admitted  to  set  up  such  right  to  avoid  the  purchase;  for 
it  was  an  apparent  fraud  in  him  not  to  give  notice  of  his  title  to  the 
intended  purchaser,  and  in  such  case  infancy  or  coverture  shall  be 
no  excuse;  for  though  the  law  prescribes  formal  conveyance'and  as- 
surance for  the  sales  and  contracts  of  infants,  and /erne  coverts,  which 
any  person  who  contracts  with  them  is  presumed  to  know;  and  if 
they  do  not  take  such  conveyances  as  are  necessary,  they  are  to  be 
blamed  for  their  own  carelessness,  when  they  act  with  their  eyes 
open;  yet  when  their  right  is  secret,  and  not  known  to  the  purchaser, 
but  to  themselves,  or  to  such  others  who  will  not  give  the  purchaser 
notice  of  such  right,  so  that  there  is  no  laches  in  him,  this  Court 
will  relieve  against  that  right,  if  the  person  interested  will  not  give 
the  purchaser  notice  of  it,  knowing  he  is  about  to  make  the  pur- 
chase; neither  is  it  necessary,  that  such  infant  or  feme  cof  erf  should 

(a)  See  Lester  v.  Foxcroft,  Colles'  P.  C.  108;  anie,  vol.  1.  p.  881,  and  note. 
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be  active  in   promoting  the  purchase,  if  it  appears  that   they  were 
so  privy  to  it,  that  it  could  not  be  clone  without  their  knowledge. 

Therefore  it  was  decreed,  that  the  defendant  should  levy  a  fine 
to  the  plaintiff,  to  extinguish  her  right  to  the  lands  in  this  settle- 
ment, and  that  the  plaintifP  should  have  a  perpetual  injunction  to 
quiet  his  possession;  and  that  if  the  defendant  shall  levy  the  fine 
quietly,  and  without  delay,  then  the  plaintiff  shall  have  no  costs, 
otherwise  "he"  (b)  shall  pay  costs. 

And  the  case  of  Watts  v.  Cresswell  (2  Vin.  Ab.  415,  2  Eq.  Ca. 
Ab.  515),  was  now  remembered  where  tenant  for  life  borrowed 
money,  and  his  son,  who  was  next  in  remainder,  and  an  infant,  was 
a  witness  to  the  deed  of  mortgage;  this  Court  gave  relief  on  the  foot 
of  fraud  because  the  infant  did  not  give  the  mortgagee  notice  of 
his  title, 

So  in  the  case  of  Clare  y.  The  Earl  of  Bedford  (13  Vin.  Ab.  536, 
7).     One  Clare,  who  was  an  infant,  and   clerk  to   an  attorney,  and 
had  a  mortgage  on  his   master's   estate,  and   engrossed  a 
subsequent  mortgage  thereof  to  another,  *without  giving  [  *  682  ] 
notice  that  the  estate  was  mortgaged  before  to  him  and 
for  that  reason,  his  mortgage  was  postponed  on  the  foot  of  fraud  (c). 


.  In  cases  of  actual  misrepresentation,  it  is  a  well-known  principle 
acted  upon  both  at  law  and  in  equity,  that  where  a  person  makes  a 
representation  to  another  in  such  a  way,  or  under  such  circum- 
stances, as  to  induce  him  to  believe  that  it  is  meant  to  be  acted  on, 
he  is  liable  as  for  a  fraud,  in  the  event  of  the  representation  pro- 
ving to  be  false,  and  damage  thereby  accruing  to  the  party  to  whom 
it  is  made.  See  Kerr  on  Frauds,  12,  81;  Harte\.  Sicaine,  7  Ch. 
D.  42.  [The  concealment  of  a  fact  which  one  ought  as  a  legal 
duty,  to  disclose,  is  in  law  a  fraudulent  representation:  Ryan  v. 
Ashton.  42  Iowa,  365;  Parkes  v.  Marquis,  64  Mo.  38;  Mitchell  v. 
McDougal,  62  111.  498;  Smith  v.  Life  Ins.  Co.,  49  N.  Y.  211;  Dick- 
erson  v.  Davis,  2  Leigh,  401 ;  Truebody  v.  Jacobson,  2  Cal.  269.] 

In  courts  of  equity,  which  have  carried  their  jurisdiction  over 
fraud  to  a  wider  extent  than  the  old  courts  of  law,  it  has  been  acted 
upon  as  a  well-known  principle,  that  not  only  in  cases  of  actual 
misrepresentation,  but  also  where  a  person  even  under  disability  has 
so  conducted  himself  as  to  induce  another  to  enter  into  some  contract, 
or  to  do  some  act,  injurious  to  his  rights  and  interests,  which  other- 

(b)  Query  "she." 

(c)  Ndia  in  the  next  session  of  Parliament,  the  detendant  petitioned  to  ap- 
peal, or  to  have  a  lehearing  at  the  peril  of  costs,  and  offered  to  levy  a  fine  on 
that  condition,  but  it  was  rejected  for  not  coming  in  time. 
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wise  be  would  not  have  done,  such  person  will  either  be  compelled 
to  make  good  that  which  he  induced  tne  other  to  believe,  or  at  any 
rate  will  not  be  allowed  to  derive  any  profit  from  his  conduct.  [A 
single  affirmative  word  upon  a  material  matter  tending  to  mislead 
and  actually  misleading  is  enough  to  establish  fraud:  Perry  on 
Trusts,  Sec.  177.] 

Thus  it  was  held  in  Savagey.  Foster,  se\ecied  as  the  leading  case 
on  this  subject,  that  where  a  married  woman  knowing  her  own  title 
to  property,  as  tenant  in  tail,  subject  to  the  life  interest  of  her 
mother,  upon  the  marriage  of  her  half-sister,  induced  her  mother, 
the  tenant  for  life,  to  convey  the  lands  to  herself  (the  mother)  for  life 
with  remainder  to  the  intended  husband  in  fee,  she  was  not  allowed 
afterwards  to  set  up  her  title  as  tenant  in  tail  against  the  plaintiff 
a  bond  fide  purchaser  from  the  husband,  inasmuch  as  the  husband 
married  without  notice  of  her  title,  and  it  was  decreed  that  she 
should  levy  a  fine  to  the  plaintiff,  to  extinguish  her  right  to  the 
land  in  the  settlement,  and  that  the  plaintiff  should  have  a  per- 
petual injunction  to  quiet  his  possession. 

The  principle,  moreover,  was  clearly  laid  down,  that  not  only 
where  a  person  knoicing  his  title  to  property  encourages  others  to 
buy  it,  but  even  where  he  lies  by  and  permits  them  to  do  so,  equity 
would  compel  such  person  to  convey  to  the  purchasers.  "AVhere 
anything,  in  order  to  a  purchase,"  observed  the  Court,  "is 
[  *683]  publicly  transacted,  and  a  third  person  ^knowing  thereof, 
and  of  his  own  right  to  the  lands  intended  to  be  pur- 
chased, and  doth  not  give  the  puichaser  notice  of  such  right,  he 
shall  never  afterwards  be  admitted  to  set  up  such  right  to  avoid  the 
purchase,  for  it  was  apparent  fraud  in  him  not  to  give  notice  of 
his  title  to  the  intended  purchaser:  Hobbs\.  Norton,  1  Vern.  136; 
2  Ch.  Ca.  128;  Banning  v.  Ferrers,  2  Eq.  Ca.  Ab.  350,  pi.  20; 
Clare  v.  Earl  of  Bedford,  13  Vin.  530;  Watts  v.  Cresstcell,  9  Vin. 
415;  S.  C,  nom.  Watts  y.  Hailsicell,  4  Bro.  C.  C.  507,  n. ;  Berris- 
ford  V.  Mihcard,  2  Atk.  49;  Cory  v.  Gertcken,  2  Madd.  40;  Mangles 
v.  Dixon,  1  Mac.  &  G.  437;  Thompson  v.  Simpson,  2  J.  &  L.  110; 
Govett  V.  Richmond,  7  Sim.  1 ;  Nicholson  v.  Hooper,  4  My.  &  Cr. 
179,  185,  180;  Overtonv.  Banister,  3 Hare,  ^Q'ii;  Stikemanw.  Datvson, 
1  De  G.  &  Sm.  90;  Wright  v.  Snou-e,  2  De  G.  &  Sm.  321;  Vaughan 
V.  Vanderstegen,  2  Drew.  303;  In  re  King,  3  De  G.  &  Jo.  03; 
Sharpex.  Foy,  4  L.  E.  Ch.  App.  35;  In  re  Lush's  Trusts,  lb.  591. 
"[See  Foster  v.  Kennedy,  38  Ala.  359;  Elder  v.  Allison,  45  Ga.  13; 
Frenzel  v.  Miller,  37  Ind.  1;  Hall  v.  Bradbury,  40  Conn.  32;  Wake- 
man  V.  Dallev,  51  N.  Y.  27;  Miller  v.  Ins.  Co.,  31  Iowa,  210;  Parmlee 
V.  Adolph,  28  Ohio,  10;  Stone  v.  Covell,  29  Mich.  359.] 

But  where  a  person  is  ignorant  of  his  own  rights,  and  there  is 
nothing  to  show  that  he  was  aware  that  a  purchaser  had  been  act- 
ing in  ignorance  of  his  legal  rights,  such  person,  especially  where 
he  has  stipulated  that  he  shJill  be  bound  only  by  a  written  docu- 
ment, cannot  be  compelled  to  make  a  conveyance  to  the  purchaser 
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which  would  be  a  breach  of  a  prior  engagement  with  another  per- 
son.    See  Wilmott  v.  Barker,  15  Ch.  D.  96,  in  Avhich  case  Fry,  J., 
lays  down  with  great  clearness  and  accuracy  the    circumstances 
under  which  the  owner  of  a  legal  right  will  be  precluded  by  his  ac- 
quiescence from  asserting  it.     "  It  requires,"  s^id   his   Lordship, 
"  very  strong  evidence  to  induce  the  Court  to  deprive  a  man  of  his 
lec^al  right  when  he  has  expressly  stipulated  that  he  shall  be  bound 
only  by  a  written  document.     It  has  been  said  that  the  acquiescence 
which  will  deprive  a  man  of  his  legal  rights  must  amount  to  fraud, 
and  in  my  view  that  is  an  abbreviated  statement  of  a  very   true 
proposition.     A  man  is  not  to  be  deprived  of  his  legal  rights  unless 
he  has  acted  in  such  a  way  as  would  make  it  fraudulent  for  him  to 
set  up  those  rights.      What,  then,  are  the  elements,  or  requisites  nec- 
essary to  constitute  fraud  of  that  description?    In   the  first  place, 
the  plaintiff  must  have  made  a  mistake  as  to  his  legal  rights.     Sec- 
ondly, the  plaintiff  must  have  expended  some  money,  or  must  have 
done  some  act  (not  necessarily  upon  the  defendant's  land),  on   the 
faith  of  his  mistaken  belief.      Thirdly,  the  defendant,  the  possessor 
of  the  legal  right,  must  know   of  the  existence  of   his  own  right, 
which  is  inconsistent  with  the  right  claimed  by  the  plaintiff.      If  he 
does  not  know  of  it  he  is  in  the  same  position  as  tbe  plain- 
tiff, and  *  the   doctrine   of  acquiescence  is  founded   upon  [  *  684  ] 
conduct  with  a  knowledge  of  your  legal  rights.    Fourthly, 
the  defendant,  the  possessor  of  the  legal  right,  must  know  of  the 
plaintiff's  mistaken  belief  of  his  rights.     If   he  does   not,  there  is 
nothing  which  calls  upon  him  to  assert  his  own  rights.     Lastly,  the 
defendant,  the  possessor  of  the  legal  right,  must  have  encouraged 
the  plaintiff  in  his  expenditure  of  money,  or  in  the  other  acts  which 
he  has  done,  either  directly  or  by  abstaining   from   asserting  his 
legal  right.     Where  all  these  elements  exist  there  is  fraud  of   such 
a  nature  as  will  entitle  the  Court  to  restrain  the  possessor  of    the 
legal  title  from  exercising  it,  but,  in  my  judgment,  nothing  short  of 
this  will  do."     lb.,  105,  106.     [The  seller  is  not  bound  to   disclose 
latent  defects  in  the  subject  matter  of  the  sale,  nor  is  the  purchaser 
bound  to  inform  the  seller  of  advantages  known  only  to    himself: 
Mitchell  V.  McDougal,  62  111.  498;   Fisher  v.  Budlong,"  10  R.  I.  525; 
Hanson  v.  Edgerlv,  29  N.  H.  343;  Williams  u  Spurr,  24  Mich.  335; 
Law  V.  Grant,  37  Wis.  548.] 

A.  married  woman,  moreover,  has  now  (in  the  absence  of  fraud  on 
her  part)  by  law  no  power  of  control  or  alienation  over  in  respect  to 
her  real  estate  (not  separate),  except  such  as  is  given  to  her  by 
statute,  8.  2  of  the  Fines  and  Recoveries  Act,  and  the  power  there- 
by given  to  her  is  conditional  on  its  execution  in  the  manner 
which  the  statute  prescribes;  and  when  the  conditions  have  not 
been  complied  with,  then  there  is  no  contract  of  which  according  to 
the  established  rules  of  law  and  equity  specific  performance  can  be 
decreed:  Cahill  \.  Cahill,  8  App.  Ca.   420,  428;  reversing    S.   C, 
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nom.,  Cahill  v.  Martin,  5  L.  R.  Ir.  227.     See  also  Castle  v.  Wilkin- 
son, 5  L.  K.  Ch.  App.  534;  Avery  v.  Griffi7i,  6  L.  R.  Eq.  606. 

Upon  the  principle  laid  down  in  Savage  v.  Foster,  if  a  person 
having  an  incumbrance  on  an  estate,  deny  the  fact  upon  an  inquiry 
being  made  by  a  person  about  to  purchase  it,  equity  will  relieve 
against  the  incumbrance:  Ibbotson  v.  Rhodes,  2  Vern.  554;  Amy^s 
Case,  cited  2  Ch.  Ca.  128;  liickson  v.  Aylward,  3  Moll.  1.  So  like- 
wise, where  upon  a  treaty  for  a  mortgage  of  an  estate,  v,  person  who 
was  entitled  to  be  recouped  out  of  the  estate,  in  case  a  certain  in- 
cumbrance was  levied  out  of  his  own  estate,  was  in  communication 
with  the  mortgagee,  to  whom  he  was  referred  as  a  person  to  give 
information  upon  the  subject  of  the  transaction,  but  he  gave  the 
mortgagee  no  information  of  his  equitable  claim,  it  was  held  by 
Lord  Chancellor  Sugden  that  he  could  not  afterwards  set  up  his 
claim  against  the  mortgagee:    Boyd  v.   Belton,   1  J.  &  L.  730. 

If  a  trustee,  in  whom  property  is  vested,  represented  as  unin- 
cumbered, he  will  be  answerable  to  the  purchaser  in  case  it  turns 
out  that  he  has  had  notice  of  an  incumbrance,  and  he  will  not  be 
allowed  to  allege  forgetfulness  as  an  excuse.  See  Burrows  v.  Lock, 
10  Ves.  470,  475;  Slim  v.  Croucher,  2  Giff.  37,  1  De  G.  F.  &  Jo. 
518;  Re  Ward,  31  Beav.  7;  Sankey  v.  Alexander,  9  I.  R. 
[  *  685  ]  Eq.  *  259.  But  in  order  to  render  a  trustee  so  liable,  his 
representations  must  be  clear  and  unambiguous,  so  that 
there  can  be  no  doubt  as  to  the  sense  in  which  they  were  used,  un- 
less indeed  he  used  ambiguous  language  for  the  purpose  of  decep 
tion:  Stejjhens  v.  Venables,  31  Beav.  124. 

Mere  silence,  however,  on  the  part  of  an  incumbrancer,  where  he 
is  not  brought  into  contact  with  parties  engaged  in  any  transaction 
relative  to  the  property  upon  which  he  claims  a  charge,  or  where  he 
is  not  called  upon  by  them  to  speak  concerning  it,  will  not,  it  seems, 
amount  to  a  waiver  of  it  on  his  part.  Thus,  in  Osborn  y.  Lea,  9 
Modd.  96,  the  Court  was  of  opinion,  "that  it  would  be  very  hard 
for  a  mortgagee  to  be  at  peril  of  losing  his  mortgage  money,  if  he 
did  not  give  notice  of  his  mortgage  to  any  person  whom  he  knew 
to  treat  about  the  sale,  or  any  settlement  of  the  lands  in  his  mort- 
gage; and  that  it  very  much  difPered  from  the  case  where  the  mort- 
gagee himself  helps  to  carry  on  such  a  treaty."  [If  a  man  remains 
silent  when  it  is  his  duty  to  speak,  it  is  a  fraudulent  concealment. 
Familiar  illustrations  of  this  principle  are  found  in  the  contracts  of 
insurance  and  suretyship,  where,  from  the  situation  of  the  parties, 
the  duty  of  disclosure  is  greater  than  in  ordinary  cases:  Leak  on 
Contracts,  199;  Evans  v.  Kneeland,  9  Ala.  42;  and  see  Etting  v. 
Bank  of  U.  S.,  11  Wheat.  59.] 

Even  where  a  person  has  been  induced  to  become  a  purchaser,  by 
the  misrepresentation  of  another,  ignorant  of  his  own  right,  but 
where  he  might  have  had  notice  of  it,  equity  will  relieve  the  pur- 
chaser; thus,  in  Teasdale  v.  Teasdale,  Sel.  Ch.  Ca.  59,  a  father,  sup- 
posing his  son  to  be  tenant  in  fee,  stood  by  and  let  his  son  make  a 
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settlement  on  his  intended  wife,  for  her  jointure.  The  father,  after 
the  decease  of  his  son,  discovered  that  he  was  only  tenant  for  life, 
and  that  the  fee  was  in  himself,  on  which  title  he  had  a  verdict,  and 
judgment  at  law.  Upon  a  bill  being  filed  by  the  son's  widow,  it 
was  insisted  on  behalf  of  the  father,  that  the  case  was  different 
from  the  cases  where  persons  cognizant  of  their  title  had  concealed 
them;  that  the  father  did  not  know  of  his  title,  and  therefore  could 
not  he  said  to  conceal  it.  But  Lord  King  said  he  should  make  no 
difference  whether  he  knew  of  this  title  or  not,  consideringr  the  near 
relation  of  father  and  son.  It  was  plain  it  was  thought  the  son  had 
the  fee;  and,  had  it  been  known  it  was  in  the  father,  it  would  have 
been  insisted  on  that  he  should  have  joined,  else  the  marriage  would 
not  have  been  had;  as  he  knew  of  the  settlement,  he  should  not  take 
advantage  against  it.  See  also  Pearson  v.  Morgan,  2  Bro.  C.  C. 
388;  West  v.  Jones,  1  Sim.  N.  S.  205.  [No  man  can  be  heard  to 
complain  of* a  representation  which  is  so  wide  and  extravagant,  and 
so  palpably  absurd  and  false  that  no  reasonable  human  being  could 
have  possibly  relied  on  it.  See  opinion  of  Shipley,  J.,  in  Irving  v. 
Thomas,  18  Me.  418.  The  same  rule  is  applicable  to  rumors  of  a 
vague  and  uncertain  character:  Savage  v.  Jackson,  19  Ga.  305.] 

Another  class  of -cases,  within  which  the  Earl  of  Oxford's  Case 
falls  {ante,  p.  042),  may  be  noticed  as  further  illustrating  the  prin- 
ciples laid  down  in  Savage  v.  Foster.  For  instance,  if  a  person 
having  a  title  to  an  estate  stood  by  and  suffered  a  person  ignorant 
of  it  to  expend  money  upon  the  estate,  either  in  buildings  or  other 
improvements,  and  afterwards  asserted  his  title  in  the 
*  old  Court  of  law,  upon  his  proving  his  title  judgment  [  *G86] 
would  have  been  given  for  him,  without  any  compensation 
for  improvements  being  awarded  to  the  person  evicted.  In  equity, 
however,  a  person  who  had  expended  money  under  such  circum- 
stances on  the  estate  of  another  Avould  be  entitled  to  be  indemnified 
for  his  expenditure,  either  by  a  pecuniary  compensation,  or,  in  some 
cases,  if  he  were  a  lessee  under  a  defective  lease,  by  a  confirmation 
of  his  title;  and  as  the  law  was  deficient  in  this  respect,  and  it 
would  be  inequitable  for  the  owner  to  profit  by  his  own  fraud,  he 
would  be" restrained  from  proceeding  at  law:  Running  v.  Ferrars, 
Gilb.  Eq.  Rep.  85;  East  India  Company  v.  Vincent,  2  Atk.  33;  Stiles 
V.  Cowper,  3  Atk.  692;  Attorney -Geyieral  v.  Balliol  College,  9  Mod. 
411;  Jackson  v.  Cator,  5  Ves,  688;  Kenny  v.  Broivn,  3  Ridg.  518, 
529;  Pilling  v.  Armttage,  12  Ves.  85;  Shannon  v.  Bradstreet,  1  S. 
&  L.  52,  73,  74;  The  Duke  of  Devonshire  v.  Eglin,  14  Beav.  530; 
Rochdale  Canal  Company  v.  King,  16  Beav.  530;  Duke  of  Beau- 
fort V.  Patrick,  17  Beav.  60,  75;  Piggott  v.  Stratton,  6  Jur.  (N.  S.) 
129;  Dillwyn  v.  Llewelyn,  4  De  G.  F.  &  J.  517.  In  Powell  v.  Thomas, 
6  Hare,  300,  a  colliery  proprietor  constructed  a  railway  from  his 
colliery  across  the  lands  of  several  other  persons,  by  agreement,  and 
his  solicitors  wrote  a  letter  to  the  defendant  across  whose  lands  he 
desired  to  carry  the  railway,  referring  to  the  powers  of  a  local  Act 
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of  Parliament,  supposed  to  enable  him  to  take  lands  within  a  cer- 
tain area  for  roadways,  and  offering,  on  the  part  of  the  plaintifP,  to 
pay  him  for  the  land  at  a  fair  valuation.  The  defendant  did  not 
reply  to  the  letter,  and  the  railway  was  made  across  his  land  with- 
out further  communication  with  him.  A  year  or  two  afterwards, 
the  plaintiff  and  the  defendant  had  an  interview,  but  did  not  agree 
as  to  the  price  to  be  paid  for  the  land,  and  three  or  four  years  after 
the  railway  was  made,  the  defendant  brought  his  ejectment,  where- 
upon the  plaintiff  filed  his  bill  for  an  injunction,  charging  acqui- 
escence, and  Sir  J.  Wigi^anij  V.-C,  on  motion  restrained  the  action, 
upon  the  plaintiff  giving  judgment  in  the  ejectment,  and  paying 
a  sum  into  Court,  not  less  than  the  amount  of  the  utmost  valuation 
of  the  land.  See  also  Clavering's  Case,  cited  5  Ves.  690;  Green- 
halgJi  \.  Manchester  and  Birmingham  Raihcay  Company,^  My.  & 
Cr.  784;  Norway  v.  Rowe,  19  Ves.  144;  Hart  v.  Clarke,  G  De  G. 
Mac.  &  G.  232;  G  Ho.  Lo.  Cas.  633;  Somersetshire  Canal  Company 
v.  Harcourt,  24  Beav.  571,  2  De  G.  &  Jo.  596;  Mold  v.  Wheafcroft, 
27  Beav.  510;  Slim,  v.  Croucher,  1  De  G.  F.  &  Jo.  518;  Whalley  v. 
Whalley,  2  De  G.  F.  &   Jo.  310;  Bankart  v.  Tenant,  10  L.  R.  Eq. 

141. 
[  *  687  ]  '  "^^  As  to  expenditure  on  the  property  of  a  corporation 
upon  the  faith  of  a  regular  corporate  resolution,  see 
Marshall  v.  The  Corporation  of  Queensborough,  1  Sim.  &  Stu.  520. 
And  this  principle  acted  upon  in  the  Earl  of  Oxford's  Case  will 
apply  with  still  greater  force,  if  the  person  lying  by  and  permitting 
expenditure  upon  his  own  property),  stands  in  some  fiduciary  rela- 
tion,— as  that  of  agent,  to  the  person  making  it — which  renders  it 
more  peculiarly  incumbent  upon  him  to  give  notice  of  his  title: 
Lord  Caivdery.  Leivis,  1  Y.  &  C.  Exch.  Ca.  427. 

So,  a  party  has  so  encourged  that  which  he  afterwards  complained 
of  as  a  nuisance,  as  UDt  only  to  preclude  him  from  complaini'ng  of 
it  in  a  Court  of  equity,  but  so  as  to  give  the  adverse  party  a  right 
to  restrain  him  from  recovering  damages  at  law  for  such  nuisance. 
See  The  Case  of  the  Watercourse,  and  Short  v.  Taylor,  2  Eq.  Ca. 
Ab.  522,  pi.  3;  Williams  v.  The  Earl  of  Jersey,  Cr.  &  Ph.  91;  Har- 
ryman  v.  Collins,  18  Beav.  11.  But  in  some  cases,  as  wlfere  both 
parties  were  ignorant  of  the  injurious  consequences  of  what  turned 
out  afterwards  to  be  a  nuisance,  the  Court  Las  on  the  ground  of  ac- 
quiescence, refused  kn  injunction  to  prevent  the  injured  party  from 
recovering  damages  at  law,  although  his  acquiescence  might  have 
been  sufficient  to  have  disentitled  him  to  an  injunction  to  restrain 
the  nuisance:  Bankart  v.  Houghton,  27  Beav.  425. 

But  the  circumstance  that  a  party  is  commencing  operations 
avowedly  for  a  purpose  which  another  considers  to  be  injurious  to 
him,  and  illegal,  does  not  warrant  the  latter  in  applying  for  an 
injunction,  unless  the  circumstances  of  the  case,  at  the  time  when 
the  motion  is  made,  are  such  as  to  enable  the  Court  either  to  form 
its  own  opinion  as  to  the  legality  of  the  meditated  purpose,  or  to 
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put  that  question  into  a  course  of  immediate  trial;  and  therefore, 
where  that  is  not  the  case,  the  motion  will  not  be  allowed  to  stand 
over  till  the  purpose  has  been  so  far  executed  as  that  its  character 
may  be  judged  of,  but  will  be  at  once  refused:  Haines  v.  Taylor,  2 
Ph.  209. 

Upon  the  same  principle,  a  par|y  claiming  a  title  in  himself,  but 
privy  to  the  fact  of  another  dealing  with  the  property  as  his  own, 
will  not  be  permitted  to  assert  his  own  title  against  a  title  created 
by  such  other  person,  although  he  derives  no  benefit  from  the  trans- 
action: Nicholson  v.  Hooper,  4  My.  Cr.  186.  And  see  In  re  King, 
A  Ir.  Ch.  Rep.  300,  314. 

Where  the  owner  of  the  property,  knowing  that  another  person 
is  about  to  commence  improvements  on  it,  gives  notice  of  his  claim 
to  the  property,  such  person  will  have  no  equity  to  restrain 
the  pi'oceedings  of  the  *  owner  to  evict  him,  although  he  [*6S8  ] 
did  not  again  assert  his  title  before  the  expenditure  began, 
or  while  it  was  going  on,  or  although  he  did  not  disclose  any  par- 
ticulars of  his  title,  and  it  turns  out  that  the  claim  exceeds  what  he 
was  actually  entitled  to;  for  the  party  in  possession  will  not  be  jus- 
tified in  disregarding  it,  or  supposing  it  to  be  unfounded:  Master 
of  Clare  Hall  v.  Harding,  G  Hare,  273. 

And  the  principle  is  the  same,  whether  the  owner  and  the  party 
making  the  expenditure  by  mistake  are  strangers  or  tenants  in  com- 
mon of  the  property.     Ibid. 

A  person  expending  money  by  mistake  upon  the  property  of 
another  has,  it  seems,  no  equity  against  the  owner,  who  was  igno- 
rant of,  and  did  not  eucourage  him  in,  his  expenditure.  But  if  it 
were  necessary  for  the  owner  to  proceed  in  equity,  he  would  only 
be  entitled  to  its  assistance,  according  to  the  ordinary  rule,  by  doing 
equity  and  making  compensation  for  the  expenditure:  Neesom  v. 
Clarkson,  4  Hare,  97. 

And  where  a  father  did  not  intend  to  part  with  land  to  his  sons, 
who  built  thereon,  it  was  held  by  Lord  Romilly,  M.R.,  that  their 
equity  would  be  satisfied  by  recouping  their  expenditure  to  them. 
Unity  Bank  v.  King,  25  Beav.  72. 

If  a  person  builds  on  the  land  of  another,  knowing  him  to  be  the 
owner  thereof,  there  is  no  principle  of  equity  which  would  prevent 
the  owner  claiming  the  land,  with  the  benefit  of  all  the  expenditure 
made  on  it.  Per  Lord  Cramcorth,  L.C.,  in  Ramsdenx.  Dyson,  1  L. 
R.  Ho.  Lo.  141.     See  also  Rennie  v.  Young,  2  De  G.  &  Jo.  136. 

Upon  this  principle,  a  lessee  or  tenant  from  year  to  year  is  not 
entitled  to  the  interference  of  equity  in  consequence  of  his  expen- 
diture, although  with  the  knowledge  of  the  landlord,  unless  he  can 
clearly  show  that  it  was  made  with  reference  to  some  agreement: 
Pilling  v.  Armitage,  12  Ves.  78;  Dann  v.  Spurrier,  7  Yes.  235. 

But  such  an  agreement  may  be  implied  from  the  conduct  of  the 
parties:     White  v.  Wakley,  26  Beav.  17,  20.     In  Dann  v.  Spurrier, 
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7  Yes.  235,  Lord  Eldon  observes:  "  I  fully  subscribe  to  the  doctrine 
of  tlie  cases  that  have  been  cited,  that  this  Court  will  not  permit  a 
man  knowingly,  though  but  passively,  to  encourage  another  to  lay 
out  monev  under  an  erroneous  opinion  of  title;  and  the  circumstance 
of  looking  on  is,  in  many  cases,  as  strong  as  using  terms  of  encou- 
ragement: a  lessor  knowing  and  permitting  those  acts  which  the 
lessee  would  not  have  done,  and  fhe  other  must  conceive  ho  would 
not  have  done,  but  upon  an  expectation  that  the  lessor  would  not 
throw  an  objection  in  the  way  of  his  enjoyment.  Still  it 
[  *  689  ]  must  be  put  upon  the  party  to  prove  *  that  case  by  strong 
and  cogent  evidence,  leaving  no  reasonable  doubt  that  he. 
acted  upon  that  sort  of  encouragement.  ...  In  order  to  give  a 
person  a  larger  interest  in  the  property  than  ho  derives  under  the 
instrument  making  his  title,  it  must  be  shown,  that,  with  the  knowl- 
edge of  the  person  under  whom  ho  claims,  he  conceived  he  had  that 
larger  interest,  and  was  putting  himself  to  a  considerable  expense, 
unreasonable  compared  with  the  smaller  interest,  and  which  the 
other  party  observed,  and  must  have  supposed  incurred  under  the 
idea  that  he  intended  to  give  that  larger  interest,  or  to  refrain 
from  disturbing  the  other  in  the  enjoyment.  See  effect  of  Agri- 
cultural Holdings  Act  (46  &  47  Vict.  c.  61). 

Upon  the  same  principle  if  a  man,  under  a  verbal  agreement 
with  a  landlord  for  a  certain  interest  in  land,  or  what  amounts  to 
the  same  thing,  under  an  expectation  created  or  encouraged  by  the 
landlord  that  he  shall  have  a  certain  interest,  takes  possession  of 
such  land  with  the  consent  of  the  landlord,  and  upon  the  faith  of 
such  promise  or  expectation;  with  the  knowledge  of  the  landlord, 
and  without  objection  by  him,  lays  out  money  upon  the  land,  a 
Court  of  Equity  will  compel  the  landlord  to  give  effect  to  such 
promise  or  expectation.  Per  Lord  Kingsdoivji,  in  Ramsden  v.  Dy- 
son, 1  L.  R.  Ho.  Lo.  170.  See  also  Gregory  v.  Mighell,  18  Ves.'328: 
Vlimmer  v.  Mayor,  &c.,  of  Wellington,  D  App.  Ca.  699,^730. 

But  the  tenant  would  not  be  entitled  to  any  relief  if  he  failed  to  show 
that  he  had  any  absolute  right  as  against  the  owner  beyond  that  of  a 
tenant  from  year  to  year,  or  that  the  owner  believed  he  was  expending 
his  money  in  the  mistaken  belief  that  he  possessed  such  right.  Thus, 
in  Ramsden  v.  Dyson,  1  L.  R.  Ho.  Lo.  129,  Thornton  took  a  piece  of 
land  belonging  to  Sir  J.  Ramsden,  from  Sir  John  Ramsden's  agent, 
by  parol  agreemenj:.  It  was  known  to  all  parties  that  the  land  was 
to  be  built°upon.  A  ground  rent  was  fixed  at  4Z.  Thornton  laid 
out  1800Z.  in  building,  and  afterwards  made  another  application  to 
Sir  J.  Ramsden's  agent  for  another  piece  of  land,  also  for  the  pur- 
pose of  building  on  it.  In  this  application  Thornton  declared  him- 
self willing  to  take  the  land  as  "terant-at-will."  The  land  was  al- 
lotted to  him,  and  the  rent  fixed  at  IZ.  Os.  Id.  When  the  buildings 
were  erected  on  the  land,  the  persons  who  had  so  taken  the  land 
were  entered  in  Sir  John  Ramsden's  rental  books  as  tenants.  It 
was  admitted  on  all  sides,  that  where  such  takings  were  made  the 
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tenants  would  never  be  disturbed  while  the  ground  rent  fixed  as 
above  described  was  paid.  When  the  tenant  desired  to  transfer 
the  land  to  another  person,  notice  was  given  to  the  agent,  and  the 
entry  of  the  name  of  the  tenant  in  the  books  of  rental 
kept  by  the  agent  was  altered.  In  *  many  cases  the  form  [  *  690  ] 
of  proceeding  was,  that  the  land  was  surrendered  to  tbe 
landlord,  and  the  new  tenant  was  accepted,  much  after  the  form  of 
a  transfer  of  copyhold.  The  tenancies  were  yery  numerous.  Tliprn- 
ton  alleged  that  there  was  believed  to  exist,  and  that  Sir  John  Rams- 
den's  agents  had,  by  their  words  and  conduct,  enco\iraged  such  be- 
lief, a  "tenant-right  tenure"  on  the  estate,  that  a  person  who  had  so 
taken  and  built  upon  Sir  John  Ramsden's  land  was  entitled  at  his 
pleasure  to  become  a  leaseholder,  and  to  demand  a  grant  of  a  lease 
for  sixty  years,. renewable  every  twenty  year's  on  payment  of  a  fine 
equal  to  double  the  annual  ground  rent.  Such  leases  had,  in  fact, 
been  granted;  but  there  was  no  direct  evidence  of  their  being 
granted  on  any  such  claim  of  right.  There  was,  however,  evidence 
that  a  railway  company,  being  desirous  of  obtaining  some  of  these 
pieces  of  land,  held  under  parol  agreement,  on  payment  of  a  ground 
rent,  had  refused  to  purchase  them  unless  such  leases  were  granted, 
and  that,  in  fact,  such  leases  were  granted,  and  thus  the  tenants  re- 
ceived compensation  for  their  buildings.  It  was  held  by  the  House 
of  Lords  (dissentiente  Lord  Kmgsdoivu),  reversing  the  decree  of 
Sir  John  Stuart,  V.-C,  reported  4  Giff.  519  (nora.  Thornton  v.  Rams- 
den),  that  these  circumstances  did  not  show  the  existence  of  any- 
thing greater  than  a  tenancy  from  year  to  year,  and  did  not  esta- 
blish any  title  to  compel  the  grant  of  a  lease;  and  consequently, 
that  the  landlord  having  brought  ejectment  against  Thornton,  equity 
could  not  interfere  to  compel  the  grant  of  a  sixty  years'  lease,  nor 
to  stay  the  ejectment. 

The  disability  of  a  party,  whether  arising  from  infancy  or  cov- 
erture, cannot  be  successfully  used  in  defence  of  frauds  such 
as  we  have  been  considering,  or  indeed  any  frauds  committed  by 
such  party. 

It  is  true,  that,  where  a  person  enters  into  a  contract  during  his 
minority,  he  is  not,  either  at  law  or  in  equity,  bound  thereby  after 
his  majority  on  the  mere  ground  that  without  any  false  assertion  on 
his  part  the  other  party  believed  him  to  be  of  age:  Stikeman  v.  Datv- 
son,  1  De  G.  &  Sm.  105.  [According  to  the  present  doctrine,  an  infant; 
is  ordinarily  holden  for  his  frauds  the  same  as  an  adult:  Fergu- 
son V.  Bobo,  54  Miss.  121;  Mathews  v.  Cowan,  59  111.  341.  But,  in 
early  times,  infancy  seems  to  have  constituted  an  exemption  from 
liability  for  fraud:    Beeves  Dom.  Rel.  259.] 

A  court  of  equity,  under  it»  jurisdiction  to  suppress  frauds,  will 
in  many  circumstances  or  commonly  hold  as  infant  to  a  contract 
which  he  has  entered  into  through  the  false  pretence  of  being  of 
age. 

In  order,  however,  that  relief  may  be  obtained  against  an  infant, 

725 


*  091  SAVAGE  V.  FOSTER. 

it  is  not  essential  that  he  should  actively  encourage  the  fraud,  if  ho 
be  privy  to  it.  Thus  in  'Watts  v.  Cressivell  (9  Vin.  Ab.  415;  S.  C,  2 
£q.  Ca.  Ab.  515),  cited  in  the  principal  case,  a  tenant  for  life  borrowed 
money,  and  his  son,  who  was  next  in  remainder,  and  an  infant,  was 
a  witness  to  the  mortgage  deed,  and  the  Court  relieved  on  the 
ground  of  the  fraud  in  the  infant,  by  not  giving  notice  to  the 
[  *  691  ]  mortgagee  of  his  title.  That  certainly  was  a  very  *  strong 
case;  for  the  young  man  who  was  employed  in  soliciting  the 
loan  had  onlv  heard  that  the  lands  were  settled  upon  him  after  bis 
father's  death.  But  Lord  Cowper  said,  "If  an  infant  is  old  and 
cunning  enough  to  contrive  and  carry  on  a  fraud,  he  ought  to  rnake 
satisfaction  for  it."  [See  1  Parsons  on  Contracts,  317;  Davis  v. 
Tingle,  8  B.  Mon.  539;  Self  v.  Taylor,  33  La.  *An.  769;  Ferguson 
V.  Bobo,  54  Miss.  121. J  _       . 

The  principle  invariably  acted  upon  by  the  Court  of  equity  is 
this,  that  an  infant  shall  not  take  advantage  of  his  own  wrong. 
Thus  in  Clarke  v.  Cobley,  2  Cox,  173,  a  woman,  at  the  time  of  her 
marriage,  was  indebted  on  two  promissory  tiotes.  After  the  mar- 
riao-e'the  husband  gave  his  bond  for  the  amount  to  the  creditor,  who 
thereupon  delivered  up  the  notes.  The  bond  having  been  put  in 
Buit,  the  husband  pleaded  his  infancy  at  the  time  of  giving  the 
bond.  On  a  bill  being  filed  in  equity  for  relief,  the  Coiirt  ordered 
the  notes  to  be  returned  to  the  plaintiff  with  directions  that  the  de- 
fendant should  not  plead  the  Statute  of  Limitations  to  any  action 
the  plaintiff  should  bring  on  the  notes,  or  any  other  plea  which  the 
defendant  could  not  have  pleaded  at  the  time  the  bond  was  given. 
And  see  Lemprihre  v.  Lange,  12  Ch.  D.  675,  where  a  lease  obtained 
by  an  infant  upon  an  implied  representation  that  he  was  of  age  was 
set  aside  as  void  on  the  ground  of  fraud,  and  possession  was  or- 
dered to  be  given  up,  but  it  does  not  appear  to  be  very  obvious  why 
the  Master  of  the  Rolls  refused  to  make  him  liable  for  use  and  oc- 
cupation. [In  a  court  of  justice  no  one  is  allowed  to  rely  on  his 
own  fraud  either  as  a  ground  of  action  or  defense:  Dorlargue  v. 
Cress,  71  111.  380;  Morgan  v.  Railroad,  96  U.  S.  716;  Sutton  v. 
Wood,  27  Minn.  362.] 

Although  a  mortgage  by  an  infant,  falsely  representing  himself 
to  be  of  age,  might  be  good  as  against  himself,  nevertheless  it  will 
not  be  so  as  against  a  subsequent  mortgage  made  after  he  attained 
his  majority  to  a  person  who  advanced  his  money  without  notice  of 
the  first  mortgage.  See  Inman  v.  Inman,  15  L.  R.  Eq.  260.  There 
an  infant  charged  his  reversionary  interest  in  a  fund  with  payment 
of  a  sum  lent  to  him  upon  his  promissory  note,  and  executed  a 
statutory  declaration  stating  (untruly)  that  he  was  then  of  full  age. 
After  attaining  twenty-one,  he  mortgaged  his  interest  in  the  fund 
for  an  amount  exceeding  what  was  ultimately  available,  without 
disclosing  the  fact  of  the^^prior  charge.  It  was  held  by  Sir  J,  Bacon, 
Y.-C,  that  the  charge  given  by  the  infant  during  his  infancy  and 
incapacity  to  contract  was  avoided  by  the  subsequent  mortgage  ex- 
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ecuted  by  him  when  of  full  age  and  capable   of  contracting,  to  a 
mortgagee  without  notice. 

Although  an  infant  may  falsely  represent  himself  of  age,  a  per- 
son aware  that  ho  was  not  of  age,  and  who  was  therefore  not  de- 
ceived by  such  representation,  cannot  obtain  relief  in  ^equity:  Nel- 
son V.  Stocker,  4  De  G.  &,  Jo.  458.  [In  a  common  law  Coart,  if  an 
infant  is  sued  on  his  contract,  the  plea  of  infancy  is  not  ^answered 
bv  showing  that  the  plaintiff  was  induced  to  enter  into  it  by  his 
fraudulent  pretence  of  being  of  age:  Conrad  v.  Lane,  26  Minn.  389; 
Burley  t'.  Russell,  10  N.  H.  184.  Still  in  such  a  case  as  action  of 
tort  for  the  fraud  may  be  maintained  against  him:  Hughes  v.  Gal- 
lans,  10  Phila.  618;  P^itts  v.  Hall,  9  N.  H.  441.] 

The  principal  case  is  a  good  illustration  of  the  equitable^ 
doctrine,  that  a  married  woman,  like  *  an  infant,  cannot'  [*692] 
take  advantage  of  her  own  fraud.  So  in  the  case  of  Peter- 
son V.  Hickman,  ante,  p.  644,  cited  where  the  husband  made  a  lease 
of  the  wife's  land,  and  the  lessee,  being  ignorant  of  the  defeasible 
title,  went  to  great  expense  in  building  upon  the  land,  the  wife 
having,  upon  the  husband's  death,  avoided  the  lease  at  law,  she  was 
compelled  in  equity  to  yield  a  recompense  for  the  buildings  and 
improvements  upon  the  land.  See  also  Vaughan  v.  Vanderstegen, 
2  Drew.  363,  378,  379.     Ante,  vol.  i.,  p.  568,  569. 

The  law  on  this  subject  is  well  summed  up  in  the  principal  case: 
"  In  the  case  of  fraud,  infancy  or  coverture  shall  be  no  excuse;  for 
though  the  law  prescribes  formal  conveyances  and  assurances  for 
the  sales  and  contracts  of  infants  and  feme  coverts,  which  every  per- 
son who  contracts  with  them  is  presumed  to  know;  and  if  they  do 
not  take  such  conveyances  as  are  necessary,  they  are  to  be  blamed 
for  their  own  carelessness,  when  they  act  with  their  eyes  open;  yet, 
when  their  right  is  secret,  and  not  known  to  the  purchaser,  but  to 
themselves,  or  to  such  others  who  will  not  give  the  purchaser  notice 
of  such  right,  so  that  there  is  no  laches  in  him,  this  Court  will  re- 
lieve against  that  right,  if  the  person  interested  will  not  give  the 
purchaser  notice  of  it,  knowing  he  is  about  to  make  the  purchase; 
neither  is  it  necessary  that  such  infant  or  feme  covert  should  be 
active  in  promoting  the  purchase,  if  it  appears  that  they  were  so 
privy  to  it  that  ife  could  not  be  done  without  their  knowledge." 

[Doctrine  of  Concealment  Restated. — Under  ordinary  circum- 
stances a  vendor  and  a  purchaser  stand  at  arm's  length,  and  the 
foi-mer  is  not  obliged  at  law  or  in  equity,  no  matter  what  the  rule 
of  morality  may  be,  to  disclose  latent  defects  in  the  subject-matter 
of  the  sale;  nor  is  the  purchaser  bound  to  inform  the  seller  of  ad- 
vantages known  only  to  himself. 

Lord  Thurlow,  in  order  to  illustrate  this  doctrine,  put  the  case  of 
a  man  buying  land  under  which  there  was  a  mine,  known  only  to 
the  purchaser,  and  said  that  the  latter  was  not  bound  to  disclose  his 
knowledge. 
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The  cases  which  have  arisen  in  this  country  have  followed  this 
rule:  Williams  v.  Spurt,  24  Mich.  335;  Harris  v.  Tyson,  12  Harris 
(Pa),  347;  Law  v.  Grant,  37  Wis.  348,  and  Bigelow  on  Fraud,  33. 

If,  however,  it  is  the  duty  of  a  person  to  speak,  and  he  does  not, 
it  is  in  law  a  fraudulent  concealment;  and  if  one  party  knows  that 
the  other  has  fallen  into  a  mistake  as  to  an  article  of  propertv  or 
the  title  to  it,  and  he  does  does  not  make  any  effort  to  remove  'that 
mistake  and  is  silent,  and  enters  into  a  contract  knowing  that  the 
other  is  contracting  under  the  influence  of  such  mistake  it  is  equiv- 
alent  to  an  express  misrepresentation.] 


[*693]  *MR.  JUSTICE  EYRE  v.  COUNTESS  OP 
SHAFTSBURY. 


De  Term.  8.  Hill.  1722. 

[reported  2  p.  WMS.  103  ;  gilb.  eq.  rep.  172.] 

[S.  a,  2  Eq.  Ca.  Ab.  llO.pl.  3;  755, pZ.  4.] 

Guardian  and  Ward.  ] — A  guardianship,  devised  to  three  persons, 
ivithout  staying  "  and  to  the  survivors  or  survivor  of  them,'"  yet  the 
survivor  shall  have  it.  ' 

The  right  of  the  testamentary  guardian,  by  the  express  ivords  of  the 
Act  of  Parliament,  takes  place  of  all  other  guardians,  and  his 
authority,  by  that  laiv,  is  a  continuation  of  the  paternal  authority. 

The  mother  of  a  ward  of  the  Court,  contriving  and  affecting  his 
marriage,  without  obtaining  the  consent  of  the  testamentary  guar- 
dian, or  making  an  application  to  the  Court,  is  liable  for  a  con- 
tempt of  the  Court,  although  the  marriage  be  in  other  respects 
proper. 

The  late  Earl  of  Shaftsbury,  by  his  will,  dated  10th  of  November, 
1710,  devised  the  guardianship  of  the  person  and  estate  of  his  in- 
fant child  (the  present  Earl)  to  Mr.  Justice  Eyre  and  two  others 
(since  deceased),  without  saying  "  and  to  the  survivor  of  them  ;" 
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and  this  devise  of  the  guardianship  was  until  the  child  should  come 
to  twenty-one  years  of  age. 

Lord  Sbaftsbury  died  beyond  sea,  and  the  infant  earl  was  now 
twelve  years  of  age,  when  Mr.  Justice  Eyre,  perceiving  that  his 
lordship  had  not  a  proper  governor  provided  for  him  by  the  coun- 
tess his  mother,  and  that  the  person  who  was  ordered  to  attend  him 
as  his  gentleman  was  not  a  fit  person  for  that  purpose,  petitioned 
the  Lord  Chancellor  that  he,  as  sole  surviving  guardian,  might 
have  the  ordering,  as  he  should  think  proper,  of  such  gov- 
ernor, *  gentleman,  and  other  servants  to  attend  the  said  [  *694  ] 
infant  earl  ;  and  that  the  person  of  the  said  infant  earl 
might  be  delivered  over  to  the  petitioner. 

Argument  for  the  respondent. — On  the  behalf  of  the  countess,  it 
was  insisted  by  the  Solicitor-general,  Mr.  Lutiviche,  Mr.  Cowper, 
and  Mr.  Talbot,  that  the  guardianship,  being  devised  to  three,  with- 
out saying  "  and  to  the  survivor  of  them,"  the  same  did  not  survive  ; 
that  it  is  but  a  bare  authority,  and  no  interest,  in  regard  no  profit 
could  be  made  thereof  ;  that,  if  a  power  were  given  to  three,  and 
one  of  them  should  die,  the  survivors  could  not  execute  such 
power  ;  that,  if  two  were  made  committee  of  a  lunatic,  on  the  death 
of  one  of  them  the  commitment  would  determine  ;  that  this  was  a 
trust  annexed  to  the  person,  and  not  assignable,  nor  was  it  reason- 
able it  should  survive,  forasmuch  as  the  testator  might  think  "it 
proper  to  trust  three,  but  not  to  invest  a  smaller  number  with  a 
charge  of  that  importance. 

Also  it  was  said,  that,  if  the  infant  earl  should  die  without  issue 
under  age,  in  such  case  the  late  earl  by  his  will  had  given  an  an- 
nuity of  500?.  per  annum  to  Mr.  Justice  Eyre,  which  made  it  im- 
proper that  he  alone  should  be  trusted  with  the  person  of  the  in- 
fant earl,  who  would  be  a  gainer  on  his  dying  without  issue  and 
under  age  ;  that,  the  will  having  appointed  three  guardians  to  the 
infant,  it  was  the  same  thing  as  if  the  testator  had  appointed  those 
three  jointly,  and  then  it  was  plain,  that,  if  one  should  die,  the  sur- 
vivors could  not  act;  that,  according  to  Auditor  Curlers  case  (11 
Co.  2  b),  where  an  office  is  granted  to  two,  on  the  death  of  one  of 
the  grantees,  the  office  determines. 

And  though  it  might  be  attended  with  some  inconvenience  were 
such  guardianship  or  authority  to  determine  on  the  death  of  one  of 
the  persons  intrusted,  yet  it  must  be  allowed  to  have  been  in  the 
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power  of  the  testator  to  have  prevented  this  inconvenience,  by  lim- 
iting the  guardianship  to  the  siirvivor  by  express  words  :  Salk.  465. 
It  was,  moreover,  urged,  that  this  was  a  matter  of  trust ; 
[  *  695  ]  ^^  for  every  guardianship  was  a  trust  (a)  ;  that  the  Crown, 
as  parens  patriae,  was  the  supreme  guardian  and  superin- 
tendent over  all  infants  ;  and  since  this  was  a  trust,  it  was  conse- 
quently in  the  discretion  of  the  Court,  whether  or  no  they  would  do 
so  hard  a  thing  as  to  take  away  an  infan:  under  thirteen  years  of 
age,  from  so  careful  a  mother  as  the  countess  was  ;  that  the  tender 
calls  of  nature  were  on  the  mother's  side  ;  and  then  there  were  two 
physicians  (Dr.  Eobinson  and  Dr.  Friend),  who  both  testified  that 
the  infant  earl  was  of  a  tender  and  sickly  constitution  ;  so  that  at 
least  the  Court  might  refuse  to  grant  this  in  a  summary  way,  or 
otherwise  than  upon  a  bill. 

Also,  with  regard  to  the  servants,  it  was  represented  to  be  a  very 
hard  thing  to  turn  away  such  as  the  countess  had  experienced  to 
be  good  servants,  and  to  take  persons  in  their  room  whom  she  had 
no  experience  of;  particularly  that  Dr.  Stubbs,  the  governor,  came 
in  at  first  with  the  approbation  of  Mr.  Justice  Eyre,  and  that  he  was 
a  man  of  learning,  probity,  and  piety,  and  a  clergyman. 

Argument  for  the  petitioner.— On  the  other  side  it  was  said,  that 
this  guardianship  was  not  devised  to  three  jointly,  but  to  three  until 
the  infant  earl  should  come  to  twenty-one;  that  a  guardian  had  not 
only  a  bare  authority,  but  also  an  interest,  for  he  might  bring  a 
writ  of  ravishment  of  ward,  or  might  make  a  lease  during  the 
minority  of  the  infant,  as  was  determined  in  the  case  of  Shopland 
V.  RyoJer  (b);  so  that  guardians  had  an  interest  coupled  with  their 
authority,  and  consequently  the  office  would  survive. 

It  was  true  it  could  not  be  granted  over:  no  more  could  the  office 
of  executorship;  but  yet  there  could  be  no  question  but  that,  if  there 
had  been  two  executors,  and  one  should  die,  the  other  would  take 
the  whole  executorship  as  survivor. 

And  as  to  the  objection,  that  there  was  no  profit  in  the  guardian- 
ship, and  therefore  it  should  not  survive,  the  same  way  of  reasoning 
would  hold  in  the  case  of  an  executorship,  for  that  was  barely  a 
trust,  and  no  ways  profitable;  notwithstanding  which,  being  a  legal 
interest,  it  would  survive.     It  was  likewise  said,  that  in  cafee  where 

(a)  See  Dnke  of  Beaufort  v.  Berty,  1  P.  Wms.  704  ;  Frederick  v.  Frederick,  1 
P.  Wms.  721. 

(6)  Cro.  Jac.  55,  98. 
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three  *  guardians  were  appointed,  if  this  were  supposed  to  [  *  696  ] 
be  but  a  joint  authority,  and  consequently  not  to  survive, 
it  would  prove  a  great  inconvenience,  and  in  a  good  measure  frus- 
trate the  intention  of  the  person  appointing  them. 

As  to  what  was  held  in  Auditor  Curlers  case  (viz.),  where  an  office 
has  been  usually  granted  to  two,  and  one  of  them  dies,  that  this  is 
a  determination  of  such  office,  the  reason  must  be  supposed  to  be, 
because  they  both  make  but  one  officer,  as  in  the  case  of  the  sheriffs 
of  Middlesex. 

That,  with  regard  to  the  500Z.  per  annum  given  to  Mr.  Justice 
Eyre,  in  case  of  the  infant's  death  without  issue  and  under  age,  that 
could  be  no  objection  in  case  of  a  testamentary  guardian  appointed 
by  the  party  himself,  whatever  it  might  be  where  the  guardian  was 
to  be  appointed  by  the  Court;  for,  where  the  testator  himself  says 
that  J.  S.  shall  be  guardian  of  his  son,  and  by  the  same  will  also^ 
declares  that  the  said  guardian  shall  have  the  whole  estate  in  case 
the  child  shall  die  within  age,  surely  that  would  be  good;  much 
more  shall  the  devise  in  our  case,  which  is  but  a  small  part  of  the 
estate. 

Then,  as  to  the  objection  of  hardship  from  the  guardians  being 
empowered  to  impose  servants,  governors,  &c.,  who,  when  put  upon 
the  young  lord  by  such  guardian,  would  probably  not  regard  the 
countess,  as  having  no  dependence  upon  her,  this  might  be  as  well 
turned  the  other  way  (viz.),  that  if  they  were  put  in  by  the  mother, 
they  would  have  no  regard  to  the  guardian,  who  yet  w'as  intended 
by  the  will  to  be  in  loco  parentis,  and  to  supply  the  father's  place. 

That  Dr.  Stubbs,  the  governor,  might  be  a  good  scholar  and  a 
pious  man,  and  yet  it  would  not  necessarily  follow  that  he  was  a 
proper  governor  to  attend  the  young  earl  to  court,  or  to  noble  families, 
or  at  the  exercises  of  dancing  and  riding,  which  it  was  fit  his  lord- 
ship should  be  acquainted  with. 

Besides,    it    was    of    great    consequence,    in    regard    such    ser-    . 
vants  are  apt  to  flatter  their  young  master,  and  to  entertain  their 
thoughts  with  such  things  as  would  be  rather  pleasing  than  useful 
to  them. 

*Lastly.      With  respect  to  the  tenderness  of  the  young   [  *  697  ] 
lord's  constitution,  that  was,  however,  of  late  grown  strong- 
er, and  he  being  now  upwards  of  twelve   years  of  age,  this  was 
the   proper  crisis  for  forming  his  mind,  and   instilling  into   him  a 
taste  of  those  noble  qualities  and  that  spirit  which   became  a  per- 
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son  of  his  high  station,  in  order  to  make  him  useful  to  his  country; 
and  this  being  the  proper  time,  surely  it  was  reasonable  to  trust 
Providence  in  these  cases,  and  to  send  the  young  nobleman  to  some 
public  school. 

Lord  Chancellor  Macclesfield. — The  father,  by  the  statute  (c) 
has  a  right  to  dispose  of  the  guardianship  of  his  child  until  twen- 
ty-one, and,  having  done  so  here,  it  will  be  {d)  binding,  unless 
some  misbehaviour  be  shown  in  the  guardian,  in  which  case,  it 
being  a   matter  of  trust,  this  Court  has  a  superintendency  over  it. 

But  as  to  the  objection,  that  this  right  of  gxiardianship  does  not 

survive,  because  it  is  not  said  in  the  will  in  express  terms  that  it 

shall  go  to  the  survivor,  there  seems  to  be  no  colour  for  it;  because, 

•where  several  guardians  are  appointed  by  a  will,   each   of  them 

seems  to  be  a  complete  guardian,  like  the  case  where  there  are  two 

or  three  church- wardens  of   a   parish,  each  of   them   is   a  distinct 

church  warden;  and  it  would  be  mischievous,  and  of  very  ill  effect, 

if,  where  there  are  several  guardians  appointed  by  a  will,  and  some 

refuse  to  act,  that  the  rest  should  not  be  able  to  do  anything;  and  yet 

this  must  be  the  consequence  if  a  guardianship  devised  to  several 

should  be  taken  to  be  one  joint  naked  authority ;  such  construction 

would  make  the  Act  of  little  force.     A  guardian  has   an   authority 

coupled  with  an  interest,  and  may  bring  a  icrit  of  ravishment  of 

ward  (e)  on  the  infant's  being  taken  from   him;  and  though  it  is 

true  that  the  damages  recovered  shall,-  by  the   statute, 

[  *  698  ]  *go  towards  the  benefit  of  the  ward,  yet  the  declaration 

must  lay  it  ad  damnum  of  the  guardian,  the  plaintifP. 

The  reason  of  Auditor  Curie's    case  (/),  where,  on  the  office  of 

auditor  being  granted  to  two,  without  saying,  "and  to  the  survivor," 

such  office,  on  the  death  of  one,  was  held  to   be  determined,  was 

because,  in  such  case,  both  made  but  one  officer,  as  the  two  sheriffs 

of  Middlesex  make,  as  to  their  office,  but  one  person.     In  the  pre- 

(c)  12  Car.  2,  c.  24. 

(rf)  See  Dillon  v.  Ladv  Mountcashell.  4  Bro.  P.  C.  366,  Toml.  Ed. 

(c)  This  wiit  was  given  by  the  Stat.  West.  2  (13  Ed.  1,  c.  35),  to  the  Guar- 
dian in  Chivalry  to  recover  the  body  of  the  ward.  And  by  the  equity  of  Stat. 
West.  2  (13  Ed.  1,  c.  24),  which  gave  a  writ  in  consimili  casu  the  guardian  in 
socage  might  have  ravishment  of  ward.  Military  tenures  were  abolished  by 
12  Car.  2,  c.  24.  by  which  an  action  of  ravishment  of  ward  or  trespass  was 
given  to  the  testamentary  guardian.  The  Avrit  in  in  consimili  casm  was  abolished 
by  3&  4  Will.  4,  c.  27,  s.  36,  and  the  ordinary  remedy  to  recover  the  body  of 
infant  either  by  father  or  guardian  is  now  by  Habeas  corpus.  See  post,  739. 
See  Be  Marston,  17  W.  R.  (Q.  B.  Ir.)  794. 

(fj  11  Co.  26. 
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sent  case,  here  is  a  plain  right  placed  and  vested  in  Mr.  Justice 
Eyre,  as  the  surviving  guardian,  and  who,  every  one  is  assured, 
will  well  execute  such  trust,  which  it  will  be  impossible  for  him  to 
do  without  being  allowed  to  place  and  choose  the  governor,  gentle- 
man, &c.,  to  attend  upon  and  take  care  of  this  young  nobleman. 

And,  though  Dr.  Stubbs  may  be  a  good,  learned,  and  pious  man, 
yet  he  may  not  be  so  fit  to  attend  the  young  earl  to  all  places;  for 
instance,  to  courts,  places  of  exercise  and  diversion,  &c.,  at  which  it 
may  be  proper  for  his  lordship  to  appear. 

But  I  must  differ  from  Mr.  Justice  Eyre,  as  to  sending  the  infant 
to  a  public  school,  which  may  be  thought  likely  to  instil  into  him 
notions  of  slavery  {g). 

Wherefore,  per  Cur.,  discharge  Dr.  Stubbs  from  being  governor, 
as  also  Mr.  Bennett  from  being  gentleman,  and  deliver  the  infant 
into  the  hands  of  his  guardian,  Mr.  Justice  Eyre,  who  desired  the 
young  Earl  might  dine  with  him.  But  the  Lord  Chancellor  said, 
that  this  was  in  confidence,  that  the  Judge  should  return  him  to 
his  mother,  the  countess,  at  night;  for  that,  as  yet,  the  Court  would 
not  make  any  order  touching  the  custody  of  the  earl's  person. 

Afterwards,  on  the  Great  Seal's  being  taken  from  the  Earl  of 
Macclesfield,  and  placed  in  the  hands  of  three  Lords  Commission- 
ers, on  the  18th  of  March,  1724,  Mr.  Justice  Eyre  (lately  made 
Lord  Chief  Baron  of  the  Exchequer)  exhibited  his  petition  to  the 
Lords  Commissioners,  setting  forth  the  former  proceedings;  and 
that  the  infant  earl,  who  was  now  just  fourteen  years  of 
age,  *  and  had  been  married  to  Lady  Susannah  Noel,  [  *  699  ] 
daughter  to  the  Countess  of  Gainsborough,  was  detained 
from  the  petitioner;  that  such  marriage  was  ivithout  the  consent  or 
privity  of  the  said  Lord  Chief  Baron,  the  surviving  guardian. 
Therefore  the  petitioner  thought  it  his  duty  to  lay  these  things 
before  the  Court,  praying  that  the  custody  or  tuition  of  the  infant 
lord  might  be  granted  to  him,  and  that  the  Court  would  make  such 
order  touching  this  matter  as  they  should  think  proper. 

Upon  this  the  Dowager  Countess  of  Shaftsbury  petitioned  the 
Lords  Commissioners,  that  the  order  of  the  late  Lord  Maccles- 
field, declaring  the  right  of  guardianship  to  belong  to  the  Lord 
Chief  Baron  Eyre,  and  directing  the  person  of  the  infant  earl  to  be 
delivered  to  the  said  Lord  Chief  Baron  might  be  set  aside. 

(9)  Few,  at  the  present  day,  would  entertain  this  singular  notion  of  the  Lord 
Chancellor. 
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Also,  the  infant  earl  petitioned  the  Lords  Commissioners,  insist- 
ing that  the  guardianship  of  his  lordship,  given  by  the  will,  was 
determined  by  the  death  of  two  of  the  guardians,  and  praying  that 
his  lordship,  being  now  of  the  age  of  fourteen  years,  might  be  at 
liberty  to  choose  his  guardian. 

On  hearing  these  petitions,  the  Court  ordered  a  sequestration, 
unless  cause,  both  against  the  Countess  (dowager)  of  Shaftsbury, 
and  against  the  Countess  of  Gainsborough,  for  their  contempt  in 
contriving  and  efPecting  this  marriage  without  the  consent  of  the 
guardian,  and  without  applying  to  the  Court.  And  the  person  of 
the  infant  earl  was  ordered  to  be  restored  by  the  Countess  Dowager 
of  Shaftsbury  to  the  Lord  Chief  Baion,  it  being  the  opinion  of  the 
Court,  that  though  the  declaration  made  by  the  late  Lord  Chancel- 
lor, that  the  right  of  guardianship  did  belong  to  the  Lord  Chief 
Baron,  as  surviving  guardian,  and  the  order  made  thereupon  was 
ever  so  erroneous,  yet  that  the  same  was  a  good  order  until  reversed, 
and,  consequently,  it  was  a  contempt  to  break  it. 

Judgment  by  the  Lords  Commissioners. — On  the  15th  May,  the 
three  Lords  Commissioners,  (viz.),  Sir  Joseph  Jekyll,  Master  of  the 
Eolls,  Mr.  Baron  Gilbert,  and  Mr.  J.  Raymond,  having  heard  this 
matter  solemnly  argued  by  counsel  on  both  sides,  gave 
[  *700  ]  their  -judgment,  which  was  delivered  by  the  Lord  Com- 
missioner Jekijll  that  the  Court  were  all  of  the  opinion  the 
sequestration  against  the  Countess  of  Shaftsbury  ought  to  be  ab- 
solute. 

Lord  Commissioner  Jekyll. — The  marriage  of  a  ward  without 
the  consent  of  the  guardian  is  a  ravishment  of  the  ward  (2  Inst. 
440),  and  aggravated  in  this  respect,  that,  after  such  ravishment  by 
marriage,  the  ward  cannot  be  restored  to  such  condition  as  he  was 
in  before,  it  being  rendered  impossible  by  the  wrong  of  the 
ravish  er. 

The  punishment  inflicted  by  the  law  on  such  as  married  a  tcard 
withoxd  the  consent  of  the  guardian. — By  the  Statute  of  Westmins- 
ter 2  (13  Ed.  1,  c.  35),  it  is  enacted  that  if  one  be  guilty  of  ravish- 
ment, either  of  a  male  or  female  ward,  if  the  ward  be  restored, 
though  not  married,  the  ravisher  shall  be  punished  with  two  years 
impri'sonment;  but  if  the  ward  be  not  restored,  or  if  he  be  restored  and 
be  married,  the  party  guilty  of  such  ravishment  (if  he  cannot  make 
satisfaction  for  the  marriage)  shall  be  punished  by  imprisonment  for 
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life,  or  by  abjuring  the  realm,  at  the  discretion  of  the  Court  where  he 
is  tried:  so  that  a  ravishment  of  a  ward  became  an  offence  not  only 
against  the  guardian,but  against  the  king;  and  whereas,  on  the  ward's 
being  married,  the  ravisher  was  to  be  punished  by  perpetual  imprison- 
ment, or  by  abjuring  the  realm,  this  shows  the  greatness  of  the  of- 
fence, by  the  grievoasness  of  the  punishment. 

And  the  matter  of  marrying  infants  \ythout  the  proper  consent  of 
guardians,  is  provided  against,  both  at  law  and  in  this  Court,  es- 
pecially the  latter,  it  being  notorious  that  a  Court  of  equity  enter- 
tains no  greater  jealousy  of,  nor  shows  more  resentment  against 
anything  than  the  unlawful  marriage  of  infants. 

On  persons  marrying  a  lunatic. — In  the  case  of  a  marriage  of  a 
lunatic  (viz.),  that  of  Mr.  Packer's  marrying  Mrs.  Ash  (see  Packer 
V.  Wyndham,  Prec.  Ch.  412),  the  Court  committed  Mr.  Packer,  the 
parson,  and  others  that  were  their  agents,  and  Packer  continued  in 
custody  for  a  considerable  time;  and  infants  and  lunatics  may  be 
compared  together,  both  of  these  being  unable  to  take  care  of  them- 
selves. 

*0n  this  Court  committing  the  custody  of  an  infant  to  the  [  *  701  ] 
ca-re  of  any  one,  such  committee  enters  into  a  recognisance 
that  the  infant  shall  not  marry  icithout  leave  of  the  Court.  See  Dr. 
Davis's  Case,  1  P.  Wms.  698;  but  this  practice  has  some  time  since 
been  discontinued,  except  perhaps  in  the  case  of  a  female  icard  being 
allowed  to  go  out  of  the  jurisdiction :  Jefferys  v.  Vanteswarstwarth, 
Barn.  144,  145. — In  the  case  where  an  infant  is  committed  by  the 
Court  to  the  custody  or  care  of  any  one,  such  committee  gives  a  recog- 
nisance that  the  infant  shall  not  marry  without  leave  of  the  Court, 
which  form  is  very  rarely  altered,  and  on  special  circumstances; 
so  that,  if  the  infant  marries  though  without  the  privity,  or  knowl- 
edge, or  neglect,  of  the  committee,  yet  the  recognisance  is,  in  strict- 
ness, forfeited,  whatever  favour  the  Court  upon  application  may 
think  fit  to  show  such  committee,  when  he  appears  not  to  have  been 
in  fault. 

In  Lord  Somers's  time,  Mr.  Goodwin  married  an  infant  (Mrs. 
Knight),  and  was  committed,  and  this  commitment  was  followed  by 
an  Act  of  Parliament  for  dissolving  the  marriage. 

So,  on  Sir  Edward  Hannes's  daughter  and  heir,  who  was  an  in- 
fant, being  inveigled  from  her  guardian,  Dr.  Waugh,  and  married, 
to  one  Willis,  though  Mrs.  Hannes  was  not  taken  from  a  guardian 
assigned  by  the  Court,  yet,  in  that  case,  both  Mr.  Willis,  and  the 
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parson,  and  the  agents,  were  all  committed  by  the  Master  of  the 
Bolls,  Sir  John  Trevor,  and  the  order  afterwards  confirmed  by  Lord 
Harcotirt. 

Interposition  of  the  Court  to  prevent  anticipated  unequal  mar- 
riage.— And,  as  this  Court  punishes  the  instruments  where  such 
marriage  is  had  without  the  consent  of  the  guardian,  so,  if  there 
be  only  an  apprehension  that  the  infant  will  be  married  unequally, 
either  by  the  guardian  or  by  his  neglect,  a  Court  of  equity  will  in- 
terpose, and  send  for  the  infant  and  commit  him  to  the  custody  of 
a  proper  person,  or  relation,  in  order  to  prevent  such  danger:  as 
was  done  in  the  case  of  the  infant  Lady  Catherine  Annesley,  by 
Lord  Chancellor  Harcourt,  and  likewise  in  another  case  (viz.), 
that  of  Mr.  Vernon,  of  Staffordshire,  by  Lord  Macclesfield  (h). 

But  the  present  case  is  still  of  a  higher  nature,  as  it  is  the  case 
of  a  peer  of  the  realm,  in  whose  education  the  public  is  interested, 
and  where  the  guardianship  of  him  is  devised  by  a  peer  of  the 
realm  (viz.),  by  the  will  of  the  late  Lord  Shaftsbury. 

As  to  the  objection  that  has  been  made  to  the  order  of 
[*702]   *this  Court,  that  there  are  no  words  therein,  that  the 
infant  shall  not  be  married  without  the  consent  of  the 
guardian: 

Resp.  The  Court  could  not  suppose,  or  foresee,  that  any  person 
would  marry  the  infant  without  the  guardian's  consent;  and,  for 
that  reason,  there  was  no  express  provision  against  it  in  the  order; 
but  still  this  prohibition  is  implied  (viz.),  that  no  person,  without 
the  leave  of  the  guardian,  should  marry  this  infant;  besides,  by  the 
same  reason  that  these  words  ought  to  be  inserted,  the  order  should 
likewise  have  provided  that  no  person  should  take  away  or  ravish 
this  ward  from  the  guardian,  &c.,  all  Avhich  things  are  surely  im- 
plied; but,  further,  it  is  a  sufficient  answer  to  this  objection,  that 
such  negative  words  are  never  inserted  in  the  order. 

But  then  it  is  objected,  here  is  no  disparagement  in  this  marriage; 
forasmuch  as  the  birth  of  the  noble  lady  to  whom  Lord  Shaftsbury 
is  married,  and  also  her  quality,  are  equal  to  those  of  her  husband; 
and  she  has  had  the  advantage  of  being  educated  under  the  Coun- 
tess of  Gainsborough,  her  mother,  a  lady  of  great  honour,  virtue, 
and  quality. 

Resp.  Admitting  all  this  to  be  so,  yet  it  may  be  reasonably  sup- 
posed, that,  if  the  infant  earl  had  staid  till  he  had  attained  his  age, 

(A)  See  Lord  Kaymond's  Case,  Ca.  t.  Talb.  58;  Smith  v.  Smith,  3  Atk,  304. 
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and  could  have  made  a  jointure  and  settlement,  in  such  case  liis 
Lordship  might  have  had  a  better  portion. 

Bat,  ia  reality,  though  there  be  no  disparagement,  yet  tbis  is 
only  by  way  of  extenuation,  and  can  never  be  urged  as  a  juatiti- 
cation;  for,  it  is  the  marriage  without  the  consent  of  the  guardian 
that  constitutes  the  offence;  so  that,  such  marriage  having  been 
to  one  of  equal  degree  and  fortune,  can  at  most  tend  but  to  ex- 
ten  aate. 

And  it  is  observable,  that  the  disparagement  of  the  ward  was  not 
where  such  ward,  without  the  guardian's  consent,  married  one  of 
inferior  degree,  as  a  villein,  citizen,  or  burgess,  but  where  the 
guardian  himself  married  the  ward  to  one  of  inferior  degree;  for 
which  see  the  statute  of  Merton,  cap.  G  &  7,  2  Inst.  89-92. 

Object.  The  punishment  of  this  ravishment  of  ward  *  by  [  *  703  ] 
sequestration,  or  otherwise,  would  be  fruitless,  since,  the 
marriage,  having  been   once  solemnised  and  perfected,  the  same 
cannot  be  afterwards  rescinded  or  dissolved. 

Resjx  The  like  objection  might  be  made,  though  the  marriage 
were  ever  so  much  to  the  disparagement  of  the  ward;  but  in  all  these 
cases  the  reason  of  inflicting  punishments  is  for  example's  sake, 
and  to  deter  others  from  the  like  offence  of  ravishment  of  wards. 

Object  This  marriage  is  by  the  Countess,  the  mother  of  the  in- 
fant earl,  who  is  guardian  by  nature  and  nurture,  and  so  cannot  be 
guilty  of  ravishment  of  ward. 

Resp.  The  right  of  a  testamentary  guardian  takes  place  of  a 
guardianship  by  nature;  by  the  express  words  of  the  Act  of  Parlia- 
ment (12  Car.  2,  c.  24)  the  guardian  by  will  takes  place  of  all  other 
guardians,  and  his  authority,  by  that  law,  is  a  continuation  of  the 
paternal  authority. 

Object.  There  is  no  instance  of  any  one  case,  where  a  complaint 
has  been  against  an  infant's  mother,  for  taking  away  her  own 
child. 

Resp.  The  Lords  Selkirk  and  Orkney,  guardians  of  the  infant 
Duke  of  Hamilton,  petitioned  against  the  Duchess  of  Hamilton  for 
taking  away  the  infant  Duke  out  of  their  custody,  and  their  com- 
plaint was  received;  upon  which  the  Court  would  have  proceeded 
against  the  mother,  but  the  guardians  could  not  make  out  their  right 
of  guardianship  by  reason  of  some  defect  in  the  instrument  under 
which  they  claimed. 

So,  that,  all  these  objections  being  answered,  the  Court  are   of 
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opinion,  that  the  sequestration  against  the  Countess  Dowager  of 
Shaftsbury  ought  to  be  made  absolute. 

As  to  the  case  of  Lady  Gainsborough,  that  seems  to  differ;  and 
here  the  question  is,  whether  the  Countess  of  Gainsborough's  con- 
senting that  her  daughter  should  be  married  to  the  infant  earl,  be 
not  a  contempt? 

8  Edw.  3,  p.  52.  The  case  was  a  writ  of  ravishment  of  ward, 
which  was  brought  against  four  men  and  a  woman:  the  men  took 
away  the  ward,  and  the  woman,  knowing  that  the  four  men 
[  *  704]  had  taken  away  the  ward,  married  the  *ward  to  her  daughter, 
upon  which  Hirle,  C.  J.,  gave  the  rule,  that  the  woman  was 
equally  guilty  with  the  four  men  of  the  ravishment  of  the  ward,  the 
marriage  of  the  infant,  without  the  consent  of  the  guardian,  con- 
sti tilting  the  offence;  and  though  the  guardian  be  not  appointed  by 
the  Court,  nor  any  commitment  made  by  the  Court  of  the  infant, 
yet  have  those  been  punished  who  have  married  the  ward  without 
the  consent  of  the  guardian,  as  appears  from  the  above  cited  case 
of  Mrs.  Hannes,  where  the  case  was  nothing  more  than  that  of 
marrying  the  infant  without  the  consentof  the  testamentary  guardian, 
and  the  decree  was  only  for  an  account  of  Sir  Edward  Hannes,  the 
father's  personal  estate,  and  for  an  allowance  of  maintenance  for 
the  infant. 

Whereas,  in  the  principal  case,  the  decree  goes  something  further, 
as  it  directs  that  the  will  of  the  late  Earl  of  Shaftsbury  should  be 
performed,  part  of  which  will  is,  that  the  infant  earl  should  be 
.  under  the  care  and  guardianship  of  the  persons  named  therein, 
la  3  Co.  38  {RatcUffe's  Case),  it  was  resolved,  that  every  ancestor, 
whether  male  or  female,  might  bring  an  action  of  trespass  or  ravish- 
ment of  ward  against  any  one  for  taking  away  his  heir- apparent, 
male  or  female,  and  for  marrying  such  heir;  and  that  it  is  not 
material  of  what  age  such  heir  then  was;  and  as  the  ancestor  might 
bring  such  action  for  taking  away  and  marrying  the  heir,  so  also 
might  the  guardian  for  taking  away  and  marrying  the  ward. 

It  does  not  appear  that  the  late  Earl  of  Gainsborough  left  any 
testamentary  guardians  of  his  children;  so  that  the  Countess  was 
guardian  of  them  by  nature;  the  marriage  of  her  daughter  belong- 
ed to  her:  consequently  it  is  to  be  presumed  that  she  married  her 
daughter  to  the  infant  earl;  at  least,  if  she  did  not,  she  may  purge 
herself  by  oath. 

But  it  is  material  that  the  Lord  C.  B.  Eyre,  the  guardian  of  the 
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infant  earl,  has  not,  in  his  petition,  made  out  any  direct  charge,  or 

prayed  anything  against  the  Countess  of  Gainsborough  ; 

and,  possibly,  the  Court  may  not  be  *  bound,   ex  officio,   [  *  705  ] 

to  punish  for  a  ravishment  of  a  ward  where  there  is  no 

complaint. 

The  Court  has  the  care,  but  not  the  guardianship,  of  infants;  and 
the  Lord  C.  B.  Eyre  is  not  a  guardian  appointed  by  the  Court  {i), 
but  by  the  will  of  the  father,  in  which  respect  the  Court  is  the  less 
concerned. 

And  though  the  stat.  12  Car.  2,  c.  24,  says,  that  a  testamentary 
guardian  may  maintain  an  action  of  ravishment  of  ward,  if  the  in- 
fant be  taken  from  him,  yet  the  statute  does  does  not  enjoin  him 
to  do  it,  but  refers  the  same  to  the  discretion  of  the  guardian. 

So  that,  in  this  case,  forasmuch  as  the  testamentary  guardian  has 
not  complained  of  or  prayed  any  redress  against  Lady  Gainsbor- 
ough, the  Court  will  do  nothing  against  her,  but  discharge  the 
order  of  sequestration  with  respect  to  her  (k). 

And  now  we  come  to  the  petition  of  the  infant  Earl  of  Shafts- 
bury,  where  it  is  first  objected,  that  though  the  Court  might,  upon 
a  petition,  make  a  provisional  order  for  the  taking  care  of  an  in- 
fant, yet  that  they  ought  not  to  make  an  order  determining  the 
right  of  guardianship,  unless  the  matter  be  brought  judicially  be- 
fore them,  by  bill,  answer,  and  proofs. 

Resp.  In  this  case  here  are  a  bill  and  answer,  and  both  the  will 
and  the  devise  of  the  guardianship  are  set  out  by  the  bill;  where- 
upon the  decree  says,  that  the  trust  of  the  will  shall  be  performed, 
one  of  which  said  trusts  is  the  guardianship  of  the  infant. 

That  right  which  the  king  has  as  pater  patrioe  to  take  care  of  his  sub- 
jects incases  of  charities,  idiots,  lunatics,  and  infants, falls  under 
the  direction  of  the  Court  of  Chancery,  which,  in  consequence  thereof, 
hath  used  upon  petition  only,  without  any  bill  or  decree,  to  make  or- 
ders touching  the  determination  of  such  right. — It  is  not  material 
that  the  earl  was  defendant,  for  so  it  was  in  the  case  of  Mrs.  Han- 
nes,  who  was  married  to  Mr.  Willis  without  the  consent  of  the 
guardian ;  and  this  Court  may  upon  petition  only,  without  any  bill  or 
decree,  make  an  order  to  determine  the  right  of  guardianship,  in  re- 
gard that  the  care  of  all  infants  is  lodged  in  the  king  as  pater  pafrice, 
and  by  the  king  this  care  is  delegated  to  his  Court  of  Chancery. 


(t)  See  Goodal  v.  Harris,  P.  Wms.  562. 
(k)  See  Mr.  Herbert's  Case,  3  P.  Wms.  116. 
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In  F.  N.  B.  232,  the  king  is  bound,  of  common  right  and  by  the 
laws,  to  defend  his  subjects,  their  goods  and  chattels,  lands 
[  *  706  ]  and  tenements,  and  by  the  law  of  this  *  realm,  every  loyal 
subject  is  taken  to  be  within  the  king's  protection;  for 
which  reason  it  is,  that  idiots  and  lunatics,  who  are  incapable  to 
take  care  of  themselves,  are  provided  for  by  the  king  as  pater  pa- 
trice.;  and  there  is  the  same  reason  to  extend  this  care  to  infants. 

This  is  the  reason  given  in  the  writ  idiota  inquirendo,  which  the 
king  issues  out  to  take  care  of  him  who  regimini  sui  ipsius  et  bono- 
rum,  et  tarrarum  suarum  minimi  sufficit,  yfhich  reason  also  appears 
in  the  tvritde  lunatico  inquirendo;  and  in  4  Rep.  123,  b.  (Beverley's 
Case),  infants,  as  Avell  as  idiots,  are  said  to  bo  under  the  care  and 
protection  of  the  Crown,  as  persons  equally  unable  to  take  care  of 
themselves. 

In  like  manner,  in  the  case  of  charity,  the  king  pro  bono  publico 
has  an  original  right  to  superintend  the  care  thereof,  so  that,  ab- 
stracted from  the  statute  of  43  Eliz.  c.  4,  relatingto  charitable  uses, 
and  antecedent  to  it,  as  well  as  since,  it  has  been  every  day's  prac- 
tice to  tile  informations  in  Chancery  in  the  Attorney-General's 
name,  for  the  establishment  of  charities. 

Also  in  the  case  of  Lord  Faulkland  v.  Bertie  (I),  the  Lord  Somers, 
in  delivering  his  opinion,  takes  notice,  that  several  things  are  under 
the  care  and  superintendency  of  the  king,  as  he  is  pater  patriae,  and 
instances  in  all  charities,  idiots,  lunatics,  and  infants. 

Indeed  several  Acts  of  Parliament  have  made  alterations  in  some 
cases  of  this  nature,  which  so  far  stand  altered,  and  no  further;  but 
unless  there  be  express  words  in  an  Act  of  Parliament  for  that  pur- 
pose, the  original  jurisdiction  of  this  Court  remains  as  before;  but 
there  is  not  any  one  Act  that  has  taken  away  the  original  jurisdic- 
tion of  this  Court  with  respect  to  this  care  and  superintendency  in 
the  case  of  infants,  charities,  idiots,  and  lunatics.  Since  the  sta- 
tute which  took  away  the  Court  of  Wards  (m),  the  jurisdiction  of 
wardship  returns  to  the  Court  of  Chancery:  (n)  and  it  appears  by 
the  Register  21,  b.  108,  that  a  writ  may  issue  out  of  this  Court  to 
remove  the  guardian  of  an  infant,  and  to  put  another  guardian  in 
his  stead. 


(I)  2  Vein.  333. 

(m)  Established  by  32  Hen.  8,  c.  46;  33  Hen.  8,  c.  22.     Abolished  by  12 Car. 
2,  c.  24.  s.  3.     See  Co.  Litt.  77  a,  77  b. 
(n)  2  Vern.  342. 
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*  Though  an  infant  cannot  bring  an  account  against  his  [  '••  707  ] 
guardian  until  his  coming  of  age,  yet  a  third  i^arson  may 
bring  such  a  bill  for  an  account  ;  ecen  during  the  minority  of  iho 
infant— The  law  is  particularly  favourable  to,  and  careful  of  an 
infant's  interest ;  and  though  the  infant  himself  cannot  bring  an 
account  against  the  guardian,  until  his  coming  of  age,  yet  a  third 
person  may  bring  a  bill  for  an  accr>unt  against  the  guardian,  even 
during  the  minority  of  the  infant  (o). 

So  in  all  degrees  against  infants,  even  in  the  plainest  cases,  a  day 
must  be  given  them  to  show  cause  when  they  come  of  age. 

Lord  Somers  has  often  said,  that  this  Court  should  be  always 
open  for  petitions  ;  and  orders  on  petitions,  in  regard  to  the  guar- 
dianship of  infants,  have  not  only  been  provisional,  but  in  some 
cases  decisive,  as  to  the  right  of  guardianship. 

Thus,  in  the  case  of  Lord  Tenham  and  Barret  {p),  there  was  no 
bill  depending  in  this  Court,  but  only  a  petition,  desiring  that  Lady 
Tenham,  the  mother,  being  a  Papist,  might  not  have  the  guardian- 
ship of  the  infant,  determined  on  petition  against  the  mother  :  upon 
which  an  appeal  was  brought  to  the  House  of  Lords  (g)  before 
whom  it  was  never  objected,  nor  once  thought  of,  that  this  Court 
could  not,  on  a  petition  only,  determine  the  right  of  guardianship  : 
and  on  the  appeal  the  Lords  also  determined  the  right  against  the 
mothex*. 

Also  in  the  case  of  a  testamentary  guardian,  such  guardian  hav- 
ing a  plain  legal  right  upon  the  words  of  the  will,  and  the  whole 
case  arising  thereon,there  can  be  no  need  of  a  bill  in  equity :  no  proofs  of 
either  side  are  requisite,  or  can  avail  ;  and  therefore  the  matter  is 
properly  determinable  upon  a  petition  without  a  bill. 

But  in  the  last  place  it  is  objected,  that,  upon  the  wording  of  this 
will,  the  Lord  Chief  Baron  has  no  right  to  the  guardianship,  the 
same  being  devised  to  him  and  two  others,  without  saying,  and  to 
the  survivor  of  them  :  and  that  this  is  a  joint  personal  confidence 
wherev^rith  three  are  intrusted,  wherefore,  by  the  death  of  any  one, 
the  guardianship  is  determined  ;  and  to  prove  that  a  guardianship  is 
personal,  it  has  been  urged,  that  it  is  not  assignable,  nor  will  it  go  to 
executors  or  administrators. 

^Resp.    I    admit   a    guardianship    is  not  assignable,  [  *  708  ] 

(o)  See  Pomfret  v.  Lord  Windsor,  2  Ves.  484. 

(u)  See  9  M  )d.  40;  14  Vin.  Ab.  p.  172,  note  to  Ca.  1;  2  Eq.  Ca.  Ab.  16, 
noni.  Reynolds  r.  Lady  Tenham. 

{q)  Lady  Tenham  v.  Lennard,  4  Bro.  P.  C.  302.  Toml.  edit. 
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neither  will  it  go  to  executors  or  administrators;  but  for  all  that, 
it  is  coupled  with  an  interest,  and  is  not  a  naked  authority.  I  ad- 
mit, also,  it  has  been  said,  that  where  a  naked  authority  is  given 
to  two,  if  one  dies,  the  the  survivor  cannot  act;  but  the  same  book, 
viz.,  1  Inst.  112,  113,  says,  that  where  an  authority  is  coupled  with 
an  interest,  it  does  survive.  In  the  case  of  Gardiner  v.  Sheldon  (r), 
(Vaugh.  182),  the  case  of  a  guardian  is  compared  to  that  of  an  ex- 
ecutor or  administrator,  which  is  not  assignable,  but  yet  survives  ; 
and  though  a  guardian  be  not  in  all  respects  to  be  compared  to  an 
executor,  in  regard  the  latter  may  continue  his  executorship,  by  ap- 
pointing an  executor  by  his  will,  yet  the  case  of  a  guardianship  de- 
vised to  two  is  strictly  like  the  case  of  an  administration  granted  to 
two  (especially  where  the  debts  amount  to  as  much  as  the  assets)  ; 
for  in  that  case,  as  well  as  in  the  case  of  two  guardians,  an  adminis- 
trator cannot  assign  his  administratorship  ;  it  will  not  go  to  his  ex- 
ecutors or  administrators,  but  to  the  surviving  administrator  (s)  ; 
such  an  administrator  is  accountable  to  the  creditor  for  everything, 
as  much  as  the  guardian  is  to  the  infant  ;  such  an  administrator  can 
make  no  profit. 

And  that  a  guardianship  is  coupled  with  an  interest  is  most  ap- 
parent, in  that  a  guardian  may  bring  an  action  and  avow  in  his  own 
name,  may  make  leases  (t)  during  the  minority  of  the  infant,  and 
may  grant  copyholds  (u)  even  in  reversion,  as  dominuspro  tempore. 

A  guardianship  is  not  properly  an  office,  nor  to  be  resembled  (for 
instance)  to  the  office  of  a  parkership  ;  for  the  former  has  an  inter- 
est in  the  infant's  estate  ;  but  a  parker  has  no  right  or  interest  in 
the  park,  or  land  inclosed  therein,  and  the  owner  of  the  land  may  de- 
termine such  office  by  disparking  the  park  or  killing  the  deer  ;  and 
whereas  in  Poph.  204,  it  is  said,  that  where  the  Lord  Grey  com- 
mitted the  custody  of  his  son  to  four,  and  one  of  them  died,  the  au- 
thority determined  ;  this  case  is  put  upon  the  clause  of  the  statute  of 
4  &  5  Phil.  &  Mar.  cap.  8  (v),  which  says,  "  that  whosoever 
[  *  709  ]  takes  a  damsel  unmarried,  and  *  under  the  age  of  sixteen, 
out  of  the  custody  of  their  father  or  mother,  or  any  such 
person  to  whom  the  father  in  his  life-time,  or  by  his  will,  or  by  any 

(r)  Quaere  Bedell  i'.  Constable. 

(s)  Adams  v.  Buckland,  2  Vern.  514;  Hudson  v.  Hudson,  Ca.  t.  Talb.  127. 

(t)  2  Roll.  Abr.  41,  pi.  4  ;  but  a  lease  by  the  testamentary  guardians  will  be 
valid  only  during  the  minority  of  the  ward  :  Roe  d.  Parry  v.  Hodgson,  2  Wills. 
129;  Shaw  v.  Shaw,  Vern.  &Scriv.  607. 

(m)  2  Roll.  Abr.  41,  pi.  3. 

(v)  Repealed  by  9  Geo.  4,  c.  31. 
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act  in  bis  life-time,  has  appointed  the  same,  shall  be  subject  to  the 
pain  of  two  years'  imprisonment,  or  to  the  payment  of  such  fine  as 
the  Court  shall  appoint."  So  that,  by  that  Act,  as  to  this  special 
purpose,  the  father  might  by  will  or  deed  appoint  the  custody  of  his 
daughter,  but  such  appointee  had  not  the  like  interest  as  the  guar- 
dian has  :  he  had  but  a  bare  authority. 

Xs  to  Auditor  Curie's  Case  (iv),  that  depended  upon  the  statute 
of  the  32  Hen.  8,  c.  46;  but  in  the  principal  ease,  when  the  now  in- 
fant earl  was  so  very  young  as  not  to  be  above  a  year  old,  and  the 
testator  had  appointed  him  three  guardians,  it  was  hardly  probable 
that  the  testator  himself  could  imagine  that  all  those  three  guar- 
dians should  live  until  the  child's  age  of  twenty -one;  and  then  to 
say,  that  the  guardianship  shall  determine  by  the  death  of  any  one 
of  the  guardians,  would  be  to  affirm,  that  the  more  care  the  father 
takes  of  the  child's  education,  the  less  it  shall  profit  the  child,  be- 
cause by  the  death  of  any  one  of  these  guardians  the  child  shall 
be  without  a  guardian,  and  the  more  of  them  were  appointed  by 
the  father,  the  less  likelihood  there  would  be  that  they  all  should 
live  till  the  child  arrive  to  twenty-one. 

The  judgment  of  Lord  Commissioner  Gilbert  is  taken  from  his 
own  Reports,  ivhere  the  case  appears  under  the  name  of  Shaftsbury 
v.  Shaftsbury  (see  Gilb.  Eq.  Rep.  172),  and  is  substituted  for  the 
short  note  of  it  in  Peere  Williams. — Lord  Commissioner  Gilbert. 
— The  late  Earl  of  Shaftsbury,  the  plaintiff's  father,  by  his  will, 
dated  December  10,  1710,  appoints  Sir  Eobert  Eyre,  Sir  John 
Croply,  and  Jasper  Stanhope,  Esq.,  afterwards  Lord  Stanhope, 
guardians  of  the  present  earl,  till  his  age  of  twenty- one  years.  Sir 
Robert  Eyre  preferred  his  bill  in  this  Court,  and  proved  the  will, 
and  the  Court  ordered  the  same  to  be  performed.  Sir  John  Croply 
and  Lord  Stanhope  died,  and  there  happening  a  dispute  between 
the  Countess  of  Shaftsbury  and  my  Lord  Chief  Baron  Eyre  con- 
cerning the  guardianship,  on  the  28th  of  February,  in  the  9th  of 
the  King,  the  Court  declared  the  right  of  guardianship  to  be  in  my 
Lord  Chief  Baron,  and  that  nothing  should  be  done  in  re- 
lation to  the  care  and  *  education  of  the  said  earl,  without  [  *710  ] 
the  direction  of  my  Lord  Chief  Baron.  My  Lord  Chief 
Baron  the  22nd  of  March,  last,  preferred  his  petition  to  this  Court, 
setting  forth  that  the  Earl  of  Shaftsbury  was  married  to  the  Lady 

{w)  11  Co.  2  b.  ~~i 
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Susannah  Noel,  daughter  to  the  Earl  of  Gainsborough,  without  his 
privity  or  consent;  upon  which,  and  the  affidavits  thereunto  an- 
nexed, the  Countess  of  Gainsborough  and  Lady  Shaftsbiiry,  as  like- 
wise the  earl,  were  ordered  to  attend;  and  the  Countess  of  Shafts- 
bury  likewise  preferred  her  petition  to  discharge  the  order  of  the 
28th  of  February  in  the  9th  of  the  King;  and  in  this  case  there 
have  been  four  questions  made: — 

1.  AVhether  the  Court  has  jurisdiction  to  declare  the  right  of 
guardianship  in  this  case? 

2.  Whether  the  Court  could  declare  it  by  petition,  or  whether  it 
must  be  by  bill  ? 

3.  Whether  this  be  a  legal  declaration  of  the  right  of  guardian- 
ship; (that  is),  whether  it  will  survive  or  not? 

4.  Whether  these  ladies,  or  either  of  them,  are  in  contempt  of 
the  Court? 

1st  Question. — First,  W^hether  the  Court  has  jurisdiction  ? 

Now,  touching  the  wardship  at  law,  there  was  a  twofold  juris- 
diction. 

The  first  was,  when  the  tenures  were  in  being;  and  there,  till  the 
Court  of  Wards  was  erected,  the  whole  jurisdiction  of  the  king's 
wards,  where  the  lands  were  held  in  chivalry,  was  under  the  juris- 
diction of  this  Court. 

So  likewise,  in  relation  to  subjects,  this  Court  determined  touch- 
ing the  wardships  of  the  body,  who  was  the  prior,  and  who  was  the 
posterior  lord. 

For  the  wardship  of  the  body  of  the  heir  went  to  the  lord  who  had 
the  prior  homage;  and  that  was  determined  in  the  Court  of  Chan- 
cery, where  several  lords  applied  for  the  writ  of  ravishment,  which 
was  an  original  writ. 

But  this  sort  of  guardianship  was  a  sort  of  dominion  of  masters 
over  servants  and  vassals,  and  was  introduced  among  the  Gothic 
nations,  to  breed  them  to  arms;    and  it  was  a  great  burthen  upon 

the  people,  and  is  fallen  now  with  the  tenures. 
[  *  711  ]        ^''But  the  Crown  has  another  jurisdiction,  and  that  is  as 
pater  jyatricc,  as  a  father  over  his  children. 

The  king  has  a  right  to  take  care  of  infants,  lunatics,  and  idiots, 
that  cannot  take  care  of  themselves;  and  this  care  cannot  be  exer- 
cised otherwise  than  by  appointing  them  proper  curators  or  com- 
mittees. 

Fleta.—^o  Fleta,  cap.  9,  fol.  4,  de  Tutelis,  speaking  of  infants, 
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^^Quidam  sub  custodia  xjarentum  et  proximoriim  consanguineonim, 
et  nils  dantur  custodes  de  jure  gentium.'" 

Bracton. — So  Bracton,  treating  of  this  subject,  lib.  2,  cap.  38, 
fol.  86:  ''Nunc  autem  dicendwti,  d'C,  de  illis  qui  minores  sunt  et 
infra  cetatem,  et  quos  oportet  esse  sub  tutela  et  cura  aliorum,  et  quod 
se  ipsos  regere  non  norunt,  et  quorum  quidam,  debent  esse  sub  cus- 
todia dominorum  cum  terris  et  tenementis,  quae  sunt  de  feodo,  eorum, 
quidam  sub  custodia  parentum,  et  proximorum  consanguineorum 
td  jyrcedictum  est.  Et  quibus  dantur  custodes  aliquando,  de  jure  de 
ant iquo  feoff amento,  et  aliquando,  curatores  ab  homine." 

Staitnford. — Thus  StauLford,  in  his  Exposition  of  the  King's 
Prerogative,  p.  37:  "The  king  is  the  protector  of  all  his  subjects, 
and  of  all  their  goods,  lands,  and  tenaments;  and,  therefore,  of 
such  as  cannot  govern  themselves,  nor  order  their  lands  and  tene- 
ments, his  grace  (as  a  father)  must  take  upon  him  to  provide  for 
them,  that  they  themselves  and  their  things  may  be  preserved;" 
and  ho  quotes  Fitzherbert,  232,  that  the  king  is  bound  of  right  to 
defend  his  subjects,  their  goods  and  chattels,  lands  and  tenements: 
and  that  every  one  is  in  the  protection  of  the  king  who  has  not  for- 
feited it  by  some  offence.^  Now,  how  can  the  infants  be  protected 
by  the  Crown,  but  by  assigning  them  proper  guardians  where  it  is 
disputable? 

Lord  Coke  says,  in  Beverley's  Case  (x),  that  th6  king  shall  have 
the  protection  of  their  goods  and  chattels,  as  well  as  of  their  lands, 
and  compares  it  to  the  case  of  an  idiot. 

Nobody  has  ever  doubted  the  jurisdiction  of  this  Court  in  the 
case  of  idiots  and  lunatics;  and  indeed  I  should  have  thought  this 
point  bad  been  at  peace  as  to  the  infants,  when  it  was  settled  by 
Lord  Somers,  in  the  case  of   Lord  Falkland  v.  Bertie  (y). 

*There  are  since  innumerable  precedents,  wherein  this  [^712  ] 
Court  has  determined  touching  the  guardianship  of  in- 
fants, as  in  the  case  of  Freeman  and  The  Bishop  of  Oxford,  the  5th 
of  July,  1719.  where  the  Bishop  of  Exeter,  surviving  guardian  to 
the  father's  will,  applies  to  the  Court,  and  the  infant  is  sent  from 
Oxford  to  Cambridsre. 

And  in  Fernou  and  Vernon'' s  Case,  10  Geo.  1,  several  orders  were 
made  upon  petition,  and  among  the  rest,  one  upon  petition,  that 
the  infant  was  conversant  with  the  daughter  of  the  guardian,  that 

{x]  4  Rep.  126. 
{y)  2  Vera.  333. 
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he  should  be  imiaediately  sent  for,  and  ordered  forthwith  to  Eton 
School. 

And  in  Anesley  and  Anesley's  Case  (z)  it  was  ordered  to  take  the 
infant  from  the  mother,  and  a  sequestration  against  the  Duke  of 
Buckingham  and  the  mother  for  not  producing  the  infant. 

Now,  as  the  king  has  the  protection  of  infants,  I  don't  see  any 
other  protection  can  be  than  by  assigning  them  their  guardians; 
and  where  should  that  protection  be  exercised  but  in  that  Court 
where  care  is  taken  of  all  persons  under  natural  disabilities  ? 

Natural  allegiance. — The  very  notion  of  natural  allegiance  seems 
to  be  founded  on  this  protection  that  is  due  from  one  born  here, 
though  he  goes  into  a  foreign  country  and  lives  under  and  takes 
oaths  to  another  prince.  And  why  ?  Because  it  is  a  debt  of  grat- 
itude due  for  the  protection  which  the  infant  receives  at  his  first 
breathing  vital  air,  since  care  is  supposed  to  be  taken  of  him,  by 
appointing  proper  guardians  to  manage  him  and  his  affairs. 

And  I  presume  that  the  law  that  the  next  of  kin,  to  whom  the 
inheritance  should  not  descend,  should  be  guardian,  was  taken  up 
originally  as  a  rule  of  reason  in  this  Court,  and  by  usage  came  to 
be  the  law  of  the  land;  for  I  have  looked  into  the  books  of  the 
civil  law,  and  all  the  foreign  feudists,  and  their  rule  is,  that  he  that 
has  the  right  of  succession  has  the  guardianship;  ubi  siiccessionis 
emolumentuni  ibi'et  tuteloi  onus  esse  debet:  28  Edw.  1,  cap.  1,  seems 
to  be  only  an  affirmance  of  the  common  law. 

There  are  often  disputes  who  are  the  next  of  kin,  or 
[  *  713  ]  *who  is  the  proper  guardian.     That  must  be  determined 
somewhere;  and  where  can  it  be  determined  but  in  this 
Court,  where  all  persons  under  disability  are  protected? 

2nd  Question. — The  second  question  is,  whether  the  Court  can 
declare  the  right  of  guardianship  by  petition,  or  whether  it  must 
be  by  bill? 

Objection. — 'Tis  said,  that  if  the  right  of  guardianship  could  be 
determined  by  petition  it  must  be  determined  by  affidavits,  where  the 
contrary  party  has'  not  the  liberty  to  cross-examine. 

Answer. — 'Tis  agreed,  that  in  all  cases  where  it  is  necessary  for 
the  Crown  immediately  to  interpose,  it  mast  be  determined  upon 
order;  for,  otherwise,  there  can  be  no  provision  for  the  infant  during 
the  time  of  the  dispute. 


(z)  Cited  Ridg.  149;  8  Mod.  214. 
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So  there  is  a  necessity  in  some  cases,  that  it  should  be  determined 
upon  petition. 

But  in  this  case,  who  in  fact  are  guardians,  has  been  determined 
already  in  a  cause  instituted  by  bill  and  answer;  and  so  there  can  be 
no  dispute  touching  the  fact;  and  so  the  right  is  properly  deter- 
mined upon  petition. 

3rd  Question. — The  third  question  is,  whether  this  be  a  legal  de- 
claration of  the  right  of  guardianship;  that  is  to  say,  whether  it 
will  survive  or  not?  And  here  it  has  been  argued,  that  the  guard- 
ianship is  a  naked  authority,  and  so  cannot  survive. 

But  'tis  agreed,  that  if  it  be  an  authority  coupled  with  an  inter- 
est it  will  survive. 

Indeed,  in  the  civil  law  they  looked  upon  it  to  be  a  naked  author- 
ity; but  yet,  where  there  were  several  guardians,  and  one  only  gave 
security,  it  was  executed  by  him  alone.  See  Vinius,  tit.  24,  De  Sat- 
isfactione  Tutor  et  Curator. 

But  if  it  were  an  authority,  it  is  not  like  an  authority  to  do  a  sin- 
gle act  where  it  must  done  by  them  all,  because  it  is  the  will  of  the 
party  that  authorises  them  all,  and  so  one  alone  can't  execute  it. 

But  in  this  case  the  authority  must,  from  the  nature  of 
the  thing,  be  joint  and  several;  for  one  alone  must   *  re-   [*714] 
ceive  the  money  of  the  infant,  and  not  meet  altogether  for 
that  purpose. 

And  were  it  an  authority,  or  were  it  not,  it  is  to  be  construed 
joint  and  several;  else  the  more  guardians  were  appointed  for  the 
security  of  the  infant,  he  would  be  the  less  secare,  because  upon 
the  death  of  any  one  of  them  the  guardianship  would  be  at  an  end. 

But  no  doubt,  with  us,  it  must  be  reckoned  an  interest. 

For  the  law  has  appointed  remedies,  both  droitural  and  posses- 
sory, to  recover  the  guardianship. 

First,  Droitural. — And  that  was  the  writ  de  custodia  terrce  et  hcere- 
dis:  and  Fitzhebert  has  compared  the  droitural  and  possessory  ac- 
tion, in  the  title  l)e  Custodia  Terrce  et  Hceredis,  fol.  133. 

The  Statute  of  Merton,  c.  6,  provideth,  that,  in  the  writ  of  right 
of  ward,  the  plaintiff  shall  recover  the  value  of  the  marriage. 

Secondly,  Possessory. — And  that,  at  common  law,  was  the  action 
of  trespass;  and  in  this,  at  common  law,  he  could  only  recover  dam- 
ages for  his  ward,  and  not  the  ward  itself. 

The  Statute  of  Westminster  2,  (13  Ed.  1,  c.  35),  gives  a  writ  of 
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ravishment  of  ward,  in  which  the  plaintiff  recovered  the  body  of  tho 
heir,  and  not  damages  only. 

And  by  the  equity  of  Westminster  2,  (13  Ed.  1,  c.  24),  a  writ  of 
ravishment  lay  for  the  guardian  in  socage,  as  a  writ  in  consimili 
casii. 

Everyone  will  allow  the  guardian  in  chivalry  had  an  interest; 
and  if  the  guardian  in  socage  would  have  the  writ  in  consimili  casu, 
he  must  have  an  interest  also. 

And  a  man  may  as  well  have  an  interest  of  honor,  which  every 
person  has  in  relation  to  his  family,  as  an  interest  of  profit. 

And  it  appears,  in  Ratcliffe's  Case,  (3  Co.  37),   that  the  father 
had  an  action  of  trespass  for  taking  away  his   son  and  heir  qiiare 
jilium  et  hceredein  rapuit,  though  he  vas  not  in  propriety  of  speech 
counted  the  guardian;  for  the  heir  was  looked  upon  as 
[  *  715  ]   part  of  the  family.     But  the  *  father,  however,  had  an  in- 
terest in  the  son,  and  so  it  was  trespass  to  take  him  away. 

QiLcere. — But  the  father  had  not  a  writ  de  custodid  terrce  et  hcerediSj 
because  the  father  was  no  guardian.  Nor  was  there  any  need  of  a 
droitural  action,  because  Ije  was  always  in  possession  cf  his  son ;  and 
so  an  action  of  trespass  lies  for  the  marrying  his  heir  apparent, 
whether  he  be  within  age  or  of  full  age,  because  it  is  an  injury  to 
marry  and  destroy  the  hopes  of  his  family  by  an  improvident  mar- 
riage: Fitz.  Abr.  tit.  Garde,  32. 

And  this  lies  even  against  the  lord,  for  the  father  had  the  custody 
against  tho  lord;  for  the  fathei*,  being  tenant  in  chivalry,  could 
breed  his  son  to  arms;  but  no  collateral  ancestor  had  the  custody 
against  the  lord. 

And,  therefoi'e,  this  makes  the  difference  that  is  mentioned  in 
Ratcliffe's  Case  (3  Co.  37),  that  a  collateral  ancestor  may  have  a 
writ  of  ravishment  against  any  person  that  ravishes  consangicineum 
et  hceredem;  (that  is)  his  heir  apparent,  because  that  is  an  injury  to 
himself. 

But  the  action  does  not  lie  against  the  feudal  lord,  beause  he  has 
a  right  to  marry  him. 

And  every  man  may  bo  said  to  have  an  interest  in  his  heir  ap- 
parent, because  nothing  imports  him  more  than  to  continue  his 
name  in  proper  representativec. 

But  the  father  at  common  law  could  not  appoint  a  guardian,  be- 
cause tho  law  had  appointed  a  guardian,  whether  the  father  was 
tenant  in  chivalry  or  in  socage. 
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The  i5rst  law  that  gave  the  father  the  power  of  appointing,  was  4 
&  5  Phil.  &  Mar.  c.  8  (a).  The  words  of  the  statute  are,  "that  no- 
body shall  take  away  any  maid  or  woman-child  unmarried,  being 
within  the  age  of  sixteen  years,  out  or  from  the  possession,  custody, 
or  governance,  and  against  the  will  of  the  father  of  such  maid  or 
woman- child,  or  of  such  person  or  persons  to  whom  the  father  of 
such  raaid  or  Avoman-child,  by  his  last  will  and  testament,  or  by  any 
other  act  in  his  lifetime,  hath  or  shall  appoint,  assign,  bequeath, 
give,  or  grant  the  order,  keeping,  education,  or  governance  of  such 
maid  or  woman-child." 

This  gives  an  authority  to   appoint   the  custody  of  a 
*  female  child  for  a  special  purpose.     He  that  takes  away  [  *716] 
the  female  child,  and   marries  her  or  deflowers  her,  is  an 
offender  within  tho  statute. 

So,  this  being  a  custody  for  a  special  purpose,  it  was  properly 
enough  construed  to  be  a  naked  authority. 

Therefore  I  take  the  case  in  Poph.  204,  to  bo  good  law,  that  when 
two  persons  are  appointed  guardians  by  authority  of  this  statute, 
and  one  of  them  dies,  it  will  not  survive,  because  tha*^  statute  gives 
an  authority  to  a  special  purpose,  to  make  tho  ravisher  criminal 
within  that  law. 

But  the  12  Car.  2,  c.  24,  gave  the  father  a  power,  by  deed  executed 
in  writing,  or  by  act  executed  in  his  lifetime,  or  by  his  last  will  and 
testament,  to  appoint  the  custody  and  tuition  of  his  child  or  children 
till  the  age  of  twenty-one  years;  and  such  disposition  of  the  custody 
to  be  as  good  and  effectual  against  all  and  every  person  claiming 
the  custody  of  such  child  or  children  as  guardians  in  socage  or 
otherwiso;  and  tho  persons  to  whom  such  custody  shall  bo  disposed, 
to  have  a  writ  of  ravishment  of  ward  or  trespass. 

This  statute  was  formed  by  Sir  Matthew  Hale,  and,  when  ward- 
ship were  taken  away,  introduced  the  testamentary  guardians:  and 
this  testamentary  guardian,  by  the  rules  of  tho  civil  law,  was  to  take 
place  before  all  others. 

But  our  testamentaiy  guardian  is  not  a  naked  authority,  but  is 
made  after  tho  model  of  a  guardian  in  socage,  and,  by  consequence, 
an  interest  passes  to  tho  guardian. 

And  the  Act  (Rights),  given  to  the  guardian  in  socage,  are  given 
by  this  law. 


{a)  Repealed  as  to  England  by  0  Geo.  4,  c.  31,  s.  1.     As  to  India,  by  D  Geo. 
4,  c.  74,  s.  125. 
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Bat  'tis  said,  that  every  interest  is  assignable,  transferable,  or  de- 
visable, and  tbat  the  guardianship  is  not;  and  therefore  it  is  a  naked 
authority  and  not  an  interest. 

Every  interest  of  profit  is  assignable,  because  it  is  the  nature  of 
property,  that  the  person  who  is  the  owner  should  have  dominion 
over  it,  so  as  to  assign  or  transfer  it. 

But  the  guardian  in  socage  has  no  interest  of  profit:  it 
[  *  717  ]   *is  an  interest  of  honour,  and  for  the  honour  of  the  family 
committed  to  his  next  of  kin,  and  therefore  is  inherent  to 
the  blood,  and  can't  be  assignable. 

Because  a  stranger  could  not  have  that  interest  to  take  care  of 
the  ward,  nor  have  it  at  heart. 

The  guardian  in  socage  was  accountable  to  the  infant  when  he 
came  to  the  age  of  fourteen,  and  he  could  not  transfer  that  account 
to  another. 

The  testamentary  guardian,  as  is  said,  is  formed  after  the  man- 
ner of  guardian  in  socage,  and  comes  instead  of  him,  and  is  in  loco 
parentis. 

Therefore,  though  it  be  not  assignable,  not  transferable,  yet  it  is 
such  an  interest  as  shall  survive. 

■ith  Question,  contempt  of  the  Court. — The  fourth  question  is, 
whether  the  ladies,  or  either  of  them,  are  in  contempt  of  the  Court? 

And  it  is  very  plainly  sworn  upon  the  Lady  Shaftsbury,  that  she 
has  owned  that  she  has  seen  him  married  and  bedded. 

The  mother's  being  present  in  this  case,  is  a  plain  evidence  of 
assent. 

And  the  mother  can't  marry  her  child  without  the  consent  of  the 
testamentary  guardian. 

For  the  father,  who  had  the  power  over  his  child  by  law,  has 
placed  it  under  the  power  of  the  testamentary  guardian. 

Therefore  it  is  taken  oat  of  the  power  of  the  mother. 

But  it  is  objected,  that  this  Lord  Shaftsbury  has  married  the 
Lady  Susannah  Noel,  a  lady  of  birth,  quality,  and  fortune,  and 
therefore  is  married  without  disparagement,  and  that  this  will  be 
no  contempt  of  the  Court. 

When  the  ward  is  put  under  the  protection  of  this  Court  by  the 
testamentary  guardian,  it  is  a  contempt  of  the  Court  to  marry  him 
without  the  consent  of  the  guardian. 

It  is  a  breach  of  filial  duty  for  children  to  marry  without  the  con- 
sent of  the  parent. 
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The  testamentary  guardian  is  in  loco  parentis,  and  he  having  put 
the  ward  under  the  protection  of  the  Court,  it  is  then  a 
contempt  to  marry  him  without  the  guardian's  *  consent,   [  *  718  ] 
and  the  contempt  being  in  marrying  him  without  the  con- 
sent of  the  guardian,  an  improvident  marriage  is  only  an  aggrava- 
tion of  the  offence,  if  that  had  been  the  case. 

There  is  nothing  in  the  objection,  that  the  mother  has  the  natural 
power  over  her  son,  and  that  jura  sangtiinis  nulla  lege  civili  iws- 
sunt  clirimi. 

For  the  father,  whilst  living,  was  the  head  of  the  family:  he  had 
power  over  his  child,  and  he  might  dispose  of  him  by  law.  And  it 
is  the  duty  even  of  the  mother  to  pay  that  respect  to  the  memory 
of  her  deceased  husband,  as  not  to  marry  her  son  without  the  con- 
sent of  the  guardian  appointed  by  the  father. 

And  when  the  child  is  by  the  guardian  put  under  the  protection 
of  this  Court,  it  will  be  a  contempt  even  of  the  mother  to  marry  him 
without  the  consent  of  the  guardian. 

As  to  the  Lady  Gainsborough,  this  contempt  is  not  sworn  upon  her. 

For  an  order  for  sequestration  in  the  case  of  a  peer,  or  a  commit- 
ment in  the  case  of  a  common  person,  is  a  judicial  act  of  the  Court, 
and  therefore  must  be  founded  on  a  proper  affidavit,  as  I  apprehend. 

The  order  is  the  judgment  of  the  Court,  the  sequestration  or 
commitment  is  but  the  execution  of  it. 

And  therefore  the  judgment  is  to  be  founded  upon  truth,  and  not 
upon  conjecture  only. 

For  if  she  be  examined  upon  subsequent  interrogatories,  this 
will  not  make  good  the  determination  of  the  Court  by  a  matter  ex 
post  facto. 

Wherefore  he  agreed  with  Lord  Jekyll  in  toto,  as  did  also  Lord 
Commissioner  Raymond  (6). 


No  part  of  the  jurisdiction  of  equity  was  more  important  or 
beneficial  than  that  which  it  exercised  over  infants,  whether  it  were 
in  guiding  or  controlling  the  acts  of  their  guardians  or  of  them- 
selves, limiting,  and,  and  when  necessary,  even  abrogating  entirely 
the  natural  and  legal  rights  and  authority  of  a  father.  In 
future,  *  under  the  Judicature  Act,  1873,  all  causes  and  [-''■  71Q  ] 
matters  relating  to  the  wardship  of  infants  and  the  care 
of  infants'  estates  are  assigned  to  the  Chancery  Division  of  the 

(i)  See  2  P.  Wms.  125. 
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High  Court,  sect.  34  subs.  (3),  and  "in  all  questions  relating  to  the 
custody  and  education  of  infants,  the  rules  of  equity  will  prevail:" 
sect.  25,  subs.  10.  The  principle  case  is  often  referred  to,  on  ac- 
count of  the  important  investigation  which  this  branch  of  the  law 
then  received  by  the  distinguished  Judges  who  decided  it. 

I.  Guardianship  of  Father  and  Mother.^ — Passing  over  tho  dif- 
ferent species  of  guardianships,  discussed  Avith  eo  much  learning  in 
the  principal  case,  some  of  which  have  been  cither  abolished  by 
statute,  have  fallen  into  disuse,  or  have  become  of  little  practical  im- 
portance, such  as  guardianship  in  chivalry,  guardianship  in  socage, 
guardianship  by  custom,  guardianship  by  the  appointment  of  the 
spiritual  Courts,  guardianship  by  election,  and  guardianship  under 
stut.  4  &  5  Phil,  k  Mar.  c.  8  (as  to  which  tho  reader  is  referred  to 
the  notes  of  Mr.  Kargraves,  Co.  Litt.  88  b.),  it  may  be  laid  down  as 
indisputable  that  the  father  is  by  nature  and  nurture  the  guardian 
of  his  children,  though  wards  of  Court,  and  is  entitled  to  their 
custody,  and  to  control  and  direct  their  education  and  bringing  up 
{In  re  Agar-Ellis,  Agar-Ellis  v.  Lascelles,  24  Ch.  D.  317;  Woolfv. 
Pernberton,  G  Ch.  D.  19)  during  their  infancy  {Ex  2^ctrte  Hopkins, 
3  P.  Wras.  152,  154;  Stileman  v.  Ashdown,  2  Atk.  480;  Wellesley 
V.  Dnke  of  Beaufort,  2  Kuss.  21;  De  Manneville  v.  De  Manneville, 
10  Ves.  52,  G2);  [Iho  guardianship  of  his  children  is  not  the  priv- 
ilege of  the  father,  but  it  is  his  duty,  cast  upon  him  by  considera- 
tioas  of  public  welfare:  Bisph.  Eq.  Sec.  54G.]  And  as  against 
their  mother  he  may  place  them  with  another  person  {Ex  2'>arte 
UrClellan,  1  Dowl.  81;  Ex  x>cirie  Glover,  4  Dowl.  291;  Ex  parte 
SPdnner,  d  Moo.  278);  or  put  restrictions  on  their  intercouse  with 
their  mother  in  a  proper  case,  as  where  he  believes  that  in  the 
absence  of  such  restrictions  she  would  alienate  their  affection  from 
himself:  In  re  Agar  Ellis,  Agar-Ellis  v.  Lascelles,  24  Ch.  D.  317; 
even  when  he  is  himself  abroad:  Be  Emily  Suttor,  2  Post.  &  Fin. 
267:  except  (as  will  be  hereafter  more  fully  shown)  where  his  pa- 
ternal authority  is  controlled  by  the  Court  in  consequence  of  gross 
moral  turpitude  on  his  part,  whereby  ho  forfeits  his  rights,  where 
he  has  by  his  conduct  abdicated  his  paternal  authority,  or  where  he 
seeks  to  remove  his  children,  being  wards  of  Court,  out  of  the  juris- 
diction without  the  consent  of  the  Court:  In  re  Agar-Ellis,  Agar- 
Ellis  V.  Lascelles,  24  Ch.  D.  317. 

The  father,  moreover,  is  entitled  to  judge  not  only  what  is  for  his 
children's  benefit  as  regards  the  guardianship  of  their  per- 
[  *  720  J  sons  but  *  also  of  their  estates,  it  has  been  held,  there- 
fore, that  he  is  ordinarily,  assuming  that  he  has  no  inter- 
ests hostile  to  the  children,  and  has   been   guilty  of  no  neglect  or 
default,  the  proper  person  to  conduct  a  suit  on  their  behalf  as  next 
friend  {Woolf  v.  Pemberton,  6  Ch.  D.  19,  22,  23);  and  if  the  father 
be  dead  the  nearest  paternal  relations  are  entitled  to  nominate  the 
next  friend:   Talbot  v.  Talbot,  17  L.  R.  Eq.  347.     [If  the  ward  is  in 
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illegal  custody,  a  writ  of  habeas  corpus  may  be  securod  to  restore 
him  to  his  proper  guardian:  Massee  v.  Snead,  29  Ga.  51.] 

The  law  of  this  country  gave  to  the  father  the  custody  of  the 
children  and  the  control  over  them,  not  for  his  own  gratification, 
but  on  account  of  his  duties  with  reference  to  the  public  welfare, 
it  was  therefore  held  (previous  to  the  Infants  Custody  Act  30  Vict. 
c.  12)  that  an  agreement  by  a  father  to  abdicate  those  duties  by  giv- 
ing up  to  his  wife  the  custody  and  education  of  their  children,  was 
contrary  to  public  'policy,  and  would  not  be  enforced  in  equity 
against  the  husband,  even  although  he  may  have  been  guilty  of 
adultery  and  cruelty  to  his  Avife  ( Hope  v.  Hope,  8  De  G.  Mac.  &  G. 
731;  Vansittart  v.  Vansittart,  4  K.  &  J.  G2;  2  Do  G.  &  Jo.  249); 
unless  he  had  been  guilty  of  such  gross  misconduct  as  totally  to  un- 
fit him  to  have  custody  and  control  of  his  children,  as  for  instance, 
where  he  has  criminally  assaulted  a  daughter:  Sicift  v.  Suift,  34 
Beav.  266.  [By  many  decisions  in  the  United  States  the  right  of  a 
Court  of  Chancery  to  interfere  between  a  father  and  his  children  is 
now  undoubted:  Story's  Eq.,  Sec.  1841;  Mines  v.  Miner,  11  111.  43; 
Wood  V.  Wood,  5  Paige,  596;  Maguire  v.  Maguire,  7  Dana,  181. 
In  the  matter  of  A^'ollstonecraft,  4  Johns.  Ch.  80. 

If  the  father's  treatment  of  his  children  is  improper,  or  his  mode 
of  life  is  such  as' to  affect  or  endanger  their  morals  or  property,  their 
custody  will  be  committed  to  a  proper  guardian:  People  v.  Mercein, 
25  Wend.  64;  State  v.  Grigsby,  21  Am.  Law  Keg.  (N.  S)  805.] 

An  agreement,  however,  by  a  husband  in  a  deed,  compromising  a 
suit  in  the  Divorce  Court,  that  two  of  the  children  should  remain  at 
such  schools  as  the  husband  should  direct,  and  that  their  holidays 
should  be  passed  at  such  places  as  the  trustees  should  direct,  was 
held  reasonable,  and  enforced  by  the  Court  against  the  husband: 
Hamilton  v.  Hector,  6  L.  R.  Ch.  A  pp.  701. 

And  it  seems  that  if  a  deed  were  actually  executed  by  the  father, 
it  would  not  be  rendered  absolutely  void,  by  reason  of  its  contain- 
ing provisions  by  which  he  abandoned  his  right  to  the  custody  of 
his  children  [Vaiisittart  y.  Vansittart,  2  De  G.  &  Jo.  249;  Wal- 
rond\.  Walrond,  1  Johns.  18);  and  a  trustee  has  been  appointed 
under  such  a  deed  by  the  Court:  (Re  Mattheivs,  26  Beav.  463;  and 
see  Siciftw.  Swift,  34  Beav.  266;  S.  C,  lb.  (L.  J.)  731);  and  a  le- 
gal and  proper  covenant  therein  enforced:  Hamilton  v.  Hector,  13 
L.  R.  Eq.  511. 

The  law  upon  this  subject  was,  however,  altered  by  the  Infants' 
Custody  Act,  1873  (36  Vict.  c.  12),  which  enacts  that  "  no  agreement 
contained  in  any  separation  deed  made  between  the  father  and 
mother  of  an  infant  or  infants,  shall  be  held  to  be  invalid  by  reason 
only  of  its  providing  that  the  father  of  such  infant  or  infants  shall 
give  up  the  custody  or  control  thereof  to  the  mother:  Provided 
always,  that  no  Court  shall  enforce  any  such  agreement, 
if  the  Court  shall  be  of  opinion  *that  it  will  not  be  for  [  *  721  ] 
the  benefit  oi  the  infant  or  infants  to  give  effect  thereto." 
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Undei'  this  proviso  it  Lias  been  held  that  it  was  not  for  the  benefit 
of  an  infant,  a  ward  of  the  Court  to  remain  with  her  mother  into 
whose  custody  she  had  been  given  by  the  father  under  a  separation 
deed  executed  after  the  passing  of  the  Act,  upon  the  grounds  that 
the  mother,  who  had  promulgated  atheistical  opinions,  and  pub- 
lished and  circulated  an  obscene  book,  refused  to  allow  the  child 
any  religious  instruction,  and  she  was  accordingly  restored  to  her 
father:  In  re  Besant,  11  Ch.  D.  5U8. 

The  Court  will  not  in  the  case  of  its  wards  interfere  with  what 
has  been  well  termed  the  ^''sacred  right"  of  a  father  over  his  chil- 
dren {Re  Plomley,  47  L.  T.  N.  S.  283),  unless,  as  will  be  hereafter 
shown,  his  misconduct  is  such  as  to  show  that  he  is  utterly  unfit  to 
have  charge  of  them.  [A  father  who  was  living  in  adultery  but  did 
not  bring  the  child  in  contact  with  the  woman  with  whom  he  was 
so  living,  was  not  deprived  of  the  custody  of  tho  child:  See  Com- 
monwealth V.  Addicks,  2  S.  ^  R.  ]74;  State  t'.  Baird,  6C.  E.Green, 
S84.] 

It  seems  in  accordance  with  the  observation  of  Lord  Commis- 
sioner JekylU  in  the  principal  case,  that,  after  the  death  of  the  father, 
without  appointing  a  testamentary  guardian,  the  mother  is  also  their 
guardian  by  nature  and  nurture  (  Villareal  v.  Mellish,  2  Swanst.  533; 
Mellish  V.  De  Costa,  2  Atk.  14;  Roach  \.  Garvan,  1  Yes.  158;  Mendes 
V.  Mendes,  3  Atk.  624;  1  Ves.  91 ;  In  re  Race,  26  L.  J.,  N.  S.  (Q.  B. ) 
169;  S.  C,  nom.  The  Queen  v.  Clarke,  Re  Alicia  Race,  7  Ell.  &  Bl. 
18*3;  Re  Moore,  11  Ir.  (J.  L.  1);  and  this  seems  likewise  to  be  the 
case  where  the  appointment  of  guardian  by  the  father  is  ineffectual 
by  reason  of  the  invalidity  of  his  marriage:  Re  WArcys,  lb.,  298. 

II.  Testamentary  Guardian.^ — An  important  power  was,  by  12 
Cai*.  2,  c.  24,  conferred  upon  the  father,  of  appointing,  even  although 
he  were  a  minor,  by  deed  or  will,  guardians  for  his  legitimate  chil- 
dren; these  are  usually  termed  testamentary  guardians. 

By  the  Act  of  12  Car.  2,  c.  24,  it  is  among  other  things  enacted, 
"  that  where  any  person  hath,  or  shall  have,  any  child  or  children 
under  the  age  of  one-and-twenty  years,  and  not  married  at  the  time 
of  his  death,  it  shall  be  lawful  to  and  for  the  father  of  such  child 
or  children,  whether  born  at  the  time  of  the  decease  of  tho  father, 
or  at  that  time  en  ventre  sa  mere,  or  whether  such  father  be  within 
the  age  of  one  and-twenty  years,  or  of  full  age,  by  his  deed  executed 
in  his  lifetime,  or  by  his  last  will  and  testament  in  writing,  in  tho 
presence  of  two  or  more  credible  witnesses,  in  such  manner  and 
from  time  to  time  as  he  shall  respectively  think  fit,  to  dispose  of  the 
custody  and  tuition  of  such  child  or  children,  for,  and  during  such 
time  as  he  or  they  shall  respectively  remain  under  the  age  of  one- 
and-twenty  years,  or  any  lessor  time,  to  any  person  or 
[  *  722  ]  persons  in  possession  or  remainder,  other  *than  Popish 
recusants;  and  such  disposition  of  the  custody  of  such 
child  or  children,  made  since  the  24th  of  Februai-y,  1655,  or  here- 
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after  to  be  made,  shall  be  good  and  effectual  against  all  and  every 
person  or  persons  claiming  the  custody  or  tuition  of  such  child  or 
children  as  guardian  in  socage  or  otherwise:  And  such  person  or 
persons  to  whom  the  custody  of  such  child  or  children  hath  been,  or 
shall  be  so  disposed  or  devised  as  aforesaid,  shall  and  may  maintain 
an  action  of  ravishment  of  ward  or  trespass,  against  any  person  or 
persons  which  shall  wrongfully  take  away  or  detain  such  child  or 
children,  for  the  recovery  of  such  child  or  children,  and  shall  and 
may  recover  damages  for  the  same  in  the  said  action,  for  the  use 
and  benefit  of  such  child  or  children:  sect.  8.  And  such  person  or 
persons  to  whom  the  custody  of  such  child  or  children  hath  been,  or 
shall  be  so  disposed  or  devised,  shall  and  may  take  into  his  or  their 
custody  to  the  use  of  such  child  or  children  the  profits  of  all  lands, 
tenements,  and  heredit  iments  of  such  child  or  children,  and  also 
the  custody,  tuition  and  management  of  the  goods,  chattels  and 
personal  estate  of  such  child  or  children,  till  their  respective  age  of 
one  and  twenty  years,  or  any  lesser  time,  according  to  such  dispo- 
sition as  aforesaid;  and  may  bring  such  action  or  actions  in  rela- 
tion thereto,  as  by  law  a  guardian  in  common  socage  might  da 
Sect.  9.  [A  father  is  the  only  one  who  can  appoint  a  testamentary 
guardian  of  his  children,  and  when  ho  does  appoint  a  testamentary 
guardian,  the  natural  right  of  the  mother  must  yield  to  the 'will  of 
the  father:     Van  Houten's  Case,  2  Green  C.  R.  220.] 

A  similar  Act  was  passed  in  Ireland  14  &  15  Car.  2  (Ir. ),  c.  19, 
except  that  no  persons  could  be  appointed  guardians  who  did  nofc 
belong  to  the  Church  of  England. 

By  the  late  Statute  of  Wills  (1  Vict.  c.  26),  the  power  of  making 
a  will  is  taken  away  from  minors,  who  can.  therefore,  it  seems,  now 
only  appoint  guardians  for  their  children  by  deed. 

The  power  of  appointing  a  testamentary  guardian  for  children 
does  not  extend  to  those  who  have  attained  the  age  of  twenty-one 
(Ex  parte  Liidloic,  2  P.  Wms.  038),  nor  to  illegitimate  children: 
Sleeman  V.  Wilson,  13  L.  R.  Eq.  30. 

According  to  12  Car.  2,  c.  24,  a  father  may  appoint  any  person  or 
persons  to  be  testamentary  guardians,  with  the  exception  of  Popish 
recusants:  but  as  Roman  Catholic  and  other  disabilities  are  now  re- 
moved by  33  Geo.  3,  c.  12,  s.  2,  amended  by  34  &  35  Vict.  c.  48,  it 
seems  that  the  religious  tenets  of  the  person  appointing,  and  of  the 
persons  appointed,  testamentary  guardians,  will  not  beany  obstacle 
to  the  validity  of  the  appointment.  Thus  an  appointment  by  a  Jew 
{VillarealY.  Mellish,  3  Swanst.  538),  or  of  a  Roman  Catholic,  though 
an  ecclasiastic  in  England  {Talbot  v.  Earl  of  Shreicsbiiry,  4  My.  & 
Cr.  073),  or  Ireland  {In  re  Byrnes,  7  I.  R.  C.  L.  199),  or  of  a  dis- 
senter  {Corbett  v.  Tottenham,  1  Ball  &  B.  59)  will  be  valid.  [In  mat- 
ters of  religious  belief  the  court  usually  has  respect  to  the  belief  and 
creed  of  the  father.  The  matter  is,  however,  in  the  discretion  of 
the  court.] 

Although  the  Court  would  allow  *  the  appointment  of  [  *  723  ] 
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members  of  a  lirm  individually  as  guardians,  it  will  not  recognise 
the  appointment  of  a  firm  as  "  the  house  of  Messrs.  A.  B.  and  C."  in 
that  capacity:  De  Mazar  v.  Pybus,  4  Ves.  647. 

A  father,  moreover,  may  appoint  a  person  to  be  guardian  upon  the 
happening  of  some  future  event  {Selby  v.  Selby,  2  Eq.  Ca.  Ab.  488), 
and  if  the  event  do  not  take  place  the  person  so  appointed  will  not 
be  guardian.  Thus,  where  a  man  appointed  his  wife  guardian  of 
his  son,  and  added  that  if  his  wifo  married  again  before  his  son 
attained  twenty-one,  from  thenceforth  he  appointed  his  brother  sole 
guardian.  The  wife,  not  having  married  again,  died  before  the  son 
attained  twenty-one,  and  it  was  held  that  the  brother  could  not  be 
guardian.     See  Selby  v.  Selby,  2  Eq.  Ca.  Ab.  488. 

It  seems  that  if  a  person  be  appointed  to  the  guardianship  oyer 
Bn  infant  without  any  period  being  mentioned  for  its  duration  the 
guardianship  will  last  during  the  minority:  Mendes  v.  Mendes,  1 
Ves.  91;  sed  vide  Vaugh.  184,  185. 

No  particular  form  of  words  is  essential  for  the  appointment  of 
guardians.  Thus  where  a  testator  desires  "his  son  and  daughter  to 
be  under  the  care  and  direction  of  A.  B.  and  C.  D."  {Bridges  v. 
Hales,  Mos.  108,  and  see  Teynham  v.  Lennard,  4  Bro.  P.  C.  Toml. 
Ed.  302),  or  directs  M.  to  "take  the  care  and  management  of  B. 
house,  and  my  children"  {Miller  v.  Harris,  14  Sim.  540),  they  will 
be  held  to  have  been  properly  appointed  guardians  under  the  Act. 
See  also  Mendes  v.  Mendes,  1  Ves.  89;  3  Atk.619;  Inre  Park,  14  Sim. 
89;  sed  vide  Edivards  v.  Wise,  Barn.  Ch.  Eep.  139. 

But,  where  a  testator  devises  his  land  "to  A.  B.  during  the  minority 
of  his  son  and  heir  in  trust  for  his  heir,  and  for  his  maintenance 
and  education  until  he  be  of  age"  {Bedell  v.  Constable,  Vaugh.  184), 
or  appoints  A.  B.  to  "be  guardian  of  the  estate"  of  his  infant  children 
{In  re  Lord  Norbury,  9  I.  R.  Eq.  134),  A.  B.  will  not  thereby  be 
constituted  a  testamentary  guardian. 

An  appointment  of  a  guardian  by  deed  is  said  by  Lord  Eldon,  C, 
"to  be  only  a  testamentary  instrument  in  the  form  of  a  deed  or 
will"  {Ex  j^arte  The  Earl  of  Uchester,  7  Ves.  367),  and  may  be 
revoked  by  a  will :  Earl  of  Shaftsbury  v.  Hannam,  Ca.  t.  Finch, 
323. 

But  a  testamentary  appointment  of  guardian  is  not  revoked  by  a 
subsequent  testamentary  appointment,  not  executed  according  to  the 
Statute,  and  not  directly  importing  revocation  [Ex  parte  the  Earl  of 
Uchester,  7  Ves.  348)  or  by  a  codicil,  by  which  the  care,  charge,  and 
education  of  the  children  is  left  to  one  of  them  {Hare  \. 
[  *  724]  Hare,  5  Beav.  029,  and  *  see  Knott  v.  Cottee,  2  Ph.  192, 
post  682),  and  where  persons  are  trustees  and  guardians, 
although  the  trusteeship  may  be  revoked,  they  will  still  remain 
guardians:  Re  Park,  14  Sim.  89. 

The  office  of  testamehtary  guardian,  as  decided  in  the  principal 
case,  where  there  are  more  than  one,  goes  to  the  survivor  (see  ante, 
p.  708,  713),  and  it  has  been  recently  decided,  that  the  Act  of  12 
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Gar.  2,  c.  24,  s.  8,  sanctions  a  father  in  giving  authority  to  a  surviv- 
ing guardian  to  nominate  a  person  in  the  place  of  one  who  has 
died.  In  the  goods  of  Thomas  Farnell,  2  L.  R.  P.  &  D.  379.  [A 
testamentary  or  statute  guardian  is  as  much  under  the  suprintend- 
ence  of  the  Court  of  Chancery  as  a  guardian  in  socage:  Preston  v. 
Dunn,  25  Ala.  507;  Ex  parte  Crumb,  2  Johns.  C.  R.  439.] 

A  guardianship,  however,  as  is  laid  down  in  the  principal  case,  is 
not  assignable:  Hellish  \.  De  Costa,  2  Atk.  14;  Reynolds  \  Teiihain, 
9  Mod  40;   Villareal  v.  MelHsh,  2  Sw.  536. 

Testamentary  guardians,  before  acting,  may  disclaim  (O'Keeffey. 
Casey,  1  S.  &  L.  lOG),  but  if  they  have  once  acted,  they  cannot  re- 
nonace  (Spencer  y.  Chesterfield,  Amh.  146),  nor  can  they  be  removed 
for  misconduct  without  suit;  CKeeffe  v.  Casey,  1  !S.  &  L.  106; 
although  where  there  is  no  charge  against  them,  they  may  be  re- 
moved upon  petition,  with  their  consent;  Re  McCullochs,  Dr.  276  ; 
but  the  Court  may  appoint  other  persons  as  quasi  guardians  to  have 
charge  of  the  infant  until  further  order:  Spencer  v.  Chesterfield, 
Amb.  146. 

Where  a  will  contains  simply  an  appointment  of  a  guardian  but 
no  disposition  of  personal  property,  or  an  appointment  of  an  executor, 
it  is  not  entitled  to  probate:  Lady  Chester'' s  Case,  1  Ventris,  207;  3 
Keb.  30:  In  the  goods  of  Francis  Morton,  12  W.  R.  (Prob.)  320; 
Gilliat  V.  Gilliat,  3  Phill.  222. 

A  testamentary  guardian  will  not  be  disabled  from  exercising  the 
office  from  having  been  a  witness  to  the  execution  of  the  deed  by 
which  he  was  appointed:  Morgan  v.  Hatchell,  19  Beav,  86. 

A  testamentary  guardian  of  minor  children  is  entitled  to  a  grant 
of  administration  for  their  use  and  benefit,  preferably  to  a  guardian 
elected  by  the  children,  and  a  grant  made  to  the  latter  will  be  re- 
voked, and  afresh  grant  made  to  the  testamentary  guardian:  Intfie 
goods  of  Louisa  Morris,  2  Sw.  &  Tr.  360.  [It  is  generally  held  in 
the  United  States  that  the  power,  duties  and  rights  of  a  guardian, 
like  those  of  an  administrator  are  entirely  local  and  cannot  be  ex 
ercised  in  other  states:  2  Kent  Com.  227,  n;  Armstrongs.  Lear,  12 
Wheat.  J56;  Cox  z;.  Williamson,  11  Ala.  343;  Sabin  t?.  Gilman,  1 
N.  H.  193.] 

A  testamentary  guardian  is  a  trustee,  and  therefore  the  Statute 
of  Limitations  is  inapplicable  to  accounts  as  between  him  and  his 
wards:  Mathew  v.  Brise,  14  Beav.  341.  But  they  may  lose  all  right 
to  make  any  claim  against  him  or  his  estate  by  acquiescence:  Slee- 
man  v.  Wilson,  13  L.  R.  Eq.  36. 

In  a  petition  under  the  Settled  Estates  Act  (19  &  20  Vict.  c.  120, 
repealed  and  in  effect  re-enacted  with  amendments  by  40&41  Viet 
c.  18),  for  a  sale  of  property  to  which  an  infant  was  interest- 
ed in  i-emainder,  the  consent  *of  the  testamentary  guardian  [  *  725  ] 
of  the  infant  was  held  not  sufficient,  and  that  a  guardian 
ought  to  be  appointed  for  the  purpose  of  consenting  on  behalf  of 
the  infant:  In  re  R.  James,  Deceased,  5  L.  R.  Eq.  334. 
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The  guardianship,  as  was  decided  in  the  principal  case,  was  not 
determined  by  the  marriage  of  a  male  infant  (see  ante,  p.  693). 
In  Mendes  v.  'Me7ides,  1  Yes.  91,  Lord  Hardwicke  is  reported  to  have 
said  that  the  marriage  of  a  female  ward  would  determine  the 
guardianship,  but  this  dictum  does  not  appear  in  the  case  as  re- 
ported in  3  Atk.,  624,  and  in  another  case  Lord  Hardwicke  held 
that  the  guardianship  of  a  person  appointed  by  the  Court  of  Chan- 
cery did  not  determine  by  marriage  of  a  female  ward:  Roach  v. 
Garvan,  1  Ves.  160. 

No  power  was  given  to  the  mother  of  appointing  a  testamentary 
guardian,  and  the  appointment  of  one  by  her  husband  supersedes 
her  guardianship  by  nature  and  nurture.  She  may,  however,  be 
appointed  a  testamentary  guardian.  And  when  she  is  so  appointed 
she  has  a  right  to  remove  the  next  friend  of  her  infant  children  in 
a  suit,  although  he  was  authorised  to  act  in  that  capacity  by  their 
deceased  father:  Hutchinson  v.  Norwood,  31  Ch.  D.  237. 

But,  although  a  mother  has  no  legal  power  by  will  to  appoint  a 
guardian  for  her  children,  yet  the  Court  will  have  regard,  in  the  ap- 
pointment of  a  guardian,  to  the  expression  of  her  wishes,  especially 
when  there  has  been  a  similar  indication  of  those  of  the  father: 
Re  Kaye,  1  L.  R.  Ch.  App.  387. 

Scotch  testamentary  tutors  are  not  testamentary  guardians,  ac- 
cording to  12  Car.  2,  c.  24:  Johnstone  v.  Beattie,  10  C.  &  F.  42; 
Scott  \.  Bentleij,  1  K.  &  J.  281,  284;  Stuart  \.  The  Marquis  of  Bute, 
9  Ho.  Lo.  Ca.  440. 

In  cases  relating  to  the  care  of  infants,  the  benefit  of  the  infant 
being  the  foundation  of  the  jurisdiction  and  the  test  of  its  proper 
exercise,  there  ought  on  this  subject  to  be  a  perfect  reciprocity  of 
action  between  the  Courts  of  England  and  Scotland,  although  as  to 
judicial  jurisdiction  the  two  countries  may  be  to  each  other  inde- 
pendent foreign  countries:  Sttiart  v.  The  Marquis  of  Bute,  9  Ho. 
Lo.  Ca.  440.  [The  power  to  protect  the  estates  and  persons  of 
minora  is  embraced*  in  every  general  legislative  or  constitutional 
grant  of  chancery  powers:  McCord  v.  Ochiltree,  8  Blackf.  15; 
Maguire  v.  Maguire,  7  Dana,  181. 

Mr.  Justice  Nelson  in  AVilliam?on  v.  Berry,  8  How.  555,  said  that 
"a  Court  of  Chancery  possesses  an  inherent  jurisdiction  which  ex- 
tends to  the  care  of  the  persons  of  the  infants  so  far  as  is  necessary 
for  their  protection  and  education,  and  also  to  the  care  of  their  pro- 
perty, real  and  personal,  for  its  due  management  and  preservation, 
and  proper  application  for  their  maintenance."] 

III.  Guardian  appointed  by  a  Stranger.]— Alihongh.  a  ,mere 
stranger  has  no  legal  right  to  appoint  guardians  for  an  infant  during 
the  life  of  his  father  (see  Ex  parte  Hopkins,  3  P.  Wms.  152;  PoiceZ 
V.  Cleaver,  2  Bro.  C.  C.  510),  nevertheless,  a  father  may  act  in  such 
a  manner  as  to  render  an  appointment  by  a  stranger  effectual. 
Thus,  where  a  person  confers  a  benefit  upon  the  father,  or  upon  the 
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children,  for  their  maintenance  or  otherwise,  upon  condition   that 

the  father  gives  up  the   guardianship   of  them,  if  he   accepts   the 

benefit  himself,  or  commits  the  care  of  his  children  to  the  guardian 

nominated  by  the  stranger,  he    will  not   afterwards  be  allowed  to 

prrjudice  their  fnieres/s  by  asserting  his  legal  rights,  either 

by  interfering  with  their  *  education  or  enforcing  the  de-  [*726  ] 

livery  up  to  him  of  their  persons.      See  Colston  v.  Morris, 

Jac.   227,  n. ;  Potts  v.  Norton,  2   P.  Wms.  109,  n. ;  Blake  v.  Blake, 

Amb.  300;  Poicel  v.  Cleaver,  2  Bro.  C.  C.  4i'9. 

But  the  Court  would  always  takocare  that  the  separation  between 
the  father  and  his  children  should  not  have  a  greater  effect  than  the 
case  required,. and  that  the  intercourse  should  be  as  frequent  and 
full  as  the  case  requiring  the  separation  wquld  permit:  10  Ves.  63. 
See  also  Lyons  v.  Blenkin,  Jac.  245;  Andreics  v.  Salt,  8  L.  E.  Ch. 
App.  622,  610;  Fagnani  v.  Selwyn,  Jac.  268,  n. 

The  class  Of  cases  which  have  just  been  considered  may  at  first 
sight  seem  to  be  contradictory  to  the  principle  laid  down  in  other 
cases  (previous  to  the  passing  of  The  Infants  Custody  Act,  1873, 
36  Vict.  c.  12),  that  it  was  contrary  to  public  policy  that  a  father 
should  transfer  his  parental  duties,  as  to  the  custody  and  education 
of  his  children  to  another  (see  ante,  p.  720),  but  that  principle 
seems  to  have  been  laid  down  and  acted  upon  in  cases  where  the 
Court  was  called  upon  to  enforce  against  the  father  an  executory 
contract  entered  into  by  him  with  his  wife  to  give  up  to  her  the 
custody  and  control  of  his  children;  but  the  other  class  of  cases 
depends  upon  another  principle,  viz.,  that  when  a  father  has  not 
merely  entered  into  an  executory  contract  with  reference  to  the 
transfer  to  another  of  the  custody  and  education  of  his  children, 
but  has  actually  given  them  up  to  another,  or  has  accepted  benefits 
on  the  faith  that  they  will  be  given  up,  the  Court  will  not  allow  the 
father  to  assert  his  legal  rights  over  his  children  to  their  prejudice. 

The  Court,  however,  will  not  deprive  a  father  of  the  custody  of 
his  children  merely  because  a  person  makes  an  offer  to  maintain 
them,  even  although  it  might  be  for  the  benefit  of  the  children  that 
such  offer  should  be  acceded  to.  Anon.  Jac.  264,  and  see  Ex  parte 
Hopkins,  3  P.  Wms.  152;  In  re  Fynn,  2  De  G.  &  Sm.  457; 
Clavering  v.  Ellison,  3  Drew,  451;  3  Jur.  N.  S.  277;  26  L  J  N 
S.  (Ch.)  335. 

Although  the  authorities  cited,  abundantly  show  that  where  an 
agreement  by  which  a  father  has  given  up  the  custody  of  his  child 
to  a  third  person  has  been  so  acted  upon  that  it  could  not  be  re- 
voked without  injuriously  affecting  the  interests  of  the  child,  the 
father  has  been  restrained  from  exercising  the  rights  which  at  law 
he  undoubtedly  retained  (Reg.  v.  Smith,  17  Jur.  24;  22  L.  J.,  Q. 
B.  117),  however,  even  a  Court  of  equity  has  allowed  the  father  to 
rescind  and  abandon  such  agreement,  if  he  did  so  before  it  had  been 
acted  on  so  as  to  alter  the  status  of  the  child.  Hill  v.  Gomme  1 
Beav.  5405,  My.  &  Cr.  680. 
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[  *  727  ]  *  The  adoption  of  a  child  by  a  stranger,  who  promised 
to  adopt  and  provide  for  the  child,  will  not  constitute  a 
valuable  consideration  to  an  imperfect  assignment  of  stock,  i.  e.,  an 
assignment  without  actual  transfer,  which  would  therefore  fail  as 
imperfect  and  incomplete  unless  the  trustees  of  the  fund  could 
compel  a  transfer  from  the  company  under  8  Vict.  c.  16:  West  v.  West, 
9  L.  R.  Ir.  121. 

And  it  must  be  borne  in  mind  that  the  Judicature  Act,  1873  (36 
&  37  Vict.  c.  06),  in  all  questions  relating  to  the  custody  and  ed- 
ucation of  infants,  the  rules  of  equity  will  prevail,  sect.  25,  sub- 
sect   10. 

IV.  Ward  of  the  Court — Guardian  by  appointment  of  the  CourtJ\ 
— The  jurisdiction  of  the  Lord  Chancellor  to  appoint  guardians 
for  infants  is  undoubted,  although  Mr.  Hargrave,  in  a  learned  note, 
attempted  to  show  that  it  was  not,  as  far  as  yet  appears,  of  ancient 
date;  and  that,  though  unquestionable,  yet  it  seems  at  first  to  have 
been  a  usurpation,  for  which  the  best  excuse  was,  that  the  case 
was  not  otherwise  sufficiently  provided  for.  See  Co.  Litt.  88,  b., 
n.,  16. 

This  opinion  of  Mr.  Hargrave  is  controverted  in  a  very  able  note 
of  Mr.  Fonblanque,  who  comes  to  the  conclusion,  "that  the  super- 
intendence and  protective  jurisdiction  of  the  Court  in  the  case  of 
infants,  is  a  delegation  of  the  duty  of  the  Crown;  that  its  general 
jurisdiction  was  not  even  suspended  by  the  statutes  of  Henry  8, 
erecting  the  Courts  of  Wards  and  Liveries.  That  the  case  of  idiots 
and  lunatics  is  distinguishable;  the  jurisdiction  exercised  in  Chan- 
cery as  to  the  first,  being  the  grant  of  an  interest,  and  in  the  latter, 
the  delegation  of  a  power  conferred  by  Parliament:"  2  Fonb.  232. 
[The  leading  consideration  for  the  Court  in  the  selection  of  a  guar- 
dian, should  be  the  interest  and  welfare  of  the  child.  Succession 
of  Fuqua,  27  La.  An.  271;  Janes  v.  Cleghorn,  63  Ga.  335;  Baden- 
hoof  V.  Johnson,  11  Nevada,  87;  Bennett  v.  Byrne,  2  Barb.  216.] 

Lord  Eldon,  in  De  Manneville  v.  Manneville,  10  Ves.  63,  has  ob- 
served "that  Mr.  Fonblanque  has  stated  the  principle  very  correctly ; 
for  in  Butler  v.  Freeman,  (Amb.  301),  Lord  Harchvicke,  professing 
not  to  go  upon  guardianship,  and  disclaiming  wardship,  puts  it  upon 
this:  that  the  Court  represents  the  King  as  parens  p)atrioe.''^  And 
BeePowblv.  Cleaver,  2Bro.  C.  C.  499;  Wellesley  v.  Duke  of  Beaufort, 
2  Buss.  21;  Bligh.  N.  S.  124. 

The  Court  of  Chancery  has  jurisdiction  over  the  custody  of  the 
children  of  English  subjects,  though  such  children  were  born  and 
are  resident  abroad:  Hope  v.  Hope,  4  De  G.  Mac.  &  G.  328;  S.  C, 
19  Beav.  237;  S.  C,  8  De  G.  Mac.  &  G.  731;  In  re  Willoughby,  W. 
N.,  May  16,  1885,  p.  105. 

If  an  action  be  commenced  relative  to  an  infanVs  estate  or  per- 
son, the  Court  acquires  jurisdiction,  and  the  infant,  whether  plain- 
tiff or  defendant,  and  even  during  the  life  of  its  father,  or  of 
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*a  testamentary  guardian,  imnaediately  becomes  a  ward  of  [  ''•'  728  ] 
the  Court:  Butler  v.  Freeman,  Auih.  303;  Hughes  x.  Seience, 
2  Eq.  Ca.  Ab.  750,  pi.  14;  Macphers.  App.  1. 

And  an  order  in  Chancery  on  petition,  constituting  a  guardian  of 
an  infant,  makes  that  infant  a  ward  of  Court:  Stuart  v.  The  Mar- 
quis of  Bute,  8  Ho.  Lo.  Ca.  440;  S.  C,  Marquis  of  Bute  v.  Stuart, 
2  Giff.  582.  [In  all  cases  where  an  infant  is  a  ward  of  a  Court  of 
Chancery,  no  act  can  be  done  affecting  the  person,  property,  or  estate 
of  the  minor  unless  under  the  express  or  implied  direction  of  the 
Court  itself:  Wallace  v.  Holmes,  9  Blatch.  65;  Atkinson  v.  Atkin- 
son, 8  Allen,  15;  Hicks  v.  Chapman,  10  Allen,  463] 

Where  also  money  belonging  absolutely  to  an  infant  is  paid  into 
Court  under  the  Trustee  Relief  Act,  1847  (10  &  11  Vict.  c.  90),  and 
an  order  upon  a  petition  under  that  Act  for  payment  of  part  of  the 
dividends  to  his  testamentary  guardian  for  his  maintenance,  is  made 
upon  an  application  at  Chambers,  the  infant  is  thereby  made  a  ward 
of  Court:  In  re  Hodge's  Settlement,  3  K.  &  J.  213;  Re  Tweedale, 
Johns.  109;  and  see  Darcy  v.  Maddock,  4  Ir.  Ch.  Rep.  40;  lure 
Lloyd's  Trusts,  2  I.  R.  Eq.  507. 

Moreover  an  order  in  Chambers  for  the  maintenance  of  an  infant 
out  of  the  income  of  a  legacy,  upon  a  summons  taken  out  in  her 
name  by  her  guardian,  has  been  held,  without  suit,  to  constitute 
the  infant  a  ward  of  the  Court:  In  re  Graham,  10  L.  R.  Eq.  530. 
[If  the  guardian  supplies  necessarips  for  the  ward,  the  guardian  is 
then  liable  himself;  but  he  is  entitled  to  reimbursement  from  the 
ward's  estate.  So  where  he  advances  money  for  the  ward's  educa- 
tion: Rollins  V.  Marsh,  128  Mass.  116;  Smith's  Appeal,  30  Pa.  St. 
395.  See,  also,  Hargraves  v.  Webb,  27  Ga.  172;  Oliver  v.  Houdlet, 
13  Mass.  237;  Tucker  v.  McKee,  1  Baily,  344.] 

And,  it  has  been  held,  that  where  in  an  administration  action, 
moneys  were  paid  to  the  separate  account  of  an  infant,  this  was 
sufficient  to  constitute  him  a  ward  of  Court,  even  although  he  was 
not  a  party  to  the  action  (De  Pereda  v,  De  Mancha,  19  Ch.  D.  451). 
Secus,  if  the  fund  were  only  standing  to  an  account  which  included 
the  class  of  which  the  infant  was  one,  but  did  not  mention  her  name 
(Broum  v.  Collins,  25  Ch.  D.  50,  60),  or  in  case  the  infant  were  an 
alien,  not  resident  in  this  country.  (lb. )  And  it  seems  that  where 
in  such  action  a  summons  for  the  appointment  of  a  guardian  was 
taken  out  before  the  action,  although  upon  the  hearing  of  the  sum- 
mons no  order  was  made,  but  upon  the  suggestion  of  the  judge,  an 
arrangement  was  made  as  to  access  to  the  infant,  this  was  held  to 
be  sufficient  to  constitute  the  infant  a  ward  of  the  Court:  De  Pereda 
v.  De  Mancha,  19  Ch.  D.  451. 

The  payment,  however,  into  Court  under  the  32d  section  of  the 
Legacy  Duty  Act  (36  Geo.  3,  c  52),  of  a  legacy  bequeathed  to  an 
infant  {Re  Hillary,  2  Drew.  &  Sm.  461),  or  of  purchase-money  be- 
longing to  an  infant  under  the  Lands  Clauses  Act  {Exjjarte  Bretver, 
2  Dr.  &  Sm.  552),  or  an  order  approving  of  a  settlement  under  18 
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&  19  Yict.  c.  43  (tlie  Infants'  Settlement  Act)  {Re  Strong,  20  L.  J. 
Ch.  64;  Re  Dalton,  0  De  G.  Mac.  &  G.  201);  will  not  constitute 
such  infant  a  ward  of  Court. 

The  Court  must  have  some  property  of  the  infant's  in  order  to  exer- 
cise its  jurisdiction.  "It  is  not,  however,"  as  observed  by 
[  *  729  ]  ^- Lord  Eldon,  "from  any  want  of  jurisdiction  that  it  does 
not  act  (where  it  has  no  property  of  an  infant's),  but  from 
a  want  of  the  means  to  exercise  its  jurisdiction;  because  the  Court 
cannot  take  on  itself  the  maintenance  of  all  the  children  in  the 
kino-dom.  It  can  exercise  this  jurisdiction  usefully  and  practically 
only  where  it  has  the  means  of  doing  so;  that  is  to  say,  by  its  hav- 
ing the  means  of  applying  property  for  the  use  and  maintenance 
of  the  infant:"    Wellesley  v.  The  Duke  of  Beaufort,  2  Russ.  21. 

But  the  Court  can  upon  petition,  although  an  infant  has  no  pro- 
perty, appoint  a  guardian  under  the  Marriage  Act  (4  Geo.  4,  c. 
7G,  s  17),  to  give  consent  to  a  marriage  {In  re  Woolscombe,  1 
Madd.  213),  or  make  an  order  for  the  delivery  of  an  infant  to  the 
party  who  ought  to  have  the  custody  of  it,  as  well  as  under  the  gen- 
eral jurisdiction  upon  habeas  corpus  {In  re  Spence,  2  Ph.  247; 
but  where  the  petition  is  not  for  such  purpose,  and  an  infant  has  no 
estate  real  or  personal,  no  guardian  will  be  appointed,  as  the  Court 
has  no  object  of  which  it  can  take  notice  {Ex  jmrte  Becher,  1  Bro.  C. 
C.  550).  Where,  therefore,  for  any  cause  it  is  desirable  to  make  an 
infant  a  ward  of  the  Court,  it  is  the  common  practice  to  settle  some 
money  or  other  property  upon  him.     In  re  Lijons,  22  L.  T.,  N.  S.  770. 

The  Court,  although  no  suit  be  pending,  will  appoint  a  guardian 
upon  the  petition  either  of  the  infant  himself,  or  of  some  other  per- 
son on  his  behalf,  without  a  bill  having  been  filed  {De  Costa  or  Villa- 
real  \.  Hellish,  2  Atk.  14;  2  Swanst.  583;  West's  Rep.  299;  Ex 
parte  Ricards,  S  Aik.  518;  Ex  x>cirte  Birchell,  3  Atk.  813;  Ex  JJ arte 
Salter,  2  Dick.  709;  3  Bro.  C.  C.  530;  Ex  jmrte  Mount  fort,  15Ves. 
445;  Ex  parte  Wheeler,  10  Yes.  200;  Ex  parte  Myerscoitgh,  1  J.  & 
W.  151;  Ex  parte  Angell,  13  Sim.  258;  In  re  Christie,  9  Sim.  258); 
even  where  a  testamentary  guardian  has  been  appointed,  if  he  de- 
clines to  act  (ii:a:  parie  Champneij,  1  Dick.  350;  CKeefev.  Casey, 
1  S.  &  L.  100);  and,  as  was  done  in  the  principal  case,  where  there 
are  conflicting  claims  for  the  guardianship,  they  may  be  settled 
upon  petition  ( Teynham  v.  Lennard,  4  Bro.  P.  C.  302,  Toml.  edit. : 
Ex  2^arte  Jordan,  1  Dick.  294;  Ex  parte  The  Earl  of  Ilchester,  7 
Ves.  348);  and  where  there  is  no  suit  relative  to  the  infant's  prop- 
erty, a  guardian  will  be  appointed  for  the  person  and  estate  of  the 
infant,  and  he  does  not  thereby  become  a  ward  of  the  Court;  where 
a  suit  is  pending,  a  guardian  for  the  jyerson  only  will  be  appointed, 
as  the  Court  will  manage  the  estate,  and,  as  before  observed,  the 
infant  then  becomes  a  ward  of  the  Court. 

The  solicitor  of  a  person  having  control  over  the  infant's 
[  *  730  J  estate,  ought  not  to  be  appointed  *  guardian  over  his  per- 
son :  Ex  parte  Yeaies,  In  re  Johnstones,  2  T.  &  L.  222. 
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Although  a  fathti-  has  no  right,  under  12  Car.  2,  c.  24,  to  nom- 
inate guardians  for  his  natural  children,  the  Court  will  generally 
appoint  those  whom  he  has  selected  (Peckliam  v.  Peckham,  2  Cox, 
46;  Wardw.  St.  Paul,  2  Bro.  C.  C.  588);  and  will  not  allow  the 
mother  to  remove  them  from  their  residence  with  their  guardians, 
although  she  will  be  allowed  reasonable  access  to  them:  Ord  v. 
Blacken,  9  Mod.  116. 

In  nearly  all  cases  formerly  there  was  a  reference  to  approve  of 
a  proper  person  or  pei'sons  to  be  appointed  guardian  or  guardians: 
Seton  on  Decrees,  277,  1st  edit.  Where,  however,  the  property  of 
the  infant  was  very  small,  the  Court  would  at  once  appoint  a  guar- 
dian without  a  reference.  lure  Jones,  1  Russ.  478;  Ex i^arte  Jack- 
son, 6  Sim.  212;  Price  v.  Shaic,  2  Dick.  732;  Ex  parte  Nicholls,  1 
Bro.  C.  C.  877. 

Under  the  new  practice  of  the  Court,  where  a  suit  has  been  insti- 
tuted, guardians  are  appointed  at  Chambers:  2  Dan.  Ch.  Pr.  1115, 
6th  ed.  And  a  guardian  may  be  now  appointed  without  suit  by  a 
summons  in  Chambers:  lb.  1116;  2  Set.  Dec.  722,  723,  4th  ed. 

And  by  3  &  4  Vict.  c.  90,  the  Court  is  intrusted  with  certain 
powers  for  the  care  and  education  of  infants  convicted  of  felony. 

Formerly,  although  the  Court  would  appoint  a  guardian  of  the 
estate  ayid  j^erson  of  an  infant,  it  would  not  appoint  a  receiver  of 
the  rents  and  profits  of  his  property  unless  a  bill  were  filed.  Ex 
parte  Mount  fort,  15  Ves.  445. 

This  rule,  however,  has  been  frequently  relaxed  in  modern  prac- 
tice, and  receivers  as  well  as  guardians  have  been  appointed  on  pe- 
titions or  summons  without  suit.  Re  Leeming ;  Re  Gascoigne,  20 
L.  J.  Ch.  550;  Re  Goode,  1 1.  Ch.  Rep.  256.  The  more  usual  course, 
however,  is  to  appoint  a  guardian  of  the  person  and  estate  without 
a  receiver:  2  Dan.  Ch.  Pract.  1196,  5th  ed. 

And  the  right  of  the  Court  to  appoint  a  receiver  will  not  be  af- 
fected by  the  appointment  of  a  testamentary  guardian,  Gardner  v. 
Plane,  1  Hare,  381. 

The  Court  will  appoint  a  guardian,  notwithstanding  the  infant, 
being  fourteen  years  of  age,  and  entitled  to  real  estate,  has  by  deed 
appointed  a  guardian  for  himself:  Curtis  v.  Rippon,  4:  Madd.  462; 
Coham  v.  Coham,  13  Sim.  639. 

It  has  been  held  by  a  judge  of  great  eminence  that  the  Court  of 
Chancery  has  an  original  jurisdiction  to  give  directions  as  to  the 
guardianship  and  maintenance  of  a  person  of  unsound  mind  not  so 
found  (per  Sir  G.  Jessel,  M.  R.,  in  Va7ie  v.  Vane,  2  Ch.  D.  125; 
In  re  Whitham,  Potter  v.  Wlvitham,  W.  N.,  June  14,'  1884,  p.  141)  but 
that  in  all  the  cases  in  which  it  had  been  exercised  two 
*  circumstances  had  concurred;  first,  the  property  had  [*  731  ] 
been  small,  and  secondly,  that  it  was  impossible,  from 
some  reason  or  other,  to  obtain  an  order  in  lunacy:  Vane  v.  Vane, 
2  Ch.  D.  124,  125,  and  the  cases  there  cited;  see  also  In  Re  Whit- 
by's Trusts,  W.  N.  1877,  p.  208. 
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It  was  held,  however,  subsequently  by  the  Court  of  appeal,  that 
although  the  Chancery  Division  has  power  in  the  administration  of 
the  trusts  of  a  person  of  unsound  mind  not  so  found,  to  give  direc- 
tions for  his  maintenance,  it  has  no  jurisdiction  to  appoint  a  guar- 
dian of  his  person:  In  re  Bligh,  12  Ch.  D.  364;  see  also  lie  Mac- 
farlane,  2  J.  &  H.  673;  Re  Burke,  Re  Taijler,  2  De  G.  F.  &  J.  124, 
"125. 

In  a  more  recent  case  however,  on  a  petition  by  a  person  of  un- 
sound mind  not  so  found  for  payment  of  a  fund  in  Court,  and  for 
the  appointment  of  a  guardian,  the  fund  was  ordered  by  Sir  G.  Jes- 
sel,  M.R.  to  be  paid  to  the  person  proposed  as  guardian,  he  under- 
taking to  apply  it  for  the  maintenance,  comfort  and  support  of  the 
petitioner  :  In  re  Brandoti's  Trusts,  13  Ch.  D.  773. 

But  where  maintenance  cannot  be  claimed  under  an  order  of  the 
Court,  as  for  instance  where  the  lunatic  has  been  moved  from  the 
asylum  to  which  alone  the  order  was  applicable,  xipon  the  death  of 
the  lunatic,  any  claim  for  maintenance  independently  of  the  order, 
being  merely  a  debt  due  from  him,  the  Court  has  no  jurisdiction  to 
order  payment  of  it,  as  it  is  payable  by  his  personal  representatives 
in  due  course  of  administration;  In  re  Marman^s  Trusts,  8  Ch. 
D.  256. 

A  giaardian  to  an  infant  defendant  of  unsound  mind,  not  so 
found  by  inquisition,  should  be  appointed  by  the  Court  of  Chan- 
cery, and  not  under  the  jurisdiction  in  lunacy  [Pidcock  v.  Buoltbee) 
2  De  G.  Mac.  &  G.  898);  indeed  it  seems  to  be  doubtful  whether 
there  is  any  process  in  lunacy  by  which  a  legal  guardian  can  be  ap- 
pointed: In  re  Broivn,  1  Mac.  &  G.  201. 

And  as  it  is  clear  that  the  jurisdiction  of  the  Court  over  its  in- 
fant ward,  is  not  taken  away  by  any  physical  or  mental  disability  to 
which  the  infant  may  be  subject,  upon  his  becoming  of  unsound 
mind  such  directions  as  to  his  treatment  ought  to  be  given  as  the 
Court  should  think  most  for  his  benefit:  In  re  Edwards,  10  Ch.  D. 
605;  In  re  Arrousmith' s  Trusts,  4  Jur.  (N.  S.)  1123;  6  W.  E.  642; 
Beall  V.  Smith,  9  L.  R.  Ch.  App.  85,  92. 

Where  two  or  more  guardians  are  appointed  by  the  Court,  the 
office,  upon  the  death  of  one  of  them,  does  not,  as  in  the  case  of  the 
testamentary  guardianship,  survive,  but  there  must  be  a  new  ap- 
pointment (Bradshaw  \.  Bradshaiv,  1  Russ.  528);  the  survivors, 
however,  if  there  be  no  objection  will  be  reappointed  with- 
[  *732  ]  out  a  *  reference.  Hall  v.  Jones,  2  Sim.  41.  The  Court 
will  not  ordinarily  appoint  a  married  woman  to  be  sole 
guardian:  Re  Kaye,  1  L.  R.  Ch.  App.  387. 

And  where  a  female,  appointed  by  the  Court  a  guardian,  even  if 
she  be  the  mother  of  the  infant,  marries,  it  is  of  course  to  make  a 
reference  to  appoint  a  guardian;  but  she  may  be  reappointed: 
Anon,  8  Sim   346;  In  re  Gornall,  1  Beav.  347. 

Upon  applications  (upon  summons  in  Chambers)  for  the  appoint- 
ment of  guardians  of  infants  and  allowance  for  maintenance,  the 
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evidence  should  show  (a)  the  ages  of  the  infants,  (b)  the  nature  and 
amount  of  the  infants'  fortunes  and  incomes;  (c)  what  relations  the 
infants  have.     Orders  Sup.  Court,  1883,  LV.  r.  25. 

Although  the  High  Court  has  full  jurisdiction  to  appoint  guar- 
dians and  order  maintenance,  notwithstanding  the  previous  orders 
made  by  the  Palatine  Court,  such  jurisdiction  will  not  be  exercised 
unless  some  special  ground  is  shown,  inasmuch  as  it  is  better  for 
infants  that  their  maintenance  and  education  should  remain  under 
the  direction  of  the  judge,  especially  when  he  has  directed  them  for 
a  considerable  time,  and  is  fully  acquainted  with  the  case:  In  re 
Allison's  Trusts  and  In  re  Johnson^s  Infants,  8  Ch.  D.  1. 

It  may  be  here  mentioned  that  guardians  may  be  also  appointed 
for  a  special  limited  purpose  for  infants  as  guardians  ad  litem,  and  • 
at  any  time  during  proceedings  at  any  Judge's  Chambers  under  any 
judgment  or  order,  the  judge  may  if  he  shall  think  fit,  require  a 
guardian  ad  litem  to  be  appointed  for  any  infant  or  person  of  unsound 
mind  not  found  so  by  inquisition  who  has  been  served  with  notice 
of  puch  judgment  or  order,  Eules  S.  C.  Ord  LV.  r.  27.  The  Court 
may  also  appoint  a  guardian  for  the  purpose  of  consenting  on  be- 
half of  an  infant  under  the  Improvement  of  Lands  Act,  1864  (27 
&  28  Vict.  c.  114);  and  the  Limited  Owners  Residences  Act,  1870 
(33  &  34  Vict.  c.  5G);  to  concur  in  conveyance  of  infants'  estate 
under  the  Places  of  Worship  Sites  Act,  1873  (36  &  37  Vict.  c.  50); 
and  the  Vendors  and  Purchasers  Act  (37  &  38  Vict.  c.  78)  guardian 
to  consent  to  a  marriage  under  4  Geo.  4,  c.  76,  s.  16  (see  ante  p. 
729);  and  to  protect  an  infant's  interest  under  an  Act  of  Parliament 
by  opposition  or  otherwise,  2  Set.  Dec.  736;  also  a  guardian  to  con- 
sent to  presentation  to  a  living.  Re  Burford,  2  Set.  Dec.  736, 
4th  ed. 

And  if  there  are  no  trustees  of  a  settlement,  the  powers  of  a  tenant 
for  life  under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  if 
an  infant,  may  be  exercised  on  his  behalf  by  such  person  and  in 
such  manner  as  the  Court,  on  the  application  of  a  testa- 
mentary or  other  guardian  or  next  friend  of  *  the  infant,  [  *  733  ] 
either  generally  or  in  a  particular  instance,  orders,  Sect. 
60;  see  Wolstenholme  and  Turner,  p.  76,  2nd  ed.  (See  1  Set.  Dec. 
721,  722,  4th  ed.)  the  consent  of  the  father  or  the  testamentary 
guardian,  on  such  application  not  being  sufficient,  Be  James,  5  L. 
R.  Eq.  334;  Re  Caddick,  7  W.  R.  334. 

But  the  father  is  competent  to  concur  on  behalf  of  his  son  the 
infant  in  tail,  without  the  appointment  of  a  guardian  for  the  pur- 
pose, in  a  grant  made  by  himself  as  tenant  for  life  of  part  of  the 
settled  estate  as  a  church  site  under  the  Places  of  Worship  Sites 
Act,  1873  (36  &  37  Vict.  c.  50)  s.  1;  hi  re  Marquis  of  Salisbury, 
2  Ch.  D.  29. 

It  may  be  here  mentioned  that  by  3  &  4  Vict.  c.  90;  the  Court 
of  Chancery  has  jurisdiction  to  assign  the  care  of  any  infant  con- 
victed of  felony  to  a  voluntary  guardian. 
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V.  Jurisdiction  exercised  by  the  Court  over  Guardians  of  differ- 
ent Kinds.]  1.  Over  Blather. — So  great  is  the  power  with  which  the 
Court  is  intrusted,  that,  even  during  the  life  of  the  father,  it  will, 
when  necessary,  interfere  between  him  and  his  children,  if  they  are 
wards  of  the  Court.  One  instance,  viz.,  upon  the  appointment  of- 
a  guardian  by  a  stranger,  has  been  already  considered.  This  juris- 
diction was,  in  the  well-known  case  of  Wellesley  \.  Duke  of  Beau- 
fort, 2  Russ.  1,  treated  by  Lord  Eldon  as  not  admitting  of  a  doubt. 
[There  ai-e  fewer  kinds  of  guardians  found  in  American  practice 
than  in  the  English.] 

"The  law,"  said  his  Lordship,  "makes  the  father  the  guardian  of 
his  children  by  nature  and  by  nurture.  An  Act  of  Parliament  has 
given  the  father  the  power  of  appointing  a  testamentary  guardian 
for  them.  One  should  think  that  the  guardian  so  appointed  must 
have  all  the  authority  that  Parliament  could  give  him,  and  his  au- 
thority is,  perhaps,  as  strong  as  any  authority  that  any  law  could 
give.  But  it  is  above  a  ceutury  ago  since,  in  the  case  of  The  Duke 
of  Beaufort  v.  Berty  (IP.  Wms.  703),  the  Lord  Chancellor  of  that 
day  (Lord  Macclesfield)  determined  that  the  statute  guardian  was 
subject  to  all  the  jurisdiction  of  this  Court.  The  Lord  Chancellor, 
in  effect,  said,  'I  will  not  place  the  statute  guardian  in  a  situation 
more  free  from  the  jurisdiction  of  this  Court,  than  the  father  is 
in.'  So  that  he  applied  the  acknowledged  jurisdiction  over  the 
father,  as  a  justification  for  interfering  with  the  testamentary 
guardian.  The  former  jurisdiction  he  stated  as  the  acknowledged 
law  of  the  Court;  and  he  went  further,  for  he  added,  'that,  if  he 
had  a  reasonable  ground  to  believe  that  the  children  would  not  be 
properly  treated,  he  would  interfere,  upon  the  principle,  that,  pre- 
venting j  ustice  was  preferable  to  punishing  justice.^  "  [Guardian- 
lihip  by  nurture  is  not  even  so  clearly  distinguished  from  guardian- 
Bhip  by  nature,  as  in  the  English  practice,  because  with  us,  all 
children,  both  male  and  female,  inherit  alike:  2  Kent's  Com.  221, 

Macready  v.  Wilcox,  33  Com.  32L] 
[  *734  ]  In  accordance  with  these  *principles,  v/here  the  father 
is  insolvent,  his  character  is  bad,  and  he  has  deserted  his 
children,  or  is  endangering  their  property,  and  neglecting  their 
pducation,  d  fortiori  if  he  is  out  of  the  jurisdiction,  the  custody  of 
the  children  will  be  committed  to  a  person  to  act  as  guardian  (for 
a  guardian  cannot  be  appointed  during  the  father's  life);  and  a  re- 
ceiver will,  it  appears,  be  appointed  in  some  cases,  where  there  is 
no  opposition,  without  a  suit.  See  Kiffin  v.  Kiffin,  cited  1  P. 
Wms.  705;  Ex  parte  Mountfort,  15  Ves.  445;  Wilcox  v.  Drake,  2 
Dick.  631;  S.  C,  Jac.  250,  n.;  Re  England,  1  Euss.  &  My.  499; 
Thomas  v.  Roberts,  3  De  G.  &  Sm.  758;  an>l  see  Re  Cormicks,  2  I. 
E.  R.  264.  [The  People  v.  Olmstead,  27  Barb.  9:  Matter  of  Cuneen, 
17  How.  Pr.  516;  Commonwealth  v.  Dougherty,  1  Pa.  Leg.  Gaz. 
63.     The  court  will  always  take  care  that  the  custody  is  not  an  im- 
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proper  one:  English  v.  English,  32  N.  J.  Eq.  738;  Matter  of  Wal- 
dron,  13  Johns.  418.] 

In  Creuze  v.  Hunter,  2  Cox,  242,  a  petition  was  presented  stating 
the  entangled  state  of  Mr.  Hunter's  property,  and  that  he  was  an 
•outlaw,  and  resided  abroad,  and  that  his  son,  an  infant,  was  en- 
titled in  remainder  to  a  very  considerable  estate,  as  also  to  mainte- 
nance by  the  will  of  his  grandfather;  and  prayed  that  Mr.  Hunter 
might  be  restrained  from  taking  his  son  abroad,  or  improperly  in- 
terfering with  his  education,  which  was  then  principally  directed 
by  his  mother,  who  lived  separate  from  her  husband.  A£Qdavit8 
were  filed  on  both  sides,  imputing  very  improper  conduct  to  both 
father  and  mother.  Upon  the  petition  first  coming  on.  Lord  Thur- 
loiv,  C,  threw  out,  that  he  would  not  allow  the  colour  of  parental 
authority  to  work  the  ruin  of  the  child;  and  afterwards  ordered 
that  the'father  should  be  restrained  from  interfering  with  the  man- 
agement of  his  child  without  the  consent  of  Lord  Hawke  and  Mr. 
Adams,  whom  both  parties  allowed  to  be  proper  persons  for  such  a 
purpose. 

The  jurisdiction  of  the  Court  being  questioned  by  the  counsel 
for  Mr.  Hunter,  the  Lord  Chancellor  observed,  that  he  knew  there 
was  such  a  notion,  but  he  was  of  opinion  that  the  Court  had  arms 
long  enough  to  reach  such  a  case,  and  prevent  a  parent  from  preju- 
dicing the  health  and  future  prospects  of  the  child;  and  that,  when- 
ever a  case  was  brought  before  him,  hewowld  act  upon  this  opinion, 
if  the  House  of  Lords  thought  differently,  they  might  control  his 
judgment;  but  he  certainly  would  not  allow  the  child  to  be  sacri- 
ficed to  the  views  of  the  father.  See  S.  C,  2  Cro.  C.  C.  500,  n., 
Belt's  edit;  Jac.  250,  n.;  Ex  parte  Warner,  4:  Bro.  C.  C.  101; 
Skinner  v.  TVarner,  2  Dick.  779. 

Where  both  the  father  and  mother  have  been  guilty  of  miscon- 
duct, of  the  worst  kind,  the  guardianship  of  the  infants  will  be 
committed  to  other  persons,  but  a  liberal  allowance  will  be  made  to 
them  in  order  to  support  their  parents:  Allen  v.  Coster,  1  Beav.  202. 
[Guardianship  by  nature  is  quite  different  from  paternal  power. 
The  father,  although  the  guardian  by  nature,  has  no  control  over 
the  real  or  personal  estate  of  his  children:  Fonda  v.  Van  Home,  15 
Wendell,  631 ;  Kline  v.  Beebe,  G  Conn.  444.] 

Where  the  character  of  the  *father  is  good,  although  [  *  735  ] 
he  may  be  poor  or  insolvent,  his  children  will  not  be  taken 
from  him:  Kilpatrick  v.  Kilnatrick,  Macphers.  143;  In  re  Curtis, 
28L.  J.  (Ch.)  458. 

And  even  where  a  man  was  not  able  to  maintain  his  children,  and 
his  character  was  such  that  the  Court  would  not  have  appointed  him 
a  guardian,  the  Court  would  not  interfere  by  the  appointment  of  a 
guardian,  where  the  grandmother  not  having  any  property  to  settle, 
only  offered  to  undertake  and  covenant  to  maintain  them,  although 
it  would  have  been  most  beneficial  to  the  infants  to  have  been  taken 
out  of  the  custody  of  their  father  :  In  re  Fynn,  2  De  G.  «fe  Sm.  457. 
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And  see  Lord  Westmeath's  Case,  Jac.  251,  n.  [If  the  father  fails  to 
support  his  children,  they  acquire  a  right  ex  necessitate  rei  to  make 
contracts  for  their  own  support  :  Galbraith  v.  Black,  4  S.  &  R.  207; 
Jenues  v.  Emerson,  15  N.  H.  486;  Janney  v.  Alden,  12  Mass.  375.] 
In  cases  where  the  father  is  not  insolvent,  but  is  guilty  of  immorality, 
of  such  a  nature  as  is  likely  to  contaminate  the  morals  of  his  chil- 
dren, should  they  be  permitted  to  reside  with  him,  especially  if  his 
general  language  and  conversation  be  such  as  is  likely  to  corrupt 
their  minds  by  irreligious  and  atheistical  notions,  the  Court  has  not 
hesitated,  in  exercise  of  its  jurisdiction,  to  remove  the  children  from 
their  father.  See  Shelley  v.  Westbrooke,  Jac.  266  n. ;  Curtis  v.  Cur- 
tis, 5  Jur.  N.  S.  1147;  Re  Meades,  5  I.  li.  Eq.  98.  See  also  In  re 
Besant,  11  Ch.  D.  508. 

In  Wellesley  v.  The  Duke  of  Beaufort,  2  Euss.  1,  the  habits  of  the 
father  whose  children  were  taken  from  him  were  profligate,  and  his 
language  often  profane,  and  he  co-habited  in  his  own  house  in  open 
adultery  with  the  wife  of  another  man.  This  case,  on  appeal,  was 
affirmed  in  the  House  of  Lords  ;  2  Bligh,  N.  S.  114;  1  Dow  &  C. 
152  ;  see  Sugd.  Prop.  187. 

So,  where  it  was  established  to  the  satisfaction  of  the  Court  that 
the  father  of  children  from  ten  to  two  years  old  was  to  be  consid- 
ered as  guilty  of  an  unnatural  crime,  the  Court  not  only  refused  to 
give  possession  of  the  children  to  the  father,  but  even  after  he  had 
escaped  conviction  by  the  witnesses  not  appearing  against  him, 
would  not  allow  the  children  to  have  any  intercourse  with  him; 
and  even  if  they  had  been  with  him,  it  would  have  felt  it  to  be 
proper  to  remove  them  :  Anon.,  2  Sim.  F.  S.  54. 

If  a  father  be  living  in  a  state  of  habitual  drunkenness,  incapac- 
itating himself  from  taking  care  of  his  children's  education,  especi- 
ally if  he  poisons  the  minds  of  his  children  with  blasphemy,  the 
Court  would  take  care  that  the  children  should  not  be  under  the  con- 
trol of  a  person  so  debased  and  so  likely  to  injure  them.  See  Wel- 
lesley V.  The  Duke  of  Beaufort,  2  Russ.  30;  De  Manneville  v.  De 
Manneville,  10  Ves.  62;  .Warde  v.  Warde,  2  Ph.  786. 

Where,  moreover,  a  father,  who  had  for  four  years  aban- 
[  *  736  ]  doned  his  wife  and  his  child,— a  ward  of  *  Court,  and  who 
laboured  under  religious  delusions,  such  as  rendered  him 
totally  unfit  to  superintend  the' education  of  his  child,  he  was  re- 
strained from  interfering  with  his  custody,  and  there  was  a  refer- 
ence to  approve  of  a  proper  person  to  act  as  guardian :  Thomas  v. 
Roberts,  3  De  G.  &  Sm.  758. 

So,  where  a  father  who  had  been  bankrupt,  had  by  his  cruel  be- 
haviour to  his  wife  compelled  her  to  exhibit  articles  of  peace  against 
him  under  which  he  was  committed  to  Newgate  for  want  of  bail, 
previous  to  which  event  he  had  no  settled  place  of  abode,  and  was 
unable  to  provide  for  his  infant  children  or  wife,  upon  a  petition 
presented  by  them,  the  Lords  Commissioners  Eyre,  Ashhurst,  and 
Wilson  referred  it  to  a  Master  to  approve  of  a  proper  person  to  have 
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the  care  of  their  persons  and  superintendence  of  their  education 
during  their  minorities,  and  that  the  father  might  be  restrained 
from  removing  them  from  the  several  schools  and  situations  where 
they  had  been  placed  by  their  mother  and  her  relations  :  Ex  parte 
Warner,  4  Bro.  C.  C  101;  S.  C.  nom.  Skinner  v.  Warner,  2  Dick. 
779.  [To  deprive  the  father  of  the  custody  of  his  children  for  fail- 
ure to  properly  maintain  them,  the  authorities  hold  that  the  infant 
must  not  oniy  be  in  want,  but  that  the  father  neglected  or  refused 
to  provide  for  their  support  :  Weeks  v.  Marrow,  40  Me.  157:  Town- 
send  V.  Burnham,  33  Barb.  270;  Brown  v.  Derlocb,  28  Ga.  486; 
Farmington  v.  Jones,  36  N.  H.  271.] 

However,  acts  on  the  part  of  a  father  which,  although  somewhat 
cruel,  amount  to  little  more  than  harshness  or  severity  (see  Curtis 
V.  Curtis,  5  Jur.  N.  S.  1147,  and  cases  there  cited),  although  they 
may  be  such  as  may  prevent  his  wife  from  living  happily  with  him, 
provided  they  be  not  such  as  to  contaminate  the  morals  of  his  chil- 
dren {Re  Spence,  2  Ph.  252),  will  not  afford  sufficient  grounds  for 
the  Court  of  Chancery  to  interfere  with  the  father's  power  over  his 
children. 

Nor  will  the  fact  that  he  had  formerly  been  given  up  to  idleness, 
profligacy,  and  drunkenness  :  Re  Halliday,  17  Jur.  56. 

Where  a  father  is  guilty  of  gross  ill-treatment  and  cruelty  towards 
his  children  it  is  a  sufficient  cause  for  the  Court  to  supersede  his 
authority  as  a  parent.  See  Whitfield  v.  Hales,  12  Ves.  492,  in  which 
case  it  appeared  that  the  father  was  imprisoned  on  a  prosecution  for 
gross  ill  treatment  and  cruelty  towards  his  infant  children. 

But  the  Court  has  refused  to  deprive  a  father,  though  living  in 
adultery,  of  the  custody  of  his  child,  where  he  did  not  bring  the 
child  in  contact  with  the  woman  with  whom  he  was  so  living  ;  or  to 
order  him  to  permit  the  mother  to  have  access  to  the  child,  where 
no  misconduct  on  his  part  was  shown  with  reference  to  the  manage- 
ment and  education  of  the  child.  Thus,  in  Ball  v.  Ball,  2  Sim.  35, 
where  a  lady  and  her  daughter,  who  was  about  fourteen  years  of 
age,  presented  a  petition,  stating  that  the  father  was  living 
ia  habitual  adultery  with  another  woman,  on  *  account  of  [  *  737  ] 
which  divorce  had  been  obtained  in  the  Ecclesiastical 
Courts,  and  praying  that  the  daughter  might  be  placed  under  the 
mother's  care,  sheofferiyig  to  maintain  her  at  her  men  expense,  or  that 
the  mother  might  be  permitted  to  have  access  to  her  at  all  conven- 
ient times.  Sir  Anthony  Hart,  V.-C,  dismissed  the  petition.  "  This 
Court,"  said  his  Honor,  "has  nothing  to  do  with  the  fact  of  the 
father's  adultery,  unless  the  father  brings  the  child  into  contact 
with  the  woman.  All  the  cases  on  this  subject  go  upon  that  distinc- 
tion, when  adultery  is  the  ground  of  a  petition  for  depriving  the 
father  of  the  common  law  right  over  the  custody  of  bis  children. 
,  .  .  Some  conduct  of  the  father,  with  reference  to  the  manage- 
ment and  education  of  the  child,  must  be  shown  to  warrant  an  inter- 
ference with  his  legal  right."  [Courts  of  justice  may,  in  their  sound 
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discretion  and  when  the  morals  or  safety  of  the  children  strongly  re- 
quire it,  withdraw  their  cnstody  from  their  father  and  confer  it  on 
the  mother,  or  take  the  children  from  both  parents  and  place  the 
care  and  custody  of  them  elsewhere  :  Story's  Eq  Sec.  1341,  2  Kent. 
Com.  205,  and  cases  therein  cited.] 

This  decision  of  Sir  Anthony  Hart  is  certainly  a  harsh  one, 
although,  perhaps,  he  may  have  been  right,  as  the  mother  did  not 
offer  to  make  a  provision  for,  but  only  to  maintain  the  child;  but  it 
is  clear  that  access  would  have  been  allowed  to  the  mother  had  the 
children  been  wards  of  the  Court.     See  Anon.,  Jac  264,  n. 

Even  where  children  are  taken  from  the  custody  of  the  parent, 
access  or  communication  with  him  will,  if  proper,  be  permitted. 
See  Wellesley  v.  The  Duke  of  Beaufort,  2  Russ.  43:  in  which  case, 
when  it  was  referred  to  the  Master  to  considpr  under  whose  care 
and  custody  the  children  should  be  placed.  Lord  Eldon  observed, 
"that  into  whatsoever  hands  the  children  might  fall,  it  would  be 
their  duty  to  consult  the  interest  and  happiness  of  the  children,  by 
allowing  filial  affection  and  duty  towards  their  father  to  operate  to 
the  utmost."  [If  the  paternal  influence,  by  reason  of  immoral  con- 
duct or  otherwise,  is  injurious  to  the  children,  the  father  will  be  de- 
prived of  their  custody:  Garner  r.  Gordon,  41  Ind.  92:  Corrie  u. 
Corrie,  42  Mich.  509;  Ex  parte  Schumpert,  G  Rich.  Eq.  344.] 

The  jurisdiction  of  the  Court  over  infants  was  much  increased  by 
TalfourdCs  Act  (2  &  3  Vict.  c.  54),  which  enabled  the  Court  to  give 
to  the  mother  access  to  her  children,  and  even  the  custody  of  her 
children  under  seven  years  of  age,  and  thus  enabled  her,  when  ill- 
treated  by  her  husband,  to  assert  her  rights  as  a  wife,  without  the  fear 
of  losing  what  is  naturally  so  dear  to  her  as  a  mother — the  society 
of  her  children.  See  Warde  v.  Warde,  2  Ph.  786;  Ex  imrte  Bartlett^ 
2  Coll.  661;  Re  Halliday.  17  Jur.  56;  He  Curtis,  28  L.  J.  (Ch.)  458; 
Re  TomUnson,  3  De  G.  &  Sm.  371.  But  the  Court  refused  to  make 
an  order  where  the  wife  had  left  her  husband  without  cause  (Re 
Taylor,  11  Sim.  178);  and  where  her  conduct  had  been  bad  and 
was  likely  to  be  injurious  to  her  children.  Re  Windscom,  2  Hem. 
&  M.  540;  and  see  Shillito  v.  Collett,  8  W,  R.  (V.-C.  K.)  083. 

For  further  cases  on  2  &  3  Vict.  c.  54,  see  Morgan  and 
'[  *738  ]  Chute's  Chancery  Statutes  and  *  Orders,  309,  5th  ed.;  2 
Dan.  Ch.  Pr.,  pp.  1926,  1927,  5th  ed. 

The  Legislature  has  repealed  2  &  3  Vict.  c.  54,  by  The  Infants 
Custody  Act,  1873  (36  &  37  Vict.  c.  12)— an  Act  still  more  favour- 
able to  married  women.  It  is  thereby  amongst  other  things  enacted, 
that  "from  and  after  the  passing  of  this  Act  (24th  April,  1873),  it 
shall  be  lawful  for  the  High  Court  of  Chancery  in  England  or  in 
Ireland  respectively,  upon  hearing  the  petition  by  her  next  friend 
of  the  mother  of  any  infant  or  infants  under  sixteen  years  of  age,  to 
order  that  the  petitioner  shall  have  access  to  such  infant  or  infants, 
at  such  times  and  subject  to  such  regulations  as  the  Court  shall 
deem  proper,  or  to  order  that  such  infant  or  infants  shall  be  delivered 
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to  the  mother,  and  remain  in  or  under  her  custody  or  control,  or 
shall,  if  already  in  her  custody  or  under  her  control,  remain  there- 
in until  such  infant  or  infants  shall  attain  such  age,  not  exceeding 
sixteen,  as  the  Court  shall  direct:  And  further,  to  order  that  such 
custody  or  control  shall  be  subject  to  such  regulations  as  regards 
access  by  the  father  or  guardian  of  such  infant  or  infants,  and 
otherwise,  as  the  Court  shall  deem  proper."  Sect.  1.  In  determin- 
ing whether  the  custody  of  an  infant  child  ought  to  be  given  (o  or 
retained  by  the  mother,  the  Court  will  take  into  consideration  three 
matters — the  maternal  right,  the  marital  duty,  and  the  interest  of 
the  child.  See  In  re  Elderton  Infants,  25  Ch.  D.  220.  [There  is  a 
constantly  increasing  liberality  in  favor  of  the  mother,  which  is  much 
strengthened  by  positive,  legislation.] 

Where  a  husband  having  abandoned  his  wife  and  kidnapped  the 
only  child  of  the  marriage,  a  boy  of  three  years  old,  and  was  more- 
over a  co-respondent  in  a  pending  divorce  action  charging  him  with 
adultery  {In  re  Taylor,  an  Infant,  4  Ch.  D.  157),  and  where  the  hus- 
band had  committed  such  a  breach  of  marital  duty  as  prevented  the 
children  of  the  marriage  having  tbe  joint  care  and  affection  of  both 
parents  {In  re  Elderton  Infants,  25  Ch.  D.  220),  the  Court  has  held 
that  the  mother  ought  to  have  the  custody  of  the  children  until 
further  order. 

And  the  Court  will  look  at  all  the  surrounding  circumstances  be- 
fore they  will  accede  to  the  application  of  the  father  of  a  female 
child  of  tender  years  to  remove  her  from  the  custody  of  tho  mother 
and  other  relations  whose  conduct  with  regard  to  the  child  is  un- 
impeached,  and  place  her  under  his  control:  In  re  Ethel  Broicn,  13 
Q.  B.  D.  014.  [Story  says,  "it  is  an  entire  mistake  to  suppose  thafc 
the  Court  is  bound  to  deliver  over  the  infant  to  its  father,  or  that 
the  latter  has  an  absolute  vested  right  to  its  custody."  Judge 
Story  in  United  States  v.  Green,  3  Mason,  382.] 

As  to  the  right  of  the  mother  to  the  custody  of  an  illegitimate 
child,  see  Re  White,  10  L.  T.  349;  The  Queen  v.  Nash,  10  Q.  B.  D. 
454.  [See  as  to  the  custody  of  illegitimate  children,  Eobalina  v. 
Armstrong,  15  Barb.  247;  Lower  Augusta  x\  Selinsgrove,  G4  Pa.  St» 
166;  Commonwealth  v.  Fee,  6  S.  &  R.  255;  Barela  v.  Roberts,  34 
Texas,  554;  Pratt  v.  Nitz,  48  Iowa,  33;  Alfred  v.  McKay,  30  Ga. 
440.] 

The  misconduct  of  the  wife  will  disentitle  her  to  claim  tho  custody 
of  her  children,  and  even  after  the  passing  of  the  last  Act,  the 
Chancery  Division  has  taken  from  a  mother  tho  custody 
of  a  child  to  *  which  she  was  entitled  under  a  deed  of  ["^^739] 
separation,  where  she  had  been  guilty  of  such  misconduct 
as  would  in  the  case  of  a  father  be  the  ground  for  removing  the 
child  from  his  custody.  See  In  re  Besent,  11  Ch  D.  508.  'I  here 
by  a  covenant  in  a  separation  deed  executed  after  the  passing  of 
the  Infants  Custody  Act,  1873,  (36  &37  Vict.  c.  12)  a  father  agreed 
that   his  infant  daughter  should  remain  in  her  mother's  ciastody 
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during  eleven  months  in  each  year.  The  mother  held  and  promul- 
gated atheistical  opinions,  and  refused  to  allow  the  child  to  receive 
any  religious  instruction.  She  also  published  and  circulated  an 
obscene  book.  The  child  was  made  a  ward  of  Court,  being  then 
about  eight  years  old.  Ii,  was  held  by  the  Court  of  Appeal  affirming 
the  decision  of  Sir  G.  Jessel,  M.E..,  that  to  bring  up  in  the  religion 
of  her  father  was  a  duty  which  the  Court  owed  xo  its  wai'd,  and 
was  unaffected  by  the  covenant  in  the  separation  deed;  and  also 
that  the  refusal  of  religious  instruction  to  the  child  and  the  publica- 
tion of  the  obscene  book  were  in  themselves  separate  grounds  for 
removing  her  from  the  custody  of  the  mother. 

So  in  Carnegie' s  Case,  11  Ch.  D.  512,  cited.  In  that  case  the 
lady  after  the  separation  took  to  immoderate  drinking  to  such  an 
extent  as  to  incapacitate  her  for  considerable  periods  of  the  day 
from  exercising  any  control  over  herself  or  her  actions.  In  that 
case,  Sir  G.  Jessel,  M.  E.,  although  the  separation  deed  contained 
clauses  similar  to  those  in  the  last- mentioned  case,  took  away  the 
custody  of  the  child  (a  boy)  from  the  mother  and  gave  it  to  the 
father.  [If  the  custody  of  the  child  is  in  dispute,  the  Court  may 
make  temporary  arrangements  for  its  custody:  Re  Welch,  74  N.  Y. 
299;  Huston  v.  Townsend,  6  Rich.  Eq.  249.] 

As  to  the  practice  on  a  motion  to  vary  an  order  under  section  1, 
giving  the  custody  of  an  infant  to  the  mother  "until  further  order." 
See  In  re  Holt,  16  Ch.  D.  115.     See  2  Set.  Dec.  745. 

The  right  to  the  cilstody  of  children  may  be  enforced  both  by 
a  father,  or  in  the  event  of  his  death  by  the  guardians,  by  means  of 
a  writ  of  habeas  corpus,  and  if  they  have  not  arrived  at  years  of 
discretion  {Reg.  v.  Greenhill,  4  Ad.  &  Ell.  624;  In  re  Hakeivill,  12 
C.  B.  223;  Reg.  v.  Clarke,  7  Ell.  &  Bl.  186;  Reg.  v.  Howes,  3  Ell. 
&.  Ell.  332;  7  Jur.  N.  S.  22),  except  where  the  conduct  of  the  father 
had  been  grossly  immoral  or  he  wanted  the  children  for  an  unlaw- 
ful purpose  {Reg.  v.  Clarke,  Re  Race,  7  Ell.  &  Bl.  186,  199;  Re 
Turner,  41  L.  J.  Q  B.  142),  a  Court  of  law  would  deliver  them  to 
him,  although  he  were  of  a  very  bad  character  {Ex  |>ar/e  Skinner, 
9  Moore,  278),  or  although  circumstances  existed  under  which  the 
Court  of  Chancery  would  hold  that  he  had  forfeited  his  right  to  the 
custody:  Reg.  v.  Isleij,  5  Ad.  &  Ell.  441. 

As  to  order  for  habeas  corpus,  see  2  Set.  Dec.  754,  4th  ed.  [In 
the  United  States  proceedings  as  to  the  custody  of  children  are 

usually  conducted  by  a  writ  of  habeas  corpus.^ 
[  *740]  *The  children,  however,  if  they  had  arrived  at  years  of 
discretion,  i.  e.,  might  choose  their  own  custody,  and  the 
Court  would  not  deliver  them  to  the  father  against  their  wishes: 
Re  Andrews,  8  L.  R.  Q.  B.  153;  Re  Shanahan,  20  L.  T.  183;  Re 
Connor,  16  I.  C.  L.  112. 

But  these  decisions  upon  habeas  corpus  have  no  application  where 
a  child  being  already  in  the  custody  of  the  father,  an  application  is 
made  to  Court  against  him,  for  in  such  case  the  paternal  authority 
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remains  until  the  child,  if  not  emancipated  by  marriage,  attains  the 
age  of  twenty  one.  See  In  re  Agar-Ellis,  Agar-Ellis  v.  Lascelles, 
24  Ch.  D.  317,  where  the  Court  refused  at  the  instance  of  a  daugh- 
ter, a  ward  of  Court  in  her  seventeenth  year,  to  interfere  with  the 
right  of  her  father  to  place  restrictions  on  her  intercourse  with  her 
mother. 

Where,  however,  a  icarcl  was  produced  before  a  judge  of  the 
Court  of  Chancery,  he  might  order  him  to  be  delivered  to  the  guar- 
dian, though  he  were  of  years  of  discretion  (Bochford  v.  Hackman, 
Kay,  309)  to  remain  where  he  was  (Harrison  v.  Goodall,  Kay,  310 
n.{ Re  Lyons,  22  L.  T.  N.  S.  770),  or  to  go  at  liberty:  Ibid.  And 
And  see  Bond  v.  Roberts,  13  Sim.  400;  Kay,  309  cited.  It  must, 
however,  be  remembered  that  by  the  Judicature  Act,  1873  (30  &  37 
Vict.  c.  06),  it  has  been  enacted  that  in  questions  relating  to  the 
custody  and  education  of  infants  the  rules  of  equity  shall  prevail. 
Sect.  25,  subs.  10. 

Hence  on  an  application  by  a  father  to  any  Division  of  the  High 
Court  to  obtaiu  the  possession  of  his  child  by  a  writ  of  habeas  cor- 
pus no  order  will  be  made  in  bis  favour  if  there  are  reasons  against 
his  having  the  custody,  which  would  heretofore  have  operated  upon 
the  Courts  of  equity  in  such  a  ease.  See  Re  Goldsivorthy,  2  Q.  B. 
D.  75:  there  the  affidavits  of  the  mother  and  others,  in  answer  to  a 
rule  for  a  habeas  corpus  by  a  father  to  remove  his  child  (a  boy  of 
nine  years  of  age)  from  the  custody  of  the  child's  maternal  grand- 
father, disclosing  facts  which  showed  the  applicant  to  be  a  person 
of  intemperate  and  vicious  life,  and  in  the  habit  of  using  gross  and 
disgusting  language  as  well  as  personal  violence  to  his  wife,  the 
Court  of  Queen's  Bench  Division  declined  to  interfere,  the  present 
custody  of  the  child  being  unobjectionable.  "All  we  have  to  deter- 
mine," said  Pollock,  B.,  "  is  whether  the  present  case  is  brought 
within  the  rules  and  principles  upon  which  Courts  of  equity  have 
been  heretofore  guided  in  cases  of  this  kind.  I  think  it  is.  It  is 
the  case  of  a  man  habitually  indulging  in  inebriety,  and  in  the  use 
of  violence  and  language  of  a  character  the  most  abominable  that 
can  be  conceived.  Such  conduct  must  of  necessity  ser- 
iously affect  the  *  interest  and  welfare  of  the  child.  For  [  *  741  ] 
these  reasons  I  think  it  is  inexpedient  that  the  present  cus- 
tody of  the  child  should  be  interfered  with."  And  see  In  re  Ethel 
Brown,  13  Q.  B.  D.  614.  [It  is  in  the  sound  discretion  of  the 
Court  to  alter  the  custody  of  infants,  or  not:  State  v.  Richardson, 
40  N.  H.  272;  State  v.  Banks,  25  Ind.  495.  Ex  parte  Williams,  11 
Rich.  452.] 

And  it  is  no  good  reason  for  a  Court  declining  to  exercise  juris- 
diction in  such  a  case  that -proceedings  between  the  husband  and 
wife  are  pending  in  Divorce  Court,  because,  although  that  Court 
has  by  means  of  viva  voce  evidence  a  better  opportunity  of  inquir- 
ing into  a  matter  of  such  a  kind  than  any  other  Court,  the  inquiry 
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into  the  proper  custody  of  the  children  is  there  a  merely  collateral 
one.     Re  Goldsivorthy,  2  Q.  B.  D.  75,  84,  85. 

In  a  recent  case  Brett,  L.  J.,  observed  that  the  Court  of  Appeal 
did  not  agree  that  the  law  as  to  writs  of  habeas  coiyus  had  been 
altered  by  the  Judicature  Act,  1873,  as  they  thought  that  Courts  of 
Law  and^Equity  administered  the  law  alike  in  proceedings  under 
writs  of  habeas  corpus.  In  re  Agar-Ellis,  Agar  Ellis  v.  Lascelles, 
24  Ch.  D.  323. 

When  a  suit  has  been  commenced  to  determine  who  ought  to  have 
the  custody  of  an  infant,  it  is  of  great  importance  that  the  next 
friend  should  be  in  a  position  to  exercise  his  duties  impartially  and 
without  undue  favour  to  the  defendants,  hence  not  only  according 
to  the  established  practice  a  defendant  cannot  be  a  next  friend,  but 
also  a  person"  who  is  in  substance  though  not  in  form  one  of  the  de- 
fendants, as  for  instance  where  he  is  connected  with,  and  is  ap 
pointed  by  them,  will  be  removed  from  the  office  of  next  friend  be- 
cause he  is  not  in  a  position,  and  is  not  in  the  least  likely  to  look 
after  the  interests  of  the  infant,  if  they  should  conflict  with  the  in- 
terests of  the  defendants.  Bi  re  Burgess,  Burgess  v.  Bottomley,  25 
Ch.  D.  243,  246. 

2.  Jurisdiction  exercised  over  Testamentary  Guardians  and  Guar 
dians  appointed  by  the  Court.^ — The  Court  will  much  more  readily 
interfere  in  the  case  of  a  testamentary  guardian;  than  with  the 
authority  or  discretion  of  a  father.  In  the  latter  case  it  does  not 
interfere  because  of  the  great  trust  and  faith  it  has  in  the  natural 
affection  of  the  father  to  perform  his  duties,  and  therefore  gives 
him  corresponding  rights.  In  re  Agar-Ellis,  Agar-Ellis  v.  Lascelles, 
24  Ch.  D.  328. 

The  testamentary  guardian  stands  in  an  entirely  different  posi- 
tion. The  I'ight  is  given  to  him  as  a  trust  to  be  exercised,  and  the 
Court  will  interfere  with  his  discretion  in  exercising  that  trust  in  a 
a  way  in  which  it  never  will  interfere  with  the  discretion  of  a  father. 
{Tb.  332).  There  is  no  doubt  therefore  as  to  the  jurisdiction  of  the 
Court  to  interfere  in  the  case  of  a  testamentary  guardian,  if  his 
conduct  be  improper  {Duke  of  Beaufort  v.  Berty,  1  P. 
[  *  742  ]  *  Wms.  704);  although  it  will  not,  it  seems,  do  so  per- 
haps so  readily  as  in  the  case  of  guardians  appointed  by 
itself:  InreGoode,  1  Ir.  Ch.  Rep.  256.  And  it  seems  to  be  the 
better  opinion,  that  a  testamentary  guardian  cannot  be  actually  re- 
moved from  his  office,  though  upon  a  proper  case  being  made  out, 
be  will  be  suspended,  and  a  proper  person  will  be  appointed  to  act 
as  guardian,  and  to  superintend  the  maintenance  and  education  of 
the  infant:  Foster  v.  Denney,  2  Ch.  Ca.  237;  S.C,  1  Eq.  Ca.  Ab. 
260,  pi.  3;  Ingham  v.  Bickerdike,  5  Madd.  275.  So  on  the  bank- 
ruptcy or  insolvency  of  a  testamentary  guardian,  a  proper  person 
will  be  appointed  to  have  the  care  of  the  person  (Smith  v.  Bate,  2 
Pick.  031);  or  to  have  the  care  of  the  maintenance  and  education 
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(Heyskamv.  Heysham,  1  Cox,  179)  of  ths  infant;  and  orders  are 
frequently  made,  regulating  the  conduct  both  of  testamentary  guar- 
dians and  guardians  appointed  by  the  Court  (Roach  v.  Garvan,  1 
Ves.  160;  Spencer  v.  Earl  of  Chesterfield,  Amb.  140;  O'Keeffe  v. 
Casey,  1  S.  &  L.  10(3;  Ex  parte  The  Earl  of  Ilchester,  7  Ves.  381); 
but,  as  was  decided  in  the  principal  case,  the  pecuniary  interest 
•which  a  testamentary  guardian  may  have  in  the  death  of  the  ward. 
will  be  no  ground  for  superseding  him:  Morgan  v.  Dillon,  9  Mod. 
185;  Dillon  v.  Lady  Mount  Cashel,  4  Bro.  P.  C.  306,  Toml.  edit.; 
Corbet  v.  Tottenham,  1  Ball.  &  B.  59.  [The  powers  of  a  testamen- 
tary guardian  depend  entirely  upon  the  particular  terms  of  the  will 
from  which  he  derives  his  authority:  Wardwell  v.  Wardwell,  9 
Allen,  518;  Thompsons  Thompson,  55  How.  (N.  Y.)  494.] 

The  marriage  of  a  female  testamentary  guardian  does  not  de- 
termine the  guardianship:  Roach  v.  Garvan,  1  Ves.  160;  Dillon  v. 
Lady  Mount  Cashel,  4  Bro.  P.  C.  306,  Toml.  edit.  But  in  Jones  v. 
Powell,  9  Beav.  345,  it  was  said  by  Lord  Langdale,  M.  Pi.,  that, 
although  the  Court  does  not  ordinarily  interfere  with  a  testamentary 
guardian,  it  has  an  undoubted  control  over  any  alloicance  directed 
to  be  paid  to  him;  and  if  such  a  guardian,  being  a  feme  sole,  mar- 
ries, it  seems  right  to  see  what  ought  to  bo  done.  It  might  proba- 
bly be  the  most  beneficial  thing  to  continue  the  feme  covert  guar- 
dian; but  it  ought  in  some  way  or  other  to  appear.  In  that  case, 
therefore,  on  a  petition  for  increased  rnaintenance,  ho  thought  that 
he  must  require  it  to  be  shown  by  atfidavit,  that  it  would  be  for  the 
benefit  of  the  infants  to  continue  to  reside  with  their  mother,  who 
was  one  of  their  testamentary  guardians,  notwithstanding  her 
second  marriage. 

In  general,  the  testamentary  guardian,  or  guardian  appointed  by 
the  Court,  v/ill  be  entitled  to  the  custody  of  the  infant's  person,  but 
the  Court,  as  in  the  principal  case,  will  exercise  its  discretion  either 
in  ordering  the  ward  to  be  delivered  up  to  the  guardian,  or  in  per- 
mitting him  to  reside  with  the  mother,  or  that  she  may 
have  access  to  him:  Ex  parte  The  Earl  *  of  Ilchester,  7  [  *743] 
Ves.  380;  Wright  v.  Nay  lor,  5  Madd.  77;  Talbot  v.  The 
Earl  of  Shreicsburtj,  4  My.  &  Cr.  6/2,  683;  for  "though,"  as  Lord 
Eldon  observes,  "the  efPeet  of  the  appointment  of  a  guardian  is  to 
commit  the  custody  of  the  guardianship,  this  Court  looks  with  great 
anxiety  to  the  execution  of  the  duty  belonging  to  the  guardian,  and 
the  attention  expected  to  be  paid  to  the  reasonable  wishes  of  the 
natural  parent.  Though  it  is  not  necessary  in  this  instance,  upon 
such  a  contest,  it  is  important  to  observe,  that  it  can  never  end 
happily  but  by  implanting  in  the  hearts  of  the  children  filial  and 
dutiful  feelings  toward  the  parent;  the  best  and  most  important 
duty  imposed  upon  the  guardian  by  the  deceased  parent:"  Ex  parte 
The  Earl  of  Ilchester,  7  Ves.  381.  In  Courtois  v.  Vincent,  Jac.  268, 
access  to  her  children  was  allowed  to  the  mother  of  illegitimate 
children,  although  a  guardian  was  appointed  by  the  Court. 
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Access  will  also  be  allowed  to  the  friends  of  a  deceased  parent  : 
Hunters.  i¥ac?-ae,  Macphers.  112. 

It  seems  that  every  order  respecting  the  custody  of  an  infant, 
whether  granting  or  refusing  the  petition  as  to  its  custody,  is  to  be 
treated  as  a  final  judgment,  and  therefore  subject  to  appeal  :  Stuart 
V.  The  Marquis  of  Bute,  9  Ho.  Lo.  Ca.  440. 

The  guardian  will  be  allowed  to  regulate  the  mode  and  sell  the 
place  for  the  education  of  his  ward,  whose  obedience  will  be  enforced 
by  the  Court.  See  Hall  v.  Hall,  3  Atk.  721,  where  a  boy  was  com- 
pelled to  return  to  Eton  ;  Mitchell  \.  Duke  of  Manchester ,  Vfick.  129, 
where  the  infant  plaintiffs  were  ordered  to  return  to  the  university 
to  pursue  their  studies,  and  Tremain^s  Case,  1  Stra.  173,  where, 
"being  an  infant  he  went  to  Oxford,  contrary  to  the  orders  of  his 
guardian,  who  would  have  him  go  to  Cambridge,  and  the  CcMrt  sent 
a  messenger  to  carry  him  from  Oxford  to  Cambridge  ;  and  upon  his 
returning  to  Oxford  there  went  another  tarn  to  carry  him  to  Cam 
bridge,  quam  to  keep  him  there." 

So  where  a  father  objected  to  his  infant  son,  a  ward  of  Court,  tak- 
ing monastic  vows,  an  injunction  was  awarded  restraining  a  person 
from  inducing  him  to  do  so,  and  the  serjeant-at-arms  was  ordered 
to  take  the  ward  into  custody  and  bring  him  before  the  Court  : 
Todd  V.  Todd,  2  Set.  Dec.  753,  4th  ed. 

Where  the  guardians  differ  as  to^the  mode  of  education,  the  Court 
will  decide  between  them  (Duke  of  Beaumont  v.  Berty,  1  P.  Wms. 
702  ;  and  see  Stuart  v.  Marquis  of  Bute,  9  Ho.  Lo.  Ca.  440);  and  in 
the  appointment  of  guardians  by  the  Court,  much  weight  will  be 
given  to  the  wishes  of  the  deceased  father  ( Campbell  v.  Mackay,  2 
My.  &  C.  34);  of  which  parol  proof  was  received  in  Anon., 
[  *  744  ]  2  Ves.  56,  *  but  rejected  in  Storke  v.  Storke,  3  P.  Wms. 
51. 

Although  the  father  may  have  appointed  a  testamentary  guar- 
dian, if  he  has  by  his  will  desired  that  some  one  else  should  have 
the  custody  of  his  children,  his  wishes  as  to  the  custod  v  will  be  com- 
plied with."  See  Knott  v.  Cotte,  2  Ph.  192  ;  Duke  of  Beaufort  v. 
Berty,  1  P.  Wms.  706;  see  also  Hartley  v.  Synith,  10  W.  E.  (L.  J.) 
763;  reversing  S.  C,  lb.  (V.-C.  S.)  750. 

As  to  orders  placing  ward  as  a  pupil,  or  at  school,  or  as  an  ap- 
prentice.    See  Set.  Dec.  728,  4th  ed. 

Where  a  female  infant  has  arrived  at  years  of  discretion,  the  Court 
will  consult  her  wishes  as  to  which  of  her  guardians  she  desires  to 
reside  with  (Storke  v.  Storke,  3  P.  Wms.  50),  and  has  even  allowed 
her  at  her  option  to  remain  in  the  custody  of  a  person  who  was  not 
a  guardian,  in  preference  to  the  legal  guardian  (Bridget  Hides  Case, 
3  Salk.  178;  and  see  Anon.  2  Ves.  374).  But  in  such  a  case  the 
Court  would  order  the  person  so  chosen  to  have  the  custody  to  enter 
into  recognizances  not  to  allow  her  to  marry  say  by  leave  of  the 
Court :  Bridget  Hide's  Case,  3  Salk.  178;  and  see  Be  Lyons,  22  L.  T. 
N.  S.  770. 

776 


LYIIE  V.  COUNTESS  OF  SHAFTSBURY.  *  745 

The  wishes  of  the  father,  whether  expressed  or  implied,  as  to  the 
religion  ia  which  his  children  are  to  be  educated,  will  be  attended 
toby  the  Court ;  and  the  Court  will  not  control  a  guardian  in  bring- 
ing up  a  child  in  a  different  faith  from  that  of  the  Established  Church, 
if  it  be  the  religion  of  the  father.  Thus,  in  Talbot  v.  The  Earl  of 
Shreivsbury,  4  My.  &  Cr.  G72,  where  a  Roman  Catholic  father,  whose 
wife  was  a  Protestant,  had  appointed  a  Roman  Catiiolic  priest  sole 
testamentary  guardian  of  his  children,  Lord  Cottenham  refused  to 
interfere  with  the  discretion  of  the  testamentary  guardian  as  to  the 
faith  in  which  he  educated  his  wards.  "  In  the  first  place,"  said 
his  Lordship,  "I  find  this  child  born  of  a  Roman  Catholic  father, 
who,  though  he  married  a  Protestant  lady,  did  not,  on  that  mar- 
riage, enter  into  any  stipulation  as  to  the  taith  in  which  his  chil- 
dren should  be  brought  up.  I  find  the  father,  who  had  the  power  of 
regulating  the  method  of  bringing  up  his  children,  and  of  extend- 
ing that  power  after  his  death,  appointing,  as  a  testamentary  guar- 
dian, a  clergyman  of  the  Roman  Catholic  Church,  and  I  think  it  im- 
possible tliat  the  father  could  more  distinctly  indicate  his  wishes  as 
to  the  faith  in  which  his  child  should  be  brought  up.  Although  the 
father  has  not  the  power  of  regulating,  after  his  death,  the  faith  in 
which  his  child- should  be  brought  up,  the  Court  Avill  pay  great  at- 
tention to  the  expression  of  his  wishes,  and  he  can  exercise  that 
power  indirectly  by  appointing  a  guardian  of  that  faith. 
When,  therefore,  a  Roman  Catholic  *  father  appoints  a  [  *  745  J 
Roman  Catholic  guardian,  there  can  be  no  doubt  as  to  the 
father's  intention  ;  and  if  I  were  to  interfere  with  the  exercise  of  the 
guardian's  discretion  as  to  the  faith  in  which  the  child  ehould  be 
educated,  I  should  be  doing  an  act  of  very  great  injustice.  Nothing 
can  be  more  dear  to  a  father  than  regulating  the  religious  education 
of  his  child  ;  and  if  I  were  to  interfere  in  the  manner  which  is  de- 
sired, I  should  adopt  a  course  to  induce  those  dissenting  from  the 
Established  Church  to  suppose  that  this  Court  would  interfere  to 
control  the  education  of  their  children."  See  In  re  Cormralls,  Mi- 
nors, 2  Ir.  Jur.  N.  S.  148;  In  re  Broimie,  a  Minor,  2  Ir.  Ch.  Rep. 
151;  In  re  Kellers,  5  Ir.  Ch.  Rep.  328;  Davis  v.  Davis,  10  AV.  R. 
(Y.-C.  K.)  245. 

Where  the  father  has  not  left  or  expressed  any  direction  or  in- 
struction as  to  the  religion  in  which  his  infant  children  are  to  be 
educated,  the  Court  will  presume  that  his  wishes  were  that  they 
should  be  educated  in  his  own  religion:  Re  North,  11  Jur.  17;  In 
re  Netvbery,  1  L.  R.  Eq.  431;  1  L.  R.  Ch.  App.  263;  Re  Austin,  34 
L.  J.  N.  S.  (Ch  )  192,  499;  Austin  v.  Austin,  34  Beav.  257;  Haivks- 
ivorth  V.  Haicksivorth,  G  L.  R.  Ch.  App.  539;  In  re  Montagu,  In  re 
Wroughtoyi,  Montagu  v.  Festing,  28  Ch.  D.  82,  where  an  order  was 
made,  upon  the  application  of  two  testamentary  guardians  (belong- 
ing to  the  Church  of  England),  that  children  residing  with  their 
mother,  the  other  guardian  out  of  the  jurisdiction  (in  Jersey), 
should  be  brought  up  in  the  faith  of  their  father,  a  member  of  the 
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Church  of  England.     But  no  order  was  made  as  to  the  custody  of 
the  children. 

No  pecuniary  benefit  will,  it  seems,  induce  the  Court  to  interfere 
with  the  course  of  religious  education  pointed  out  by  the  father. 
The  religious  faith  in  which  a  child  is  to  be  brought  up  will  not  be 
a  matter  of  barter  in  the  Court.      See  Talbot  \.  Earl  of  Shreiusbury, 

4  My.  &  Cr.  672,  GS6,  G88,  G89. 

AVhere  a  father  has  acted  in  such  a  manner  as  altogether  to 
abandon  during  his  lifetime  the  duty  of  controlling  the  religious 
education  of  his  children,  and  has  intrusted  it  to  his  wife,  a  person 
of  a  diii'erent  faith  who  has  brought  them  up  in  such  faith,  the 
Court  will  direct  them  to  be  educated  therein  (In  re  Clarkpy  21  Ch. 
D.  817),  or  at  any  rate  appoint  the  mother  guardian  [In  re  Walsh, 
13  L.  E.  Ir.  2(59),  and  the  Court  has  not  treated  as  imperative  the 
directions  in  the  father's  will  that  the  children  should  be  brought 
up  in  his  own  faith:  Hill  v.  Hill  10  W.  R.  (V.-C.  W.)  400;  In  re 
O'Malleys,  Miyiors,  8  Ir.  Ch.  Rep.  291 ;  In  re  Garnett,  20  W.  R.  (L.  C. 

Ir.)  222;  Andrew  v.  Salt,  8  L.  R.  Ch.  App.  G22. 
[  *  74G  ]        The  circumstance,  moreover,  '•■  that  children  have  for 

several  years  after  the  fathers  death,  been  brought  up  in 
a  particular  faith,  is  one  which  should  have  weight  with  the  Court 
as  to  those  of  the  children  who  are  of  age  to  have  formed  opinions 
upon  religious  subjects.  Thus,  where  an  infant  was  brought  up  till 
he  Avas  fifteen  in  a  faith  different  from  that  professed  by  his  father 
and  his  testamentary  guardian,  and  even  contrary  to  the  express  in- 
junctions of  his  father,  as  the  infant  expressed  a  preference  for  the 
faith  in  which  he  was  educated,  the  Court  undertook  to  see  and  con- 
verse with  the  infant  before  making  any  order  with  reference  to  his 
religious  education;  Witty  v.  Marshall,  1  Y.  C.  C.  C.  G8;  and  see 
Stourton  v.  Stourton,  8  De  G.  Mac.  k,  G.  7G0;  3  Jur.  N.  S.  527;  26 
L.  J.  N.  S.  (Ch. )  354;  where  the  child  was  nine  and  a  half  years 
old,  but  was  prematurely  instructed  by  his  mother,  with  regard  to 
the  matters  in  difference  between  her  religious  faith  and  that  of  his 
deceased  father:  In  re  Meade,  19  W.  R.  313;  Inre  Fallens,  Minors, 

5  Ir.  Ch.  Rep.  339,  cited;  In^'e  Kellers,  Minors,  5  Ir.  Ch.  Rep.  328; 
Andrews  v.  Salt,  8  L.  R.  Ch.  App.  G22. 

But  the  Court  would  not  examine  children  as  to  their  religious 
belief  daring  the  life  of  their  father,  as  it  requires  a  much  stronger 
case  to  induce  the  Court  to  interfere  with  the  discretion  of  the  father 
in  such  cases  than  in  the  case  of  testamentary  guardians:  Agar- 
Ellis  V.  Lacelles,  10  Ch.  D.  49. 

But  where  a  child  is  too  young  to  have  formed  any  religious  im- 
pressions or  feelings  of  a  permanent  character,  the  Court  will  fol- 
low the  general  rule,  and  order  the  child  to  be  educated  in  the  faith 
of  the  father,  although  the  mother  may  have  brought  the  child  up 
in  a  different  faith.  S'-e  the  recent  case  of  Hawksworth  v.  Hawks- 
li'orfh,  G  L.  R.  Ch.  App.  539,  where  the  child  was  about  eight  years 
and  a  half  old,  and  it  was  said  that  the  case  of  Stourton  v.  Stour- 
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ton   canied  the  principle  of  examining  into  the  feelings   and  the 
religious  opinions  of  a  child  quite  as  far  as  the  Court  can  safely  go. 

Where  an  order  had  been  made  by  the  High  Court  of  Judicature 
in  the  north-western  provinces  of  India,  for  the  removal  of  a  minor 
from  the  custody  of  her  mother,  a  Mahomedan,  who  was  educating 
her  ill  the  Mahomedan  faith;  it  appearing  that  the  question  really 
involved  the  religious  education  of  a  ward,  special  leave  was  given 
to  appeal  from  the  decision  of  the  High  Court,  without  prejudice 
to  any  application  to  the  Court  below  by  the  mother,  as  she  might 
be  advised  to  make,  to  have  access,  at  suitable  times  to  her  daugh- 
ter; In  re  Skinner,  3  L.  R.  P.  C.  451.  And  see  Camilleri 
V.  Fieri,  5  Moo.  P.  C.  C.  161,  from  Malta,  where  ^-a  simi-  [  *  747  ] 
lar  order  was  made,  giving  leave  to  appeal  against  an  order 
for  the  removal  of  children  from  the  custody  of  their  parents. 
Eventually,  in  the  former  case,  nom.  Skinner  v.  Orde,  4  L.  I\.  P.  C. 
GO,  as  it  appeared  that  the  father,  a  British  subject,  was  a  pro- 
fessed Christian,  and  married  according  to  Christian  rites,  and  that 
the  daughter  had  been  brought  up  as  a  Christian  by  her  mother 
until  she  had  contracted  a  Mahomedan  marriage,  the  Privy  Council 
made  an  order,  affirming  the  decision  of  the  Courts  in  India,  by 
which  the  infant  was  removed  from  the  custody  of  her  mother  and 
placed  under  a  Christian  guardian. 

An  agreement  by  the  husband  before  marriage,  that  the  children 
shall  be  brought  up  in  a  particular  religion,  is  not  binding  on  him, 
and  will  not  be  enforced  in  equity  {In  re  Broicne,a  Minor,  2  Ir.  Ch. 
Rep.  151;  Agar-EUis  v.  Lascelles,  10  Ch.  D.  49);  but  such  an  agree- 
ment will  have  weight  with  the  Court  in  considering  Avhether  the 
father  has  abandoned  his  right  to  educate  his  children  in  his  own 
religion:  Andrews  v.  Salt,  8  L.  K.  Ch.  App.  622,  637;  i^e  Meades,  5 
I.  E.  Eq.  98. 

It  will  be  observed  that  in  the  case  of  Talbot  v.  The  Earl  of 
Shrewsbury,  a  Roman  Catholic  priest  had  been  appointed  sole  testa- 
mentary guardian ;  nor  is  there  anything  in  our  law  which  may  pi-e- 
vent  a  dying  father  from  committing  the  care  of  his  children  to  the 
regulator  of  his  conscience. 

In  other  countries  it  has  been  found  advisable  to  legislate  upon 
this  subject.  Thus  it  appears  in  the  Institutes  of  the  Laws  of 
Spain  by  Asso  and  Manuel,  "  that  bishops,  monks,  and  religious 
persons  cannot  be  guardians."  Though,  "if  the  clergy  are  rela- 
tions of  the  pupil  or  minor,  and  pray  the  appointment  within  four 
months,  they  are  eligible:  "  Asso  and  Man.  Inst,  by  Johnstone,  p.  8. 

In  general,  the  Court  will  not  allow  its  wards  to  be  taken  ont  of 
its  jurisdiction.  And  in  Mountstuart  v.  Monntstnart,  G  Ves.  363, 
Lord  Eldon  is  reported  to  have  said,  that  the  Court  nev'er  makes  an 
order  for  taking  an  infant  out  of  the  jurisdiction.  And  see  Stuart 
V.  The  Marquis  of  Bute,  9  Ho.  Lo.  Ca.  440.  And  in  De  Manneville 
v.  De  Manneville,  10  Ves.  52,  his  Lordship  restrained  a  father  from 
removing  his  child  to  a  foreign  country. 
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Exceptions,  however,  are  sometimes  made  to  the  rule;  but  Lord 
Cottenham  has  observed,  that  such  exceptious  are  and  ought  to  be 
very  rare,  and  that,  since  he  had  held  the  Great  Seal,  he  had  had 
reason  to  lament  that  the  rule  had  not  been  more  strictlv  adhered 
to:  2  My.  &  Cr.  32. 

But  in  such  cases  the  Court  will  generally  take  security  for  the 
return  of  the  ward,  if  a  stay  of  some  duration  will  be  for 
[  *  748  ]  its  *  benefit,  or  for  its  proper  education.  In  Jeffrys  v. 
Vantesivarshvaj'th,  Barnard.  Ch.  Rep.  141,  144,  two  young 
ladies,  wards  or  the  Court,  whose  nearest  relations  resided  at  Dantzic, 
applied  for  leave  to  pay  them  a  visit.  Lord  Hardwicke  referred  it 
to  the  Master  to  consider  what  would  be  a  proper  time  for  them  to 
stay  there,  and  what  security  should  l)e  given  for  their  return  into 
England  within  that  time,  and  that  they  should  not  marry  without 
the  leave  of  the  Court.     See  Re  Medletj,  G  I.  E.  Eq.  339. 

In  an  anonymous  case,  Jac.  265,  n.,  on  the  petition  of  the  father 
of  infant  wards  of  the  Court,  who,  being  appointed  to  a  situation  in 
the  king's  service,  was  about  to  reside  abroad  for  several  years. 
Lord  Eldon,  after  much  hesitation,  ordered  that  he  should  be  at 
liberty  to  take  them  abroad  with  him,  undertaking  to  bring  them, 
or  such  of  them  as  should  be  living,  back  with  him;  and  he  was 
half-yearly  to  transmit,  properly  vouched,  to  be  laid  before  the 
Court,  the  plan  of  tuition  and  education  for  each  of  the  infants, 
actually  adopted  and  in  practice  at  the  time  of  such  half-yearly  re- 
turns, specifying  particularly  where  and  with  whom  they  resided; 
and  see  Logan  v.  Fairlie,  Jac.  193;  Stephens  v.  James,  1  My.  &  K. 
627;  De  Weever  v.  Rochx)ort,  6  Beav.  391;  In  re  Levinge,  6  Beav. 
392,  n.;  In  re  Daly,  6  Beav.  393,  n.;  Hart  v.  Tribe,  19  Beav.  149. 
In  Letfiem  v.  Hall,  7  Sim.  141,  an  infant,  a  native  of  Ireland,  whose 
father  (then  afflicted  with  mental  and  bodily  infirmity)  and  sisters 
were  resident  there,  was  desirous  that  he  might  be  in  his  native 
country,  and  near  them,  was  allowed  to  be  placed  at  .the  University 
of  Dublin  during  his  minority,  or  until  further  order  of  the  Couit, 
the  guardians  entering  into  a  recognisance,  to  be  approved  of  and 
certified  by  the  Master,  to  bring  the  infant  within  the  jurisdiction 
whenever  they  should  be  required  so  to  do,  and  that  the  allowance 
should  be  paid  to  them ;  and  the  fact  of  the  infant's  having  been 
so  placed  at  the  university,  and  his  continuing  there,  was  to  be,  from 
time  to  time,  verified  by  affidavit.  In  Biggs  v.  Terry.  1  My.  &  Cr. 
675,  Lord  Cottenham  made  an  order,  that  an  infant,  of  the  age  of 
eighteen,  might  be  at  liberty  to  go  abroad  for  a  short  period  to 
visit  his  father,  on  satisfactory  security  being  given  that  he  should 
be  restored  to  the  jurisdiction  within  a  limited  time. 

When  the  health  of  the  ward  imperatively  requires  another  cli- 
mate, the  Court  will  allow  a  removal  there  (see  Wyndham  v.  En- 
nismore,  1  Kee.  467);  but  when  the  ward's  state  of  health  does 
not  require  a  permanent  residence  abroad,  he  will  be  allowed  to 
remain  there  only  so  long  as  it  will  be  beneficial  to  him;  see 
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CamjJibell  v.  Mackaij,  2  My.  &  Cr.  *  31,  where  Lord  Cotten-  [  *  749  ] 
ham  observed,  that,  "  independently  of  the  well  established 
rule  of  the  Court,  and  the  principle  on  which  it  proceeds,  he  was 
convinced  that  scarcely  anything  could  be  more  injurious  to  the 
future  prospects  of  English  children,  and  particularly  of  English 
boys,  than  a  permanent  residence  abroad;  without  the  proper  op- 
portunities of  attending  the  religious  services  of  the  church  to  which 
they  belong,  separated  from  their  natural  connections,  estranged 
from  the  members  of  their  own  families,  withdrawn  from  those 
courses  of  education  which  their  contemporaries  are  pursuing,  and 
accustomed  to  habits  and  manners  which  are  not  those  of  their  own 
country,  they  must  be  becoming,  from  day  to  day,  less  and  less 
adapted  to  the  position  which,  it  is  to  be  wished,  they  should  here- 
after occupy  in  their  native  land." 

It  has,  however,  been  recently  held,  that  in  order  to  make  out  a 
case  for  taking  a  ward  out  of  the  jurisdiction,  it  is  not  essential  to 
make  out  a  case  of  necessity,  but  only  to  show  to  the  Court  that 
the  step  ivill  be  for  the  benefit  of  the  ivard,  and  that  there  is  suffi- 
cient security  that  future  orders  will  be  obeyed.  See  In  re  Calla- 
ghan,  Elliott  v.  Lambert,  28  Ch.  D.  186,  there,  a  young  lady,  born 
in  Jamaica,  which  her  mother,  her  sole  guardian,  looked  upon  as 
her  home,  having  come  to  England  to  be  educated,  and  having  at- 
tained the  age  of  twenty-one  years,  her  mother,  with  the  appro- 
bation of  all  the  ward's  relatives,  including  a  younger  brother  re- 
maining in  England,  desired  to  take  her  daughter  to  reside  with  her 
permanently  in  Jamaica.  It  was  held  by  the  Court  of  Appeal,  revers- 
ing the  decision  of  Kay,  J.,  that  the  young  lady  might  return  to  Ja- 
maica with  her  mother,  upon  the  appointment  of  an  uncle,  resident 
in  England,  to  be  joint  guardian  with  the  mother,  as  that  would  be 
sufficient  security  that  any  future  orders  of  the  Court  would  be 
obeyed,  and  no  understanding  as  to  the  young  lady  not  contract- 
ing a  marriage  without  leave  of  the  Court  was  requisite.  See  also 
In  re  Montagu,  In  re  Wroughton,  Montagu  v.  Festing,  28  Ch.  D.  82. 
The  clandestine  removal  of  a  ward  of  Court  from  the  custody  of 
the  person  with  whom  such  ward  is  residing,  under  the  authority 
of  the  Court,  is,  in  its  nature,  a  criminal  attempt,  and  privilege  of 
Parliament  will  be  no  protection  against  an  attachment  for  it. 
Thus,  in  Wellesley  v.  Duke  of  Beaufort,  2  Euss.  &  My.  639,  a  mem- 
ber of  the  House  of  Commons  who  had  carried  off  his  infant 
daughter,  a  ward  of  the  Court,  from  the  house  of  the  ladies  under 
whose  care  she  had  been  placed  by  the  guardians  appointed  by  the 
Court,  and  who,  on  being  personally  examined  by  the 
Court,  admitted  the  fact,  and  ^refused  to  state  the  pre-  [  *  750  ] 
sent  residence  of  his  daughter,  was  ordered  to  be  com- 
mitted to  the  Fleet,  although  he  was  not  a  party  to  the  suit. 

It  is  a  contempt  of  the  Court  to  remove  an  infant  out  of  the  juris.- 
diction,  even  when  he  has  enlisted  in  the  army,  without  the  leave 
of  the   Court    (Rochford  v.    Hackman,  Kay,     308;    Harrison    v. 
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Goodall,  lb.  310,  note  (a);  but  where  it  appeared  to  bo  beneficial 
to  the  infant,  he  has  been  allowed  to  remain  in  the  army.     lb. 

As  it  is  obviously  impossible  for  the  Court  of  Chancery,  with  the 
nu.mber  of  wards  which  it  has  under  its  care,  to  be  aware  of  their 
conduct,  it  requires  the  guardians,  from  time  to  time,  to  give  gen- 
eral information  of  what  is  taking  place.  If,  for  instance,  a  ward 
of  the  Court  goes  out  of  the  jurisdiction,  or  from  extravagant  habits 
gets  into  difficulties,  it  becomes  the  duty  of  the  guardians  at  once 
to  apply  to  the  Court  in  Chambers,  where  such  assistance  will  be 
afforded  as  will  extricate  the  ward  from  his  difficulties,  and  put  him 
in  a  better  course  of  conduct:  Kaij  v.  Johnson,  21  Beav.  538. 

A  solicitor  is  bound  to  give  to  the  Court  any  information  which  may 
lead  to  the  discovery  of  the  residence  of  a  ward  of  the  Court, whose 
residence  is  being  concealed  from  the  Court, although  such  informa- 
tion may  have  been  communicated  to  him  by  his  client  in  the  course 
of  his  professional  employment.  Therefore,  where  the  mother  of 
wards  of  the  Court  had  absconded  with  the  wards,  her  solicitor  was 
ordered  to  produce  the  envelopes  of  letters  which  he  had  received 
from  her  as  her  solicitor,  with  the  object  of  discovering  her  resi- 
dence from  the  postmarks:  Ramsbofham  v.  Senior,  8  L.  K.  Eq.  575; 
Burton  v.  Earl  of  Darn  ley,  lb.  57G,  n. 

The  Court  may  order  the  guardian  to  attend  at  Chambers  with 
the  infant,  or  the  infant  to  attend  alone:  {Re  Stedman,  2  Set.  Dec. 
753;  Smith  v.  Gooch,  lb.),  or  may  order  the  sergeant-at-arms  to 
bring  tho  infant  before  the  Court:    Wellesley  v.    Welle.sley,  lb.  754. 

VI.  Foreign  Guardians  and  Guardians  appointed  for  foreign  In- 
fants.]—11  there  bo  a  foreign  child  in  England  with  guardians 
duly  appointed  in  tho  child's  own  country,  the  Court  of  Chancery 
may,  without  any  previous  inquiry  whether  the  appointment  of 
other  guardians  in  England  is  or  is  not  necessary,  and  would  or 
would  not  bo  beneficial  to  the  child,  make  an  order  for  the  appoint- 
ment of  English  guardians  (per  Lord  Campbell  in  Stuart  v.  3Iar- 
quisof  Bute,  9  Ho.  Ld.  Ca.,  440,464;  see  also  Nugent  v.  Vetzera,  2  L. 
R.  Eq.  704),  who,  however  might  be  the  foreign  guardians,  though 

some  one  within  the  jurisdiction  would  generally  be  ap- 
[*751  ]  pointed,  over  whom  tho  Court  *could  exercise  an  effective 

control:  Johnstone  y.  Beattie,  IOC.  &  F.  42;  1  Ph.  17; 
Stuart  X.  Marquis  of  Bute,  9  Ho.  Lo.  Ca.  470,  and  see  Ex  parte  Wat- 
kins,  2  Yes.  470.  If  an  infant  bo  born  abroad  whose  paternal 
grandfather  was  a  natural-born  British  subject  (in  which  case  the 
infant  liimself  would  be  a  natural-born  British  subject:  De  Geer  v. 
Stone,  22  Ch.  D.  243,  253)  tho  Court  has  jurisdiction  to  appoint  a 
guardian  of  such  infant,  although  the  infant  is  resident  abroad  and 
has  no  property  in  this  country:  In  re  Willoughby  (an  infant),  30 
Ch.  D.  324. 

In    dealing    with    guardians    appointed  by  foreign  Courts,  the 
Court  of    Chancery  will    have   regard  to  the  principles  of  inter- 
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national  law,  and  the  course  that  all  Courts  have  taken  in  recog- 
nising the  proceedings  of  the  regularly  constituted  tribunals  of  all 
civilised  communities,  and  especially  of  those  in  amicable  connec- 
tion with  this  country.  Hence  our  Courts  will  carry  out  the  orders 
of  a  foreign  Court,  provided  they  do  not  conflict  with  our  own  laws, 
and  will  remove  guardians  appointed  here  who  do  not  carry  out 
such  orders;  as,  for  instance,  by  bringing  up  a  child  being  a  sub- 
ject of  the  country  to  which  such  Courts  belong,  in  a  religion  not 
authorised  by  them.  Di  Savini  v.  Lausada,  18  W.  E.  (V.-C.  J.) 
425. 

The  Court  will  not  from  any  supposed  benefit  to  infant  subjects 
of  a  foreign  country,  who  have  been  sent  to  this  country  for  the 
purposes  of  education,  interfere  with  the  discretion  of  the  guardian 
who  has  been  appointed  by  a  foreign  Court  of  competent  jurisdic- 
tion, when  he  wishes  to  remove  them  from  England  in  order  to 
complete  their  education  in  their  own  country.  But  the  Court  will 
refuse  to  discharge  an  order  by  which  guardians  had  been  appointed 
over  the  children  in  this  country:  and  will  merely  reserve  to  the 
foreign  guardian,  the  exclusive  custody  of  the  children  to  which  he 
was  entitled  by  order  of  the  Court  of  his  own  country:  Nugent 
v.  Vetzera,  2  L.  R.  Eq.  704. 

The  case  of  Dawson  v.  Jay,  3  Do  G.  Mac.  &  G.  7G4,  in  which  the 
Court  refused  to  send  back  an  infant  to  the  United  States,  upon 
the  application  of  a  guardian  appointed  there,  may  seem  opposed  to 
the  decision  of  Nugent  v.  Vetzera.  But  in  Daivson  v.  Jay  the  in- 
fant was  a  British  subject,  though  born  in  the  United  States,  and 
had  been  brought  to  England  with  the  concurrence  of  the  person 
who  was  there  her  guardian,  and  the  application  was  made  by  a 
guardian  who  was  appointed  by  the  judge  of  a  merely  local  Court 
— the  surrogate  of  New  York — while  another  person  had  been  ap- 
pointed guardian  for  the  same  infant  by  the  State  of  Maryland, 
whereby  some  practical  inconvenience  and  disturbance  of  comfort 
might  be  apprehended  from  orders  pronounced  by  those  conflicting 
jurisdictions,  and  the  infant  desiring  to  remain  in  England,  the 
Court  decided  that  she  ought  not  to  be  sent  out  of  the  juriediction. 

VII.  Marriage  of  Infants  and  of  Infant  Wards  of  Court.  ]  — Under 
the  Marriage  Acts  (4  Geo.  4,  c.  76  and  6  &  7  Will.  4,  c. 
85),  the  consent  to  the  marriage  of  an  *  infant  must  be  [  *  752  ] 
given  by  the  father,  or  if  he  be  dead  by  the  guardians  or 
one  of  them,  and  if  there  be  none,  by  the  mother  if  unmarried,  and 
if  not  by  the  guardians  appointed  by  the  Court  of  Chancery  or  one 
of  them. 

And  although  the  infant  bas  no  property,  a  guardian  for  the 
purpose  of  giving  consent  may  be  appointed  by  the  Court  of  Chan- 
cery on  petition,  as  where  the  father  and  mother  are  dead  and  there 
is  no  guardian  {Re  Woolscom.be,  1  Madd.  213;  Ex  parte  Becker, 
1   Bro.  C.  C.  556),  or  if  the   father,   guardian,   or  mother  be   non 
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compos  or  beyond  seas,  or  unreasonably  refuse  to  consent  to  the 
marriage,  4  Geo.  4,  c.  76,  s.  17.  But  it  seems  that  after  a  consider- 
able lapse  of  time  a  presumption  arises  that  consent  has  been  given. 
That  presumption,  however,  may  be  rebutted  by  evidence  to  the 
contrary:  HanHson  v.  Mayor  of  Southampton,  22  L.  J.  (N.  S.)  722. 

As  to  the  penalties  in  the  case  of  the  marriage  of  persons  under 
age  without  proper  consent  when  the  licence  or  the  publication 
of  the  banns  has  been  procured  by  false  swearing  or  fraud.  See 
4  Geo.  4,  c.  7G,  ss.  23,  24.  As  to  the  same  penalties  being  extended 
by  the  marriage  and  Registration  Amendment  Act,  1856  (19  &  20 
Vict.  c.  119),  in  the  case  of  a  marriage  before  a  registrar  had,  by 
means  of  any  false  declaration,  notice,  or  certificate,  19  &  20  Vict. 
c.  119,  s.  19;  also  in  the  case  of  Quakers  and  Jews,  19  &  20  Vict. 
c.  119,  s.  21;  23  Vict.  c.  18,  s.  2;  and  also  in  the  case  of  the  mar- 
riage of  British  subjects  when  a  marriage  is  celebrated  abroad, 
under  12  &  13  Vict.  c.  68  (an  Act  for  facilitating  the  marriage  of 
British  subjects  resident  in  foreign  countries.^  See  2  Seton  on 
Decrees,  769,  4th  ed. 

In  the  case  of  wards  of  the  Court,  whether  male  or  female,  even 
when  they  have  parents  living,  or  guardians,  it  is  necessary  to 
apply  to  the  Court  for  leave  for  them  to  marry,  which  will  only  be 
granted  upon  its  appearing  that  the  marriage  is  suitable,  and  that 
the  settlement  proposed  is  proper  (Smith  v.  Smith,  3  Atk.  305; 
The  Earl  of  Plymouth  v.  Lezcis,  2  Dick.  861;  Wellesley  v.  The  Duke 
of  Beaufort,  2  Kuss.  29);  and  the  Court  will  prevent,  as  far  as  it 
can,  a  clandestine  marriage,  by  ordering  that  the  ward  shall' not 
be  married  without  leave  of  the  Court,  and  that  the  person  desirous 
of  marrying  the  ward  shall  not  have  access,  by  letter  or  otherwise. 
Pearce  v.  Crutchfield,  14  Ves.  206;  and  see  Beard  v.  Travers,  1  Ves. 
313;  in  which  case  Lord  Hardwicke  observed,  "that,  in  cases  re- 
lating to  clandestine  marriages,  hearsay  evidence  and  declarations 
are  not  defective  proof,  but  have  weight  with  the  Court,  especially 
when  uncontradicted  by  anything  on  the  other  side. 

And   the  guardians  or   father  of  an   infant  seeking  a 
[  *  753  ]  clandestine    *  marriage    with  a  ward  of  the  Court,  will 
be  ordered  not  to  suffer  the  marriage  to  take  place  with- 
out the  consent  of  the  Court.    Lord  Raymond's  Case,  Ca.  t.  Talb.  58. 

"Where  a  guardian  connives  at  an  intended  marriage  of  a  ward, 
the  Court  will  interfere  against  the  guardian  by  committing  the 
ward  (even  in  the  case  of  a  testamentary  guardian,  against  whom 
the  Court  proceeds  with  some  reluctance)  to  the  care  of  others. 
See  Vernon  v.  Vernon,  cited  ante,  701,  712,  where  an  order  was  made 
upon  petition,  that  an  infant  who  was  conversant  with  the  daugh- 
ter of  the  guardian  should  be  immediately  sent  for,  and  ordered 
forthwith  to  Eton  School.  And  in  Toombes  v.  Elers,  Dick.  88,  Lord 
Hardwicke  took  the  care  of  the  infant  from  her  testamentary  guar- 
dian, and  ordered  that  she  should  not  marry  without  the  leave  of 
the  Court.  In  Lord  Shij^brook  v.  Lord  Hinchinbrook,  Dick.  547, 
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Lord  Thurloic  referred  it  to  the  Master,  to  appoint  a  guardian  in 
the  room  of  Mrs.  Donaldson,  the  infant's  mother,  and  ordered  that 
she  should  continue  with  Mrs.  Donaldson  until  further  order:  and 
that  she  should  be  restrained  from  giving  her  -consent  to  the  mar- 
riage of  the  infant  without  leave  of  the  Court;  and  that  the  infant 
should  not  be  married  without  the  Feave  of  the  Court.  The  order 
also  restricted  her  from  receiving  any  letters  or  messages,  &c.,  from 
one  Leoni,  a  Jew  singer;  and  see  Foster  v.  Denny,  2  Ch.  Ca.  237; 
Roach  V.  Garvan,  1  Ves.  157;  1  Dick.  88;  and  in  Smith  v.  Stnith, 
3  Atk.  307,  a  gentleman  who  had  been  corresponding  with  a  young 
lady,  a  ward  of  the  Court,  was  ordered  to  "  produce  such  letters  as 
contained  a  promise  of  marriage,  but  not  billet-doux,  or  letters  of 
civility."     2  Set.  Dec.  725,  758,  7G4,  4th  ed. 

Formerly  there  was  a  disinclination  on  the  part  of  the  Court  to 
sanction  the  marriage  of  an  infant  ward,  where  it  was  impossible 
for  him  by  reason  of  his  infancy  to  settle  his  real  estate  so  as  to  go 
along  with  his  title,  and  to  make  a  provision  for  his  younger  chil- 
dren: Honyivood  v.  Honyicood,  20  Beav.  451. 

Infants,  however,  are  now  enabled  by  the  Infants'  Settlement 
Act  (18  &  19  Vict.  c.  43,)  with  the  approbation"  of  the  Court  of 
Chancery  to  make  binding  settlements  of  their  real  and  personal 
estate  on  marriage,  which  have  the  same  effect  as  if  the  infants 
were  then  twenty-one,  but  this  enactment  does  not  extend  to  powers 
of  which  it  is  expressly  declared  that  they  shall  not  be  exercised  by 
an  infant  (sect.  1).  The  death  of  an  'infant  under  twenty-one 
avoids  any  appointment  or  disentailing  asipui^nce  executed  under 
the  Act  (Sect.  2).  See  Re  Armif,  5  I.  R.  Eq.  352.  The  sanction 
of  the  Court  to  any  settlement  or  contract  for  a  settlement 
may  be  given  upon  petition  by  the  infant  *  or  guardian  [  *  754  ] 
tvithout  suit;  and  if  there  be  no  guardian,  the  Court  may 
require  one  to  be  appointed  or  not  as  it  shall  think  fit;  and  also 
may  require  any  persons  interested,  or  appearing  to  be  interested, 
to  be  served  with  notice  of  such  petition  (sect.  3);  but  the  Act  is 
not  applicable  to  any  male  infant  under  the  age  of  twenty  years,  or 
to  any  female  infant  under  the  age  of  seventeen  years  (sect.  4).  And 
as  it  does  not  make  the  infant  a  ward  of  Court"  (JS'a;  2^ctrte  Dalton, 
3  Sm.  &  G.  331;  6  De  G.  Mac.  &  G.  201,  205,)  the  Court  does  not, 
where  it  appears  upon  the  affidavits  that  the  marriage  is  a  pwper 
one,  inquire  into  the  propriety  of  the  marriage,  but  what  is  the 
proper  settlement  to  be  made  thereon.     See  re  Strong,  5  W.  R:  107. 

Although  a  suit  has  been  commenced,  petition  under  the  Act 
ought  to  be  presented:  Pearett  v.  Mariott,  AV.  N.  1860,  p  48-  Re 
Yates,  7  W.  R.  711. 

The  Act  extends  to  a  post-nuptial  settlement  of  the  estate  of  an 
infant  ivard  of  the  Court  when  made  with  the  approbation  of  the 
Court:  Powell  v.  Oakley,  34  Beav.  575;  In  re  Sampson  and  Wall, 
Infants,  25  Ch.  D.  482. 

But  it  has  been  held  that  the  Court  in  the  case  of  an  infant  not 
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a  loard  of  the  Court,  has  no  power  under  the  Act,  to  direct  a  post- 
nuptial settlement  on  the  infant  who  had  married  after  attaining  the 
age  at  which  she  was  capable  of  contracticg  marriage:  Inre  Potter, 
7  L.  R.  Eq.  484,  and  see  there  the  remarks  in  Wortham  v.  Pember- 
ton,  1  De  (jr.  &  S.  644,  ante,  vol.  1,  p.  513. 

For  orders  on  marriages  and  settlement  of  infants'  property  see 
2  Set.  Dec.  755—757,  765,  766,  4th  Ed. 

Upon  applications  to  obtain  the  sanction  of  the  Court  to  infants 
making  settlements  on  marriage  under  18  &  19  Vict.  c.  43,  the  ev- 
idence should  be  produced  to  show  (a)  ihe  age  of  the  infant;  (6) 
whether  the  infant  has  any  parents  or  guardi.jns;  (c)  with  whom 
or  under  whose  care  the  infant  is  living,  and  if  the  infant  has  no 
parents  or  guardians,  what  near  relations  the  infant  has;  (d)  the 
rank  and  position  in  life  of  the  infant  and  parents;  (e)  what  the 
infants  property  and  fortune  consist  of;  (/)  the  age,  rank,  and  po- 
sition in  life  of  the  person  to  whom  the  infant  is  about  to  be  mar- 
ried; (g)  what  property,  fortune,  and  income  such  person  has;  (h) 
the  fitness  of  the  proposed  trustees,  and  their  ov.n  consent  to  act ;  the 
proposals  for  the  settlement  of  the  property  of  the  infant,  and  of 
the  person  to  whom  such  infant  is  proposed  to  be  married  shall  be 
submitted  to  the  judge.     Orders  of  ,Sf.  C.,  1883,  LV.,  r.  26. 

The  person  who,  although  an  infant  {Edes  v.  Brereton,  West.,  Ca. 
t.  Hardw.  348),  marries  a  ward  of  the  Court  without  ob- 
[  *  755  ]  taining  leave,  and  alf-o  those  who  *  contrive  or  assist  at 
the  mamage  as  abettors,  including  the  clergynian,  are 
guilty  of  a  contempt  of  Court  and  may  be  committed  to  close  con- 
finement in  prison  [Herhert^s  Case,  3  P.  Wms.  116;  Hillv.  Turner, 
1  Atk.  515;  More  v.  More,  2  Atk.  157;  Butler  v.  Freeman,  Amb. 
"i^Ol ;,  Stevens  y .  Savage,  1  Ves.  jun.  154;  Stackpole  y.  Beaumont,  3 
Ves.  89;  Winch  v.  James,  4  Ves.  386;  Priestly  v.  Lamb,  6  Ves.  420; 
Millet  V.  Roivse,  7  Ves.  419;  Pearce  v.  Cruchfield,  16  Ves.  48;  Ball 
V.  Coufts,  1  V.  &  B.  292;  Birkett  v.  Hibhert,  3  My.  &  K.  227; 
Baseley  v.  Baseley,  4  C.  &  F.  378;  Wortham  v.  Pemberton,  1  De  G. 
&  Sm.  64 1;  Martin  v.  Foster,  7  De  G.  Mac.  &  G.  98;  Gijnn  v.  Gil- 
bard,  1  Dr.  &  Sm.  356;  Be  TiveedaWs  Settlement,  Johns.  109,  111; 
In  re  Sampson  and  Wall,  25  Ch.  D.  482);  and  if  they  be  peers  or 
peeresses  a  sequestration  will  be  ordered  against  them,  as  was  the 
case  against  the  Countess  of  Shaftsbury  in  the  principal  case:  (ante, 
p.  718),  and  proceedings  have  been  sta3ed  in  a  suit,  by  a  person 
who  has  married  a  ward  of  the  Court  and  would  not  appear:  (Brum- 
mell  V.  McPherson,  7  Ves.  237;  In  re  Strong,  5  ^\'.  E.  107;  26  L.  J. 
Ch.  64;  and  the  contempt  is  equally  great,  although  the  father  of 
the  ward  be  alive  (Butler  v.  Freeman,  Amb.  301),  and  whether  the 
marriage  be  valid  or  invalid  (Salles  v.  Savignon,  6  Ves.  572;  Bat- 
hurst  V.  Murray,  8  Ves.  74;  Re  Walker,  L.  &  G.  t.  Sugd.  299).  "I 
do  not  admit,"  says  Lord  Eldon,  '"  that  as  there  is  no  marriage, 
there  is  no  contempt.  The  endeavour  to  marry  is  a  contempt: " 
War'ter  v.  Yorke.  1 9  Ves.  453. 
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For  orders  committing  husband  and  abettors  see  2  Set.  Dec.  7G0, 
7G1. 

If  it  is  doubtful  whether  a  maiTiage  is  valid  or  not,  an  inquiry 
upon  that  subject  will  be  directed,  and  all  intercourse  will  in  the 
meantime  be  restrained,  and  if  it  be  found  that  the  marriage  of  a 
female  ward  is  invalid,  a  valid  marriage  will  be  ordered  {Bathurst 
V.  Murray,  8  Ves.  74;  Re  Walker,  L.  &  G.  t.  Sugd.  290;  Sc.  nom. 
Hodgens  v.  Hodgens,  4  C.  &  F.  323).  This  course  may  be  adopted 
for  the  sake  of  morals,  in  the  case  of  a  male  ward:  In  re  Murray, 
3  D.  &  War.  83. 

But  where  a  male  ward  has  been  led  into  a  marriage  derogatory  to 
his  rank,  which  has  turned  out  to  be  invalid,  a  different  practice  has 
prevailed.  Thus  in  Warier  v.  Yorke,  16  Ves.  451,  although  it  ap- 
peared that  a  woman  who  had  gone  through  the  ceremony  of  mar- 
riage, with  an  infant  ward  of  the  Court,  was  pregnant.  Lord  Eldon, 
upon  the  Master's  report,  pronounced  an  order,  that,  on  the  part 
of  the  infant,  a  suit  should  be  instituted  in  the  Ecclesiastical  Court 
for  nullity  of  the  marriage,  at  the  expense  of  the  infant's 
estate,  and  the  parties  to  *  the  transaction  were  to  be  re-  [  *756] 
strained  from  all  intercourse,  personal,  by  correspondence, 
or  otherwise,  with  the  infant.    And  see  Bathurst  v.  Murray,  8  Ves.  74. 

It  seems,  that,  although  the  parties  contriving  at  assisting  at  a 
marriage  are  not  aware  that  the  infant  is  a  ward  of  the  Court,  their 
ignorance,  although  it  may  be  urged  in  mitigation  of  the  offence 
(Moore  v.  Moore,  2  Atk.  157;  S.  C,  Barnard  C.  C.  404),  will  not  be 
sufficient  to  acquit  them  of  contempt  of  Court.  Mr.  Herberfs  Case, 
3  P.  Wms.  116.  See  King  v.  Harivood,  2  Lev.  32;  1  Vent.  178; 
Nicholson  v.  Squire,  16  Ves.  259;  Mastin  v.  Foster,  7  De  G.  Mac. 
&  G.  98.  In  Salles  v.  Savignon,  6  Ves.  572,  although  the  bill,  the 
object  of  which  was  to  make  the  lady  a  ward  of  the  Court,  was 
only  filed  on  the  day  of  her  marriage.  Lord  Eldon  held,  that  the 
marriage  in  .fact  was  sufficient  to  ground  a  contempt  of  Court. 

Although  the  communication  of  the  fact  of  a  contempt  having 
been  committed  by  the  marriage  of  a  ward  of  the  Court  bo  not 
made  to  the  Court  until  some  years  after  the  marriage,  there  is  no 
doubt  but  that  the  Court  has  jurisdiction,  and  may  feel  it  a  duty 
to  punish  that  contempt:  Ball  v.  Coidts,  1  V.  &  B.  302.  "Yet  it 
would  not,"'  Lord  Eldon  there  observes,  "be  a  very  wholesome  ex- 
ercise of  discretion  to  visit  that  offence  strongly,  if,  upon  attention  to 
circumstances,  that  have  occurred  in  the  course  of  six,  seven,  or 
eight  years,  it  is  not  very  strongly  called  upon  to  vindicate  the  juris- 
diction; and  in  these  cases,  where  it  is  exercised  really  for  the  benefit 
of  the  party,  the  Court  ought  to  look  with  great  attention  to  all  tho 
circumstances  of  each  case;"  Ball  v.  Cotdts,  1  V.  &  B.  302. 

And  the  Court  has  restrained  proceedings  taken  in  the  Ecclesi- 
astical Court  against  the  ward  or  his  guardian  in  alimony  and  res- 
titution of  conjugal  rights  by  a  person  who  married  the  ward  in 
contempt  of  the  Court.     Hill  v.  Turner,  1  Atk.  515. 
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The  punishment  for  the  contempt  of  Court  by  marrying  or  aid- 
ing in  the  marriage  of  a  ward  of  the  Court,  is,  as  before  observed, 
commitment  to  prison,  by  way  of  punishment;  and  in  the  princi- 
pal case.  Lady  Shaftsbury  being  a  peeress,  a  sequestration  was  is- 
sued against  her.  But  it  seems  that  privilege  of  Parliament  will 
not  shield  a  person  from  being  committed  for  contempt  of  Court. 
See  Mr.  Long  Wellesley^s  case,  2  Russ.  &  My.  G39. 

In  Ex  joarte  Mitchell,  2  Atk.  172,  one  Mitchell,  who  was  a  justice 
of  the  peace  and  a  barrister,  having  formerly  been  a  solicitor,  was, 
under  very  aggravating  circumstances,  guilty  of  a  flagrant  contempt 
of  Court,  by  contriving  a  marriage  of  a  ward  of  the  Court; 
[  *  757  ]  he  was  committed  a  close  prisoner  to  the  Fleet,  was  *  struck 
out  of  the  commission  as  justice  of  the  peace,  and  was  by 
his  mvn  submission,  prohibited  from  practising  at  the  bar.  And 
Lord  Hardtvicke  said,  that  had  Mitchell  continued  a  solicitor,  there 
would  have  been  no  difficulty;  for  the  ready  and  proper  way  would 
have  been  to  have  struck  him  off  the  roll  of  solictors.  And  see  But- 
ler v.  Freeman,  Amb.  301. 

In  other  flagrant  cases,  prosecutions  for  conspiracy  or  perjury  for 
making  a  false  declaration  as  to  age  or  consent  have  been  directed: 
Ball  v.  Coutts,  1  V.  &  B.  292;  Wade  v.  Broughton,  3  Y.  &  B.  172; 
Millet  V.  Rowse,  7  Ves.  419;  Cox\.  Bemiett,  22  W.  R.  819. 

Punishment,  however,  for  the  offence  is  not  the  only  object  of  the 
commitment,  as  it  is  frequently  made  use  of  by  the  Court  as  the 
means  of  compelling  the  husband  to  make  a  proper  settlement 
[Ball  V.  Coutts,  1  V.  &  B.  300);  and  in  cases  where  there  are  miti- 
gating circumstances,  the  husband,  upon  petition,  offering  to  make 
a  settlement  approved  of  by  the  Master,  may  obtain  his  discharge: 
Stevens  v.  Savage,  1  Ves.  jun.  154;  Stackpole  v.  Beaumont,  3 
Ves.  89. 

But  the  husband  will  not,  in  a  flagrant  case,  be  discharged,  upon 
his  offering  to  execute  a  proper  settlement  until  the  Cgurt  considers 
him  sufficiently  punished  [Bathurst  v.  Murray,  8  Ves.  79;  Baseley 
V.  Baseley,  4  C.  &  F.  378);  nor,  if  the  Court  has  ordered  that  he 
should  be  indicted  for  a  conspiracy  in  procuring  the  marriage 
(Priestley  V.  Lamb,  6  Ves.  424);  at  any  rate,  until  he  has  either 
been  acquitted,  or  upon  being  found  guilty,  has  suffered  the  pun- 
ishment awarded  for  his  crime:  Millet  v.  Rouse,  7  Ves.  419,  and  in 
general  the  husband  in  such  cases  will  not  be  discharged  until  a 
certificate  that  the  marriage  is  valid  has  been  produced,  and  a 
proper  settlement  has  been  prepared,  approved  and  executed,  and 
costs  paid  by  him:  Field  v.  Brown,  17  Beav.  146;  Stevens  v.  Sav- 
age, 1  Ves.  jun.  154;  Millet  v.  Roivse,  7  Ves.  419;  Cox  v.  Bennett, 
22  W.  R.  819. 

In  Bathurst  v.  Mun^ay,  8  Ves.  74,  Lord  Eldon  said,  he  should 

use  the  animadversion  of  the  Court  to  compel  the  father,  (if  a  man 

of  property,  as  he  was  represented  by  the  affidavit  of  his  son,  and 

unless  he  should  show  that  he  was  not  implicated,)  to  make  such 
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provision  as  might  have  been  expected  upon  a  marriage  properly 
coQtracted;  as  Lord  Thurlow  wished  to  do  in  a  case  where  the 
husband's  father  was  a  man  of  considerable  property  in  the  city; 
but  it  could  not  be  made  out  that  he  was  a  party  concerned  in  bring- 
ing about  the  marriage. 

Settlement  on  Marriage  of  Ward  of  Court.~\ — "Where  the  marriage 
takes  place  by  the  leave  of  the  Court,  a  settlement  will  be 
directed  to  be  made.     As  to  the  *  nature  of  the  settlement  [  *  758  ] 
generally  made,  see  Martin's  conveyancing,  by  Davidson, 
Vol.  4.  pp.  728,  740,  2ud  ed. 

It  is  difficult,  perhaps,  to  lay  down  any  rule  upon  the  subject,  as 
so  much  depends  upon  the  circumstances  of  the  parties;  but,  in 
general,  notwithstanding  the  consent  of  a  female  ward  and  her 
guardians  {Gordon  \.  Irtvin,  4  Bro.  P.  C.  355,  Toml.  edit.),  her 
property  will  not  be  settled  entirely  upon  the  issue  of  her  first  mar- 
riage: as  provisiou  will  be  made  for  her  issue  by  a  future  marriage; 
see  Winch  v.  James,  4  Ves.  386;  Wells  v.  Price,  5  Ves.  398;  Millet 
V.  Roicse,  7  Ves.  419;  Bathurst  v.  Murray,  8  Ves.  76;  Halsey  v. 
Halsey,  9  Ves.  471;  Long  v.  Long,  2  S.  &  S.  124;  Rudgev.  Winnall, 
11  Beav.  98;  sed  vide  Re  Hoare,  4  GifF.  254.  But  it  seems,  where 
there  has  been  an  ante-nuptual  settlement  upon  a  ward  under  age, 
if,  after  she  attains  her  majority,  she  comes  into  Court  and  consents 
to  it,  the  Court  may  confirm  it  without  a  reference:  Leeds  v.  Bar- 
nardiston,  4  Sim.  538,  and  Re  Anne  Walker,  L.  &  G.  t.  Sugd.  326; 
Day  v.  Day,  11  Beav.  35. 

In  general,  a  female  ward  of  the  Court  xchen  of  age  may  make 
whatever  settlement  of  her  property  she  pleases;  she  can,  however, 
only  effectuate  this  by  consenting  personally  in  Court,  or  under  a 
commission  for  the  purpose.  Where  this  is  not  done,  her  property 
will  Dot  be  dischai'ged  from  the  -protection  of  the  Court,  except  by 
the  order  of  the  Court;  and,  consequently,  until  such  proceeding, 
she  and  her  property  must  always  be  considered  as  having  the  pro- 
tection of  the  Court  still  around  her.  Per  Lord  Eldon,  in  Austen. 
v.  Halsey,  2  S.  &  S.  123,  n.,  in  which  case  his  Lordship  referred  it 
to  the  Master,  to  inquire  whether  a  settlement  made  before  mar- 
riage upon  a  ward  who  had  attained  twenty-one  was  a  proper 
settlement. 

Where  proposals  for  a  settlement  on  the  marriage  of  a  ward  have 
been  entertained  by  the  Court,  the  parties  will  not  be  allowed  to 
defeat  the  intention  of  the  Court,  by  deferring  the  marriage  until 
the  ward  comes  of  age  and  entering  into  fresh  settlements  then : 
Hobson  v.  Ferraby,  2  Coll. '412. 

So,  likewise,  in  Money  v.  Money,  3  Drew,  256,  proposals  of  mar- 
riage with  an  infant  ward  of  the  Court,  not  being  such  as  the  Court 
would  approve,  were  made  six  months  before  her  marriage.  The 
parties  waited  till  she  attained  her  majority,  and  a  few  days  after- 
wards, a  settlement  was  executed  pursuant  to  new  proposals  made 
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a  very  short  time  before  her  majority.  The  terms  of  the  settlement 
appear  to  have  been  pursuant  to  the  instructions;  tind,  in  fact,  the 
wish  of  the  ward's  mother,  and  were  such  as  the  Court 
[  *  759  J  would  not  have  *  approved  of.  It  was  held  by  Sir  R.  T. 
Kindersley,  V.-C,  that  the  jurisdiction  of  the  Court  over 
the  ward  had  not  ceased,  and  ordered  the  settlement  to  be  rectified, 
so  as  to  make  it  what  the  Court,  looking  at  the  position  of  the  par- 
ties, would  have  made.  See  also  Re  Donne,  2  Moll.  490;  Biddle  v. 
Jackson,  20  Beav.  282.  And  proposals  for  a  settlement  laid  before 
the  Court  upon  an  application  for  leave  to  marry  will  be  enforced 
as  a  contract  entered  into  with  the  Court,  in  the  absence  of  any  set- 
tlement properly  substited  for  it  {Cooke  v.  Fryer,  1  Hare,  498),  sed 
vide  Sams  v.  Cronin,  22  W.  R.  204. 

An  improper  settlement,  though  the  marriage  takes  place  after  a 
female  ward  comes  of  age,  will  be  rectified,  unless  she  consent  to  it. 
Thus,  in  Loyig  v.  Long,  2  S.  &  S.  119,  a  lady  entitled  to  a  fund  in 
Court  married  the  day  after  she  came  of  age.  After  the  marriage  a 
settlement  of  her  property  was  made  on  her  and  her  husband  for 
their  lives,  and  on  the  children  of  the  marriage  absolutely;  but  the 
wife  never  consented  in  Court  to  a  transfer  of  the  fund  to  the  trus- 
tees. After  the  husband's  death  and  the  birth  of  a  child,  the  settle- 
ment was,  at  the  suit  of  the  wife,  declared  void,  because  it  contained 
no  provision  for  a  second  marriage,  and  because  the  rights  acquired 
by  the  husband  were,  on  account  of  the  precipitation  of  the  marri- 
acye  a  surprise  on  the  wife.  In  the  case  however,  of  Re  Hoare's 
Trust,  4  Giff.  254;  11  W.  R.  (V.-C.  S.)  181.  Sir  J.  Stuart,  V.-C, 
refused  to  rectify  a  settlement  by  inserting  a  provision  for  children 
of  a  second  marriage,  observing  that  the  husband  had  married  upon 
the  faith  of  the  settlement  as  it  stood. 

An  improper  settlement  will  be  varied  or  rectified  by  the  Court 
after  the  lapse  of  a  considerable  length  of  time,  subject  nevertheless 
to  the  due  protection  of  the  rights  and  interests  of  persons  who  have 
come  into  esse  since  the  time  of  the  marriage  (Cave  v.  Cave,  15 
Beav.  227 ).  So,  where,  on  the  marriage  of  a  ward,  no  clause  against 
anticipation  was  attached  to  her  separate  life  estate  which  she  after- 
wards incumbered,  it  was  held  by  Sir  J.  Romilhj,  M.R.,  that  the 
settlemejit  could  not  be  rectified  to  the  prejudice  of  her  incum- 
brancers: Blackie  v.  Clarke,  15  Beav.  595. 

Where  a  female  ward  of  the  Court  marries  after  she  is  of  age  the 
Court  cannot,  except  in  such  cases  as  have  been  before  mentioned, 
enforce  a  settlement:  (Longbottom  v.  Pearce,  3  De  G.  &  Jo.  545,  n.; 
White  V.  Herrick,  4  L.  R.  Ch.  App.  345;  Sams  v.  Cronin,  22  W.  R. 
204;  overruling  Biddies  v.  Jackson,  26  Beav.  282;  3  De  G.  &  Jo. 
544);  but  if  any  property  belonging  to  her  is  in  the  power  of  the 
Court,  it  will  not  part  with  it,  unless  the  wife  waives  her 
r  *  760]  equity  to  a  settlement.  *See  Lady  Elibank  x.MontoUeu. 
and  Murray  v.  Lord  Elibank,  ante,  vol.  1,  p.  486,  493  and 
note. 
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Where  the  marriage  takes  place  in  contempt  of  the  Court,  the  na- 
ture of  the  settlement  will  depend  in  a  great  measure  upon  the 
fortune,  position,  and  conduct  of  the  husband.  If  the  case  be  that 
of  a  beggar  marrying  a  ward  of  the  Court  for  the  sake  of  her  fortune, 
the  Court  is  in  the  habit  of  not  permitting  him  to  touch  that  fortune, 
which  was  his  object;  but  it  has  never  gone  the  length,  that,  if  this 
species  of  indiscretion  has  occurred,  which  the  Court  must  punish 
by  commitment,  but  which  brings  together  persons  of  equal  rank 
and  fortune,  and  as  considerable  a  settlement  is  made  by  one  as  by 
the  other,  of  giving  no  attention  to  an  equivalent  provision  made 
by  the  husband  for  the  wife  and  issue:  Ball  v.  Coutts,  IV.  &  B. 
303. 

The  almost  invariable  rule  in  modern  practice,  in  case  of  a  mar- 
riage with  a  ward,  in  open  contempt  of  the  Court,  is  to  frame  the 
settlement  in  such  a  manner,  as  to  exclude  from  it  altogether  all 
marital  estate  and  interest,  and  the  rule  would  only  be  departed  from 
in  cases  where  it  could  be  clearly  shown  that  the  departure  would 
be  clearly  for  the  benefit  of  the  lady:  Waclew.  Hopkinson,  19  Beav. 
613,  619;  Hodgens  v.  Hodgens,  4  C.  &  F.  323;  Baseley  v.  Baseley, 
lb.,  p.  378,  n. ;  Field  v.  Broicn,  19  Beav.  176;  Field  v.  Moore,  7  De 
G  Mac.  &  G.  691;  Birkett  v.  Hibbert,  3  M.  &  K.  227;  sed  vide 
3Iartin  v.  Foster,  7  De  G.  Mac.  &  G.  98. 

But  in  the  event  of  their  being  no  children  of  the  marriage,  it 
seems,  at  any  rate  where  there  is  nothing  against  the  moral  character 
of  the  husband,  and  he  is  not  in  a  position  unequal  to  that  of  his 
wife,  she  ought  to  have  power  to  make  a  testamentary  appointment 
in  his  favour  (In  re  Sampson  and  Wall,  Infants,  25  Ch.  D.  4^2),  and 
the  Court  will  not  appoint  trustees  of  the  marriage  settlement,  per- 
sons who  are  on  unpleasant  terms  with  the  wife,  lb. 

When  the  contempt  has  net  been  of  a  very  aggravated  character, 
as  for  instance  where  the  husband  was  ignorant  at  the  time  of  the 
marriage  that  his  wife  was  a  ward  of  the  Court,  and  there  are  "al- 
leviating circumstances"  attending  the  contempt,  the  settlement 
will  be  more  favourable  to  the  husband:  Richardson  v.  Merrifield,  4 
De  G.  &  Sm.  161.  A  life  interest  in  part  of  the  income  of  the  wife 
may  be  given  to  him  during  the  coverture  (Bathurst  v.  Murray,  8 
Ves.  74. )  and  the  wife  may  have  power  to  appoint  to  him  by  will. 
Millet  V.  Roicse,  7  Ves.  419;  Wilkinson  v.  Jonqhin,  41  L.  J.  Ch 
234. 

The  mere  fact,  however,  of  marriage  with  a  female  ward  of  Court, 
without  the  Court's  consent,  will  confer  upon  the  Court  a 
jurisdiction  *  to  decline,  during  the  joint  lives  of  the  hus-  [  *761  ] 
band  and  icife,  to  part  luith  a  fund  in  its  own  power  and 
custody  belonging  to  the  ward,  even  upon  the  application  of  the 
husband  and  wife  and  upon  the  consent  of  the  wife  in  Court,  until 
such  settlement  should  have  been  made  thereof  as  should  appear 
advisable  and  proper  under  the  circumstances  of  the  case  (Martin 
V.  Foster,  7  De  G.   Mac.  &  G.  98;*Biddles  v.  Jackson,  3  De  G.   & 
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Jo.  544;  26  Beav.  282;  Gynn  v.  Gilbard,  1  Dr.  &  Sm.  356).  It 
seems,  however,  to  be  doubtful  whether  the  Court  in  such  a  case 
would  have  power  to  correct  or  enforce  a  settlement  against  the 
wishes  both  of  the  husband  and  wife:  Martin  v.  Foster,  7  De  G. 
Mac.  &  G.  98,  101 ;  In  re  Sampson  and  Wall,  25  Ch.  D.  482. 

It  may  be  here  mentioned  that  when  a  proper  case  is  made  out, 
the  legislature  has  annulled  marriages  where  infants  have,  by 
fraud,  misrepresentation,  or  violence  been  induced  to  go  through 
the  ceremony  of  marriage.  See  cases  collected  in  the  report  of  the 
proceedings  in  Field's  Marriage,  Annulling  Bill,  2  H.  L.  Cas.  48. 

The  Court  has  no  jurisdiction  to  compel  a  male  ward,  with  whom 
a  marriage  had  been  solemnized  without  its  consent,  on  attaining 
his  full   age  to  execute  a  settlement  of   his  estate  so  as  to  exclude 
his  wife  from  all  participation  in  the  property:  In  re  Mnrray   3  D 
&  War.  83. 

A  settlement  made  by  an  infant  ward  does  not,  independently  of 
the  Infants'  Settlement  Act  (18  &  19  Yict.  c.  43),  derive  validity 
from  the  sanction  of  the  Court,  which  it  would  not  otherwise  have. 
Thus,  the  real  estate  of  an  infant  ward  would,  unless  she  attained 
her  majority,  descend  to  her  heir,  notwithstanding  it  Avas  agreed  on 
her  marriage  to  be  put  in  settlement:  Savill  v.  Savill,  2  Coll.  72. 
So  where  a  man  married  a  female  ward  of  the  Court  without  leave, 
and  under  an  order  of  the  Court  a  settlement  was  afterwards  made, 
by  which  the  husband  covenanted  to  convey  all  the  real  estate  of 
the  wife  to  trustees  upon  trusts,  excluding  him  and  giving  his  wife 
a  pow^r  to  devise.  It  was  executed  by  the  wife,  but  not  acknow- 
ledged by  her.  On  her  death  during  coverture,  having  made  a  will 
devising  the  property,  it  was  held  by  Sir  John  Rornilly,  M.  E..,that 
the  wife's  heir  at-law  was  not  bound  by  the  incomplete  settlement, 
and  that  therefore  her  will  was  ineffectual  to  disinherit  him:  Field 
V.  Moore,  19  Beav.  176;  and  see  Barroiv  v.  Barroiv,  4  K.  &  J.  418. 
As  a  man  on  marriage  became  (in  cases  unaffected  by  the  Mar- 
ried Women's  Property  Acts)  entitled  to  a  woman's  personal  estate 
not  settled  to  her  separate  use,  his  covenant  to  settle  it  will  be  bind- 
ing upon  her  as  well  as  upon  him.     But  in  a  case  where  a  female 

ward,  entitled  to  leaseholds  for  her  separate  use,  made  a 
[  *  762  ]  settlement  under  the  order  *  of  the  Court,  giving  a  power 

of  sale  to  trustees,  it  was  held,  that  a  sale  made  by  the 
trustees  during  her  minority  was  not  valid:  Simpson  v.  Jones,  2 
Euss.  &  My.  365. 

However,  by  the  Infants'  Settlement  Act  (18  &  19  Vict.  c.  43),  in- 
fants are  now  enabled,  with  the  approbation  of  the  Court  of  Chan- 
cery, to  make  binding  settlements  on  marriage  of  their  real  and 
personal  estate,  whether  it  be  I'n  possession,  reversion,  remainder, 
or  expectancy.  See  Morgan's  Chancery  Acts,  and  Orders,  96,  6th 
ed..  Re  Olive,  11  W.  R.  (V.-C.  K.)  819. 

As  to  confirmation  by  a  woman  after  the  death  of  her  husband  of 
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a  voidable  settlement  made  upon  her  marriage  while  an  infant:  See 
Davies  v.  Davies,  9  L.  R.  Eq.  46S. 

A  settlement  made  with  the  sanction  of  the  Court  on  the  mar- 
riage of  an  infant,  of  certain  funds  alleged  to  represent  the  infant's 
share  under  a  will,  does  not  operate  as  a  confirmation  of  prior  deal- 
ings by  the  trustees  of  the  will,  so  as  to  preclude  the  cestui  que 
trust  under  the  settlement  from  tiling  a  bill  cliai'ging  the  trustees 
under  the  will  with  breaches  of  trust:  Zambaco  v.  Cassavettl,  11  L. 
-K  Eq.  439. 

AVhere  a  marriage  has  been  solemnized  between  parties,  one  or 
both  of  whom  is  or  are  under  age,  by  a  false  oath  or  fraud,  the 
parent  or  guardian  whose  consent  has  not  been  obtained,  may,  by 
information  in  the  Court  of  Chancery,  obtain  a  forfeiture  of  the  pro- 
perty the  offending  party  takes  by  the  marriage,  and  the  Court  has 
power  to  make  a  settlement  thereof  (4  Geo.  4,  c.  70,  s.  25),  any 
agreement  or  settlement  by  the  parties  inconsistent  with  that  to  be 
made  by  the  Court  being  void  (sect.  24);  and  the  principle  upon 
which  the  Court  acts  in  carrying  into  effect  the  directions  by  the 
Act  is  to  prevent  the  offending  party  from  deriving  any  pecuniary 
benefit  from  the  marriage,  as  far  as  may  be,  without  prejudicing 
the  pecuniary  interests  of  the  innocent  party  and  the  issue  of  the 
marriage.  See  The  Attorney -General  v.  Lucas,  2  Ph.  753;  At- 
torney- General  v.  Read,  12  L.  R.  Eq.  38;  and  see  Attorney -Gen- 
erals. Mullay,  4  Russ.  329;  Attorney -General  v.  Mullay,  7  Beav. 
351;  Attoney-General  v.  Severne,  1  Coll.  313.  And  in  a  recent 
case  where  the  fund  in  possession  was  small,  the  Court,  instead  of 
ordering  a  settlement,  after  declaring  the  forfeitare,  directed  the 
trustees  to  transfer  the  residue  of  the  fund  into  Court,  and  declared 
the  trusts:  Attorney  -  General  v.  Clements,  12  L.  R.  Eq.  32;  and  the 
ofifeading  husband  will  not  be  allowed  his  costs  out  of  the  fund; 
Attorney  General  v.  Akers,  W.  N.  1872,  p.  45;  Attorney  -  General  \. 
Clements,  12  L.  R.  Eq.  32,  36. 

As  to  form  of  order  declaring  trusts  of  the  funds  both  in  posses- 
sion and  reversion,  see  lb.  36, 

*VIII.  Mainte7ia7ice.] — The  Court  of  Chancery  has  [  *  763  ] 
ample  jurisdiction  with  regard  to  maintenance,  in  all 
those  cases  where  infants  -have  property  (Wellesley  v.  Beatifort,  2 
Russ.  21)  by  applying  the  income  for  their  benefit,  and  accumu- 
lating the  surplus  {Wellesley  v.  Wellesley,  2  Bli.  N.  S.  133)  even 
although  they  may  be  lunatics  (  Volans  v.  Cain%  2  De  G.  &  Sm.  242); 
and  guardians  or  trustees  whose  duty  it  may  be  to  see  to  the 
maintenance  of  an  infant  according  to  his  rank,  fortune,  and  ex- 
pectations will,  in  all  cases  when  there  is  any  difficulty,  act  wisely 
in  applying  to  the  Court,  and  acting  under  its  directions. 

The  Court  itself  will  grant  maintenance  out  of  rents  and  profits 
{Dormer  v.  Dormer,  Rep.  t.  Fineh.  432;  Re  Howarth,  8  L.  R.  Ch. 
App.  415),  or  out  of  the  income  of  personal  property,  provided  the 
fund  be  clear.     Thus,   when  it  is   doubtful  whether   anything    is 
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coming  to  a  residuary  legatee,  who  is  an  accounting  party,  nothing 

will  be  allowed  him  for  maintenance   (  Warier  v.  ,  13  Ves.  92, 

94);  but  where  the  Court  can  see  cleai'ly  that  there  will  be  a  clear 
fund,  the  residuary  legatee  will  have  an  allowance  for  maintenance 
in  the  meantime:  lb.  and  see  Wear  v.  Wilkinson,  13  Ves.  93,  cited; 
Jervoise  v.  Silk,  Geo.  Coop.  52;  Coster  v.  Coster,  1  Keen,  199). 

The  Court,  moreover,  has  statutory  jurisdiction  to  direct  the 
dividends  of  an  infant's  legacy  invested  under  36  Geo.  3,  c.  52,  s. 
32,  and  37  Geo.  3,  c.  135,  to  be  paid  to  the  guardian  for  mainte-. 
nance  {Re  Wood,  2  Set.  Dec.  732,  4th  Ed.),  and  also  of  stock  stand- 
ing in  infant's  name,  under  1  Will.  4,  c.  65,  s.  32;  Be  Gray,  and 
Re  Pongerard,  2  Set.  Dec.  733,  4th  ed. 

Maintenance,  moreover,  subject  to  the  alteration  of  the  law  by 
legislative  enactment  (see  post,  p.  772,  775)  cannot  be  allowed  out 
of  a  fund  unless  it  be  vested  in  possession,  but  it  must  be  remem- 
bered that  a  legacy  upon  a  contingency,  if,  for  instance,  it  be  given 
to  a  person  when  he  attains  a  certain  age,  may  be  vested  by  a 
direction  on  the  part  of  the  testator  that  the  intermediate  interest 
is  to  be  given  to,  or  to  be  applied  for  the  benefit  of,  the  legatee. 
See  Laiie  v.  Goudge,  9  Ves.  225;  In  re  Sanderson'' s  Trusts,  3  K.  & 
J.  497,  503,  504;  Spencer  v.  Wilson,  16  L.  R.  Eq.  501;  Fox  v.  Fox, 
19  L.  R.  Eq.  286. 

So,  where  an  infant  has  a  vested  interest  in  a  fund,  he  will, 
although  it  is  defeasible  in  a  certain  event  by  a  condition  subse- 
quent, be  entitled  to  the  interest,  and  therefore  in  a  proper  case 
to  maintenance  thereout,  until  the  happening  of  the  event.  See 
Taylor  v.  Johnson,  2  P.  Wms.  504.  There  a  testator  bequeathed 
a  legacy  to  an  infant,  with  a  proviso  that  if  he  died  before  twenty- 
one,  then  the  legacy  should  go  over  to  another.  The  Master 
[  *  764  ]  of  the  Rolls  *said,  "The  infant's  death  before  twenty-one 
will  only  defeat  the  legacy  from  the  time  it  happens, 
consequently  in  the  meanwhile,  it  shall  carry  interest,  at  least,  from 
the  end  of  the  year  after  the  death  of  the  testator."  See  also  Shep- 
herd  v.  Ingram,  Amb.  448;  Chaivorth  v.  Hooper,  1  Bro.  C.  C.  82. 

As  a  vested  legacy,  payable  at  a  future  day,  does  not  carry 
interest  until  the  arrival  of  that  day,  no  maintenance  can  be  allowed 
in  the  meantime  {Descrainpes  \.  Tompkins,  4  Bro.  C.  C.  149,  n.; 
Crickett  v.  Dolby,  3  Ves.  10)  except  in  the  case  of  a  residuary 
legacy  (Nicholls  v.  Osborn,  2  P.  Wms.  419;  Chaivorth  v.  Hooper, 
1  Bro.  C.  C.  81;  Hawkins  v.  Comhe,  1  Bro.  C.  C.  335;  Skey  v. 
Barnes,  3  Mer.  335).  But  maintenance  could  not  be  given  out  of  the 
income  of  a  contingent  legacy,  inasmuch  as  the  interest  must  accumu- 
late until  the  happeningof  the  contingency  { Buttery.  Freeman,  2  Atk. 
58;  Bullock  V.  Stones,  2  Ves.  520;  Ellis  v.  Ellis,  1  S.  &  L.  1 :  Glanvill 
V.  Glanvill,  2  Mer.  38;  Gotch  y.  Foster,  5  L.  R.  Eq.  311;  In  re 
Judkin's  Trust,  25  Ch.  D.  743);  unless  the  non-happening  of  the 
contingency  can  be  provided  against. 

An  important  exception  takes  place  to  the  rules  before  laid  down, 
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where  a  parent  or  a  person  in  loco  parentis  leaves  to  a  child  or  to 
children  as  a  class  {Incledon  v.  Northcote,  3  Atk.  4o8;  Broivn  v. 
Tem2:>erley,  3  Russ.  263);  who  are  unprovided  for,  a  vested  legacy, 
the  payment  of  which  is  postponed,  or  a  continorent  legacy,  for  in 
such  cases  interest  on  the  legacy  will  be  allowed  as  maintenance 
from  the  death  of  the  testator.  (See  note  to  Ashburner  v.  Maguire, 
ante,  p.  311,  312,  313,  and  cases  there  cited.)  Secus  where  the 
testator  has  made  provision  independently  for  the  maintenance  of 
the  legatee  (lb.  and  see  In  re  George,  an  Infant,  5  Ch.  D.  837, 
843,  W.  N.  1877,  p.  94).  . 

And  upon  the  principle  of  compensation,  where  there  are  equal 
legacies  to  a  class  of  children,  even  with  a  direction  for  accumu- 
lation, the  principal,  with  the  accumulations,  for  instance,  to  be 
paid  at  twenty-one,  with  survivorship  in  case  of  the  death  of  any 
under  that  age  to  the  others:  the  chance  of  all  taking  or  the  survivor 
being  equal,  the  Court  takes  the  fund,  which  belongs  to  all,  and 
must  go  to  all  or  some  of  them,  and  maintains  them  all  out  of  the 
interest:  Marshall  v.  Holloivay,  2  Swanst.  436,  and  cases  cited 
in  note. 

But  this  is  said  to  be  a  rule  of  Court,  and  does  not  enable  trus- 
tees so  to  apply  the  income  when  the  estate  is  not  under  adminis- 
tration. In  re  Breed's  Will,  1  Ch.  D.  226,  sed  vide  Franklin  v. 
Green,  2  Vern.  137. 

But  the  principle  cannot  be  applied  where  property  is  not  given 
absolutely  to  the  children  and  the  survivor;  but  in  certain 
events  there  is  a  gift  over  to  a  stranger.  *  Ex  parte  Kebble,  [  ^  765  ] 
11  Ves.  604,  overruling  Greenwell  v.  Greentvell,  5  Ves  194. 
See  also  Emngton  v.  Chapman,  12  Ves.  20. 

Nor  will  the  principle  be  applied  where  property  is  not  given 
absolutely  to  a  class  of  children  and  the  survivor  ;  but  in  case  of 
the  death  of  a  child  under  a  certain  age  there  is  a  limitation  to  the 
issue,  who,  for  that  purpose,  are  strangers  :  see  Ex  parte  Kebble,  11 
Ves.  606;  Turner  V.  Turner,  4  Sim.  430:  see  also  E7-ringfon  v.  Chaj^- 
man,  12  Ves.  20;  Ex  parte  Whitehead,  2  Y.  &  J.  243;  Parsons  v. 
Coke,  10  W.  R.  (V.-C.  K.)  641.  Maintenance  was,  however,  allowed 
under  such  circumstances  by  Lord  Thurlow  in  Fendall  v.  Nash,  5 
Ves.  197,  n.;  but  this  case  was  disapproved  of  by  Lord  Eldon:  14 
Ves.  203. 

Nor  will  maintenance,  if  not  directed  by  the  will,  be  ordered, 
where  the  children  making  the  applications  are  not  all  the  persons 
among  whom  the  property  is  to  go  :  where,  for  instance,  unborn 
children  may  form  part  of  the  class.  In  Sir  Frederick  Eden''s  Case, 
indeed,  Ijord  Rosslyn  allowed  maintenance  ;  l)ut  upon  an  application 
to  Lord  Eldon  for  an  increase  of  the  allowance,  he  observes,  "I  did 
not  think  myself  justitied  in  following  that,  and  refused  it,  as  those 
children  might  be  the  persons  to  take  the  whole  ;  but  future  chil- 
dren, then  unborn,  might  be  the  persons  to  take  a  part  of  it  :  "  Ex 
parte  Kebble,  11  Ves.  604  ;  Lomax  v.  Lomax,  11  Ves.  48;   Turner  v. 
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Turner,  4  Sim.  430,  sed  vide  Haley  v.  Bannister,  4Madd.  275;  Errat 
V.  Barloiv,  cited  when  before  Sir  W.  Grant. 

But  even  although  there  be  an  express  direction  for  accumulation, 
where  the  Court  sees  that  it  is  for  the  benefit  of  the  infants,  the 
chances  of  survivorship  being  equal,  and  can  procure  the  consent 
of  all  persons  interested  in  remainder,  maintenance  will  be  allowed, 
the  Court  taking  the  chance  of  controverting  the  direction  of  the 
will.  Thus,  in  Cavendish  v.  Mercer,  5  Ves.  195,  n.,  there  was  a  re- 
siduary bequest  of  a  very  large  amount  in  favour  of  infant  grandchil- 
dren, payable  at  twenty-one  or  marriage,  with  survivorship,  the  in- 
terest to  accumulate  and  be  paid  with  the  capital  :  and  in  case 
of  the  death  of  all  before  the  time  of  payment,  there  was  a  gift  over 
to  their  mother  absolutely.  The  father's  income,  though  consider- 
able, bearing  no  proportion  to  the  fortune  bequeathed,  and  their 
being  several  children,  Lord  Bathurst  directed  a  maintenance,  tak- 
ing the  consent  of  the  mother.  See  14  Ves.  202;  Re  Arbuckle,  14 
W.  R.  (V.-C.  K.)  535;  Re  Robinson,  16  W.  K.  1106;  In  re  Colgan 
(Infants)  19  Ch.  D.  305. 

Moreover,  although  there  is  a  gift  over,  maintenance  will  be  al- 
lowed, if  there  is  a  fair  inference  from  the  whole  will,  that 
[  *  766  ]  it  was  *  the  testator's  intention  to  give  it  :  Lambert  v.  Par- 
ker, G.  Coop.  143. 

Where,  moreover,  a  long  dry  accumulation  of  the  income  of  prop- 
erty has  been  directed  either  for  the  purpose  of  paying  incum- 
brances on  estates,  or  for  the  purpose  of  buying  new  ones,  the  Court 
although  there  are  no  provisions  for  maintenance  in  the  instruments 
directing  the  accumulations,  will  in  fitting  cases,  make  an  allowance 
to  the  father  of  the  infants  entitled  to  the  estate  as  tenants  for  life 
for  past  and  future  maintenance  (Bennett  v.  Wjjndh(^ni,  23  Beav.  521; 
4  De  G.  F.  &  J.  259;  Havelock  v.  Havelock,  17  Ch.  D.  807),  and  has 
even  made  an  annual  allowance  to  a  tenant  for  life  when  forisfa- 
miliated, which  was  increased  on  his  marriage,  upon  which  occa- 
sion also  he  was  allowed  a  sum  for  an  outfit  :  Bennett  v.  Wyndhatn, 
23  Beav.  521;  4  De  G.  F.  &  J.  259;  17  Ch.  D.  814,  where  the  facts 
are  stated  more  fully  by  Malins,  V.-C,  See  also  Revel  v.  Watkins, 
1  Ves.  93. 

And  trustees  have  been  held  justified  in  making  an  allowance  for 
maintenance  in  a  somewhat  similar  case.  Thus  where  there  was  a 
direction  to  accumulate  for  the  benefit  of  the  daughters  who  should 
attain  twenty-one  (there  being  several  daughters)  and  if  any  one  at- 
tained twenty-one,  the  whole  fund  to  be  vested.  There  the  trustee 
had  without  express  authority  applied  alarge  portion  of  the  income 
for  maintenance,  and  the  question  was,  on  taking  the  accounts, 
whether  he  was  to  be  charged  with  the  sum  he  so  applied,  and  it 
was  decided  by  the  Court  of  Appeal  that  he  was  not  to  be  so  charged; 
and  that  if  the  father  was  not  of  ability  to  maintain  his  daughter 
it  was  a  proper  application  :  Aveline  v.  Melhuish,  10  Jur.  N.  S.  788. 
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But  it  seems  that  the  infant,  when  of  age,  with  full  knowledge, 
had  released  the  trustee.     S.  C,  2  De  G.  J.  &  S.  288. 

Where  there  are  two  funds  out  of  which  an  infant  might  be  held 
entitled  to  maintenance,  it  will  be  allowed  out  of  that  fund  which  it 
is  most  for  his  benefit  to  be  applied  for  that  purpose  :  Bruin  v. 
Knott,  1  Ph.  572;  Ljjgon  v.  Lord  Coventry,  14  Sim.  41;  Martin  v. 
Martin,  1  L.  R.  Eq.  869;  Uwasy.  King,  11  W.  E.  818. 

And  where  an  infant  has  been  maintained  out  of  the  wrong  fund, 
he  will  be  recouped  out  of  the  one  which  ought  to  have  been  applied 
for  that  purpose  :  Furleij  v.  Hyder,  41  L.  J.  (Ch.)  N.  S.  513. 

If  the  rents  and  profits  bo  insufficient  for  the  purpose,  an  allow- 
ance for  maintenance  may  be  charged  on  real  estate  wliere  there  is 
a  direction  for  that  purpose  by  the  instrument  under  which  the  prop- 
erty is  settled  (In  re  Corker's  Minors,  3  J.  &  L.  377;  Williams  \.  Ed- 
wards, 2  Coll.  176);  such  charge  may  also  be  made  even  in 
the  absence  of  such  direction,  if  *  an  infant  be  entitled  to  [  *  767  ] 
real  property  in  fee  (Sergison  v.  Sealey,  2  Atk.  412.  416;  Re 
Howarth,  8  L.  R.  Ch.  App.  415);  or  to  the  remainder  in  fee  with 
the  consent  of  the  tenant  for  \\iQ{Inre  Allen,  8  L.  R.  Ch.  App.  417, 
n.),  or  even  if  he  is  entitled  in  fee  only  upon  a  contingency,  if  the  re- 
turn of  the  money  so  chai'ged  can  be  provided  for,  as  for  instance  by  in- 
surance, in  the  event  of  the  contingency  not  happening.  See  De 
Witt  V.  Palin,  14  L.  R.  Eq.  251;  Ring  v.  Jarman,  lb.  252,  cited, 
and  see  1  Set.  Dec.  726,  727,  4th  Ed. 

The  Court,  moreover,  has  ordered  that  trustees  under  a  will, 
should  hold  the  interests  of  infants  respectively  thereunder  as  a 
security,  for  the  purpose  of  recouping  to  any  person  entitled  thereto 
such  sums  of  money  as  would  be  equivalent  to  the  sums,  which 
would  have  arisen  from  such  part  of  the  income  as  should  be  ap- 
plied in  payment  of  the  increased  allowances,  in  case  the  same,  in- 
stead of  having  been  so  applied,  had  been  accumulated  as  directed 
by  the  will:  In  re  Colgan  (Infants),  19  Ch.  D.  305. 

A  guardian  who  has  properly  maintained,  educated  and  sup- 
ported infants  out  of  money  paid  to  him  for  that  purpose  will  not 
be  bound  to  vouch  for  the  items  of  his  expenditure  or  to  account 
for  the  surplus  (if  any)  which  may  remain,  [Hora  v.  Hora,  33  Beav. 
89;  Joddrell  v.  Joddrell,  14  Beav.  397,)  and  if  there  be  two  guar- 
dians and  trustees,  one  of  them  will  not  be  discharged  by  mere 
evidence  of  payment  of  the  income  to  the  other,  having  charge  of 
the  infants,  but  he  is  bound  to  show  on  an  inquiry  that  a  proper 
sum  was  allowed  to  his  co-guardian  for  maintenance,  education,  or 
advancement,  and  if  it  be  shown  that  the  latter  had  properly  main- 
tained and  educated  the  children,  the  sum  proper  for  that  purpose 
will  be  allowed  against  any  balance  found  due  on  the  account,  with- 
out vouching  the  items  of  the  application :  In  re  Evans,  Welch  v. 
Channell,  26  Ch.  D.  58. 

Where  the  income  arising  from  property  is  left  to  a  person  for 
the  maintenance  of  children,  he  will   be  entitled  to  receive  it  for 

797 


*  768  EYRE  V.   COUNTESS  OP  SHAFTSBURY. 

that  purpose  so  long  as  he  continues  properly  to  maintain  them 
(Hadoiu  V.  Hadoiu,  9  Sim.  438;  Jubber  \.  Jubber,  9  Sim.  503; 
Berkeley  v.  Svoinburne,  6  Sim.  613;  Thurston  v.  Essington,  Jac.  361, 
n. ;  Longmore  v.  Elctim,  2  Y.  &  C.  C  C.  363;  Leach  v.  Leach,  J  3 
Sim.  304;  Hart, v.  Tribe,  19  Beav.  149;  Browne  v.  Faull,  1  Sim.  N.  S. 
92);  and  in  Hammond  v.  Neame,  1  Swanst.  35,  under  a  bequest  of 
stock,  in  trust  to  pay  the  dividends  to  M.  H.  H.,  the  niece  of  the 
testator,  "  for  and  towards  the  maintenance,  education,  and  bring- 
ing up  of  all  and  every  the  child  and  children  of  the  said  M.  H.  H., 
until  he,  she,  or  they  shall  attain  twenty-one,"  and  then  to 
[  *  768  ]  transfer  the  principal  ''-'  equally  among  the  children,  with 
a  bequest  over,  in  default  of  such  issue,  to  the  nephews 
and  nieces  of  the  testator  living  at  the  death  of  M.  H.  H.,  it  was 
held  by  Sir  Thomas  Plumer,  M.K.,  that  the  dividends  were  payable 
to  M.  H.  H.,  although  she  had  no  child. 

Bat  where  a  person  puts  himself  in  such  a  position  as  to  be  in- 
capacitated from  performing  the  trust,  he  will  be  entitled  to  a  share 
only  for  his  own  maintenance.  See  Castle  v.  Castle,  1  De  G.  &  Jo. 
352 :  there  a  widow,  who  was  entitled  to  the  income  of  property 
for  the  maintenance  of  herself  and  her  family,  and  the  education 
of  her  children,  having  eloped  with  a  married  man,  was  held  to  be 
entitled  only  to  part  of  the  income  for  her  own  maintenance. 

Where  the  income  of  property  is  given  to  a  widow  for  her 
maintenance  and  support,  and  the  maintenance,  education,  cloth- 
ing, and  support  of  herself  and  children,  without  being  confined  to 
minors,  the  parent  in  these  cases  is  a  trustee  for  the  children, 
but  only  so  far  as  is  required  for  their  maintenance  and  support 
(Carry.  Living,  28  Beav.  644;  33  Beav.  474;  Scott \.  Key.  35  Beav. 
291,  293),  and  such  gift,  primd  facie,  does  not  apply  to  married 
daughters  or  adult  sons,  but  only  to  the  children  living  at  home 
with  their  mother:  Carr  v.  Living,  28  Beav.  645.  And  see  R^jan 
V.  Keogh,  4  I.  R.  Eq.  357;  Wilkiyis  v.  Jodrell,  13  Ch.  D.  564,  fol- 
lowing Soames  v.  Martin,  10  Sim.  287,  and  explaining  Knapp  v. 
Noyes,  Amb.  661. 

Whether  in  cases  of  this  kind  a  child  being  willing  after  attain- 
ing the  age  of  twenty-one  to  reside  with  the  mother  would  thereby 
lose  a  right  to  participate  in  the  fund  in  the  absence  of  express  di- 
rections, which  v.'ould  of  course  be  binding  [Gardner  v.  Barber,  18 
Jur.  508;  Wilson  v.  Bell,  4  L.  R.  Ch.  App.  581),  is  somewhat  doubt- 
ful: Thorp  V.  Owen,  2  Hare,  610;  Longmore  v.  Elcum,  2  Y.  &  C.  C. 
C.  370. 

But  where  a  son  or  daughter  leaves  the  house  of  the  widow,  and 
becomes  forisfamiliated,  and  may  perhaps  have  a  family,  it  can 
scarcely  be  conceived  to  have  been  the  intention  of  the  testator,  that 
the  widow  should  apportion  a  certain  part  of  her  income  for  such 
son  or  daughter,  and  no  longer  spend  her  income  in  one  establish- 
ment, but  divide  it  into  as  many  incomes  as  there  are  children  pos- 
sibly not  leaving  enough  for  her  own  support:  per  Wigram,  V.-C.  in 
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Thorp  V.  Owen,  2  Hare,  613;  Bowdenv.  Laing,  14  Sim.  113;     Carr 
V.  Living,  28  Beav.  644. 

And  it  seems  to  be  just  where  the  children  are  otherwise  provided 
for,  that  they  should  not  be  entitledtocomplain  that  they  do  not  re- 
ceive a  portion  of  the  fund  which  is  not  required  for  their  mainte- 
nance, education,  aud  support:   Cai-r  v.  Living,  28  Bcav.  647. 

Where  the  income  of  property  has  been  applied  pursu- 
ant to  a  trust  *  for  the  maintenance  and  education  of  in-  [  *  769  ] 
fants,  no  account  will  be  directed  as  to  its  application  un- 
less a  special  case  is  made  out,  showing  that  some  of  the  children 
have  not  beea  properly  maintained  (Hora  v.  Hora,  33  Beav.  88; 
and  see  Leach  v.  Leach,  13  Sim.  304;  Broivne  v.  Paull,  1  Sim.  N.  S. 
92;  Carr  v.  Living,  28  Beav.  644);  and  the  Court  will  not  deprive 
the  widow  of  the  honest  exercise  of  the  discretion  vested  in  her 
(Raikes  v.  Ward,  1  Hare,,  450) ;  but  it  will  give  her,  if  required,  its 
assistance  to  inquire  into  or  to  sanction  any  reasonable  airange- 
ments  she  may  desire  to  make:    lb. 

And  where  a  widow  takes  for  life  the  income  of  a  fund,  for  the 
maintenance  of  herself  and  the  maintenance  and  education  of  her 
children,  the  Court  will  not,  even  with  her  concurrence,  sanc- 
tion a  transfer,  to  children  who  have  come  of  age,  of  their 
share  of  the  fund,  imless  the  income  of  what  remains  is  clearly 
enough  for  the  maintenance  at  any  time  of  the  other  children: 
see  Berry  v.  Bryant,  2  Drew  &  Sm.  1,  in  which  case,  however, 
part  of  their  shares  were  paid  to  two  adult  sons  upon  an  ar- 
rangement that  they  were  each  to  undertake  to  continue  to 
pay  to  their  mother,  for  the  benefit  of  those  who  were  to  be 
maintained,  such  annual  sum  as  would  make  up  the  income,  to  the 
amount  at  which  it  then  stood,  and  that  what  remained  in  Court,  as 
the  residue  of  the  share  of  those  two  sons,  should  be  held  as  a  se- 
curity for  the  payment  of  that  annual  sum. 

What  remains  after  answering  the  purpose  of  maintenance  and 
education,  belongs  to  the  widow  or  her  assignees,  and  the  Court,  if 
necessary,  will,  in  a  suit,  direct  a  reference  to  ascertain  its  amount: 
Carr  v.  Living,  28  Beav.  644,  647.  And  see  Hammond  v.  Neame, 
1  Swanst.  35;  Bushnell  v.  Parsons,  Prec.  Ch.  219;  Cape  v.  Cape,  2 
Y.  &  C.  Exch.  Ca.  543. 

Where  a  fund  is  given  to  the  mother  and  children  as  joint  ten- 
ants, for  the  use  of  herself  and  family,  the  mother  will  take  as  joint 
tenant  with  her  children,  and  she  will  be  absolutely  entitled  to  her 
share  of  the  fund,  and  to  be  paid  the  income  of  the  remaining  shares 
for  the  maintenance  and  education  of  her  children :  Newson^s  Trusts, 
1  L.  R.  Ir.  373,  and  cases  there  cited. 

Where  the/?md  is  itself  given  to  a  person  for  the  maintenance 
of  children,  the  Court  may  safely  and  properly  pay  it  over  to  such 
pprson,  who,  although  it  is  in  some  respects  to  be  looked  upon  as  a 
gift  conferred  upon  himself,  will  nevertheless  be  accountable  for  the 
proper  application  of  the  fund  to  those  for  whose  benefit  it  was  par. 
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ticularly  given,  if  the  intention  was  to  create  a  trust  in  their  favour, 
but  he  will  not  be   so   accountable  where  no   trust   was  intended: 

Andrews  v.  Partington,  2  Cox.  223;  Robinson  v.  Tickell, 
[  *  770  ]  8  Ves.  142;   Woods  v.  Woods,  1  *  My.  &  Cr.  409;  Raikes  v. 

Ward,  1  Hare,  445;  Crockett  v.  Crockett,  2  Ph.  553;  Webb 
V.  Wools,  2  Sim.  N.  S.  267;  Joddrell  v.  Joddrell,  14  Beav.  397;  Bid- 
dies V.  Biddies,  16  Sim.  1 ;  and  see  Presant  v.  Goodivin,  6  Jur.  N. 
S.  404 ;  Lambe  v.  Fames,  6  L.  R.  Ch.  App.  597 ;  Mackett  v.  Mackett, 
14  L.  R.  Eq.  49;  In  re  Hutchinson  and  Tenant,  8  Ch.  D.  540. 

But  if  a  trust  were  intended,  the  fund  is  not  assignable  to  cred- 
itors cr  others,  without  regard  to  the  interests  of  the  children: 
Wetherell  v.  Wetherell,  1  Keen,  80.  InBroicn  v.  Casamajor,  4  Ves, 
498,  a  legacy  was  given  to  a  father,  "the  better  to  enable  him  to 
provide  for  his  younger  children."  He  consented  to  secure  the 
capital,  but  was  held  entitled  to  the  interest.  And  in  Hamley  v. 
Gilbert,  Jac.  354,  where  there  was  a  gift  of  a  residue  to  a  lady  for 
the  education  of  her  son.  Lord  Gifford,  MR.,  held  her  to  be  only 
entitled  to  it  subject  to  the  application  of  so  much  as  the  Court 
might  think  fit  during  his  minority,  although  it  was  declared  in  the 
will  that  she  should  not  be  liable  or  subject  to  account  for  the  dis- 
posal or  application  of  the  residue.  In  Collier  v.  Collier,  3  Ves.  33, 
where  the  testator  gave  his  wife  400?.  a  year,  in  addition  to  500Z.. 
a  year  under  her  marriage  settlement  in  consideration  of  the  ex 
pense  and  care  she  would  incur  in  the  maintenance  of  their  chil- 
dren, it  was  held  by  Lord  Rosslyn,  that  she  ought  to  maintain  them 
when  at  home,  but  was  not  to  be  charged  with  their  maintenance 
or  education  when  at  school. 

In  the  case  of  In  re  Easlei/s  Estate,  Drake  v.  Drake,  W.  N.  May 
9,  1885,  p.  99,  where  a  share  of  fund  was  given  to  M.  D.,  then  the 
wife  of  F.  D.  to  be  invested  in  the  names  of  the  executors  who 
were  to  pay  her  the  interest  for  life,  her  receipt  being  their  only 
discharge  notwithstanding  coverture,  and  at  her  death  to  apply  the 
dividends  to  the  maintenance  aud  education  of  her  children  until 
the  youngest  should  arrive  at  twenty- one,  it  was  held  that  after  the 
death  of  M.D.  the  income  until  the  youngest  child  attained  twenty - 
one  went  to  her  children  as  joint  tenants,  and,  subject  thereto  the 
corpus,  went  to  the  representatives  of  M.  D. 

The  presumption  in  favour  of  a  gift  being  intended  is  much 
stronger  in  the  case  of  a  father  than  a  mother,  for  when  a  fund  is 
given  in  aid  of  the  performance  of  a  duty  which  the  donee  is  already 
legally  bound  to  perform,  it  is  a  gift  to,  and  a  beneficial  interest 
in,  the  person  to  whom  it  is  made.  Thus  in  By7ie  v.  Blackburn,  26 
Beav.  41,  a  testator  bequeathed  a  sum  to  trustees  for  his  daughter 
for  life,  and  afterwards  to  pay  the  dividends  to  her  husband  "dur- 
ing his  life,  nevertheless  to  be  by  him  applied  for  or  towards  the 
maintenance,  education,  or  benefit"  of  the  daughter's  chil- 
[  *  77 1  ]  dren.  There  was  a  gift  to  the  children  after  *  the  decease 
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of  the  survivor  of  the  daughter  and  her  husband.     It  was  held  by 
Sir  John  RomiUy,  M.  R.,  that  the  husband  took  beneficially. 

In  general,  where  infants  are  interested,  in  property  either  under 
wills  or  settlements,  there  are  powers  for  their  maintenance  and 
advancement  inserted,  upon  which  the  trustees  can  apply,  either 
the  whole  or  a  part  of  the  income  or  capital  of  snch  property  for 
the  benefit  of  the  infants  (3  David.  Conv.  130,  550,  2nd  ed.);  and 
it  will  be  their  duty  to  exercise  such  powers,  bond  fide  and  for  the 
end  designed  by  the  testator  or  settlor:  Talbot  v.  Marchfield,  3  L. 
R.  Ch.  App.  622,  varying  the  decree  of  Malins,  V.  C,  4  L.  R. 
Eq.  661;  Roller  Curzon  v.  Roper  Curzon^  11  L.  R.  Eq.  452;  Loivther 
V.  Bentinck,  19  L.  R.  Eq.  166.  And  so  long  as  they  continue  to  do 
so  they  will  not  be  controlled  bv  the  Court;  Gisborne  v.  Gisborne, 
23  W.  R.  410,  25  W.  R.  516. 

A  power  authorising  an  allowance  for  "maintenance  and  sup- 
port," has  been  held  to  justify  an  allowance  to  meet  the  expenses 
of  education:  In  re  Breed's  Will,  1  Ch.  D.  226.  [In  the  United 
States,  as  to  retrospective  allowance,  chancery  does  not  appear  to 
be  very  strict  as  concerns  the  parents,  though  special  circumstances 
should  alwavs  be  chosen  for  making  it:  Otte  v.  Becton,  55  Mo.  99; 
Matter  of  Burke,  4  Sandf.  619;  Myers  v.  Myers,  2  McCord,  214.] 

Where  trustees  are  authorised  by  a  power,  if  they  see  fit  to  apply 
the  income  of  shares  to  which  children  are  presumptively  entitled 
toward  the  maintenance  of  the  children  notwithstanding  the  father 
of  the  children  may  be  of  sufficient  ability  to  maintain  them,  the 
Court  will  not  without  any  reason  control  the  discretion  of  the 
tnisteed  if  they  think  fit  that  the  income  should  be  paid  to  the 
father  for  the  maintenance  of  the  children:  Brophy  v.  Bellamy,  8 
L.  R.  Ch.  App.  798,  and  cases  there  cited. 

The  Court,  however,  has  power,  where  the  trustees  act  either 
dishonestly  or  unreasonably,  to  control  the  discretion  of  the  trustees 
in  the  allowance  made  under  a  power  of  maintenance  for  children. 
See  In  re  Hodges,  7  Ch.  D.  754,  where  the  Court  in  opposition  to 
the  trustees,  directed  that  the  whole  of  the  income  of  a  fund  to  which 
children  were  entitled  should  be  paid  to  the  father  of  the  children, 
together  with  an  equal  amount  for  past  maintenance  in  order  to  en- 
able him  to  discharge  debts  which  he  had  incurred  on  account  of 
the  children.     See  also  In  re  Roper'' s  Trusts,  11  Ch.  D.  272,  273. 

But  the  Court  has  not,  on  a  summons  entitled  only  in  the  matter 
of  the  infant,  any  jurisdiction  to  make  an  order  controlling  the 
discretion  of  the  trustees,  it  being  necessary  for  that  purpose  that 
there  should  be  an  action  or  an  originating  summons  so  as  to  give 
the  Court  jurisdiction  over  them:  In  re  Lofthouse,  an  infant,  W.  N. 
June  6,  1885,  p.  118. 

In  order  that  the  necessity  of  inserting  snch  powers  in  all  in- 
struments  should  be  dispensed  with,  it  was  enacted  by 
Lord  Cranworth's  Act  (23  &  24  Vict.  c.   *  145),  that  "In  [  *  772  ] 
all  cases  where  any  property  is  held  by  trustees  in  trust 
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for  an  infant,  either  absolutely,  or  contingently,  on  liis  attaining 
the  acre  of  twenty  one  years,  or  on  the  occurrence  of  any  event 
previously  to  his  attaining  that  age,  it  shall  be  lawful  for  such 
trustees,  at  their  sole  discretion,  to  pay  to  the  guardians  (if  any) 
of  such  infant,  or  otherwise  to  apply  for  or  towards  the  main- 
tenance or  education  of  such  infant,  the  whole  or  any  part  of  the 
income  to  which  such  infant  may  be  entitled  in  respect  of  such 
property,  whether  there  be  any  other  fund  applicable  to  the  same 
purpose,  or  any  other  person  bound  by  law  to  provide  for  such 
maintenance  or  education,  or  not;  and  such  trustee  shall  accumulate 
all  the  residue  of  such  income,  by  way  of  compound  interest,  by 
investing  the  same  and  the  resulting  income  thereof  from  time  to 
time  in  proper  securities,  for  the  benefit  of  the  person  who  shall 
ultimately  become  entitled  to  the  property  from  v/hich  such  accu- 
mulation shall  have  arisen.  Provided  always,  that  it  shall  be  law- 
ful for  such  trustees  at  any  time,  if  it  shall  appear  to  them  expe- 
dient, to  apply  the  whole  or  any  part  of  such  accumulations  as  if 
the  same  were  part  of  the  income  arising  in  the  then  current  year" 
(sect.  26).  This  power,  however,  cannot  be  exercised  if  it  is  ex- 
pressly negatived  by  the  instrument  creating  the  trust,  andean  only 
be  exercised  subject  to  such  limitations  and  variations,  if  any,  as 
are  contained  in  such  instrument  (sec  32).  The  Act  does  not  im- 
power  any  trustees  to  deal  with  or  affect  the  rights  of  any  person 
soever,  except  to  the  extent  to  which  they  might  have  dealt  with 
or  aifected  such  rights,  if  the  instrument  under  which  the  trustees 
are  empowered  to  act  had  contained  express  powers  for  such  trustees 
so  to  deal  with  or  affect  such  rights  (sec.  33).  Moreover,  the  pro- 
visions of  the  Act  extend  only  to  persons  entitled  or  acting  under  a 
deed,  will  codicil,  or  other  instrument  executed  after  the  passing  of 
the  Act,  (28th  August,  1860),  or  under  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  after  that  date  (sec.  34).  See  ob- 
servations in  3  David.  Conv.  193,  2nd  ed. 

It  seems  that  the  power  of  maintenance  which  by  sect.  26  of 
Lord  Granworth's  Act  (23  &  24  Vict.  c.  145)  is  given  to  trustees 
stops  short  at  minority:  In  re  Breed's  Will,  1  Ch.  D.  228,  per  Sir  G. 
Jessel,  M.  R. 

It  was  decided  that  under  the  26th  sect,  of  Lord  Granworth's 
Act,  trustees  might  apply  for  or  towards  the  maintenance  of  an 
infant,  the  income  of  property  held  on  trust  for  the  infant  con- 
tingently on  attaining  the  age  of  twenty  one  years  {In  re  Cotton,  1 
Gh.  D.  232,  and  see  In  re  Buckley's  Tntst,  22  Gb.  D.  583), 
[  *  773  ]  and  might  pay  it  to  the  infant's  father,  as  '■'  the  expression 
"guardians"  in  the  26th  section  of  the  Act  includes  the  father  as 
guardian  by  nature  (lb.  234). 

But  it  was  held  that  the  26th  section  of  the  Act  only  applied  to  a 
case  in  which  the  infant  was  either  absolutely   or  contingently  en- 
titled to  the  income  of  a  legacy,  and  did  not  apply  to  a  case  where 
the  infant  on  attaining  twenty-one  would  not  be  entitled  to  interest 
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on  his  legacy  till  the  time  of  payment.  See  the  recent  case  oiln  re 
George,  An  infant,  5  Ch.  D.  837,  where  a  testator  bequeathed  to  each 
of  his  daughters  a  legacy  of  4,000/.,  if  and  when  they  should  respec- 
tively attain  twenty-one  or  be  married,  and  gave  his  residuary  per- 
sonal estate  to  his  eldest  son.  It  was  held  by  the  Court  of  Appeal, 
reversing  the  decision  of  Hall,  V.-C,  that  the  legacies  to  the  daugh- 
ters did  not  carry  interest  until  the  time  of  payment,  and  that  the 
Court  had  no  power  under  the  2()th  section  of  23  &  24  Vict.,  c.  145, 
to  apply  any  part  of  the  income  of  the  expectant  legacies  to  the  main- 
tenance of  the  daughters. 

Even  before  the  passing  of  Lord  Cranworth's  Act,  a  trustee  could 
safely  advance  out  of  the  interest  of  a  legacy  left  to  an  infant,  suffi- 
cient to  maintain  him,  if  his  parent  were  unable  so  to  do,  because 
the  Court  of  Chancery  would  do  the  same  upon  an  application  being 
made  to  its  jurisdiction.  And  in  taking  his  accounts,  the  trustee 
would  be  allowed  to  set  off  the  gross  amount  of  the  maintenance 
against  the  gross  amount  of  interest,  although  in  some  years  the 
amount  allowed  for  maintenance  exceeded  the  amount  of  interest  in 
those  years:  Carmicha'el  v.  Wilson,  3  Moll.  79;  Edwards \.  Grove,  2 
De  G.  F.  &  J.  210,  and  see -Lee  v.  Broivn,  4  Ves.  369;  Sisson  v.  SJiaiv, 
9  Ves.  288;  Maberleij  v.  Turton,  14  Ves.  499;  Exparte  Darlington, 
1  B.  &  B.  240;  Gotham  v.  West,  1  Beav.  380,  overruling  Awc/?'eH-s  v. 
Partington,  3  Bro.  C.  C.  GO;  Sisson  v.  Shaw,  9  Ves.  288;  Prince  v. 
Hine,  2G  Beav.  034. 

The  26th  section  of  Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145), 
was  repealed  by  the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  which  substitutes  other  provisions  relative  to 
the  application  of  the  income  of  infants  for  their  maintenance,  edu- 
cation, or  benefit.    . 

By  the  latter  Act  it  is>(amongst  other  things  enacted)  that  "where 
a  person  in  his  own  right  seised  of  or  entitled  to  land  for  an  estate 
in  fee  simple,  or  for  any  leasehold  interest  at  a  rent,  is  an  infant,  the 
land  shall  be  deemed  to  be  a  settled  estate  within  the  Settled  Estates 
Act,  1877,"  sect.  41. 

By  the  42nd  section  it  is  enacted  that  "if  and  as  long  as  any  per- 
son who  would,  but  for  this  section,  be  beneficially  entitled  to  the 
•possession  of  any  land  is  an  infant,  and  being  a  woman  is 
also  *  unmarried,  the  trustees  appointed  for  this  purpose  [  *774] 
by  the  settlement,  if  any,  or  if  there  are  none  so  appointed, 
then  the  persons,  if  any,  who  are  for  the  time  being  under  the  set- 
tlement trustees  with  power  of  sale  of  the  settled  land,  or  of  part 
thereof,  or  with  power  of  consent  to  or  approval  of  the  exercise  of 
such  a  power  of  sale,  or  if  there  are  none,  then  any  persons  appointed 
as  trustees  for  this  purpose  by  the  Court,  on  the  application  of  a 
guardian  or  next  friend  of  the  infant,  may  enter  into  and  continue 
in  possession  of  the  land,  and  in  es^ery  such  case  the  subsequent  pro- 
visions of  this  section  shall  apply"  (subs.  1). 

Provisions  are  next  made  for  ihe  management  of  the  land  by  the 
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trustees  (subs.  2)  for  the  payment  by  them  of  all  outgoings,  and 
keeping  down  any  annual  sum  or  interest  (subs.  3). 

'"The  trustees  may  apply  at  discretion  any  income  which,  in  the 
exercise  of  such  discretion,  they  deem  proper,  according  to  the  in- 
fant's age,  for  his  or  her  maintenance,  education,  or  benefit,  or  pay 
thereout  any  money  to  the  infant's  parent  or  guardian,  to  be  applied 
for  the  same  purpose"  (subs.  4). 

"The  trustees  shall  lay  out  the  residue  of  the  income  of  the  land 
in  investment  on  securities  on  which  they  are  by  the  settlement,  if 
any,  or  by  law,  authorised  to  invest  trust  money,  with  power  to  vary 
investments,  and  shall  accumulate  the  income  of  the  investments  so 
made  in  the  way  of  compound  interest,  by  from  time  to  time  simi- 
larly investing  such  income  and  the  resulting  income  of  investments, 
and  shall  stand  possessed  of  the  accumulated  fund  arising  from  in- 
come of  the  land  and  from  investments  of  income  on  the  trusts  fol- 
lowing, namely: — 

(i.)  If  the  infant  attains  the  age  of  twenty-one  years,  then  in  trust 
for  the  infant. 

(ii. )  If  the  infant  is  a  woman,  and  marries  while  an  infant,  then 
in  trust  for  her  separate  use,  independently  of  her  husband,  and  so 
that  her  receipt  after  she  marries,  and  though  still  an  infant,  shall 
be  a  good  discharge:  but 

(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman  with- 
out having  been  married,  then  where  the  infant  was  under  a  settle- 
ment, tenant  for  life,  or  by  purchase  tenant  in  tail,  or  tail  male  or 
tail  female,  on  the  trusts,  if  any,  declared  of  the  accumulated  fund 
by  that  settlement;  but  where  no  such  trusts  are  declared  or  the  in- 
fant has  taken  the  land  "from  which  the  accumulated  fund  is  derived 
by  descent,  and  not  by  purchase,  or  the  infant  is  tenant  for  an  es- 
tate in  fee  simple,  absolute  or  determinable,  then  in  trust  for  the  in- 
fant's personal  representatives,  on  part  of  the  infant's  per- 
[  *  775  ]  sonal  estate,  but  the  accumulations  or  any  part  thereof  *may 
at  any  time  be  applied  as  if  the  same  were  income  arising 
in  the  then  current  year." 

"  When  the  infant's  estate  or  interest  is  an  undivided  share  of 
land,  the  powers  of  this  section  (the  42nd)  relative  to  the  land  may 
be  exercised  jointly  with  persons  entitled  to  possesion  of,  or  having 
power  to  act  in  relation  to,  the  other  undivided  share  or  shares" 
(subs.  6). 

"This  section  (the  42nd)  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument  under  which  the  inter- 
est of  the  infant  arises,  and  shall  have  effect  subject  to  the  terms  of 
that  instrument,  and  to  the  provisions  therein  contained  "  (subs.  7). 

"This  section  (the  42nd)  applies  only  where  that  instrument 
comes  into  operation  after  the  commencement  of  this  Act  "  (subs.  8). 

"  By  the  43rd  section  it  is  provided  that  "where  any  property  is 
held  by  trustees  in  trust  for  an  irifant,  either  for  life  or  for  any 
greater  interest,  and  whether  absolutely  or  contingently  on  his  at- 
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faining  the  age  of  timnty -one  years,  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age,  the  trustees  may,  at  their  sole  discre- 
tioQ,  pay  to  the  infant's  parent  or  guardian,  if  any,  or  otherwise 
apply,  for  or  towards  the  infant's  maintenance,  education,  or  benefit, 
the  income  of  that  property,  or  any  part  thereof,  whether  there  is 
any  other  fund  applicable  to  the  same  purpose,  or  any  person 
bound  by  law  to  provide  for  the  infant's  maintenance  or  education 
or  not"  (subs.  1). 

"The  trustees  shall  accumulate  all  the  residue  of  that  income  in 
the  wav  of  compound  interest,  by  investing  the  same,  and  the  re- 
sulting income  thereof  from  time  to  time  on  securities  on  which 
they  are  by  the  settlement,  if  any,  or  by  law,  authorised  to  invest 
trust  money,  and  shall  hold  those  accumulations  for  the  benefit  of 
the  person  who  ultimately  becomes  entitled  to  the  property  from 
which  the  same  arise;  but  so  that  the  trustees  may  at  any  time,  if 
they  think  tit,  apply  those  accumulations,  or  any  part  thereof,  as  if 
the  same  were  income  arising  in  the  then  current  year"  (subs.  2). 

It  has  been  held  that  trustees  cannot  under  this  section  apply 
the  income  of  an  infant's  contingent  legacy  for  the  benefit  of  the 
infant,  unless  the  income  will  go  along  with  the  capital  of  the  leg- 
acy if  and  when  such  capital  vests:  In  re  Judkins'  Trusts,  25  Ch. 
D.  743;  III  re  Vickson,  Hill  v.  Grant,  28  Ch.  D.  291;  affirmed  W. 
N.,  14th  March,  1885,  p.  53;  29  Ch.  D.  331. 

It  has,  moreover,  been  held  under  the  43rd  section  that  trustees 
have  a  discretionary  power  to  apply  past  accumulations  of  income  in 
payment  of  past  maintenance:  In  re  Pitts'  Settlement,  Collins  v.  Pitts, 
W.  N.,  6  Dec,  1884,  p.  225;  but  on  an  argument  of  the 
*  case  it  was  held  that  the  interests"  of  the  children  were  [*776] 
vested  and  not  contingent,  and  that  under  these  circum- 
stances the  point  previously  decided  as  to  maintenance  did  not 
arise:  -S.  C,  W.  N.,  20  Dec,  1884,  p.  242. 

"  This  section  (the  43rd)  applies  only  if  and  as  far  as  a  contrary 
intention  ia  not  expressed  in  the  instrument  under  which  the  inter- 
est of  the  infant  arises,  and  shall  effect  subject  to  the  terms  of  that 
instrument,  and  to  the  provisions  therein  contained"  (subs.  3). 

"  This  section  (the  43rd)  applies  whether  that  instrument  comes 
into  operation  before  or  after  the  commencement  of  the  Act" 
(subs.  4). 

It  has  been  recently  held  that  a  direction  to  accumulate  the  in- 
come of  infants  does  not  manifest  a  "contrary  intention"  under 
subs.  3,  inasmuch  as  such  direction  is  intended  to  preserve  the  in- 
come for  the  infants,  and  not  to  prevent  the  application  of  it  for 
their  benefit  if  necessary:  In  re  Thatcher's  Triists,  20  Ch.  D.  426, 
428. 

In  cases  arising  before  Lord  Cranworth's  Act  came  into  operation, 
where  there  was  no  power  conferred  upon  the  trustees;  in  cases 
subsequent  to,  but  not  strictly  coming  within  its  provisions;  and  in 
other  cases  where,  from  peculiar  circumstances,  trustees  could  not 
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venture  to  act  upou  their  own  responsibility,  it  became  necessary 
for  them  to  apply  to  the  Court  of  Chancery.  The  Court  ordinarily 
acts  upon  the  principle,  that  a  father  is  l^oandto  maintain  his  chil- 
dren, and  will  not,  if  ho  be  of  ability  to  maintain  them,  make  him 
any  allowance  out  of  iheir  property  for  that  purpose  [Faivkner  v. 
Watts,  ]  Atk.  408;  Jackson  v.  Jackson,  1  Atk.  518;  Butler  y.  Butler, 
3  Atk.  GO;  Barley  v.  Barley,  3  Atk.  399;  Stocken  v.  Stocken,  4  My. 
«fe  Cr.  98);  notwithstanding  there  be  a  provision  for  their  mainten- 
ance: Mundy  v.  Earl  Hoive,  4  Bro.  C.  C.  224;  Hughes  v.  Hughes, 
1  Bro.  C.  C.  387;  Andrews  v.  Partington,  3  Bro.  C.  C.  60;  2  Cox, 
223;  Hamley  v.  Gilbert,  J ac.  354;  Thompson  v.  Griffin,  1  Cr.  &  Ph. 
317;  Lucknoiv  v.  Broicn,  12  Jur.  1017. 

The  result  of  the  authorities  appears  to  be  this,  that  where  the 
trust  property  is  derived  from  the  bounty  of  a  stranger,  the  father, 
if  of  sufficient  ability,  is  not  entitled  to  have  the  income  applied  to 
the  maintenance  of  his  children  (Thomjjson  v.  Griffin,  Cr.  &  P. 
317);  but  if  the  trust  property  is  the  subject  of  marriage  settle- 
ment, and  therefore  the  creation  of  the  trusts  is  matter  of  contract, 
then,  if  the  language  of  the  settlement  is  so  framed  as  to  express  a 
trust  to  apply  the  income,  or  any  part  of  the  income,  in  maintaining 
the  children,  although  the  quantum  of  income  to  be  so  applied  is 
left  to  the  discretion  of  the  trustees,  the  father  is  entitled 
[  *  777  ]  to  have  *  whatever  is  proper  and  necessary  for  the  main- 
tenance of  his  children,  applied  for  that  purpose,  without 
regard  to  his  ability  to  maintain  them:  Mundy  v.  Earl  Hoive,  4 
Bro.  C.  C.  224;  Meacher  v.  Young,  2  My.  &  K.  490;  Ransome  v. 
Burgess,  3  L.  R.  Eq.  773;  White  v.  Grarie,  18  Beav.  571).  But  if 
the  language  of  the  settlement  expresses  merely  a  discretionary 
2)oiver,  or  a  discretionary  trust  equivalent  to  a  powex',  so  to  apply 
the  income,  or  any  part  thereof,  then  the  father  is  not  so  entitled, 
and  if  the  trustees  pay  the  income  to  the  father  for  the  maintenance 
of  the  children  without  having  exercised  any  discretion  as  to  its  ap- 
plication, the  father  or  his  estate  will  be  held  liable  to  refund  the 
whole  amount  of  the  income  he  received:  Wilson  v.  Turner,  22  Ch. 
D.  521 ;  disapproving  the  decision,  but  approving  the  law  laid  down 
in  Bansome  \.  Burgess,  3  L.  R.  Eq.  773;- and  see  Thompson  v. 
Griffin,  Cr.  &  Ph.  317. 

And  where  a  father  provides  a  fund,  of  which  he  makes  a  volun- 
tary settlement  after  marriage  upon  his  wife  and  children,  and 
creates  a  discretionary  trust  for  maintenance  of  the  children  out  of 
the  income  of  the  fund,  and  afterwards  maintains  them  himself 
without  calling  for  any  contribution  from  the  income  of  the  fund, 
neither  he  nor  his  trustee  in  bankruptcy,  will  be  entitled  to  receive 
any  portion  of  the  accumulations  of  the  income  which  might  have 
been  so  applied;  In  re  Kerrison''s  Tinists,  12  L.  R.  Eq.  422.  See 
observations  on  this  case  in  Wilson  v.  Turner,  22  Ch.  D.  528. 

Where  the  question  turns  upon  the  ability  of  the  father  to  main- 
tain  a  child,  the  rule  is  not  that  maintenance  is  allowable  only, 
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upon  the  father's  absolute  insolvency,  but  where  the  father  is  not 
in  such  circumstances  as  to  be  able  to  give  the  child  such  an  eclu- 
catiou  as  is  suitable  to  the  fortune  ivhich  he  expects.  Per  Lord 
Thurloic,  in  Buckicorth  v.  Buckicorth,  1  Cox,  81.  And  see  Ex 
jKtrte  Williams,  2  Coll.  740.  And  in  Jei^oise  v.  Silk,  G.  Coop. 
Eep.  52,  an  allowance  of  1400^.  a  year  was  made  to  the  father  for 
the  education  of  six  children,  who  were  entitled  to  an  estate,  the 
rental  of  which  was  8600/.  a  year,  although  the  father  had  an  in- 
come of  6000/.  a  year.  "On  the  outside,"  said  Sir  Wm.  Grant,  M. 
R.,  '"6000/.  a  year  would  seem  enough;  at  the  same  time  the  ex- 
penses of  the  father's  establishment  and  his  children's  expectations 
are  things  to  be  looked  to;"  see  also  De  Witte  v.  Palin,  26  L.  T. 
Eep.  (N.  S.)  825;  Culbertson  v.  Wood,  5  I.  R.  Eq.  23,  41;  and  in 
certain  cases  where  the  father  is  not  of  ability  maintenance  will  be 
allowed  even  against  an  express  direction  for  accumulation:  Errat 
V.  Barlow,  14  Ves.  202;  Cavendish  v.  Mercer,  5  Ves.  195,  n. ;  Fen- 
dall  v.    Nash,  5  Ves.  11)7,  n. 

^Formerly  a  reference  was  directed  by  the  Court  to  in-  [*  778  ] 
quire  as  to  the  ability  of  the  father  to  maintain  his  chil- 
dren, although  it  was  omitted  when  the  Court  was  satisfied  that  he 
is  in  reduced  or  insolvent  circumstances,  or  has  deserted  his  family ; 
and  the  only  question  then  to  be  considered  will  be  what  is  a  proper 
allowance:  Ex  parte  Mount  fort,  15  Ves.  449;  In  re  England,  1 
Euss.  &  My.  499. 

And  where  the  property  was  small  {Walker  y.  Shore,  15  Ves.  122; 
Ex  parte  Swiff,  1  Euss.  &  My.  575;  Payne  v.  Low,  1  Euss.  &  My. 
223;  Ex  parte  Dudley,  1  J.  &  W.  254,  n.),  or  no  allowance  for 
maintenance  was  asked  (In  re  Neale,  15  Beav.  250),  a  reference 
would  be  altogether  dispensed  with. 

The  ability  of  the  father  to  maintain  his  children  will  not  be 
taken  into  consideration,  when,  in  consequence  of  his  ill  conduct, 
his  children  have  been  taken  aAvay  from  him.  See  Wellesley  v. 
Duke  of  Beaufort,  2  Euss.  29,  where  Lord  Eldon  observes,  ''I  am 
not  aware  of  any  case  in  which  the  Court,  where  it  has  taken  away 
from  the  father  the  care  and  custody  of  the  children,  has  called  in 
aid  of  their  own  means  the  property  of  their  father." 

Applications,  however,  as  to  the  maintenance  and  advancement 
of  infants  are  to  be  made  in  chambers,  15  &  16  Vict.  c.  80,  s.  26; 
Eules  S.  C,  1883,  L.  V.  r.  25,  Morg.  Ch.  Acts  and  Ord.  487,  6th 
ed.,  upon  evidence  showing  the  ages  of  the  infants,  the  nature  and 
amount  of  the  infants'  fortunes  and  incomes,  and  what  relations 
the  infants  have. 

A  wife  during  the  life  of  her  husband  formerly  being  under  no 
legal  obligation  to  maintain  the  children,  the  Court  would  not,  in 
determining  upon  the  ability  of  the  father  to  maintain  them,  take 
into  consideration  her  separate  estate:  Haley  v.  Bannister,  4  Madd. 
275.  And  see  Hodgens  v.  Hodgens,  4  C.  &  F.  323;  11  Bligh,  N. 
S.  62,  afldrming  the  decree  of  Lord  Chancellor  Sugden  (L.  &  G.  t. 
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Sugd.  259  j,  and  reversing  that  of  Lord  Plunkett  (L.  &  G.  fc.  Plunk 
137,  148),  where  the  House  of  Lords  decided,  that  a  married 
woman  having  property  settled  to  her  separate  use  was  not  bound 
to  maintain  her  children,  even  although  she  might  have  eloped 
from  her  husband,  and  he  was  incapable  of  maintaining  them. 

A  married  woman,  however,  now  having  separate  property  is 
liable  in  certain  cases  to  contribute  to  the  maintenance  of  her  hus- 
band, her  children,  and  even  grandchildren.  See  ante  vol.  i.  p. 
576,  577. 

After  the  death  of  her  husband,  a  woman,  whether  she  remain 
unmarried  {Lanoij  v.  Duchess  of  Athol,  2  Atk.  447;  Ex  parte  Lord 
Petre,  7  Ves.  403;  Beasley  v.  Magrath,  2  S.  &  L.  35),  or 
[*779  J  marries  again  (Greenivell  v.  *Greenicell,  5  Ves.  19 1;  Bil- 
lingslij  V.  Critchet,  1  Bro.  C.  C.  268),  will  have  mainte 
nance  allowed  to  her  to  support  her  children,  without  regard  to  her 
ability.     And  see  Douglas  v.  Andreics,  12  Beav.  310. 

An  order  to  two  trustees  to  pay  the  whole  income  of  a  fund  to  the 
mother  for  the  maintenance  of  an  infant,  will  not  cease  on  the 
death  of  one  of  the  trustees  {Brown  v.  Smith,  10  Ch.  D.  377)  but  it 
will  do  so  it  neems  upon  the  marriage  of  the  mother,  when  the 
proper  course  will  be  either  for  the  surviving  trustee,  or  the  next 
of  kin  to  bring  the  case  before  the  Court.     lb.  375,  384. 

In  allowing  maintenance  for  an  infant,  regard  will  be  had  to  the 
state  and  condition  of  his  family.  Thus,  where  there  are  youn«yer 
children,  especially  if  they  are  numerous  and  totally  destitute,  upon 
an  application  for  maintenance  for  the  eldest  son,  the  Court  will 
make  a  liberal  allowance  to  him,  that  he  may  be  the  better  able  to 
maintain  his  brothers  and  sisters,  considering  him  in  the  light  of 
the  head  of  the  family.  See  Pierpoint  v.  Lord  Cheney,  1  P.  Wms. 
493;  Harvey  v.  Harvey,  2  P.  Wms.  22;  Lanoy  v.  Duchess  of  Athol, 
2  Atk.  447;  Ex  parte  Lo7-d  Petre,!  Yes.  40S;  Tiveddell  y.  Tweddell, 
T.  &  R.  13;  Wellesley  v.  Duke  of  Beaufort,  2  Russ.  28;  and  see  Ex 
parte  WUliams,  2  Coll.  740:  but  in  Petre  v.  Petre,  3  Atk.  511,  as  the 
eldest  son  had  been  conveyed  away  clandestinely  to  Douay,  out  of 
the  bands  of  the  guardian,  the  Court,  as  he  could  not  be  brought 
before  them,  could  make  no  order  of  that  kind,  but  directed,  that 
after  Lady  Mary  Petre's  jointure  was  satisfied,  the  surplus  rents 
and  protits  should  be  laid  out  for  the  benefit  of  the  eldest  son.  In 
Bradshaw  v.  Bradshaiv,  1  J.  &  W.  647,  a  more  liberal  allowance  was 
made  for  an  infant,  in  consideration  of  the  circumstances  of  an 
illegitimate  brother,  born  of  the  same  father  and  mother,  and  who 
had  lived  with  them,  but  was  totally  unprovided  for. 

A  liberal  allowance  also  will  be  made  for  infants,  in  order  to  re- 
lieve their  father  or  mother  when  in  distressed  circumstances.  See 
Roach  V.  Garvan,  1  Ves.  160;  Hill  y.  Chapman,  2  Bro.  C.  C.  231; 
and  in  Heysham  v.  Heysham,  1  Cox,  179,  the  mother,  who  was  tes- 
tamentary guardian,  being  insolvent,  the  Master  certiiied  that  he 
approved  of  N.  W.  to  have  the  care  of  the  maintenance  and  educa- 
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tion  of  the  infant,  and  that  he  conceived  the  sum  of  l^OZ.  per  an- 
num, part  of  250Z.  (which  was  allowed  for  the  maintenance  and 
education  of  the  infant),  to  be  necessary  for  that  purpose.  This 
report  was  confirmed,  and  it  was  ordered  that  130/.  part  of  the  said 
250/.  per  annum,  should  be  paid  to  the  said  N.  W.  for  the  main- 
tenance and  education  of  the  infant,  and  that  the  residue 
should  be  paid  to  his  mother,  till  further  *^ order.  So  [  *  780  ] 
also,  in  Allen  v.  Coster,  1  Beav.  202,  where  the  father  was 
in  great  indigence,  and,  in  consequence  of  the  misconduct  of  him- 
self and  wife,  the  guardianship  of -his  children  had  been  committed 
to  others,  Lord  Langdale,  M.R.,  increased  the  maintenance  of  the 
children,  for  the  support  of  their  parents.  See  also  Brotvn  v.  Smith, 
10  Ch.  D.  377. 

An  allowance  will  even  be  made  for  charitable  purposes.  Thus 
in  Langton  v.  Brackenburgh,  2  Coll.  446,  where  the  infant's  estate 
was  1000/.  a  year,  and  the  allowance  to  himself  and  his  brother  was 
260/.  a  year,  20/.  a  year  of  the  income  was  ordered  to  be  applied  in 
charity. 

Where  it  will  be  for  the  benefit  of  the  infant,  maintenance  will 
sometimes  be  allowed,  although  there  be  an  express  direction  to  ac- 
cumulate, and  although  there  be  a  limited  gift  of  interest  for 
maintenance,  with  an  express  direction  to  accumulate  the  rest,  the 
Court  will  allow  such  further  sura  as  may  be  deemed  adequate 
to  maintain  the  infant:  Stretch  v.  Watkms,  1  Madd.  254;  Evans  v. 
Masseij,  1  Y.  &  J.  196. 

And  even  where  a  testator  has  provided  for  the  maintenance  of  a 
child  up  to  a  certain  period,  leaving  the  interval  before  payment  of 
a  legacy  unprovided  for,  the  Court  may  infer  that  the  testator  did 
not  mean  that  the  child  should  have  nothing  during  the  interval, 
and  will  make  an  allowance  to  him  for  maintenance.  Thus,  in 
Chambers  v.  Goldivin,  11  Ves.  1,  A.  directed  trustees  to  maintain 
and  educate  his  sons  during  their  minorities,  and  his  daughter  until 
her  age  of  twenty-one  years,  or  clay  of  marriage,  and  he  gave  his 
daughter  a  legacy  in  case  she  should  live  to  attain  the  age  of  twenty- 
one  years.  The  daughter  married  at  the  age  of  eighteen  years.  It 
was  held  by  Lord  Eldon,  C,  that  she  was  entitled  to  a  reasonable 
maintenance  from  that  age  until  she  attained  twenty -one.  See  also 
Martin  v.  Martin,  1  L.  R.  Eq.  369;  disapproving,  Kime  v.  Welfitt,  3 
Sim.  533. 

And  in  addition  to  a  fixed  annual  sum  for  maintenance,  directed 
by  a  testator,  an  allowance  for  keeping  up  a  mansion  has  been  made 
to  a  minor  entitled  to  settled  estates  under  a  will,  when  it  appears 
to  have  been  the  intention  of  the  testator  that  he  should  remain 
there:  Griggs  v.  Gibson,  14  W.  R.  (V.-C.  W.),  538:  and  various 
sums  were  also  allowed  for  re-furnishing,  decorating  and  repairs. 
S.  C.  21.  W.  R.  818. 

As  a  general  rule,  the  Court  will  not  permit  trustees,  of  their  own 
authority,  to  break  in  upon  an  infant's  capital;  and  it  appears  that 
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the  Court  has  rare!}'  sanctioned  such  conduct  in  a  trustee:  Davies 
V.  Austen,  1  Ves.  jun.  247.  In  Walker  v.  Wetherell,  6  Ves.  473,  it 
appeared  by  the  Master's  report,  that  the  fortunes  of  the 
[  *  781  ]  *  children  did  not  amount  to  more  than  300/.  each:  and 
that  one  of  the  executors,  who,  after  their  fathei's  death, 
roarried  their  mother,  claimed  sums  considerably  exceeding  the  inter- 
est of  their  respective  fortunes  for  their  maintenance,  education,  and 
advancement,  and  also  the  sum  of  241Z.  as  the  fee  for  placing 
one  of  the  children  with  a  surgeon,  and  other  expenses  incident 
to  that  situation.  The  Master  having  allowed  the  claim,  excep- 
tions taken  to  his  report  were  allowed  by  Sir  Win.  Grant,  M.R, 
"Whatever,"  said  his  Honor,  "'might  be  done  upon  particular  cir- 
cumstances, it  is  impossible  to  sanction  a  trustee  in  breaking  imipon 
the  capital.  There  are  no  particular  circumstances  in  this  instance 
upon  the  one  side  or  the  other.  It  is  not  shown  that  there  were  ex- 
pectations of  fortune,  which  made  it  necessary  to  provide  a  suitable 
education.  The  capital  might  be  exhausted  in  a  few  years.  On 
the  other  hand,  no  particular  extravagance  upon  the  part  of  the 
executor  appears.  On  the  contrary,  applications  were  made  to  him 
by  some  of  the  executors,  stating  that  the  children  could  not  live 
upon  the  interest.  This  claim  is  therefore  ungracious,  but  it  is  bet- 
ter that  an  individual  should  suffer  a  hardship  than  that  a  general 
rule  of  the  Court  should  be  broken  through  in  a  point  that  would 
endanger  the  interests  of  all  children." 

Sir  Wm.  Grant,  however,  in  Walker  v.  Wetherell,  lays  down  ttie 
rule  of  the  Court  too  strictly,  and  it  seems  now,  that  the  Court  would 
sanction  the  trustee  in  breaking  in  upon  the  capital  if  the  Court, 
upon  application  being  made  to  it,  would  have  done  so.  See  Car- 
michaelv.  Wilson,  3  Moll.  79;  Barloiuw.  Grant,  1  Vern.  255;  Bridge 
V.  Broicn,  2  Y.  &  C.  C.  C.  181 ;  Prince  v.  Bine,  26  Beav.  C34. 

But  trustees  should  be  cautious  in  making  such  advances,  for  if 
their  allowance  is  disputed  in  a  suit,  the  costs  of  the  suit,  if  there 
be  a  deficiency  of  assets  will  have  ])riority  over  the  allowance  to  the 
trustees.  See  Robinson  v.  Killey,  30  Beav.  530,  there  a  testator 
authorised  his  executor  to  advance  any  part  "not  exceeding  one  half 
of  the  presumptive  share"  of  his  children,  towards  their  maintenance 
and  advancement.  The  estate  being  very  small  the  executor  ad- 
vanced more  than  the  whole.  The  estate  being  insufficient  to  repay 
the  amount  to  the  executor,  the  Cou.rt,  in  a  suit  by  a  child  for  ad- 
ministration, gave  priorty  to  the  costs  of  the  suit,  but  gave  the  sur- 
plus to  the  executor  in  part  payment  of  his  advances. 

Where  a  person  has  maintained  children  out  of  feelings  of  kind- 
ness and  benevolence,  he  can  make  no  claim  afterwards  for  the 
money  thus  expended:    Worthington   v.  APCraer,  23  Beav.   81,  83; 

Grove  v.  Price,  26  Beav.  105. 
[  *  782  ]       *  So,  where  a  mother  makes  advances  to  a  son  during 
his  minority,  and  not  with  the  intention  of  afterwards  claim- 
ing as  a  creditor  against  his  estate,  there  will  be  no  debt  due  to  her 
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for  maintenance  from  his  estate  {In  re  CotirelVs  estate,  12L.  R.  Eq. 
566),  nor  will  the  mother,  in  the  absence  of  a  contract  Vje  able  to 
support  a  claim  for  the  maintenance  of  her  son  during  a  period  after 
he  attained  his  majority.   lb. 

It  seems  there  is  a  difference  when  a  htranger  advances  money  to 
an  infant  for  necessaries,  as  "he  will  have  a  little  more  considera- 
tion than  a  trustee,  charged  with  the  care  of  paying  an  infant,  when 
of  age,  a  sum  of  money,  would  be  allowed" :  per  Lord  Thurlow  in 
Dacies  v.  Austen,  1  Ves.  jun.  249. 

As  a  general  rule,  the  Court  itself  will  not  break  in  upon  the 
capital  for  the  maintenance  and  education  of  an  infant  (Barloiv  v. 
Grant.  1  Vern.  255;  Davies'y.  Austen,  1  Ves.  Jun.  247;  S.  C,  3  Bro. 
C.  C.  178;  Beasley  v.  Magrath,  2_S.  &  L.  35). 

But  it  will  do  so  where  the  interest  would  be  too  small  for  those 
purposes.  Thus,  in  Re  England,  1  Russ.  &  My.  499,  where  the 
father  had  separated  from  his  wife,  and  was  resident  in  England, 
in  very  reduced  circumstances,  and  not  of  ability  to  maintain  his 
children,  whom  he  had  deserted,  and  the  mother  was  willing  to 
maintain  them  if  they  were  returned  to  her  in  India,  300/.,  part  of 
a  residuary  estate  to  which  they  were  absolutely  entitled,  was  ordered 
to  be  raised  out  of  their  shares,  in  order  to  defray  their  expenses  to 
India. 

So,  where  the  capital  was  only  60/.  stock,  it  was  broken  into:  Ex 
parte  Swift,  1  Ruse.  &  My.  575.  And  see  Ex  parte  Green,  1  J.  & 
AV.  253;  Ex  parte  Chambers,  1  Russ.  &  My.  577;  Bridge  y.  Broion, 
2  Y.  &  C.  C.  C.  181;  Davies  v.  Davies,  2  De  G.  Mac.  &  G.  53. 

There  is  a  distinction  between  the  allowance  made  for  prospective 
maintenance  and  past  maintenance.  In  the  former  case,  the  allow- 
ance is  made  upon  a  scale  corresponding  with  the  fortune  of  the 
infant;  in  the  latter,  only  for  what  has  been  actually  properly  ex- 
pended (see  £nim  V.  Knott,  1  Ph.  572;  Ex  parte  Bond,  2  My.  &  K. 
439;  Stephens  v.  Laivry,  2  Y.  &  C.  C.  G.  87;  Parsons  v.  Parsons, 
13  W.  R.  (V.-C.  K.)  214)  not  necessarily  directly  on  the  infant, 
but  in  keeping  up  an  establishment  of  which  the  infant  has  the 
benefit:  Brown  v.  Smith,  10  Ch.  D.  377,  385. 

Formerly  even  although  the  father  was  not  of  ability,  maintenance 
would  not  be  allowed  by  the  Court  for  time  past  (Hughes  v.  Hughes,  1 
Bro.  C.  C.  386;  Hill  v.  Chapman,  2  Bro.  C.  C.  231;  Andre?rs 
V.  Partington,  3  Bro.  C.  C.  60),  but  an  allowance  *  for  [  *  783  ] 
past  maintenance  will  now  in  proper  cases  be  made  {Reeves 
V.  Brymer,  6  Ves.  424;  Sherivood  v.  Smith,  6  Ves.  454),  especially 
where  the  father  has  sold  property  and  inciarred  debts  for  the  pur- 
pose of  maintaining  his  children:  Parsoris  v.  Peters,  11  Jur.  N.  S. 
150;  In  re  Hodges,  7  Ch.  D.  754.  And  a  widow  has  after  the  death 
of  her  child,  been  allowed  sums  for  past  maintenance:  Bruin  v. 
Knott,  1  Ph.  572;  12  Sim.  436,  459. 

And  it  has  been  held  that  the  Court  of  Chancery  had  jurisdic 
tion,  without  suit,  to  charge  the  expenses  of  past  maintenance  of 
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aa  infant,  and  the  costs  of  the  applications  on  the  corpus  of  a  free- 
hold estate  to  which  he  was  entitled:  In  re  Howarth,  8  L.  E.  Ch. 
App.  415. 

But  although  an  infant  is  liable  to  the  re-payment  of  money  ad- 
vanced to  him  and  expended  on  necessaries,  any  deed  executed  by 
liim  to  secure  the  repayment  of  such  money  is  voidable:  Martin  v. 
Gale,  4  Ch.  D.  428.  "The  Court,"  said  Jessel,  M.R.,  "may,  by  act- 
ing under  a  delegated  power  which  the  Crown  possessed,  being  the 
guardian  of  all  infants,  be  enabled  to  charge  an  infant's  property 
when  he  could  not  charge  it  himself;  and  the  very  reason  which 
may  render  it  necessary  for  the  Court  to  do  it  is,  that  the  infant 
could  not  do  it."     lb. 

As  to  the  Infant's  Relief  Act,  37  &  88  Vict.  c.  62,  which,  however, 
does  not  apply  to  contracts  for  necessaries:  see  note  to  Chesterfield 
v.  Janssen,  vol.  i.  p.  695. 

Where  money  on  account  of  maintenance  is  ordered  to  be  paid  to 
a  person  on  his  undertaking  to  satisfy  another,  the  Court  will  enforce 
the  undertaking.  Thus,  in  Sirdefield  v.  Thacker,  18  Beav.  588, 
where  money  had  been  ordered  to  be  paid  to  a  person  for  past 
maintenance  of  an  infant,  on  his  undertaking  to  pay  the  school- 
master's bill;  but  as  he  showed  a  disposition  not  so  to  apply  the 
money,  the  Court  stayed  the  payment,  and  ultimately  on  the 
application  of  the  schoolmaster,  ordered  payment  to  him  out  of  the 
fund. 

Where  an  infant  is  residing  out  of  the  jurisdiction  of  the  Court, 
an  order  may  be  madc^  for  his  maintenance  (Stephens  v.  James, 
1  M.  &  K.  627,  633;  Wyndham  v.  Lord  Ennismore,  1  Keen,  467), 
but  in  general,  some  one  resident  within  the  jurisdiction  must  be 
appointed  guardian,  to  have  the  care  and  maintenance  of  the  infant, 
an  to  whom  the  money  may  be  paid,  to  be  applied  for  his  mainte- 
nance: Logan  v.  Farlie,  Jac.  193. 

However,  in  Dayiiel  v.  Neivton,  8  Beav.  485,  where  guai'dians 
were  appointed  in  Ireland  to  infants  brought  up  and  domiciled 
there,  and  their  fortunes  were  in  court  in  England,  the 
[*  784  ]  Court  *  adopted  the  proceedings  in  Ireland,  and  appointed 
the  same  persons  guardians,  notwithstanding  they  resided 
out  of  the  jurisdiction,  or  ordered  payment  to  them  of  the  main- 
tenance money. 

In  De  Weever  v.  Rochport,  6  Beav.  391,  where  an  infant  was  ro- 
siding  with  her  father  out  of  the  jurisdiction.  Lord  Langdale,  M. 
R.,  ordered  the  father  to  appoint  an  attorney  to  receive  the  main- 
tenance, and  that,  upon  the  appointment  of  such  attorney,  the  divi- 
dends of  the  funds  in  court  should  be  paid  to  such  attorney  half- 
yearly,  upon  his  production  to  the  Accountant-General  of  an  affi- 
davit that  he  had  duly  applied,  in  the  maintenance  and  education 
of  the  infant,  all  monies  received  by  him  on  that  account,  up  to  the 
time  of  making  such  affidavits  respectively.  See  In  re  Morrison, 
16  Sim.  42;  Hart  v.  Tribe,  19  Beav.  149. 
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In  .order  indirectly  to  compel  parents  residing  abroad  to  bring  an 
infant  within  the  jurisdiction,  the  Court  may  refuse  any  allowance 
for  the  infant's  maintenance.  Lockwood  v.  Fenton,  1  Sm.  «&  G.  73. 
See  also  Symonds  v.  Symonds,  2  L.  R.  P.  &  D.  447. 

In  Volans  v.  Can',  2  De  G.  &  Sm.  242,  a  mother  who  was  resid- 
ing with  her  children  m  the  United  States  of  American  (one  of 
whom  had  been  found  a  lunatic),  being  unable  to  maintain  and  edu- 
cate them  in  a  manner  suitable  to  their  fortunes,  Sir  J.  L.  Knight- 
Bruce,  V.-C,  ordered  that  the  whole  income,  including  the  income 
of  the  share  of  the  lunatic,  should  be  paid  to  the  mother. 

IX.  Advancement.  J — Maintenance,  as  we  have  already  seen,  is 
generally  allowed  out  of  the  income  of  a  fund  to  which  the  infants 
are  entitled,  although  the  capital  may  be  sometimes  broken  into  for 
that  purpose  (ante,  p.  782.)  Advancement  under  a  power  is  gene- 
rally made  payable  out  of  capital,  and  even  in  the  absence  of  a 
power,  will  more  frequently  be  allowed  out  of  capital  by  the  Court, 
than  maintenance:  Walker  v.  Wetherell,  6  Ves.  474.  See  also 
Sivinnock  v.  Crisp,  Freem.  Ch.  Rep.  78;  Ex  parte  WKey,  1  B.  & 
B.  405. 

The  law  relating  to  advancement  may  be  most  conveniently  con- 
sidered, first,  when  made  under  a  power  contained  in  an  instru- 
ment by  which  property  is  settled;  secondly,  when  made  in  the 
absence  of  any  power. 

1.  Advancement  under  a  Power. '\ — "Where  an  advancement  is 
made  under  a  power,  it  ought  to  be  strictly  followed.  Thus, where 
a  power  was  to  be  exercised  with  the  concurrence  of  two  trustees, 
an  advancement  made  by  one  only  was  not  allowed  in  passing  the 
accounts  {Palmer  v.  Wakefield,  3  Beav.  227).  It  ought  also  to  be 
made  bond  fide  for  the  benefit  of  the  infant:  Simpson 
V.  Broini,  13  W.  R.  (V.-C.  W.)  312.  *In  general  the  [*785] 
instrument  creating  the  power  shows  what  proportion  of 
the  capital  may  be  applied  for  the  purposes  of  advancement,  and  if 
the  party  advanced  be  not  absolutely  entitled  to  the  fund,  the  sum 
there  mentioned  as  applicable  cannot  be  exceeded,  except  with  the 
coDsent  of  the  persons  entitled  thereto  in  default  of  appointment 
[Therry  v.  Henderson,  15  L.  T.  452.  Moreover,  although  it  is  not 
usually  the  case,  advancement  may,  by  the  terms  of  the  instrument 
creating  the  power,  become  confined  to  minority:  Clarke  v.  Hogg, 
19  W.  R.  (L.  J.)  617. 

When  there  is  a  power  of  advancement  in  the  instrument  by 
which  property  is  settled,  showing  for  what  purposes  it  is  to  be 
made,  it  is  the  duty  of  trustees  to  be  guided  in  its  exercise  by  the 
terms  of  the  power.  The  words  "preferment  or  advancement" 
— both  large  words— have  a  well-known  legal  meaning,  and  have 
been  held  to  justify  an  advance  for  purchasing  a  commission  in  the 
army  {Cope  v.  Wilmot,  1  Coll.  396  n.),  for  apprenticing  an  infant 

813 


*  786  EYRE  V.  COUNTESS  OF  rillAFTSBURY. 

to  a  sea  captain  {Warr  v.  Warr,  Prec.  Ch.  213),  for  the  settlement 
of  a  fund  on  the  marriage  of  a  daughter  {Lloyd  v.  Cocker,  27  Beav. 
645),  for  a  post-nuptial  settlement  of  a  son  [Roper  Curzon\.  Roper- 
Curzon,  11  L.  R.  Eq.  452),  and  to  enable  a  family  to  emigrate  (-Re 
Long,  38  L.  J.  Ch.  125),  but  not  to  purchase  a  farm  in  a  colony,  in 
the  absence  of  evidence  showing  that  it  was  likely  to  be  successful. 
lb. 

Where  the  w^ords  "preferment  or  advancement"  are  followed  by 
such  words  as  "otherwise  for  his  benefit,"  the  latter  words  will  not 
be  restricted  to  something  ejtisdem  generis  with  the  former,  and 
have  been  held  to  justify  an  advance  to  the  husband  of  the  cestui 
que  trust  on  his  personal  security  for  the  purpose  of  setting  him 
up  in  trade  [hire  Kershaiv's  Trusts,  6  L.  R.  Eq.  322,  and  see  Phil- 
lips V.  Phillips,  Kay,  40),  and  even  the  payment  of  the  debts  of  the 
cestui  que  trust  in  a  case  where  the  interest  absorbed  nearly  the 
whole  of  his  income:  Lotvther  v.  Bentinck,  19  L.  R.  Eq.  166. 

A  power  of  advancement  for  setting  up  the  children  of  the  tes- 
ta'.or  in  "business"  will  justify  the  advance  of  a  share  for  the  pur- 
pose of  setting  up  a  married  daughter  in  a  farming  business,  her 
husband  covenanting  that  the  business  should  be  to  her  separate 
use  (Talbot  v.  Marshfield,  3  L.  R.  Ch.  App.  622),  but  will  not  jus- 
tify trustees  in  advancing  the  share  of  a  married  daughter  for  the 
purpose  of  paying  her  husband's  debts.     lb. 

Where  the  power  of  advancement  is  discretionary  with  the  trus- 
tees, the  Court  will  not,  it  seems  interfere  with  it  (Livesey  v. 
Harding  Taml.  460;  Edgeicorth  v.  Edgeicorth,  Beatt. 
[*78o]  *  328;  and  see  French  v.  Davidson,  3  Madd.  396);  but  if 
the  trustees  either  refuse  altogether  to  act,  or  decline  to  ex- 
ercise their  discretion,  the  Court  will  direct  an  inquiry  whether  any 
and  what  advancement  ought  to  be  made:  Lewis  v.  Lewis,  1  Cox, 
162;  S.  a,  15  Ves.  527,  cited;  Robinson  v.  Cleater,  15  Ves.  526; 
Kilvington  v.  Gray,  10  Sim.  293. 

If  a  tenant  for  life  of  a  fund  has  power  to  appoint  a  part  thereof 
for  the  advancement  of  his  children  in  his  lifetime,  he  cannot,  after 
having  assigned  his  life  interest  as  a  security,  be  at  liberty  to  lessen 
that  security  by  exercising  the  power  of  advancement:  Noel  v.  Lord 
Henley,  W del  &  Y.  306;  see  also  Hinds  v.  Hinds,  2  Ir.  Ch.  Rep. 
227. 

W^hern  a  tenant  for  life  of  a  fund,  vested  in  trustees,  has  power 
during  his  life  to  consent  in  writing  to  the  advancement  of  an  in- 
fant out  of  his  share  of  the  fund,  upon  the  tenant  for  life  becom 
ing  bankrupt  his  power  of  consenting  is  not  extinguished,  but  it 
cannot  be  exercised  without  the  sanction  of  his  trustee  in  bankruptcy 
acting  under  the  direction  of  the  Court  of  Bankruptcy:  In  re 
Cooper,  Cooper  V.  Slight,  27  Ch.  D.  565. 

As,  however,  a  husband  takes  his  wife's  property  liable  to  all  its 
incidents,  an  assignment  by  him  of  her  life  interest  in  stock  in  the 
funds  not  settled  to  her  separate  use,  and  unaffected  by  the  Mar- 
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ried  Woman's  Property  Acts,  even  although  she  joins  therein,  is,  it 
seems,  liable  to  be  defeated  by  the  exercise  with  her  consent  by 
trustees  of  a  power  of  advancement  contained  in  a  settlement  by 
which  on  a  former  marriage  the  stock  was  settled:  Whitmarsh  v. 
Robertson,  1  Coll.  570. 

Where  the  amount  of  a  fund  to  be  given  by  way  of  advancement 
out  of  a  fund  is  entirely  in  the  discretion  of  the  trustees,  the  ob- 
ject of  the  power  can  only  claim  such  part  thereof,  if  any,  as  the 
trustees  may  give  him:  Pink  v.  De  Thidsey,  2  Madd.  157;  French 
v.  Davidson,  'S  Madd.  306. 

Where,  however,  the  purpose  for  which  the  power  was  given  to 
the  trustees  has  failed  they  cannot  exercise  it  in  any  other  way  for 
the  benefit  of  the  cestui  que  trust.  Thus  in  a  recent  case  where  F. 
W.  had  a  life  interest  in  a  fund,  and  a  power  was  given  to  trustees 
to  apply  any  portion  of  the  fund  not  exceeding '2000/.  towards  effect- 
ing the  promotion  of  F.  W.  in  the  army,  they  applied  part  of  the 
2000/.  for  that  purpose;  but  purchase  in  the  army  having  been 
afterwards  abolished,  it  was  held  by  the  Lords  Justices  that  the  pur- 
pose for  which  the  power  was  given  to  the  trustees  having  failed, 
the  residue  of  the  2000/  could  not  be  raised  and  applied  in  any 
manner  for  the  benefit  of  F.  W. :  In  re  Ward's  Trusts,  7 
L.  R.  Ch.  App.  727.  See  and  *  consider  Palmer  v.  Flower,  [*  787  ] 
13  L.  E.  Eq.  250. 

Bnt  where  there  is  an  absolute  bequest  to  a  party,  and  a  parti- 
cular mode  is  pointed  out  in  which  it  is  to  be  laid  out,  the  bequest 
will  be  good  although  the  money  cannot  be  laid  out  in  that  partic- 
ular mode.  Thus,  where  30/.  was  given  to  an  infant  to  bind  him 
an  apprentice,  and  the  infant  died  before  he  attained  a  competent 
age  to  be  placed  an  apprentice,  the  Lord  Keeper  held  that  it  ought 
to  go  to  the  personal  representatives  of  the  infant:  Barloiv  v.  Grant, 
1  Vein.  255. 

So,  if  a  legacy  be  given  for  the  benefit  of  an  infant  in  one  way, 
and  it  cannot  be  so  applied,  it  may  be  applied  in  another  way — as, 
if  it  were  given  to  put  him  into  holy  orders  and  he  became  a 
lunatic;  Barton  v.  Cooke,  5  Ves.  461;  see  also  Green  v.  Spicer,  1 
Russ.  &  My.  395;  Farley  v.  Hyder,  41  L.  J.  (Ch.)  583. 

And  if  the  trustees  should  not  in  such  a  case  exercise  their 
discretionary  power,  the  Court  will  declare  that  the  fund  belongs  to 
the  person  in  whose  favuur  they  ought  to  have  exercised  it:  (Noel 
V.  Jones,  16  Sim.  309;  Gough  v.  Bolt,  16  Sim.  45;  Leclie  v.  Kil- 
morey,  T.  &  R.  207;  Cope  v.  Wilmont,  1  Coll.  396;  Gude  v.  Worth- 
ington,  3  De  G.  &  Sm.  389;  In  re  Coe's  Trusts,  4  K.  &  J.  199;  Pal- 
mer V.  Flower,  13  L.  R.  Eq.  250);  and  trustees  will  terminate  their 
discretionary  trust  by  paying  the  trust  funds  into  Court  under  the 
Trustee  Relief  Act.  See  In  re  Goes  Trusts,  4  K.  &  J.  199;  In  re 
Williams'  Settlement,  lb.  87;  In  re  Mulqueen's  Trusts,  7  L.  R.  I.  127. 

Where  an  advance  is  made  for  a  particular  purpose,  without 
fraud,  and  the  infant  is  able  to  sell  the  subject  upon  which  the 
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money  has  been  expended,  as,  for  instance,  a  commission  in  I  he 
army  formerly,  the  money  arising  from  such  sale  will  belong  to  him: 
Laurie  v.  Bunks,  4K.  &  J.  142;  Andreiv  v.  Andrew,  22  W.  E.  (V.  C. 
B.)  684. 

2.  Advancement  in  the  absence  of  a  Power.] — Where  there  is  no 
power  of  advancement,  either  in  the  instrument  creating  the  trust 
or  by  Statute,  it  seems  that  the  Court  would  not  call  a  trustee  to 
an  account  for  having  made  an  advancement  to  an  infant  out  of  the 
infant's  own  property,  if  it  were  such  that  the  Court  itself  would 
have  authorised  {Lee  v.  Brown,  4  Ves.  3G9;  Walker  v.  Wetherell,  6 
Ves.  472;  Ex  parte  M'Key,  1  E.  &  B.  405);.  but  where  the  Court 
would  not  have  authorised  an  advance  the  trnstee  will  be  liable  to 
replace  it  {Lee  v.  Brown,  4  Ves.  362,  368),  and  as  a  trnstee  makes 
such  advances  at  his  own  peril  an  application  to  the  Court  should 
in  all  cases,  where  there  is  any  doubt,  be  made. 

The  following,  however,  have  been  considered  proper 
[  *  788]  advances  *and  have  been  allowed:  a  sam  to  purchase  a 
commission  in  the  army  {Evans  v  Massey,  1  Y.  &  J.  196, 
198);  to  pay  for  articles  to  a  solicitor  {Re  Welch,  23  L.  J.  Ch.  344); 
for  an  apprentice  fee  {Franklin  v.  Green,  2  Vern.  137;  Swinnock 
V.  Crisp,  Freem.  78);  to  bring  an  infant  home  from  a  foreign 
country  {Stephens  v.  James,  1  My.  &  K.  627,  629);  a  sum  towards 
furnishing  a  house  for  the  residence  of  the  infant,  his  mother  and 
brothers  {Perry  v.  Perry,  18  W.  K.  (M.  R.  Ir.),  482);  for  payment 
of  arrears  of  rent  in  order  to  save  an  ajectment  {Ex  parte  M^Key,  1 
B.  &  B.  405). 

Under  special  circumstances  the  Court  has  ordered  an  infant's 
legacy  of  small  amount  to  be  paid  to  the  father  about  to  emigrate 
with  the  infant  to  Australia,  upon  the  solicitor  for  the  petitioner 
communicating  with  him  personally,  for  the  purpose  of  undertak- 
ing to  see  that  the  fund  should  be  duly  applied  in  fitting  out  and 
transferring  the  father  and  the  infant  to  Australia:  JValshv.  'Walsh, 
1  Drew,  64;  see  also  Ex  jiarte  Hays,  3  De  G.  &  Sm.  485;  and  the 
case  of  In  re  Salterns  Trusts,  171.  Cb.  Rep.  176,  where  an  order  was 
made  to  pay  to  the  guardian  of  an  infant  a  small  legacy,  on  an 
undertaking  to  apply  it  for  an  outfit  and  for  his  passage  to  New 
Zealand. 

As  it  is  the  duty  of  a  father  to  advance  a  child  out  of  his  own 
property,  he  will  not  be  allowed  to  repay  himself  out  of  the 
property  of  the  child.  See  Barley  v.  Barley,  3  Atk.  399;  there  an 
infant  having  filed  a  bill  against  his  father  praying  for  payment 
of  a  legacy  of  50Z.  and  interest.  Lord  Hafdwicke,  C,  although  the 
father  insisted  that  he  had  laid  out  more  than  105Z.  in  putting  the 
child  out  as  an  apprentice,  made  an  order  in  accordance  with  the 
prayer,  observing  "  that  a  father  must  provide  for  his  child  out  of 
bis  own  pocket;    nor  can  he  set  him  out  in  the  world,  or  put  him 
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out  an  apprentice  or  clerk,  with  money  arising  from  a  legacy,  and 
if  he  does  it,  he  shall  not  be  allowed  it." 

It  is  clear,  however,  if  a  father  is  not  of  ability  to  advance  a  child, 
an  advance  may  be  made  out  of  the  child's  property:  Ex  parte 
Hays,  3  Pe  G.  &  Sm.  485;  Re  Lane,  17  Jur.  219. 

Whether  an  advance  made  by  the  mother  of  an  infant,  after  the 
death  of  his  father,  will  be  repaid  to  her  out  of  the  infant's  property 
is  doubtful.  In  the  case  of  Smee  v.  Martin,  Bunb.  136,  where  a 
widow  who  had  epent  more  than  one  hundred  pounds  in  fitting  out 
and  apprenticing  her  son,  then  an  infant,  for  the  East  Indies  in- 
sisted, after  the  death  of  her  son,  that  she  ought  to  be  repaid  out  of 
a  legacy  of  lOOZ.  to  which  her  son  was  entitled  under  the  will  of  his 
father,  who  left  him  that  sum  not  to  be  paid  until  he  came 
of  age,  with  an  allowance  of  5Z.  in  the  *  meantime  for  [  *  789  ] 
maintenance:  but  Barons  Page  and  Gilbert  held  that  the 
executors  of  the  son  were  entitled  to  lOOZ.  and  interest.  They  de- 
cided against  the  mother  upon  two  grounds;  llrst,  that  she  was  bound 
to  provide  for  the  maintenence  and  education  of  her  own  son ;  and 
secondly,  that  it  was  the  intentien  of  the  testator  that  the  ]00Z.  left 
to  the  son  should  not  be  touched  till  he  came  of  age,  that  there 
was  an  allowance  in  the  meantime  of  5Z.,  and  that  it  was  therefore 
at  her  peril  that  she  exceeded  that  allowance. 

As  a  general  rule  advancement  cannot  be  made  to  an  infant  out 
of  a  fund  to  which  he  is  not  absolutely  entitled,  but  it  can  as  in  the 
case  of  maintenance  be  done  so  (see  ante,  p.  764)  when  there  is  a 
gift  to  a  class  (of  which  the  infant  is  one),  in  a  certain  event,  as  on 
attaining  the  age  of  twenty-one  or  marriage,  with  a  limitation  over 
to  the  survivors  or  survivor  in  case  of  the  death  of  any  under  that 
age  unmarried.  See  Franklin  v.  Green,  2  Vern.  137.  There  lega- 
cies of  100/.  a-piece  were  given  to  four  children,  payable  at  twenty- 
one  or  marriage,  and  a  maintenance  not  exceeding  the  interest  in  the 
meantime,  with  a  limitation  over  of  every  lOOZ.  for  the  benefit  of  the 
other  children  as  should  attain  twenty-one  or  marry  (Lewin  Trus- 
tees, 7th  ed.,  511,  note).  The  trustee  paid  20Z.  out  of  the"-  lOOZ.  of 
one  of  the  children  for  placing  him  out  as  apprentice.  He  died  an 
infant,  and  the  sum  was  allowed  in  the  trustee's  accounts.  But  see 
the  remarks  of  Sir  G.  Jessel,  M.  R ,  in  In  re  BreecVs  Will,  1  Ch.  D. 
228;  Re  Gore's  Settlement  Trusts,  W.  N.  1876,  p.  79. 

But  a  trustee  cannot  safely  advance  part  of  the  capital  of  an  in- 
fant, even  for  his  advancement,  if  it  be  limited  over  in  certain  events 
to  third  parties;  for  in  such  case  the  Court  itself  would  not  break  in 
upon  the  capital  {Lee  v.  Brown,  4  Ves.  862);  but  this  may  be  done 
at  any  rate  by  the  Court  if  the  parties  entitled  in  remainder  appear 
and  give  their  consent  (Evans  v.  Massey,  1  Y.  &  J.  196);  or  it  is 
possible  to  insure  against  the  contingency  of  the  infant  not  becom- 
ing entitled  to  the  funds:  De  Witte  v.  Palin,  14  L.  R.  Eq.  251;  Ring 
v.  Jarman,  If}.  251,  cited. 

Although  a  trustee  would  be  liable  to  replace  a  fund  where  the 
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contingency  never  happened  upon  which  the  infant  was  to  become 
entitled  to  it,  if  the  contingency  happened  the  infant  could  not  com- 
pel him  to  do  so.  See  Worthington  v.  JWCraer,  23  Beav.  81.  There 
a  trustee  bond  fide  advanced  a  sum  of  money  to  apprentice  an  infant, 
in  the  life  of  his  father,  who  was  in  great  pecuniary  distress,  and 
while  the  infant's  interest  in  the  trust  fund  was  contingent,  and  be- 
fore a  power  of  advancement  had  come  into  operation.  It 
[  *  71J0  ]  was  held  by  *  Sir  John  Roniilly,  M.  R.,  that  in  taking  the 
accounts  against  the  trustee  the  amount  ought  to  be  allowed 
to  him. 

As  to  what  is  an  advancement  by  portion  within  the  meaning  of 
22  &  23  Car.  2,  c.  10  (the  Statute  of  Distributions),  see  Taylor  v. 
Taylor,  20  L.  R.  Eq.  155,  and  cases  there  cited;  also  In  re  Blockley, 
29  Ch.  D.  250. 

X.  Provisions  relating  to  infants  in  the  Divorce  and  Matrimonial 
Causes  Acts.\ — There  are  in  this  statute  some  important  provisions 
relating  to  infants,  which  it  will  be  well  to  bear  in  mind.  With  re- 
gard to  the  damages  which  a  husband  may  obtain  from  an  adulterer, 
the  Court  for  Divorce  and  Matrimonial  Causes  has  "power  to  direct 
in  what  manner  such  damages  shall  be  paid  or  applied,  and  to  direct 
that  the  whole  or  any  part  therof,  shall  be  settled  for  the  benefit  of 
the  children  (if  any)  of  the  marriage,  or  as  a  provision  for  the  main- 
tenance of  a  wife."     Sect.  33. 

And  "in  any  suit  or  other  proceeding  for  obtaining  a  judicial  sep- 
aration, or  a  decree  of  nullity  of  marriage,  and  on  any  petition  for 
dissolving  a  marriage,  the  Court  may  from  time  to  time,  before  mak- 
ing its  final  decree,  make  such  interim  orders,  and  may  make  such 
provision  in  the  final  decree,  as  it  may  deem  just  and  proper  with 
respect  to  the  custody,  maintenance,  and  education  of  the  children, 
the  marriage  of  whose  parents  is  the  subject  of  such  suit  or  other 
proceeding,  and  may,  if  it  shall  think  fit,  direct  proper  proceedings 
to  be  taken  for  placing  such  children  under  the  protection  of  the 
Court  of  Chancery."     Sect.  35. 

And  "in  any  case  in  which  the  Court  shall  pronounce  a  sentence 
of  divorce  or  judicial  separation  for  adultery  of  the  wife,  if  it  shall 
be  made  to  appear  to  the  Court  that  the  wife  is  entitled  to  any  prop- 
erty either  in  possession  or  reversion,  it  shall  be  lawful  for  the  Court, 
if  it  shall  think  proper,  to  order  such  settlement  as  it  shall  think 
reasonable  to  be  made  of  such  property,  or  any  part  thereof,  for  the 
benefit  of  the  innocent  party,  and  of  the  children  of  the  marriage, 
or  either  or  any  of  them."  Sect.  45.  See  Milne  v.  Milne,  2  L.  R. 
P.  &  D.  295. 

By  22  &  23  Vict.  c.  61  (An  Act  to  make  further  provision  concern- 
ing the  Court  for  Divorce  and  Matrimonial  Causes,  amended  by  23 
&  24  Vict.  c.  144;  25  &  26  Vict.  c.  81;  and  31  &  32  Vict.  c.  77),  the 
Court  may,  after  a  final  decree,  make  orders  as  to  the  custody,  main- 
tenance, and  education  of  the  children  of  the  marriage  (sect.  4),  and 
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also  as  to  the  raarriage  settlements   of  the  parties   (sect  5).     See 
Norris  v.  Norris,  1  Sw.  &  Tr.  174  for  the  old  practice. 

The  jurisdiction  with  regard  to  the  custody  of  children, 
given  by  *  the  Act  constituting  the  Divorce  Court,  does   [  *  791  ] 
not  in  the  least  affect  the  jurisdiction  of  the  Court  of  Chan- 
cery, or  the  principles  upon  which  it  is  exercised:  In  re  Curtis,  28 
L.  J.  (Ch.)  458. 

Where  a  wife  succeeds  in  her  suit  against  her  husband  in  the  Di- 
vorce  Court  for  a  dissolution  of  the  marriage,  she  will  generally  be 
entitled  to  the  custody  of  the  children Boy^tton  v.  Boynton,  2  Sw.  & 
Tr.  275. 

But  although  the  wife  may  have  obtained  a  decree  of  judicial  sep- 
aration, the  Court  will  not  give  lier  the  custody  of  the  children  if 
she  intends  to  bring  them  up  in  a  religion  different  from  that  of  the 
father,  and  different  from  that  in  which  they  have  been  educated 
during  the  cohabitation  of  their  parents  i)'JLZto?i  v.  V Alton,  4  Prob. 
D.  87. 

The  Divorce  Court,  it  seems  has  no  jurisdiction  under  the  35th 
section  of  the  Divorce  Act,  to  make  any  order  as  to  the  custody  of 
children  upwards  of  sixteen  years  of  age  ;  Ryder  v.  Ryder,  2  Sw.  & 
Tr.  225. 

With  regard  to  the  decisions  of  the  Divorce  Court  as  to  the  cus- 
tody of  children,  see  Curtis  v.  Curtis,  1  Sw.  h  Tr.  75;  Seymour  v. 
Seymour,  lb.  332 ;  Suggate  v.  Suggate,  lb.  489, 492 ;  Whieldon  v.  Whiel- 
don,  2  Sw.  &  Tr.  388;  CartUdge  v.  Cartlidge,  lb.  567;  Chettcynd  v. 
Cheturynd,  1  L.  R.  P.  &  D.  39;  MalUnson  v.  Mallinson,  1  L.  R.  P.. 
&  D.  93,  221;  Milford  v.  Milford,  1  L.  R.  P.  &  D.  715  ;  Symington 
V.  Symington,  2  L.  R.  (Sco.  App.)  415. 

All  deeds  whereby  property  is  settled  upon  a  woman  in  her  char- 
acter of  wife,  come  within  the  5th  section  of  22  &  23  Vict.  c.  61,  s. 
5,  and  the  Court  has  power  to  deal  with  them  (  Woi^sley  v.  Worsley, 

1  L.  R.  P.  &  D.  648),  if  it  be  for  the  benefit  of  the  children  of  the 
marriage  or  their  parents  :  Sykes  v.  Sykes,  2  L.  R.  P.  &  D.  163. 

The  Divorce  Court  in  the  exercise  of  its  jurisdiction  will  take  into 
consideration  the  conduct  and  pecuniary  position  of  the  parties  : 
{Chetwynd  v.  Chetwynd,  1  L.  R.  P.  &  M.  39);  and  in  general  the 
guilty  party  will  be  deprived  of  his  or  her  life  interest  under  the 
settlement,  as  if  he  or  she  were  dead,  and  it  will  be  given  to  her 
children  :  {Paul  v.  Paul,  2  L.  R.  P.  &  M.  93;  Boynton  v.  Boynton, 

2  Sw.  &  Tr.  275;  Johnson  v.  Johnson,  31  L.  J.  P.  &  M.  29;  Glad- 
stone V.  Gladstone,  1  P.  D.  442);  but  the  jurisdiction  to  vary  the  set- 
tlement does  not  extend  to  depriving  the  divorced  wife  of  her  right 
to  join  in  the  appointment  of  her  trustees.  In  Benyon  v.  Benyon, 
1  P.  D.  447;  a  settlement  was  varied  by  relieving  the  innocent  hus- 
band from  his  covenant  to  appoint  in  favour  of  his  wife  ;  and  his 
own  income  being  200/.,  and  that  of  his  divorced  wife  1350/. 

per  annum,  he  was  allowed  300/.  per  annum  *for  life  out  [  *  792  ] 
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of  her  income,  and  100/.  for  maintenance  of  the  child  of  the  mar- 
riage during  minority.| 

As  to  when  the  condition  dum  sola  et  casta  vixerit  has  been  im- 
posed on  the  wife,  see  Chetwynd  v.  Chetwynd,  1  L.  R.  P.  &  M.  39; 
Fisher  v.  Fisher,  2  Sw.  &  Tr.  410;  Gladstone  v.  Gladsto7ie,  1  P.  &  D. 
442;  Narracott  v.  Narracatt,  4  Sw.  &  Tr.  77. 

As  to  the  variation  in  settlements  made  on  a  dissolution  of  mar- 
riage, see  March  v.  March,  1  L.  R.  P.  &  D.  440;  Alilne  v.  Milne,  2 
L.  R.  P.  &  D.  295;  Paul  v.  Paul,  2  L.  R.  P.  &  D,  93;  Maudslay  v. 
Maudslay,  2  Prob.  D.  256. 

Where  a  decree  nisi  has  been  obtained  for  the  dissolution  of  a 
marriage,  and  before  an  order  could  be  obtained  to  vary  a  post-nup- 
tial settlement,  the  Court  has  granted  an  injunction  to  restrain  the 
wife  from  dealing  with  the  property  which  she  was  about  to  sell  or 
otherwise  dispose  of  :  Noakes  v.  Noakes.  4  Prob.  D.  60. 

But  the  Court  has  refused  to  vary  a  settlement  with  the  object  cf 
CQmpelling  a  guilty  wife  to  bring  her  child  within  the  jurisdictioa 
even  although  she  had  committed  a  contempt  of,  and  fraud  upon, 
the  Court,  in  taking  it  away  :  Symonds  v.  Symonds,  2  L.  R,  P.  &  D, 
447. 

The  Divorce  Court,  however,  had  no  power  under  the  5th  section 
of  22  &  23  Vict,  to  deal  with  marriage  settlements  unless  there  were 
issue  of  the  marriage  living  at  the  date  of  the  order,  although  there 
may  have  been  such  issue  living  at  the  date  of  the  decree  for  dis- 
solution :  Gi^aham  v.  Graham,  1  L.  R.  P.  &  D.  711;  and  see  Cor- 
rance  v.  Corrance,  lb.  495;  Bird  v.  Bird,  lb.  231;  and  see  Thomasy. 
Thomas,  2  Sw.  &  Tr.  89;  Dempster  v.  Demj^ster,  31  L.  J.  (P.  &  M.) 
113  However,  by  the  3rd  section  of  the  Matrimonial  Causes  Act, 
1878  (41  &  42  Vict.  c.  19)  amending  s.  5  of  22  &  23  Vict.  c.  61 ;  the 
Court  may  vary  marriage  settlements  where  there  fire  no  childi'en  : 
see  Yglesiar  v.  Yglesiar,  4  Prob.  D.  71;  in  which  case  the  Court 
under  the  circumstances  of  the  case  held  that  the  latter  Act  was  not 
retrospective.     lb. 

And  the  Court  has  varied  the  settlement  where  there  were  no 
children,  even  when  the  decree  nisi  for  the  dissolution  of  the  mar- 
riacre  of  the  parties  was  pronounced  before,  but  made  absolute  after 
the  Matrimonial  Causes  Act,  1878,  came  into  operation  :  Ansdell  v. 
Ansdell,  5  P.  D.  138. 

Previous  to  the  passing  of  the  last  Act,  application  was  made  to 
the  jurisdiction  of  the  Court  of  Chancery,  where  there  were  no  chil- 
dren of  the  marriage  :  see  Pratt  v.  Jenner,  L.  R.  1  Ch.  I.  493;  but 
see  Burton  v.  Sturgeon,  2  Ch.  D.  318;  Fitzgerald  v.  Chajjman,  1  Ch. 

D.  563. 

The  power  of  the  Divorce  Court  to  deal  with  marriage 

[  *  793  ]  *  settlements  can  only  be  exercised  for  the  children  of  the 

marriage  and  the   innocent  parent  {March  v.  March,  1  L. 

E.  P.  &  M.  440;  Srjkes  v.  Sykes,  2  L.  R.  P.  &  M.  1631,  and  such 
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parent  will  not  even  for  the  benefit  of  the  children  be  deprived  of 
any  interest  taken  under  the  settlement  :  Thompson  v.  Thompson,  2 
Sw.  &  Tr.  649. 

The  judge,  moreover,  has  no  power  to  vary  a  marriage  settlement 
by  depriving  an  infant  child  of  the  marriage  of  an  interest  secured 
to  it  by  such  settlement  (Crisp  v.  Crisp,  2  L.  R.  P.  &  D.  426),  nor 
to  vary  the  provisions  for  appointing  new  trustees  contained  in  a 
deed  of  settlement  executed  in  anticipation  of  the  marriage  the  dis- 
solution of  which  it  has  decreed:  Hope  v.  Hope,  3  L.  R.  P.  &  D. 
226.  But  the  Court  will  postpone  a  life  interest  (which  may  be 
created  by  a  divorced  wife  under  a  power  given  her  by  a  settlement 
made  on  the  marriage  which  has  been  dissolved),  in  favour  of  her 
second  husband,  to  the  interest  of  the  child  of  the  dissolved  mar- 
riage: Evered  v.  Evered,  22  W.  R.  845. 

[Doctrine  of  Guardianship  Restated. — By  nature  and  nurture 
guardianship  belongs  exclusively  to  the  parents,  first  to  the  father 
and  upon  his  death  to  the  mother. 

The  father  has  a  right  recognized  by  general  law  to  the  custody 
of  all  his  children  until  they  reach  the  age  of  majority. 

The  authority  of  the  guardian  extends  only  to  the  person  of  the 
ward.  In  the  United  States  guardianship  is  regulated  almost  en- 
tirely by  local  statutes. 

The  right  of  testamentary  appointment  is,  in  most  of  the  Slates, 
confined  to  the  father,  his  right  extending  to  posthumous  offspring. 
Guardians  thus  appointed  require  no  further  qualification.  If  the 
validity  of  the  appointment  is  in  dispute,  a  court  of  law  may  direct 
an  issue  in  order  to  establish  the  same.  Letters  of  guardianship 
from  the  probate  court  give  no  additional  force  to  the  appointment 
unless  it  is  required  by  statute. 

If  the  testator  directs  that  the  wife  shall  be  the  testamentary 
guardian  "as  long  as  she  shall  remain  his  widow";  if  she  re  marries 
her  authority  ceases  and  a  new  appointment  is  then  necessary: 
Holmes  v.  Field,  12  111.  424. 

In  the  United  States,  statutes  have  been  enacted  giving  to  infants 
above  fourteen  years  of  age  the  privilege  of  selecting  a  probate 
guardian.  If  the  choice  of  the  infant  is  disapproved  by  the  Judge, 
or  if  the  choice  is  injudicious,  the  minor  may  select  another,  and  if 
the  person  is  unobjectionable  the  minor  has  a  right  to  have  him  ap- 
pointed. And,  having  once  exercised  that  right  he  is  bound  by  his 
appointment  and  cannot  change  the  same  except  for  proper  cause. 
The  selection  must,  in  every  case,  have  the  sanction  of  the  court. 

If  the  minor  is  not  within  the  jurisdiction  of  the  court,  a  probate 
or  statute  guardian  cannot  be  appointed;  and  if  the  infant  is  brought 
into  a  State  by  stratagem  for  the  purpose  of  giving  a  colorable 
jurisdiction,  it  will  not  avail:  Re  Hubbard,  82  N.  Y.  90. 

In  the  selection  of  a  proper  guardian,  the  Judge  is  allowed   a 
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liberal  discretion,  which  will  not  be  disturbed  in  appeal,  except  for 
good  cause. 

The  guardian  is  bound  to  take  care  of  the  person  of  the  ward;  to 
exercise  when  needful,  proper  power  of  restraint;  to  place  his  ward 
apprentice,  or  in  some  situation  to  earn  his  own  living;  and  to  re- 
present him  in  all  civil  acts  and  in  action.  The  care  of  the  person 
includes  the  obligation  to  provide  for  the  support  and  education  of 
the  ward,  and  he  must  use  a  sound  discretion  in  these  respects.  In 
case  of  doubt  or  difficulty,  the -guardian  may  apply  to  the  court  for 
directions.] 


End  of  Vol.  II.  Part  I.    White  and  Tudor's  Leading  Cases. 
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